1 All

OORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 21.03.2013

BEFORE
THE HON'BLE ASHOK PAL SINGH, J.

Rent Control No. 77 of 2012
Zahid Husain ...Petitioner
Versus

Additional Distt. Judge Court No. 16
Lucknow and another ...Respondents

Counsel for the Petitioner:
M.A. Siddiqui

Counsel for the Respondents:
Manish Kumar
Ausaf Ahmad Khan

U.P. Urban Building (Requlation of
letting of Rent) Act 1972-Rule-22-d-
applicability of the provision of order 6
Rule 17(as amended by Act no. 22 of
2002)-for proposed amendment-one has
show in spite of due diligence-not able to
raise those fact before commencement
of trail-in absence of pleading in writ
petition as well as before trail court-
except repetition of facts-held-proposed
amendment nothing but simple a device
to delay proceeding-rightly rejected.

Held: Para-10

The impugned order passed by the lower
court also discloses that there is a
specific finding recorded by the lower
court that the proposed amendment was
merely the repetition of the facts already
mentioned in the written statement. As
such it was not at all necessary for
deciding the real controversy between
the parties.

(Delivered by Hon'ble Ashok Pal Singh, J)

1. The instant writ petition has been
filed by the petitioner for quashing the

Zahid Husain vs. Additional 8t. Judge No. 16 Lucknow and another

281

order dated 08.08 2012 passed by the
learned Addl.District Judge, Court No.16,
Lucknow in the the Rent Appeal No.18 of
2012 Zahid Husain Versus Sant Swaroop
Nigam  whereby his amendment
application for seeking amendment in his
written statement filed before the trial
court has been dismissed.

2. | have heard Shri M.A.Siddiqui,
learned counsel for the petitioner and Shri
Ausaf Ahmad Khan, learned counsel for
the respondent and perused the record.

3. Considering the nature of the
dispute involved, the revision with the
consent of the learned counsels is being
decided finally at admission stage itself.

4. Submission of the learned counsel
for the petitioner is that a liberal view
should be taken by the Court in allowing
the amendment application. The lower
court has acted illegally and with material
irregularity in dismissing his amendment
application for making amendment in the
written statement filed before the trial
court.

5. On the other hand, it has been
submitted by the learned counsel for the
respondents that the lower court has
rightty dismissed the amendment
application of the petitioner in as much as
the proposed amendment was only a
repetition of what had already been
averred before the trial court in the
original written statement. His further
submission is that the said amendment
application was given only to delay the
disposal of the appeal and the eviction
proceedings taken up against the
petitioner.
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6. Admittedly, the present 9. In the memo of the writ petition not
proceedings before the lower court arosea single word is there on behalf of the
out of the proceedings under U.P.Act petitioner as to why he could not have raised
no.13 of 1972 (in short referred to as 'Act’ the matter covered by proposed amendment
hereinafter). Undisputedly, by virtue of before commencement of the trial.

Rule 22-d of the Rules framed thereunder,

the provisions of Code of Civil Procedure 10. The impugned order passed by the

applies in respect of the power to allow an lower court also discloses that there is a

amendment application. specific finding recorded by the lower court
that the proposed amendment was merely the

7. The provisions for amendment in repetition of the facts already mentioned in
the pleadings have been provided in thethe written statement. As such it was not at
Code of Civil Procedure in its Order 6 all necessary for deciding the real
Rule 17 which after its amendment by Act controversy between the parties.
no.22 of 2002 with effect from
01.07.2002 read as under :- 11. From the facts and

circumstances of the case, it also appears

“17. Amendment of pleadings:- The that the amendment application moved by
Court may at any stage of the proceedingsthe petitioner in appeal for making
allow either party to alter or amend his amendment in the written statement
pleadings in such manner and on suchwhich was filed before the trial court was
terms as may be just, and all such nothing but simply a device to delay the
amendments shall be made as may befurther proceedings of the case.
necessary for the purpose of determining
the real question in controversy between 12. In the above facts and
the parties; circumstances, no illegality or infirmity is

found to have been caused by the lower

Provided that no application for courtin passing the impugned order.
amendment shall be allowed after the trial
has commenced, unless the Court comes 13. The writ petition, therefore,
to the conclusion that in spite of due being devoid of any merits, is hereby
diligence, the party could not have raised dismissed with costs.

the matter before the commencement of -
trial.” RIVISIONAL JURISDICTION
CRIMINAL SIDE

8. The plain reading of the aforesaid DATED: ALLAHABAD 06.02.2013

provisions of Order 6 Rule 17 makes it BEFORE

clear that not only the nature of proposed THE HON'BLE S.C. AGARWAL,J.
amendment should be necessary for

determining the real question in Criminal Revision No. 217 of 2013

controversy between the parties but it

must also be shown that in spite of due Pawan Kumar and others. .Revisionists
diligence, the party was not able to raise Versus

the matter before the commencement of State of U.P. And another...Opposite Parties
the trial.
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Counsel for the Petitioners:
Md. Imran Khan

Counsel for the Respondents:
A.G.A.

Criminal Procedure Code=Section-
397/401-Revision- Against rejection of
discharge Application-on ground-for
same allegation two prosecution can not
be -held-in view of provisions contained
in Section 210(2) no bar-both can go
simultaneously-revision dismissed-with
liberty to move application before
magistrate itself.

Held: Para-9

From the aforesaid provision, it is clear
that on the basis of same facts, a
complaint as well as the police case can
both be tried together as State case and
there is no bar against criminal case
being prosecuted by complainant. It
would be appropriate that the
revisionists shall move an application
before the Magistrate concerned making
an appropriate prayer in terms of Section
210(2) Cr.P.C.

(Delivered by Hon'ble S.C. Agarwal, J)

1. Supplementary affidavit filed
today is taken on record.

2. Heard
revisionists and
State.

learned counsel for
learned AGA for the

3. There is no need to issue notice toaccused

Pawan Kumar amithers Vs. State of U.P. And another
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Sections 498A, 323, 504, 506 IPC and 3/4
D.P. Act, P.S. Meerapur, District whereby
the application under Section 245 (2)
Cr.P.C. praying for discharge has been
rejected.

5. The grievance of the revisionists
is that in respect of the same incident and
on the basis of same cause of action, the
complaint case has been filed and First
Information Report was also lodged
against the revisionists wherein, after

investigation, charge sheet has been
submitted by police.
6. The contention is that two

prosecutions on the same grounds cannot
proceed simultaneously and the

Magistrate ought to have discharge the
revisionists in the complaint case.

7. Learned AGA supported the
impugned orders. There is no bar in the
Court of criminal procedure for trial of an
accused in a police case as well as in a
complaint case on the basis of same facts.

8. This fact has been taken care of
by Section 210(2) Cr.P.C. which provides
as under:-

" If a report is made by the
Investigating Officer police Officer under
Section 173 and on such report
cognizance of any offence is taken by the
Magistrate against any person which an
in the complaint case, the

opposite party no.2, Smt. Namita, the Magistrate shall inquire into or try

complainant.

4. This revision under Section 397,

together the complaint case and case
arising out of police report as if both the
cases were instituted on a police report.”

401 Cr.P.C. is directed against the order

dated 20.11.2012 passed by Judicial 9. From the aforesaid provision, it is
Magistrate, Court No.2, Muzzafarnagar in clear that on the basis of same facts, a
Crl. Complaint Case No.2/9 of 2012 (Smt. complaint as well as the police case can

Namita Vs. Pawan Kumar and ors) under hoth be tried together as State case and
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there is no bar against criminal case beingCounsel for the Respondents:
prosecuted by complainant. It would be C.S.C.

appropriate that the revisionists shall Sri Rakesh Bahadur

move an application before the Magistrate Sri S.K. Gupta

concerned making an appropriate prayer

in terms of Section 210(2) Cr.P.C. U.P. Municipal Corporation Act 1959-

Section 175(1)readwith U.P. Water
. Supply and Sewage Act 1975- demand of
. 10. _AS far as the qu,eStmn, _Of water tax-petitioner being airport
discharge is concerned, there is sufficient authority-imparting training in field
material in the statement as recordedairport management, air traffic control
under Sections 200 and 202 Cr.P.C. toand navigation surveillance services
warrant trial of the revisionists for the including dwelling, houses, offices,

. hotels, hospitals etc. spread over about
offences for which they have been 16 hundred ares.-Gate of institutions
summoned.

situated at distance of 5.80 meter from
the point of walking distance-demand of

11. No case for discharge is made water tax as building existed withing
out. The application for discharge has hundred meters radius of water supply
been rightly rejected. | find no good point-petitioner having own source of

ground to interfere in the matter. water and = power supply-hence-no
question of payment of water tax at

.. . .. . 12.5% of annual letting value of
12. The revision is dismissed with property-the petitioner's request to

liberty to the revisionists to move an identify the building with the described
application under Section 210(2) Cr.P.C. radius-remain untouched-held-without

before the Magistrate concerned.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 06.03.2013.

BEFORE
THE HON'BLE PRAKASH KRISHNA, J.
THE HON'BLE RAM SURAT RAM
(MAURYA), J.

Civil Misc. Writ Petition (TAX) No. 362 OF
2011.

Civil Aviation Training College, Bamrauli,
Allahabad ...Petitioner

Versus

The State of U.P. And others ...Respondents

Counsel for the Petitioner:
Sri S. Shekhar, Sri V.K. Singh

joint inspection demand of water tax at
highest rate-not proper-demand notice
quashed-necessary direction given.

Held: Para-31

One acre consists of 4,840 sq. yards and
is equivalent to 4046.856 sq. meters. The
area of the plot is 116 acres which is
equivalent to 561440 sq. yards =
4,69,435.296 sq. meters. In pursuance of
the direction given in the earlier writ
petition by this Court, a joint spot
inspection was carried on 28th
December, 2010 by the officials of the
respondents and in the presence of the
officials of the petitioner. It finds
mention in para 5 of the impugned order
that the entrance gate of the petitioner's
campus is at 5.80 meters from the water
stand point and the water tax has been
levied on this premises alone. This itself
is suggestive of the fact that only a very
small portion/insignificant area of the
petitioner's campus falls within the



1 All] Civil Aviation Training College, Bamrauli, Bahabad Vs. The State of U.P. And others 285

prescribed radius. It was urged before us
that the petitioners have no grievance
for payment of water tax for the land
and building or part of the building
falling within the prescribed radius. It
was argued that the request to identify
the buildings and land falling within the
prescribed radius was made during joint
inspection but no heed was paid. It is,
therefore, desirable that again a joint
inspection may be carried on in the light
of the observations made above and the
payment of water tax be maodified
suitably.

Case Law discussed:

AIR 1962 Alld. 83; AIR 1965 SC 895; .AIR
1982 Alld.406; (2000) 3 AWC 2139; .AIR 1999
SC 264; AIR 1999 SC 277; AIR 1999 SC 277;
(1996) 2 SCC 572.

building of the petitioner in the said
compound is independent and separate
building. Further, the petitioner has not
taken any water connection. The
petitioner has its own source of water. It
has been further pleaded that the
petitioner has itself provided all the civic
amenities on its own to the entire campus
by laying down the roads, water supply,
sewerage etc.

2. The petitioner is aggrieved by the
action of respondents namely Municipal
Authority and that of General Manager,
Jal Kal Vibhag, Nagar Nigam, Allahabad
(Water Works), Allahabad, asking the
petitioner to pay water tax for the period

1st of April, 2009 and onwards. Notice
(Delivered by Hon'ble Prakash Krishna, J) dated 21st of September, 2010 issued by
the respondent no.2 asking the petitioner
to deposit the water tax, is under
challenge. By means of the present
petition, quashing of the said notice dated
21st September, 2010 and the order dated
9.2.2011 rejecting the representation of
the petitioner against the said notice, has
been sought for. Also a Writ of
petitioner is an institution under the Mandamus declaring the notification
Airports Authority of India. It claims that, dated 9th April, 2003 filed, as Annexure-8
in fact, the petitioner is an organization of to the writ petition, as ultra-vires has been
Central Government and is tota”y owned claimed besides the other incidental and
and financially controlled by the Central ancillary reliefs.
Government. It is imparting training to
the persons in the fields of Airports 3. Disputing the claim of the
Management, Air Traffic Control and Ppetitioner, the Nagar Nigam has filed a
Navigation Surveillance Services and is counter affidavit wherein it is pleaded that
an unique Institution in whole of the the water tax has been levied as per the
country. It has a huge compound spreadprovisions of the U.P. Municipal
over in 116 acres of land. In the said Corporation Act, 1959 (hereinafter to
Compound there are number of Separatereferred as Act 1959) and the U.P. Water
and independent buildings including Supply and Sewage Act, 1975 (hereinafter
dwelling houses, offices, hostels, to referred as the Act, 1975). The action
hospitals, residential buildings and the has been sought to be justified on the
building required for training to the ground that the campus of the petitioner
students. It claims that each and everyconstitutes one unit and in any case, part

1. The petitioner, a Civil Aviation
Training College, claims that it was
initially established by the Ministry of
Civil Aviation, Government of India as an
institution owned by Central Government.
The Parliament enacted  Airports
Authority Act, 1994 and now the
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of the campus is within 100 meters radius and Sri S.P. Kesarwani, Additional Chief
of the water supply point. It has further Standing Counsel for the other
been averred that whether the petitionerrespondents.
has taken water connection or not, is
wholly irrelevant. The water tax has been 7. At the very outset, we may deal
charged at the rate 12.5% of the annualwith one preliminary objection with
letting value of the building as determined regard to the maintainability of the writ
by the Nagar Nigam. Further, the petition raised by Sri Rakesh Bahadur,
Explanation-1 to Section 175 of U.P. Advocate for the respondent nos.1, 2 and
Municipal Corporation Act, 1959 justifies 3. He submits that the petitioner had
their action. It has been further stated thatearlier filed a writ petition being writ
the earlier writ petition filed by the petition no.440 of 2011 challenging the
petitioner questioning the annual rental valuation of property done by the
value of the building having been respondents. The said writ petition was
dismissed, the present writ petition is dismissed. The submission is that the
liable to be dismissed. petitioners have filed statutory appeal
against the valuation of the property and
4. The State of U.P. has filed a as such, the present writ petition is not
separate counter affidavit which is maintainable. In reply, the learned
confined to the question of legality of the counsel for the petitioners invited our
impugned notification. It has been stated attention towards the following order
that the fixation of the rate of water tax at passed by the Apex Court:-
the optimum permissible rate is justified
as the cost of operation and maintenance "Learned Attorney General
of water supply is much more. The appearing for the petitioner seeks
income from all sources of Jal Kal permission to withdraw this petition with
Vibhag, Nagar Nigam, Allahabad is a liberty to the petitioner to approach the
estimated at 49.82 crores as against theHigh Court with an application for
estimated expenses of Rs.53.52 crores. Ireview. Permission is granted. The
has been stated that the notified rate ofpetition is dismissed as withdrawn with
water tax at Rs.12.5 per cent shall be eventhe liberty as prayed for. We request the
lower than the estimated expenses of theHigh Court to dispose of the entire matter
respondent (Jal Kal Vibhag) for the year as expeditiously as possible.”
2012-2013 and thus, it cannot be said that

the rate of tax at 12.5 per cent of the 8. The said order was passed on a
annual letting value is in any manner Special Leave Petition filed by the
arbitrary. petitioners against the order dated 14th of

5. The petitioner in the rejoinder March, 2012 by which the interim relief
affidavit has reasserted and reaffirmed itsto the petitioners was denied by this
stand as taken in the writ petition. Court. Taking into consideration that the

pleadings are complete and the Apex

6. Heard Sri V.K. Singh, learned Court has desired to dispose of the entire
senior counsel along with Sri S. Shekhar matter and the fact that only two legal
for the petitioner, Sri Rakesh Bahadur for issues have been sought to be raised
the contesting respondent nos.1, 2 and 3through the present petition, we propose
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to decide the writ petition on merits after
overruling the objection raised by the

of 100 meters from the said fixed point,
may be liable to water tax and not the
other land which are

contesting respondent nos.1, 2 and 3. buildings and
independent and beyond the fixed radius
of 100 meters, will be subjected to water

tax.

9. Suffice it to say that this is a
second round of litigation with regard to
the water tax liability of the petitioner
before this Court. Earlier, the petitioner
had filed a writ petition n0.1496 of 2010
challenging the legality and validity of the petition providing the rate of water tax at
imposition of water tax and its recovery the fixed rate of 12.5 per cent which is
which was decided by the judgment dated maximum, is arbitrary. The submission is
29th October, 2010 directing the General that the Act provides levy of tax in the
Manager, Jal Sansthan, Allahabad torange of 6 per cent to 12.5 per cent. No
decide the representation of the petitionerreason has been assigned for not levying
in this regard. Consequent to the saidthe water tax at a lesser rate.
judgment, the General Manager, Jal
Sansthan, has decided the representation 11. The learned counsel for the
of the petitioners by rejecting it by the respondent nos.1, 2 and 3 supports the
order impugned in the present writ levy of water tax on the ground that on
petition. In this factual matrix, we do not the own showing of the petitioners, the
find any merit in the preliminary entire buildings residential, non
objections of the contesting respondentresidential, hostels, school, hospital etc.
nos.1, 2 and 3. are situate in one compound. The

submission is that even a part of the said

10. Coming to the merits of the case, compound falls within the radius of 100
the learned senior counsel for the meters from the water stand point, on a
petitioners, has raised the following two true and proper interpretation of section
points for consideration:- 175 of the U.P. Municipal Corporation

Act, 1959 together with the Explanation
1. There is no liability to pay the water tax attached thereto, the impugned levy is
in respect of the buildings and the land justified. Sri S.P. Kesarwani justifies the
which fall beyond the radius of 100 imposition of tax at the maximum rate
meters from the water stand point of the with the help of estimated income and
respondent. The water tax has been leviedexpenditure account as finds mention in
on the premises that the entrance gate ofthe counter affidavit.
the petitioners' institution is at a distance
of 5.80 meters from the water stand point 12. Considered the respective
of the respondent and the several separatsubmissions of the learned counsel for the
and independent buildings are being parties and perused the record. The levy
treated as one building. The submission inof water tax by local authority has been
brief is that the petitioners' campus is subject matter of litigation before this
spread over in 116 acres of land. Only aCourt many times. Earlier, the vires of
small/insignificant part of the land and such action was challenged on the ground
some building which fall within the radius of incompetency of the state legislature to

2. The notification dated 9th of April,
2003 filed as Annexure-8 to the writ
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levy such tax. The matter was examined pronouncement of the Apex Court
by a Division Bench of this Court Raza  holding otherwise.

Buland Sugar Co. Ltd Vs. Municlpal

Board, Rampur: AIR 1962 Alld. 83 16. Before entering into the
with reference to the provisions of the controversy raised in the present writ
U.P. Municipalities Act, 1916 wherein the petition, it is desirable to note certain
levy of water tax has been held valid by statutory provisions for proper
holding that the water tax is a tax on land appreciation of the controversy on hand.
or building and the State Government hasThe State of U.P. enacted the U.P. Water
power under the Entry No.49 in List Il of Supply and sewerage Act, 1975 (U.P. Act
Seventh Schedule of the Constitution of No.43 of 1975) to provide for the
India to make laws in respect thereof. The establishment of Corporation, Authorities
matter was carried further in appeal and Organizations for development and
unsuccessfully before the Apex Court in regulation of water supply and sewerage
Raza Buland Sugar Co. Ltd. vs. services and all the matters connected
Municipal Board, Rampur, AIR 1965 therewith. Prior to enactment of the Act,

SC 895. 1975, under which Jal Sansthan has been
constituted, property taxes (which include
13. In Kendriya Nagarik Samiti a general tax, water tax, drainage tax etc.)

Kanpur Vs. Jal Sansthan, Kanpur, AIR were levied under section 173 of the U.P.
1982 Alld. 406 a case under the Act of Nagar Mahapalika Adhiniyam, 1959.
1975, a Division Bench has held that Under the Act, 1975 among the functions
subject matter of water tax is not water entrusted to Jal Sansthan are to plan,
charges. It is, in reality, tax on land and promote and execute schemes of and
buildings though called water tax. Levy of operate an efficient system of water
such water tax is covered by the Entry supply vide section 24 (l) of the Act.
No.49 of List-1l of Seventh Schedule. The Power to levy taxes, fees and charges are
validity of Section 52 of the Act, 1975 dealt with under Chapter VI. Section 52
challenged on the ground of excessivewhich is relevant for our purposes is
delegation was repelled. reproduced below:-

14. Similar view was taken in the "52. Taxes liveable;-(1) For
case of LucknowGrih Swami Parishad the purposes of this Act, a Jal Sansthan
Vs. State of U.P. and others, (2000) 3 shall levy, on premises situated within its
AWC 2139. area:

15. It will not be out of place to (a) where the area is covered by
mention here that although in the writ the water supply services of Jal Sansthan,
petition it has been raised that on the a water tax; and
petitioner no water tax can be levied in (b) where the area is covered by
view of the Article 285 of the the sewerage services of Jal Sansthan, a
Constitution of India, but no such plea sewerage tax.
was convassed before us nor was pressed (2) The taxes mentioned in sub-
presumably in view of the authoritative section (1) shall 1[ in a local area other

than a city] be levied at such rate which in
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the case of water tax shall be not less than 18. The crux of the petitioners'
6 per cent and not more than 14 per centargument is that section 52 levies water
and in the case of sewerage tax shall betax 'on premises' situate within its area.
not less than 2 per cent and not more tharReading it together with restriction as
4 per cent of the assessed annual value oprovided under section 55, the water tax
the premises as the Government may,shall not be levied on any premises of
from time to time after considering the which no part is situate within the radius
recommendation of the Nigam, by prescribed. The radius prescribed under
notification in the Gazette, declare. Rule-2 of the Jal Sansthan (Radius
2[(3) The taxes mentioned in sub- Regarding the Levy of Water Tax) Rules,
section (1), shall, in a city, be levied at 1993 is 100 meters. The word "premises'
such rate which in the case of water tax has been defined under section 2(18) of
shall not be less than 7.5 per cent and notthe Act, 1975 as "premises' means any
more than 12.5 per cent and in the case ofland or building. The petitioner submits
sewerage tax shall not be less than 2.5 pethat on a conjoint reading of sections 52
cent and not more than 5 per cent of theand 55 of the Act, 1975 only separate
annual value of the premises determinedbuilding or part of the buildings and/or
under the Uttar Pradesh Municipal land falling within the radius of 100
Corporations Act, 1959, as the State meters would be subjected to water tax
Government may, from time to time, after liability. The word "building' has not been
considering the recommendation of the defined in the Act, 1975. The submission
Nigam, by natification in the Gazette, is that the building as is understood in
declare.] common parlance should be taken into
consideration.
17. Relevant portion of section 55
providing restriction on levy of taxes 19. The word "building' has been
mentioned in section 52 is reproduced defined in the U.P. Municipal Corporation
below:- Act, 1959 vide section 2(6) which reads
as follows:-
"Section 55. Restriction on Levy of
Taxes— The levy of taxes mentioned in (6) "Building" includes a house, out-
section 52 shall be subject to the house, stable, shed, hut and other
following restrictions, nameh+ enclosure or structure whether of
masonry, bricks, wood, mud, metal or any
Bl other material whatever, whether used as
b. the water tax shall not be levied on a human dwelling or otherwise, and also
any premises - includes verandahs, fixed platforms,
(i) of which no part is situate within plinths, door-steps, walls including
the radius prescribed from the nearestcompound walls and fencing and the like
stand post or other water works at which but does not include a tent or other such
the water is made available to the public portable temporary structures.

(L 20. It also defines "land' vide section
oSSR 2(33) which reads as follows:-



290 INDIAN LAW RERRO'S ALLAHABAD SERIES [2013

(33) "land" includes land which is (b) "a plot of land" means any piece
being built upon or is built upon or is of land held by a single occupier, or held
covered with water, benefits to arise out in common by several co-occupiers,
of and things attached to the earth orwhereof no one portion is entirely
permanently fastened to anything attachedseparated from any other portion by the
to the earth and rights created by land of another occupier or of other
legislative enactment over any street. occupiers or by public property.]

21. At this juncture, we may notice
the argument of the respondent nos.1, 2 22. Elaborating the argument, the
and 3. He submits that the provision learned counsel for the respondents
relating to water tax would be governed submits that in view of the peculiar
by section 175 of the U.P. Municipal definition given to "building' in the
Corporation Act, 1959. For the sake of Explanation reproduced above, the entire
convenience the said section is campus of the petitioners being
reproduced below:- surrounded by a boundary wall though for

3[175. [Restrictions on imposition of security purposes is a "common
water tax] - The imposition of a tax under compound'. Even if a small part of the
clause (b) of sub-section (1) of Section said compound falls within the prescribed
173 shall be subject to the restriction that radius of 100 meters, the liability to pay
the tax shall not be imposed - water tax shall be on the annual letting

() on any land exclusively for value of the whole compound or in other
agricultural purposes, unless the water iswords on the compound itself. To put it
supplied by the Corporation for such differently, the division of building or
purposes; or buildings or parts whereof within and

beyond the radius of 100 meters from the

(i) on a plot of land or building the water stand point is immaterial.
annual value whereof does not exceed
rupees three hundred and sixty and to 23. Now, the arguments of the
which no water is supplied by the learned counsel for the parties give rise to
Corporation; or the two aspects of the case. Firstly,

whether the levy of water tax will be

(iii) on any plot or building, no part governed by the provisions of the U.P.
of which is within the radius prescribed Act, 1975 or the Act, 1959. As according
for the City, from the nearest stand-pipe to counsel for the respondents, both the
or other waterworks whereat water is Acts operate in the same field. However,
made available to the public by the the counsel for the petitioner submitted

Corporation. that the U.P. Act, 1975 being a special
Explanation. - For the purposes of Act and has been enacted subsequently,
this section - will have an overriding effect. Pointedly,

a query was put to the learned counsel for

(@) 'building' shall include the the contesting respondent nos.1, 2 and 3
compound, if any, thereof, and, where as to why the provisions of the U.P. Act,
there are several buildings in a common 1975 should not prevail being Special Act
compound, all such buildings, and the over the Act, 1959. But he could not give
common compound; any reply. He continued to harp and rely
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on section 175 of the Act, 1959. Besides Municipalities Act, 1916 which is similar
the fact that the U.P. Water Supply and to section 175 of Act, 1959. Section 129
Sewerage Act, 1975 (Act of 1975) is a of the U.P. Municipalities Act, 1916
Special Act, there is definite indication dealing with restriction in the imposition
therein which shows that the Act of 1975 of water tax, definition of building and
will have precedence. compound as defined in section 2 sub
sections (2) and (5) of the U.P.
24. Chapter -VI of Act, 1975 deals Municipalities Act, for the sake of
with tax, fees and charges and containsconvenience, are also reproduced herein
sections 52 to 64. Section 58 of Act, 1975 below:-
has made applicable certain provisions of
Act, 1959. The provisions of section 178, Restriction in the imposition of
214 etc. of the U.P. Nagar Mahapalika water-tax is found in Section 129 of the
Adhiniyam, 1959 shall mutatis mutandis Act, 1916. The said provision, as it stood
apply in relation to tax mentioned in at the relevant time, reads as under :
section 52, as they apply to the property
described in section 173 of Act, 1959. It, "129[Restriction in the imposition of
by necessary implication excludes sectionwater-tax] The imposition of a tax under
175 which contains besides the other clause (x) of sub-section (i) of Section
things a special meaning to word 128 shall be subject to the following
"building' for the purposes of imposition restrictions on the imposition of namely,
of water tax. This brings us to the point water-tax.
that section 175 which has been heavily
relied upon by the learned counsel for a)that the tax shall not be imposed on
respondents has not been made applicabléand exclusively used for agricultural
to the Act, 1975. In other words, the word purposes, or where the unit of assessment
“premises' which means land or building is a plot of land or a building as
occurring in section 52 of Act, 1975 hereinafter defined, on any such plot or
would  apply. Interestingly  while building of which no part is within a
preparing the judgement, we could lay our radius, to be fixed by rule in this behalf
hands on two Supreme Court judgmentsfor each Municipality, from the nearest
which should have been placed by the stand-pipe or other water-work whereas at
counsel for the parties but they failed. water is made available to the public by

They are -- the board; and

1. Municipal Board Saharanpur b) that the tax is imposed solely with
Vs. Imperial Tobacco of India Limited the object of defraying the expenses
and another, AIR 1999 SC 264; and connected with construction,

2. Municipal Board Saharanpur  maintenance, extension of improvement
Vs. Shahdara (Delhi), Saharanpur of municipal water-works and that all
Light Railway Co. Limited, AIR 1999 moneys derived therefrom shall be
SC 277. expended solely on the aforesaid object.

25. These cases were decided with Explanation - In this Section-
reference to the provisions of the U.P.
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"(a) "building" shall include the the peculiar definition of "building and
compound (if any) thereof and, where land' for the purposes of levy of water tax
there are several buildings in a commonin the said Act, the words "common
compound, all such buildings and the compound'--Where there are several
common compoungd buildings situate in a common compound

will include all such buildings in the

(b) "a plot of land" means any piece common compound together and will be
of land held by a Single occupier, or held treated forming one building for the
in common by several co-occupiers, purposes of finding out of the permissible
whereof no one portion is entirely radius from the nearest water stand point.
separated from any other portion by the

land of another occupier or of other co- 27. A close reading of the said
occupiers or by public property." decision would show that it is based on
the special and separate definition of

The terms ‘"building" and " terms "building and land' for the purposes

compound" are defined by Section 2, sub-of section 175 of Act, 1959. The
sections (2) and (5) respectively as under :Explanation attached to the section states
" Section 2. "Building" means a house, in so many words that "building' shall
outhouse, stable, shed, hut or otherinclude such compound (if any) thereof
enclosure or structure whether of masonryand, where there are several buildings in a
bricks, wood, mud, metal or any other common compound, all such buildings
material whatsoever, whether used as aand the common compound.
human dwelling or otherwise, and
includes any verandah, platform, plinth, 28. In view of the discussion in the
staircase, doorstep, wall including earlier part of this judgment we have held
compound wall other than a boundary that the controversy in hand will be
wall of the garden or agricultural land not governed by the provisions of sections 52
appurtenant to a house but does notand 55 of the Act, 1975 and to the
include a tent or other such portable exclusion of section 175 of Act, 1959, the
temporary shelter. principal of law laid down in the aforesaid
decision may not be applicable here. We
5. "Compound" means land, whether are called upon to decide the controversy
enclosed or not which is the appurtenanceon the touch stone of "premises' as
of a building or the common appurtenance contained in section 52 bereft of any such
of several buildings". Explanation as contained either in section
129 of the Municipalities Act or the
26. The Apex Court in the case of Explanation as attached to section 175 of
Municipal Board, Saharanpur (supra) the U.P. Municipal Corporation Act, 1959
the Court proceeded to find the meaning (Act of 1959). The word "premises’ in
of words "common compound' not view of section 2(18) of the Act, 1975
defined anywhere in the said Act. After means any land or building. The word
considering the Explanation which enacts "building’ as defined in Act of 1959
a separate definition of the terms reproduced above gives an extended and
"building and land' for the purposes of artificial definition for the purposes of
section 129, the Court held that in view of section 175, will not be applicable.
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29. Our above view finds support
from the judgement of Apex Court in
M.B. Saharanpur vs. Shahdara (Delhi),
Saharanpur Light Rail Co. Ltd., AIR
1999 SC 277 wherein the Court
interpreted the ‘'words' 'Buildings’ and
‘compound' with reference to their
definition as defined in the Act, 1916, in
the definition clause, though for the
purposes of annual letting value of
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for attracting house tax assessment
proceedings. But if the "common

compound” in which such buildings with

appurtenant lands are situated also
includes land which cannot be said to be a
common  appurtenance to several
buildings situated therein or separately
appurtenant to any given building, such
land would be outside the sweep of the
term "building”. Such land, however, on

building, is germane for the present its own could be legitimately made the
purposes, as it is based on the exclusionsubject matter of separate levy of house
of specified definition of 'building’ as tax as an independent unit being open
contained in section 128 of Act, 1916. land. As seen from Section 140(1)(b)
The relevant portion from para 7 is itself as the Board can impose the tax on
extracted below:- annual value of lands which may not be
covered by the sweep of the definition of
"On a conjoint reading of these the term "building". Once that conclusion
provisions therefore, it becomes clear thatis reached, it becomes obvious that all the
before the appellant Board can impose buildings situated along with their
house tax under Section 140(a) on anyappurtenant lands in one "common
property situated within its municipal compound" belonging to the same owner
limits if it is a "building" the unit of tax cannot be treated as one unit for the
would be the building concerned purpose of imposing house tax under
including its compound wall and the Section 128 (1)(i). The reasoning of the
compound wall would also cover within it High Court in this connection cannot be
the land situated in the said compound found fault with on the scheme of the Act.
provided it is appurtenant to the building It is pertinent to note that "common
or a "compound" appurtenant to the compound" which is relevant for the
several buildings. It is, therefore, obvious water-tax as per Section 129 of the Act to
that if the "common compound" in which which we have made a detailed reference
the housing complex belonging to the while deciding the companion appeal No.
common owner is situated is not an 1218 of 1976 is conspicuously absent in
appurtenance to several buildings within connection with imposition of house tax
that complex, then the said land cannot beon the annual value of buildings or lands
said to be a part and parcel of the buildingor both as found in Section 128 (1)(i).
for the purpose of house tax. For We, therefore, endorse the reasoning of
imposing house tax on buildings under the Division Bench of the High Court
Section 140(1)(a) it has to be shown thatwhich rejected this contention of the
the buildings with their common appellant Board. Point No.2 is therefore
appurtenant land or the land in common answered in the negative against the
appurtenance to several buildings situatedappellant and in favour of the
nearby are available for imposing such arespondent.”
tax thereon. It is only such appurtenant
land which can form part of the buildings
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30. It is not in dispute that the within the prescribed radius. It was
permissible radius for imposition of such argued that the request to identify the
water tax is 100 meters from the water buildings and land falling within the
stand point. Section 55 (b) (i) provides prescribed radius was made during joint
that water tax shall not be levied on any inspection but no heed was paid. It is,
premises of which no part is situate within therefore, desirable that again a joint
the prescribed radius. The premises beinginspection may be carried on in the light
land and building, only such land and of the observations made above and the
building or part thereof which falls within payment of water tax be modified
the prescribed radius i.e. 100 meters will suitably.
be subject matter of water tax. Where
several buildings as the case herein are 32. To clarify, it may be added that
spread over a vast piece of land only such land which is lying in front or
measuring 116 acres, it is difficult to hold side of the building or the back courtyard
that the buildings which are independent necessary for the enjoyment of the
and being not within the prescribed radius building and utilized by the residents of
and they situate on land falling beyond the building as of right shall be included
the prescribed radius would be treated asas part of the building.
part of those buildings which fall within
the prescribed radius, for levy of water 33. Viewed as above, we find
tax. sufficient force in the submission of the

petitioner and the point no.l is decided

31. One acre consists of 4,840 sq.accordingly in its favour as indicated
yards and is equivalent to 4046.856 sq.above.
meters. The area of the plot is 116 acres
which is equivalent to 561440 sq. yards = 34. Now, we take up the second
4,69,435.296 sq. meters. In pursuance ofpoint with regard to the validity of
the direction given in the earlier writ notification. The learned counsel for the
petition by this Court, a joint spot petitioner could urge only this much that
inspection was carried on 28th December,when a slab of rate of tax has been
2010 by the officials of the respondents prescribed by the statute, unless it is
and in the presence of the officials of the shown otherwise it is not open to levy the
petitioner. It finds mention in para 5 of water tax at the maximum rate.
the impugned order that the entrance gateSubmission is that the State Government
of the petitioner's campus is at 5.80 has issued the impugned notification
meters from the water stand point and thedated 9th of April, 2003 authorizing the
water tax has been levied on this premisesJal Sansthan, Allahabad to levy water tax
alone. This itself is suggestive of the fact at the rate of 12.5 per cent on the annual
that only a very small letting value of the property without any
portion/insignificant area  of the application of mind. Elaborating the
petitioner's campus falls within the argument, it was submitted that the
prescribed radius. It was urged before usnotification is wholly unreasonable,
that the petitioners have no grievance forillegal and arbitrary as it does not provide
payment of water tax for the land and for the distinction between the user and
building or part of the building falling non user of water at all. The Act provides
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water tax at the varying rate from 7.5 per estimated at 49.82 crores as against the
cent to 12.5 per cent, the water tax shouldestimated expenses of 53.52 crores. Thus
have been fixed depending upon the at the notified rate of water tax of 12.5%
supply or use of water. In reply, the the estimated income shall be even lower
learned Additional Chief Standing than the estimated expenses of Jalkal
Counsel invited our attention to Vibhag for the year 2012-13. Thus the
paragraphs-7 (iii), (vi), (vii) and (viii) of rate of tax of 12.5% is not arbitrary and it
the counter affidavit. For the sake of is well within the limits prescribed under
convenience these paragraphs arethe Act.
reproduced below:-
(vii) It is also relevant to mention

(i) "Section 52 of the Act was that in the year 1986 Allahabad was
amended by Section 2 of U.P. Act No.16 included in the financial assistance
of 1999. Prior to the aforesaid amendmentscheme of the World Bank for
a Notification No0.222/ukS-2-86-3(18) improvement in water facility. The
WSR-85 dated 01.04.1986 was issuedfinancial assistance has been made
under Section 52 of the Act declaring rate admissible with the condition that Jal
of water tax at 14% after considering the Sansthan shall augment its financial
recommendation of the Jal Nigam resources to meet its expenses. Thus from
established under Section 3 of the Act. this point of view also the rate of tax
Section 14 also provides for function of under the impugned notification dated
the Jal Nigam which includes advising on 9.4.2003 is wholly reasonable and not
the tariff, taxes and charges of water arbitrary.
supply in the areas of Jal Sansthan and
local bodies. Thus the rate of 14% under (viii) It is well settled law that there
Section 52 of the Act was declared by theis always presumption in favour of
aforesaid Notification dated 1.4.1986 on constitutional validity of a provision. The
the recommendation of Jal Nigam. A true petitioners have completely failed to rebut
copy of the Notification No.222/ukS-2- this strong presumption.”
86-3(18)WSR-85 dated 01.04.1986, is
annexed herewith and is marked as 35. The above quoted paragraphs
Annexure No.CA-2 to the counter fully justify the levy of water tax at the

affidavit. maximum permissible limit.
(IV) oo
() I 36. In Kendriya Nagarik Samiti

(vi) Section 44 provides that a Jal (supra) it has been held that the opening
Sansthan shall from time to time so fix words of section "for the purposes of this
and adjust its rate of taxes and chargesAct' give a clear direction about the object
under this Act as to enable it to meet, asof the tax. Jal Sansthan is empowered to
soon as feasible, the cost of its operation,raise resources by way of tax for carrying
maintenance and debt service and whereout the purposes of this Act. It cannot be
practicable to achieve an economical done for any purpose unconnected with
return on its fixed assets. As per budget ofthe Act. The limit to which the tax may be
2012-13 the income from all sources of levied has also been specified by
Jalkal Vibhag, Nagar Nigam, Allahabad is providing that the water tax and sewerage
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tax may be levied on the assessed annuahnnexure-1 and the order dated 9.2.2011
value of the premises. The source of as contained in annexure-5 of the writ
revenue is, thus, clearly indicated. A petition are hereby quashed. The
further safeguard has been provided byrespondent authorities are required to
laying down that the recommendations of revise the water tax bill in the light of the
the Jal Sansthan has to be considered bybservations made above after having a
the government before notifying the levy joint inspection if they so desire and with
of taxes. The reasonableness of tax haghe association of the officials of the
also been ensured by fixing the maximum petitioner, issue a fresh demand bill
limits. Earlier, we are informed, the preferably within a period of one month.
maximum rate was 14 per cent which hasWe have been informed that the
been reduced to 12.5 per cent of thepetitioners have paid the amount under
annual letting value of the building. the impugned bill; if that is so, the excess
amount shall be refunded along with
37. Before closing the judgment we interest at the rate of 6 per cent per annum
may reproduce the following passage from the date of deposit till the date of
from the judgment of the Apex Court in actual payment.
Delhi Water Supply & sewerage

Disposal Undertaking and another Vs. 41. No order as to costs.
State of Haryana and others, (1996) 2 @ ==
SCC 572-"Water is a gift of nature. APPELLATE JURISDICTION

CIVIL SIDE

Human hand cannot be permitted to
DATED: ALLAHABAD 06.03.2013

convert this bounty into a curse, an
oppression. The primary use to which the —

water is put being drinking, it would be THE HON'BLE RAKESH TIWARI, J.
mocking the nature to force the people THE HON'BLE ANIL KUMAR SHARMA, J.
who live on the bank of a river to remain

thirsty." First Appeal from Order No. 611 of 2013

38. The management for potable United India Insurance Company Ltd
water needs meticulous handling and v -.Petitioner
: : ersus
rqulres an Qxc_ellent r.neChamsm Smt. Suman and others ..Respondents
particularly when it is becoming scarce
day by day ( Seeucknow Grih Swami  coynsel for the Petitioner:

Parishad) (supra). Sri S.K. Mehrotra

39. Viewed as above, we do not find Motor Vehicle Act 1988- Section 147-
any merit in the second point of the Tractor trolly used for carrying wooden
petitioner. The said point is decided by log-deceased standing by side of tractor-
holding that the impugned notification is due to fall of an wooden log-sustained
valid. injury-caused death-whether liability

fixed upon insurance company proper?-
. . held-'yes'-in absence of any material the

40. Consequently, the writ petition \yooden log used for commercial purpose
succeeds and is allowed in part. The or carring agricultural product-tractor
demand notice  dated 21.9.2010, possessing all valid papers with valid
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driving license-Tribunal rightly fixed
liability of insurance Company-Appeal
dismissed.

Held: Para-37

It is clear from the provisions of the Act
and Rules framed under the Motor
Vehicles Act that once the trolley
attached with the tractor has become
part of the tractor, it does not require a
separate insurance under Section 146 of
the Act but only a separate registration
in case where the tractor/trolley
combination is being wused for
commercial purpose. The accident in the
instant case is said to have taken place
when one of the wooden log loaded on
the trolley fell upon Jagdish, who
succumbed to the injuries caused by fall
of the said log. In fact Jagdish was
standing by the side of the trolley and
neither was a passing on it nor the
accident took place on a public road. The
owner of the tractor had a valid papers
i.e. registration, permit and fitness
certificate etc. and its driver also was
possessing valid and effective driving
licence, therefore, in the facts and
circumstances of the case, the appellant
Insurance Company has rightly been
found liable to pay amount of
compensation as per the award.

Case Law discussed:

2007(3)T.A.C. 20 (S.C.); 1997(1) TAC-100;
AIR 2004 Supreme Court 4338; (2005)7SCC-
364; (2007)SCC 56; (2003) 2 SCC-223;
2008(4)ALI(NOC)802(ALL); 2004(8)SCC-
697;(2005) ACC-423; 2005 ACJ-721;(CIVIL)
No. 16 of 2004; (2003)1 SCC-223

(Delivered by Hon'ble Rakesh Tiwari, J)

Accident Claims Tribunal/ Additional

District Judge, Court No.2, Kanpur Dehat
in M.A.C.P. No. 411 of 2011, Smt.

Suman and another versus Laxmi
Chandra and another, whereby
compensation of Rs. 4,21,000/- together
with interest at the rate 6% per annum
was awarded to the claimant-respondents.

3. The appellant has challenged the
impugned award on the ground that the
driver of tractor no. UP-78, BY-8577 was
driving it in a rash and negligent manner,
is erroneous and that Jagdish (since
deceased) had not suffered any injuries
from the said tractor, hence the claim
petition before the Motor Accident
Claims Tribunal was not maintainable
against the appellant.

4. ltis argued in the alternative that
admittedly wooden logs were loaded in
the trailer attached with the tractor for
transportation, hence the tractor was being
used for commercial purpose in breach of
the terms and conditions of insurance
policy and for this reason too there is no
liability of the appellant-Insurance
Company for making payment of
compensation to the claimant-
respondents. The findings of the Tribunal
being in teeth of the terms and conditions
of Insurance policy are liable to be set
aside.

5. According to the learned counsel
for the appellant, trailer attached with the
tractor was not insured as no premium for

1. Heard Sri S.K. Mehrotra, learned it has been paid. He argues that without

counsel for the appellant and perused theappreciating this material

impugned award.

aspect the
Tribunal has illegally held that the trailer
does not require insurance, which finding,

2. This First Appeal From Order has being against the provisions of Section
been filed against the judgment and award146 of the Motor Vehicles Act, 1988 is
dated 5.12.2012 passed by the Motor liable to be quashed.
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6. Learned counsel for the appellant use solely for the carriage of goods, or
has relied upon a judgment rendered byany motor vehicle not so constructed or
the Apex Court inQriental Insurance adapted when used for the carriage of
Company Ltd. versus Brij Mohan and goods;
others, 2007(3) T.A.C.20 (S.C.)in
support of his contention that trailer and 2(39) " semi-trailer" means a vehicle
trolley ought to be separately insured, if not mechanically propelled (other than a
used for commercial purpose. trailer), which is intended to be connected

to a motor vehicle and which is so

7. Before considering the relevant constructed that a portion of it is super
provisions of the Act vis-a-vis the facts of imposed on, and a part of whose weight is
the case, the law enunciated by the Apexborne by, that motor vehicle;

Court in this regard may be looked into as

it appears that law in respect of insurance 2(44) " tractor" means a motor
of trolley or tractor and its registration is vehicle which is not itself constructed to
not finally settled and there are different carry any load (other than equipment used
views expressed by the Apex Court in this for the purpose of propulsion); but
regard. Some High Courts and the Apex excludes a road roller;

Court in some of the judgments have held

that it is mandatory for the tractor and 2(46) " trailer" means any vehicle,
trolley in a tractor/trailer combination to other than a semi-trailer and a side-car,
be registered and insured separately asdrawn or intended to be drawn by a motor
this combination can be brought within vehicle."

the definition of "Goods Carriage".

2(47) " transport vehicle" means a

8. The questions considered by the public service vehicle, a goods carriage,

various High Courts and the Apex Court an educational institution bus or a private
in this regard are:- service vehicle;

(a) whether trailer is a motor vehicle 10. The Karnataka High Court in
1997(1) TAC-100, Oriental Insurance
(b) whether non-insurance of trailer Co. Ltd. versus N. Chandrashekaran
would take away the liability of the and others has held that in the event
Insurance Company and in which cases ?. Insurance policy prohibits use of tractor
for drawing an uninsured trailer attached
9. Having heard Sri S.K. Mehrotra, to it, then no right accrues to the insurer to
learned counsel for the appellant at lengthavoid its liability as such a combination
we find that "semi-trailer" ‘"trailer" was a "motor vehicle" within the meaning
"tractor" "transport vehicle" and " goods of word defined in the Act.
carriage" are defined in Sections 2(14),
2(39), 2(44), 2(46) and 2 (47) of the Act, 11. In paragraphs 16 and 17 of the
respectively thus:- judgment rendered by the Apex Court in
National Insurance Co. Ltd. versus
"2(14) " Goods carriage" means any Chinnamma and others, AIR 2004,
motor vehicle constructed or adapted for Supreme Court-4338the Court held that
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a tractor fitted with a trailer may or may to market for the purpose of sale thereof
not be used as goods carriage. This aspecand not for any agricultural purpose. The
of the matter has been discussed in saidractor and trailer, therefore, were not
paragraphs thus: being used for agricultural purposes.
However, even if it be assumed that the
" 16. Furthermore, a tractor is not trailer would answer the description of the
even a goods carriage. The "goods "goods carriage" as contained in Section
carriage" has been defined in Section 2(14) of the Motor Vehicles Act, the case
2(14) to mean "any motor vehicle would be covered by the decisions of this
constructed or adapted for use solely for Court in Asha Rani (supra) and other
the carriage of goods, or any motor decisions following the same, as the
vehicle not so constructed or adaptedaccident had taken place on 24.11.1991,
when used for the carriage of goods" i.e.., much prior to coming into force of
whereas "tractor" has been defined in 1994 amendment”
Section 2(44) to mean "a motor vehicle
which is not itself constructed to carry 12. In Natwar Parikh & Co. Ltd.
any load (other than equipment used for versus State of Karnataka and others,
the purpose of propulsion); but excludes a (2005) 7 SCC-364the Apex Court while
road-roller". The "trailer" has been dealing with the provisions of Karnataka
defined in Section 2(46) to mean "any Motor Vehicles Taxation Act, 1957 held
vehicle, other than a semi-trailer and a that categorization of vehicles for taxation
side-car, drawn or intended to be drawn under the aforesaid Act depends upon use
by a motor vehicle". of motor vehicles on a given occasion,
irrespective of whether adapted for that
17. A tractor fitted with a trailer may purpose or not. On facts of that case, the
or may not answer the definition of goods Court held that categorization of tractor-
carriage contained in Section 2(14) of the trailer as the "goods carriage" had rightly
Motor Vehicles Act. The tractor was been made by the taxation authority based
meant to be wused for agricultural on its use on the given occasion.
purposes. The trailer attached to the
tractor, thus, necessarily is required to he 13. In paragraph 19 of the judgment
used for agricultural purposes, unlessthe Court made it clear that the provisions
registered otherwise. It may be, as hasof the Katnataka Motor Vehicles Taxation
been contended by Mrs. K. Sharda Devi, Act, 1957 is to be construed on its own
that carriage of vegetables being force and not with reference to the
agricultural produce would lead to an provisions of the Motor Vehicles Act,
inference that the tractor was being used1988. Therefore, the case is
for agricultural purposes but the same by distinguishable as it itself provides that
itself would not be construed to mean that the findings recorded are not to be read
the tractor and trailer can he used for with reference to the provisions of the
carnage of goods by another person forMotor Vehicles Act.
his business activities. The deceased was
a businessman. He used to deal in 14. The Apex Court in the case of
vegetables. After he purchased the Oriental Insurance Co. Ltd. versus Brij
vegetables, he was to transport the sameMohan and others, (2007) SCC-56
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relied upon by the learned counsel for the claim petitioner a labourer injured while
appellant has made a distinction betweentravelling in trolley attached to tractor
the "goods carriage" intended and beingcarrying earth to brick kiln but neither
used for agricultural purpose and one usedwas the trolley insured in addition to the
for commercial purpose noticing the tractor nor was the tractor being used for
judgment inAsha Rani (2003) 2 SCC- "agricultural work" the only purpose for
223wherein it was held that- which the tractor was insured when the
appellant received the injuries was
" as the provisions of Section 147 of commercial.
the Act do not enjoin any statutory
liability on the owner of a vehicle to get 16. The Apex Court in that case, in
his vehicle insured for any passenger exercise of its extra-ordinary powers
travelling in a goods vehicle, the insurers under Article 141 of the Constitution of
would not be liable therefor. Furthermore, India directed that the award may be
by reason of the 1994 amendment to thesatisfied by the appellant Insurance
Act the liability of the owner of the Company but it would be entitled to
vehicle to insure it compulsorily was realize the same from the owner of the
enlarged only to cover the owner of the tractor-trolley where-for it would not be
goods or his authorized representative necessary to initiate any separate
carried in the vehicle. The intention of proceedings for recovery of the amount as
Parliament was not that the words "any provided for in the Act.
person" occurring in Section 147 cover all
persons who were travelling in a goods 17. The Division Bench of
carriage in any capacity whatsoever. Allahabad High Court in reMarkandey
Singh versus Smt. Chanmuni Devi and
Finally, the tractor was insured only another, 2008 (4) ALJ (NOC)802 (ALL)
for the purpose of carrying out decided liability of the Insurance
agricultural works. In cross-examination Company in a motor accident claim
the Insurance Company had merely holding that a motor vehicle can be used
accepted the suggestion that cutting earthfor social, domestic and pleasure purpose
and levelling the field with earth would be and insured's own business. However,
"agricultural work" but respondent no.1 when the driver used it as public vehicle,
himself had categorically stated in his there was violation of the terms of the
claim petition before the Tribunal that the agreement for Insurance Company as
earth had been dug up and was beingsuch only owner and driver can be
carried in the trolley to the brick kiln. fastened joint and several liability to
Evidently, the earth was meant to be usedindemnify the injured.
only for the purpose of manufacturing
bricks. Digging of earth for the purpose of 18. From above discussion it
manufacture of bricks cannot amount to appears that law enunciated by the Apex
carrying out of "agricultural work." Court generally is that a tractor-trailer
combination would constitute a motor
15. The Apex Court considering the vehicle and even a "Goods Carriage"
effect of deviation for the purpose for under Section 2(47) if it is used as a
which the vehicle was insured held that vehicle for use in commercial purpose of
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transporting goods and would fall under nature making insurance a mandatory pre
Section 2(14) as a "Goods Carriage" for requisite for the owner to have his vehicle
the reason that both, chassis and trailerinsured before he can exercise his right to
attached would fall within the meaning of be indemnified by the Insurance
expression Motor Vehicle, hence in such Company in respect of an accident
a case, trailer attached to the tractor is tocausing death or injury to the third party
be separately registered and insured, but ifwhereas Section 147 imposes certain
at the relevant time it is not being used for restrictions in respect of use of a
any commercial purpose the trailer does particular type of vehicle, which may
not require separate insurance andprovide for class of persons covered by it
registration. vis-a-vis their liability towards third party
in the event of death or injury caused by a
19. In this regard sections 146 and motor vehicle. Therefore, the scope of
147 of the Motor Vehicles Act, 1988, these sections is to be given a liberal
which provide for registration of the interpretation in order to provide a
tractor and the tractor separately may alsomeaningful and practical applicability to
be looked into. These sections provide claimant (s) in order to fulfill the object of
only for separate registration of trolley the legislation.
attached with tractor if used for
commercial purpose but not for separate 22. That brings us to the question as
insurance which led the Courts to to whether in the instant case the
interpret these two provisions having Insurance Company can be made liable to
divergent views. pay the compensation. Admittedly, the
vehicle in question insured with the
20. Insurance of Motor Vehicles Insurance Company was tractor alone.
against third party risk falls under Chapter The sitting capacity of the vehicle was
XI of the Motor Vehicles Act, 1988 which only one. It was meant to be used only for
contains Sections 145 to Section 164. Inagricultural purpose and not for carrying
this regard, sections 145, 146 and 147 ofof passengers on public road. Therefore,
the Act are ones with which we are the Rule position may also be seen as
primarily concerned in this case for the applicable to State of Uttar Pradesh.
purpose of consideration of aforesaid two
guestions. Section 147 is definition 23. Rules 170,171, 173 & 175 of
clause, which states the requirement of The Uttar Pradesh Motor Vehicles Rules,
policies and limits of liability whereas 1998, provide only for registration of
section 146 of the Act provides necessity vehicle. Rule 170 prohibits attachment of
for insurance against third party risk. trailer to motor vehicles which shall be
drawn in a public place if the laden
21. Section 146 of the Act broadly weight of the trolley exceeds the limits
mandates that a motor vehicle shall not beprovided therein and that the State
used except as a passenger vehicle by anyransport Authority may, by general or
person, in a public place unless the special resolution containing reasons
vehicle is covered by third party risk therefor and subject to such conditions, as
policy of insurance as required in the said may be specified therein, prohibit or
chapter. The section is prohibitary in restrict the attachment of trailers or any
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particular type of trailers generally onany 27. The Apex Court dealing with the
specified route or area, to any motor question as to where the vehicle was
vehicle or class of motor vehicles. admittedly insured for carryingpme type
of passengers, who could be carried in
24. Rule 171 is in respect to Trailers the vehicle or notlaid down the principle
fitted with tractors and provides that no in (i) National Insurance Company
tractor shall draw on a public road, a versus Bommithi Subbhayamma lli
trailer exceeding half a ton in weight (2005) ACC-423,2005, ACJ-721, (ii)
unladen and fitted with solid steel wheels National Insurance Company Ltd.
less than 60 centimetres in diameter Versus Baljit Kaur and others Appeal
whereas Rule 173 provides for attendants(Civil) No. 16 of 2004 decided on
on trailers. 6.1.2005, (iii) National Insurance
Company Ltd. versus Ajit Kumar and
25. Rule 175 pertains to Goods others, (iv) New India Assurance
carriage, drawing of trailer or semi-trailer Company Ltd. versus Asha Rani and
which provides that the holder of a goods others, ( 2003) 1 SCC-223
carriage permit may use the vehicle for
the drawing of any trailer or semi-trailer 28. Section 61 of the Act under
not owned by him, subject, to the Chapter IV provides application of the
condition that such goods carriage and theChapter to trailers which contains
trailer or semi-trailer fulfils the Sections 39 to 53 and their registration
requirements of these rules. etc. whereas Section 146 of the Act
provides for insurance of the motor
26. A trailer by itself is not a motor vehicle. Perusal of Section 61 shows that
vehicle i.e. goods vehicle nor a passengertrolley/trailer must have a separate
vehicle. The trailer if attached to a tractor registration but Section 146 of the Act
is also not meant to carry any passengerdoes not provide for separate insurance of
or any load except in accordance with law tractor and trolley. A semi-trailer is
as stated above. When a trailer is attachedlifferent from tractor-trolly as it is a part
to the tractor, the tractor-trailer of the motor vehicle or the tractor itself
combination may or may not be used aswhereas a trolley/trailer may become a
goods carriage. The question whether thepart of the tractor if attached to it, which
tractor becomes a goods vehicle when ais at the option of the user of the tractor.
trailer has been attached to it has been leftThe legislature, therefore, in its wisdom
open by the Apex Court iNational has not provided for separate insurance of
Insurance Co. versus V. Chinnamma, tractor-trolley though it provides for a
2004(8) SCC-697%tating that a tractor is separate registration of the trolley if used
meant for agricultural purpose and fitted for commercial purpose. This appears for
with a trailer may or may not answer the the reason that a trolley without any
definition of goods carriage contained in motor/engine fitted for its propulsion
the Motor Vehicles Act. The trailer would not be a motor vehicle itself unless
attached to the tractor, thus, necessarily isattached to a tractor or external source of
required to be used for agricultural such kind. The registration of tractor-
purposes. trolley depends solely upon the intention
and actual use of tractor-trolley
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combination and even in that case neithercan render his services along with tractor
the Act nor the Rules provide for separateto other farmers to help in their
insurance merely because the cover policycultivation may be for some
provides a column in this regard for consideration.
insurance of trailer which may be
registered for commercial purpose would 31. As regards use of trolley/trailer
not make it mandatory upon the tractor for domestic purpose is concerned, it all
owner to pay insurance premium for depends upon the intention of the user and
trolley or trailer being used for agriculture its actual use. Such tractor-trolley
or domestic purpose or for his own use attachment is put to particularly when the
under the provisions of the Act as neither tractor is registered as motor vehicle and
the Act nor Rules provide for insurance if a trailer attached with the tractor carries
for use of trailer for agriculture or agricultural produce for sale in ‘Mandi' or
personal purpose. for any other commercial purpose without
trolley being registered for commercial
29. If hypothesis of the Insurance purpose and insured separately for this
Company that a trailer has to be purpose, it would be in violation of the
separately insured in every circumstanceterms and conditions of the insurance
is accepted then every agricultural policy.
equipment attached with the tractor to
trail it including a trailer or trolley would 32. In case of a dispute about the use
require a separate insurance for which of the trolley, for domestic purpose or for
there is no provision made in the Act by commercial purpose the onus would be
the legislature. upon the person/party which disputes that
tractor-trolley combination was being
30. India is an agricultural country used for commercial purpose at the
whose farmers are poor. The legislature inrelevant time of accident and not domestic
its wisdom did not think it prudent to or for agricultural purpose. In our
cover the agricultural equipments considered opinion, the trolley is liable to
including trolley or even a trailer being be insured if it is used for commercial
used for agricultural purposes under the purposes and not for agricultural or
insurance policy unless proved otherwise domestic purpose, therefore, the insurance
that it is or was being used for of trolley/trailer attached to a tractor
commercial purpose for the reason thatdepends upon the intention and its actual
use of Trolley/trailer & tractor use, therefore, it will not take away the
combination by farmers to carry liability of the Insurance Company until
grains/fertilizer etc. for domestic and and unless it is proved that the trolley was
agricultural purposes cannot  be being used for commercial purposes. If
considered as it commercial purpose andthe tractor is not insured for commercial
saddled with liability of insurance as a purposes, the trolley attached to it or any
commercial vehicle such as "goods other vehicle acquires the status of the
carriage". Further, after imposition of vehicle to which it is attached i.e. for
ceiling the farmer's land had been reduceddomestic or agricultural purposes etc.
and no farmer can afford a tractor if he
cultivates his agricultural land only. He
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33. In the instant case, the appellantthe appellant it has to be held that tractor
had not discharged its burden of proof being a motor vehicle registered and
that trolley/tractor attached with trailer insured for agricultural purpose was being
was- used for transportation of agricultural

goods i.e. the logs on trolley attached with

(i) on public road at the time of itfor domestic use.
accident; and

37. ltis clear from the provisions of

(if) it was being used for commercial the Act and Rules framed under the Motor
purpose. Vehicles Act that once the trolley attached

with the tractor has become part of the

34. There is no evidence on record tractor, it does not require a separate
from which it could be established by the insurance under Section 146 of the Act
appellant-United India Insurance but only a separate registration in case
Company Ltd. that the tractor-trolley was where the tractor/trolley combination is
in fact being used on public road for being used for commercial purpose. The
commercial purposes at the relevant time.accident in the instant case is said to have
The specific case of the appellant is thattaken place when one of the wooden log
trolley attached with the tractor in loaded on the trolley fell upon Jagdish,
guestion is said to have been loaded withwho succumbed to the injuries caused by
logs in the jungle and when the tractor fall of the said log. In fact Jagdish was
was started, one of the logs fell upon standing by the side of the trolley and
Jagdish, who was standing near theneither was a passing on it nor the
stationary tractor/trolley. He died due to accident took place on a public road. The
the injury caused by the fall of wooden owner of the tractor had a valid papers i.e.
log from the tractor-trolley. registration, permit and fithess certificate

etc. and its driver also was possessing

35. The Tribunal has relied upon the valid and effective driving licence,
evidence of P.W.2 in its judgment from therefore, in the facts and circumstances
which it appears that tractor-trolley was of the case, the appellant Insurance
not being used for commercial purpose Company has rightly been found liable to
and no contra evidence has been adducegay amount of compensation as per the
by the appellant showing that in the award.
instant case the tractor was being used for
commercial purposes. 38. The appellant Insurance

Company has failed to establish that

36. If the tractor attached with the tractor-trolley was being used as a
trolley was to be used for transportation commercial vehicle for commercial
of wooden logs from the jungle, which is purpose at the time of accident and the
an agriculture produce for sale or accident had occurred on a public road.
commercial purpose, then the appellant
ought to have established to whom the 39. As stated above, the Apex Court
wooden logs were being delivered and for in the case of National Insurance Co. Ltd.
what purpose, otherwise in absence of anyversus V. Chinnamma & others (surpa)
such evidence for rejecting the claim of has left open the question as to whether
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the tractor becomes a good vehicle Whensucl_1 :_:ugtion treating landless person-viod
a trailer has been attached to it. ab 'initio’.

40. The law cited by the counsel for Held: Para-32

the appellant is not applice}ble to th? f?‘Cts In view of the above said fact and taking
of this case. In our considered opinion, into consideration the provisions in
the Tribunal has not committed any error respect to grant of patta/ lease under

in law or on facts in holding that appellant Section 14 of the Act , the petitioner
is liable to pay the amount to the does not falls within the ambit and scope

claimants under the award.

of the definition of 'landless person' to
whom patta/ lease can be granted under
the said section, initial grant of patta/

41. For all the reasons stated above,lease in favour of the petitioner by

the appeal is dismissed.

42. Statutory amount deposited by
the appellant in this Court be remitted to

Bhoodan Yagya Samiti treating it as
'landless person’' is an act which is void
ab initio because the petitioner is not
eligible for the same under Section 14 of
the Act in view of the movement started

the Tribunal concerned within two weeks py Acharya Vinoba Bahave known as

from today for
disbursement to the
accordance with the award.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 14.03.2013

claimants

BEFORE
THE HON'BLE ANIL KUMAR, J.

Misc. Single No. 652 of 1998

Dedaur Inter College Dedaur Raebareli

...Petitioner

Versus
Addl. Collector (Admn.) Raebareli & others
...Respondents

Counsel for the Petitioner:
Sri G.S. Nigam

Counsel for the Respondents:
CS.C
Sri R.N. Gupta

(A) Uttar Pradesh Bhudan Ygya Act, 1952-
Section 14- Whether Private Inter College

can be treated "Landless Agricultural
Labours" for grant of Patta? Held-"No"

adjustment  and

"Bhoodan Yagya Movement" in which

in the Zamindars etc. donated their lands to

Acharyaji and thereafter the said lands
came with Bhoodan Yagaya Simiti, and
the same was to be granted as per the
mandate provided by the legislature
under Section 14 of the Act, so keeping
in view the said facts the arguments
advanced by learned counsel for the
petitioner and taking into aid the
provisions of Section 195 read with
Section 198 (i-a) of the U.P.Z.A. & L.R.
Act, the said argument has got no force,
hence rejected.

(B)Constitution Of India:Art. 226-
Principle of Natural Justice-where action
of granting lease itself 'ab initio viod'-
observance of Principle of Natural
Justice-held-meaning-less.

Held: Para-37

The arguments advanced by learned
counsel for the petitioner that prior to
passing of the impugned order, no
opportunity of hearing has been given to
the petitioner, so the said action on the
part of respondents is in violation of
principles of natural justice , has got no
force in view of the facts stated herein
above specially on two conditions; (a)
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where the facts are admitted/
undisputed or (b) nothing unfair can be
inferred by non-observance of natural
justice , lease / patta cannot be granted
to the petitioner/ institution wunder
Section 14 of the Act, because it does not
fall under the category of landless
person, hence the petitioner cannot
derive any benefit on the arguments in
question and on the basis of judgments
rendered in the case of Ramji Dass and
others ( supra) and Ram Dhani Singh
(supra).

Case Law discussed:
1978, ARC, 496; 1996 RD 374; 2002(1) AWC
84; 2012 (6) ADJ 21; 2012 (11) SC 321; AIR
1988 SC 2239; 1988 RD 363

(Delivered by Hon'ble Anil Kumar, J)

1. Heard Sri G.S. Nigam and Sri
Abhishit Saran Nigam, learned counsel
for the petitioner, Sri Pankaj Patel,
learned Additional Chief Standing
Counsel and perused the record.

2. Petitioner/Dedaur Inter College,
Dedaur, Raebareli ( hereinafter referred to
as an ' Institution) is a recognized
educational institution governed by the
provisions as provided under U.P.
Intermediate  Act, 1921, imparting
education upto intermediate classes in
various subjects including Science,
Commerce and Arts. In order to impart
education in Botany subject , a request

has been made by the Management

Committee of the institution to opposite
party no.5/ Bhoodan Yagya Samiti,
Raebareli for allotment of a land.

3. Accordingly in the year 1968 a
patta/lease granted in favour of the
institution in respect to plots no. 39/0.041
Hec., 434/0.481 hectare, 435/0.275 hectare

449/0.278 hectare, 451/0.041 hectare and

452/0.461 hectare ( hereinafter referred to
as 'land in question’).

ALLAHABAD SERIES [2013

4. In the mutation case on 24.2.1998
an order was passed in favour of the
petitioner recording the said land in the
name of institution in the revenue record (
Khatauni of fasli years 1375-1377), as
Bhumidhar with transferable rights .

5. On 18.4.1996, the petitioner by
way of rumour in the village , came to
know that land in question has been
allotted to some other person by opposite
party no.4 / Gram Panchyat, Nagdilpur,
District Raebareli . So after engaging a
Counsel , petitioner inspected the revenue
record in the office of the Collector, Rae
bareli and it came to knowledge that the
lease/ patta granted in favour of the
petitioner/ institution, has been canceled
on 29.6.1991 by opposite party no.1l /

Additional Collector( Administration),
Raebarli.
6. Accordingly as per the legal

advise given to the institution, an

application dated 26.9.1991 was moved
for setting aside the ex parte order dated
29.6.1991 alongwith an application for
condonation of delay, before opposite
party no.2/ Collector, Rae bareli. After

hearing the learned counsel for the
petitioner as well as District Government
Counsel, opposite party no.2 / Collector
Rae Bareil rejected the said application by
order dated 8.12.1997 ( Annexure no.7) .
In view of the above said factual

background, present writ petition has been
filed for quashing the orders dated
29.6.1991 and 8.12.1997 passed by
opposite party nos. 1 and 2 respectively.

SUBMISSION OF LEARNED

COUNSEL FOR THE PETITIONER
(a) Learned counsel for the petitioner
while challenging the impugned orders
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submits that the land in question has beenthe said order, an affidavit of Sri Ram
granted by way of patta/ lease in favour of Manohar, the then Manager of the
the petitioner by opposite party no.5/ Institution, has been filed stating therein
Bhoodan Yagya Samiti, Rae bareli in the that the service of the notice prior to
year 1968 treating the institution as ' passing of the order dated 29.6.1991 has
landless person' as per the provisions aseen made on the Pradhan Adhyapak of
provided under Section 14 of the Uttar the institution, is incorrect fact and his
Pradesh Boodan Yagna Act, 1952 signature on the notice is forged as he has
(hereinafter referred to as an ‘Act) already retired from service but ignoring
subsequently, it was recorded in the revenuethe said facts opposite party no.2 passed
record as Bhumidhari land with transferable the order dated 8.12.1997 rejecting the
rights of the institution. application for recall of the ex parte order
dated 29.6.1991, so the impugned order
7. Power to cancel the grant of on the part of opposite party no.2 is
patta/lease has been introduced in Act byarbitrary in nature.
way of Section 15-A through U.P. Act
no.10 of 1975 with effect from 21.1.1975 10. Further, the opposite party no.1
by which the Collector has been given in the order dated 29.6.1991 has not
powers to cancel the grant after making mentioned that any notice has been served
an inquiry on the ground that grant was on Bhoodan Yagna Samiti which is
irregular and was obtained by grantee by mandatory under sub section (2) of
misrepresentation or fraud Section 15-A of the Act so the action on
the part of opposite party no.1 thereby
8. Further, sub Section (2) of passing the order of cancellation dated
Section 15-A provides that notice of every 29.6.1991 without hearing the Bhoodan
proceeding under sub section (1) shall beYagna Samiti as well as the petitioner and
given to the Committee and sub section declaring that the land in question shall
(3) provides that no order shall be passedvest with opposite party no.4/Gram
under sub section (1) except after giving Panchayat, Nagdilpur, Pargana Tehsil and
an opportunity of being heard to the District Rae bareli after cancellation of
grantee. In the instant case, no patta , is an action in contravention of
opportunity of hearing has been provided principles of natural justice, contrary to
to the petitioner before passing the orderlaw, cannot sustain, so the impugned
of cancellation dated 29.6.1991. orders dated 29.6.1991 and 8.12.1997
passed by opposite party nos. 1 and 2
9. For the first time the said order liable to be set aside in view of the law as
came to the knowledge of the petitioner laid down by Hon'ble the Supreme Court
on 18.4.1996 thereafter on inspection it in the case oRamji Das and others Vs.
also came to the knowledge of the Mohan Singh, 1978, ARC ,496as well
petitioner that prior to the passing of the as the decision of this Court in the case of
order of cancellation , a notice has Ram Dhani Singh Vs. State of U.P. and
allegedly said to be served on 23.7.19900thers, 1996 RD 374.
upon the Pradhan Adhyapak of the
institution. The said facts are totally 11. Further, during the course of
incorrect, so with application for recall of arguments a question has been put to the
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learned counsel for the petitioner that “Amendment of Section 198 of U.P.
whether the institution is entitled to get Act | of 1951- In section 198 of the
patta/ lease as per the provisions of Principal Act-
Section 14 of the Act ( as stood at the
relevant time) on the ground that the (D) in sub-section (i)-
institution is a 'landless person'.

(a) the word and figures" or 237"

12.  Submission which has been shall be deleted",

made by the learned counsel for the
petitioner to the said query that in the (b) before clause (a) the following
present case patta/ lease granted to theshall be added as a new clause (i-a) -
petitioner/institution in the year 1968
under Section 14 of the Act by the "(i-a) a recognized Educational
Bhoodan Yagya Simiti, authorized to Institution for the purpose connected with
grant the same treating as ‘landlessinstruction in agriculture, horticulture or
person'. animal husbandry;"

13. And 'landless person' has not 15. In view of above said facts, it is
been defined in the Act. So as per the submitted by learned counsel for the
provisions of Section 2(f) (i to iii) of the petitioner that taking into consideration
Act quoted below:- the provisions as provided under Section

195 and 198 (i-a) of the U.P. Zamindari

"Section 2(f) words and expressions Abolition and Land Reforms Act, 1950 as
not defined in this Act shall have the well as the provisions of Section 14 of the
meaning assigned to them- Act, the lease/patta in favour of the

petitioner has rightly been rightly by

(i) in areas referred to in sub clause opposite party no.5 treating it as ' landless
() of clause (c) in the U.P. Zamindari person'.

Abolition and Land Reforms Act, 1950
16. Learned counsel for the

(i) in areas referred to in sub- petitioner further submits that as there is
clause(ii) of the said clause in the U.P. no limitation provided for cancellation /
Tenancy Act, 1939; grant of patta under the Act so keeping in

view the provisions of Article 137 of the

(i) in other areas, in the law Limitation Act as well as Section 198(6)
relating to land tenure applicable to the of the U.P. Z.A.& L.R. Act after expiry of
land." 23 years from the date of grant of patta/

lease in favour of the petitioner by

14. The meaning of ' landless opposite party no.5/ Boodan Yagya
person' shall be the same as given undeiSamiti, Raebareli, the said patta cannot be
Section 198 of U.P. Zimindari Abolition cancelled by order dated 29.6.1991 by
and Land Reforms Act, 1950 by way of opposite party no.1 as such the said order
amendment in corporated by U.P. Act no. passed by opposite party no.l is without
1 of 1951, the relevant provisions quoted jurisdiction , contrary to law, liable to be
as under:-
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set aside and the writ petition may be Section 14 of the Act as such there is no

allowed. illegality or infirmity in the impugned
order dated 29.6.1991 passed by opposite
SUBMISSION OF LEARNED party no.1 canceling the lease/patta..
STATE COUNSEL
17. Sri Pankaj Patel, learned State 19. Learned State Counsel further

counsel while supporting the impugned submits that so far as the arguments
orders under challenge in the writ petition, advanced by learned counsel for the
submits that as per the provisions of Sectionpetitioner that opposite party no.1 has got
14 of the Act , patta/lease can be grantedno jurisdiction to cancel the patta as per
only to landless person so initially granted in Section 15 of the Act , has got no force in
favour of the petitioner by opposite party view of the law as laid down by Hon'ble
no.5 / Bhoodan Yagya Samiti, Rae bareli in Apex Court in the case &f.P. Bhoodan
the year 1968, is void ab initio, as the Yagna Samiti, U.P. Vs. Braj Kishore
petitioner is not entitled for the same for and others, AIR 1988 SC 2239.
imparting education to the students in Botany
subject, in addition to the subjects already 20. Lastly, it has been submitted on
taught by the institution up to intermediate behalf of the respondents that so far as the
classes . In this regard he placed reliance orarguments advanced by learned counsel
the following judgments:- for the petitioner that after lapse of period
of 23 years from the date of grant of patta/
1. Yog Sansthan Vs.Collector, lease in favour of the petitioner by
Moradabad and others,2002(1) AWC opposite party no.5, cannot be cancelled
84. in view of the provisions as provided
under Section 198(6) of the U.P.ZA.&
2. Dayanand Sury Englo Sanskrat L.R. Act and Article 137 of the Limitation
Higher Secondary School Vs. State of Act , is misconceived arguments because
U.P. and others, 2012 (6) ADJ 21. there is no limitation provided for
cancellation of the same under Section 15
3. State of Uttarakhand and others  of the Act keeping in view the said fact as
Vs. Guru Ram Das Educational Trust  well as the fact that the petitioner is not

Society, 2012(11) SC 321. entitled to get the patta under Section 14
of the Act as it does not fall within the
18. Sri Pankaj Patel, learned definition of 'landless person', so initial

Additional Chief Standing Counsel grant of patta in the year 1968 by opposite
argued that in view of the provisions of party no.5 is void initio, hence there is no
Section 198 (i-a) of the U.P.Z.A.& L.R. illegality or infirmity in the impugned
Act( as stood at the relevant point of time) orders under challenge in the present writ
the petitioner/ institution is not entitled for petition,accordingly the present writ
grant of patta as it is not a Educational petition is liable to be dismissed.
Institution for a purpose connected with 21. | have heard learned counsel for
instructions in agriculture, horticulture or the parties and perused the record.
animal husbandry so initially grant of

lease/ patta in favour of the petitioner by 22. Aim and object for enacting the
opposite party no.5 is void initio act under Act 1952 as as under:-
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"In the last cold weather Acharya law was enacted. And in this context as
Vinoba Bhave started the Bhoodan Yagnaindicated earlier if one has bothered to
movement with a view to obtain land so understand the common phrase use in the
that it could be distributed among the Bhoodan Movement as 'Bhomihin Kissan'
landless person of the State. The responsevhich has been translated into English to
of the people of the State very mean 'landless persons' there would have
encouraging. The Zamindars as well asbeen no difficultly but apart from it even
the tenants donated their land to as contended by learned counsel that it
Acharyaji. There were, however, certain was clearly indicated by Section 15 that
legal difficulties. The donations made by the allotment could only be made in
the Zimindars were defective according to accordance with the scheme of Bhoodan
the provisions of Section 28 of the U.P. and the movement of Sri Vinoba Bhave, it
Zamindari Abolition and land Reforms would be worthwhile to quote from
Act, 1950. The tenants did not possess'Vinoba and His Mission' by Suresh Ram
any right to transfer their land by gift. The Printed with an introduction by Sri Jaya
Bill is intended to remove these and Prakash Narain and foreword by Dr. S.
certain other legal difficulties and to Radhakrishnan. In this work, statement of
ensure the achievement of the object ofannual Sarvodaya conference at Sevapuri
this movement. Both in regard to the has been quoted as under:-
donations of land to the Bhoodan Yagna
and its distribution to the landless “The fundamental principle of the
person." Bhoodan Yagna Movement is that all

children of the soil have an equal right

23. Thus, the intention of the overthe Mother Earth, in the same way as
legislature in framing the U.P. Bhoodan those born of a mother have over her. It
Yagna Act, 1952 is to grant land to is, therefore, essential that the entire land
landless person who are bedded to the soibf the country should be equitably
or who have attachment with the soil in redistributed a new providing roughly at
any form and who have know about the least five acre of dry land or one acre of
soil. Philosophy that the land must go to wet land to every family. The Sarvodaya
the tiller has been implemented in so Samaj, by appealing to the good sense of
many countries and reasonably in India to people , should prepare their minds for
implement preamble of the Constitution this equitable distribution and acquire
i.e. to achieve social justice and to securewithin the next two years at least 25 lakhs
distributive justice under Article 38 of the of acres of land from about five acres per
Constitution of India. village. This land will be distributed to

those landless labourers who are versed in

24. Hon'ble the Supreme Court in agriculture, want to take to it, and have no
the case ofJ.P. Bhoodan Yagna Samiti  other means of subsistence."

Vs. Graj Kishore and others, 1988 RD
363has held as under:- 25. In order to decide the
controversy involved in the present case ,

" It is now well settled that in order the necessary of Section 14, 15 and 15-A
to interpret a law one must understand theof the Act are as under:-
background and the purpose for which the



1 Alll Dedaur Inter College Dedaur Raebareli Xddl. Collector (Admn.) Raebareli & others 311

"14. Grant of land to landless (4) In making grant of land under
person- [(1)] The Committee or such this section, the committee or other
other authority or person as the authority or person as aforesaid or the
Committee with the approval of the State Collector, as the case may be , shall
Government , specify either generally or observe the following principles:
in respect to any area, may , in the manner
prescribed , grant lands which have vested (a) At least fifty percent of the land
in it to the [landless agricultural available for grant shall be granted to
labourers] and the grantee of the land persons belonging to the Scheduled Casts,
shall- Scheduled Tribes and persons belonging

to the Kol, Pathari, Khairwar, Baiga,

() where the land is situate in any Dharikar, Panika and Gond Tribes and
state which has vested in the Statesuch other tribes as the State Government
Government under and in accordanceon the recommendation of the committee
with section 4 of the U.P. Zamindari may notify in this behalf;

Abolition and Land Reforms Act, 1950,
acquire in such land the right and the (b) The land situate in one village
liabilities of a [bhumidhar with non- shall , as for as possible, be granted to
transferable rights] and the grantee of the persons residing in that very village.
land shall

15. Grant to be made in

(I) where it is situate in any other accordance with Bhoodan Yagna
area, acquire therein such rights and Scheme- All grants shall be made as for
liabilities and subject to such conditions, as may be in accordance with the Scheme
restrictions and limitations as may be of Bhoodan Yagna.
prescribed and shall have effect, any law
to the contrary notwithstanding. 15-A.Cancellation of  certain

grants.- (1) The Collector may of his own

[(2)] Where the committee or other motion and shall on the report of the
authority or person as aforesaid fails to committee or on the application of any
grant any land in accordance with sub- person aggrieved by the grant of any land
section (1) within a period of three years made under Section 14, whether before or
from the date of vesting of such land in after the commencement of the Uttar
the committee or from the date of Pradesh Bhoodan Yagna( Amendment)
commencement of the Uttar Pradesh Act, 1975 inquire into such grant, and if
Bhoodan Yagna (Amendment) Act, 1975, he is satisfied that the grant was irregular
whichever is later, the Collector may or was obtained by the grantee by
himself grant such land to the landless misrepresentation or fraud, he may-
agricultural labourers in the manner
prescribed, and thereupon the grantee (Dcancel the grant, and on such
shall acquire the rights and liabilities cancellation , notwithstanding anything
mentioned in sub-section (1) as if the contained in Section 14 or in any other
grant were made by the committee itself. law for the time being in force , the rights,

title and interest of the grantee or any

(3)[***] person claiming through him in such land
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shall cease, and the land shall revert to the (2) The grantee of land in the areas to
committee; and which the U.P. Zamindari Abolition and
Land Reforms Act, 1950, does not apply
(i) direct delivery of possession of shall acquire such right and liabilities as
such land to the committee after ejectmentthe committee may confer under the law.
of every person holding or retaining The grantee shall be subject to the
possession thereof, and may for thatfollowing conditions, restrictions , and
purpose use or cause to the used suchimitations:
force as may be necessary.
(a) the grantee shall pay the rent to
(2) Notice of every proceeding under the Committee in such installments and
sub-section(1) shall be given to the on such dates as the Committee may
committee , and any representation madespecify;
by the committee in relation thereto shall

be taken into consideration by the (b) the grantee shall not be entitled to
Collector. sublet or transfer the land; and
(3) No order shall be passed under (c) the grantee shall not be entitled to

sub-section (1) except after giving an use the land for any purpose other than for
opportunity of being heard to the grantee which it was granted.”
or any person known to the Collector to
be claiming under him. 28. In the instant matter , the core
guestion to be decided is whether the
(4) The order of the Collector passed institution (Dedaur Inter College, Dadaur,
under sub-section (1) shall be final and Rae Bareli) imparting education upto
conclusive." Intermediate classes as per the provisions
as provided under U.P. Intermediate
26. Before amendment of Section 14 Education Act , 1921, can be granted the
by the Uttar Pradesh Bhoodan Yagna(land for extension of Botany classes by
Amendment) Act, 1975 the word which opposite party no.5 under Section 14 of
existed therein was "landless person" butthe Act by way of lease/ patta treating it
by way of said amendment same has beeras 'landless person'.
substituted by " landless agricultural
labourers" . 29. Hon'ble the Supreme Court in
the case otJ.P. Bhoodan Yagna Samiti,
27. Rule 14 of the Uttar Pradesh U.P. (supra) in respect to grant of
Bhoodan Yagna Rules, 1953 provides aspatta/lease under Section 14 of the Act
under:- held as under:-

"14 Rights to liabilities of persons "It was contended by learned counsel
to whom land is granted-(1) The appearing for the petitioner (Bhoodan
Bhoodan Yagna Committee shall execute Yagna Samiti) that although Sec. 14
a donation deed which may be in the form quoted above does not clearly indicate
as in Appendix VII. what the law meant by landless persons

but in view of the scheme of Bhooden
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Yagna the movement which Acharya from their masters. Sometimes they were
Vinoba Bhave and later Jaya Prakash even bound down to their masters and
Narain carried out and the purpose of the therefore had to lead miserable life. It
movement clearly indicated that when in was this problem in rural India which
Sec. 14 allotment was contemplated in attracted the attention of Acharya Vinoba
favour of landless persons it only meant Bhave followed by Shri Jaya Prakash
those landless persons whose main sourceNarain and they secured large donations
of livelihood was agriculture and who of land from big land holders and the
were agriculturists residing in the village scheme of the Bhoodan Yagna movement
where the land is situated and who has nowas to distribute this land to those
land in their name at that time. It never Bhoomihin Kissan who were living on
meant that all those rich persons who are agriculture but had no land of their own
residing in the cities and have properties and it was to make this effective and
in their possession but who are statutory that this law was enacted and in
technically landless persons as they did this context it is clear that if one had
not have any agricultural land in their noticed even the slogan of the Acharya
name in the tehsil or the village where the Vinoba Bhave s movement or its basis and
land was situated or acquired by the the purpose it would have clearly
Bhoodan Samiti that it could be allotted indicated the problem which was to be
in their favour. This was not the purpose remedied by this enactment and if this
or the philosophy of Bhoodan Yagna and was looked into for the purpose of
therefore it was contended that such ainterpretation of the term landless
view which has been taken by the learnedpersons no Court could have come to the
Judges of the High Court is contrary to conclusion which has been arrived at in
law and the interpretation put by the High the impugned judgment.
Court on the language of Sec 14 could not
be justified. It was contended that This principle of interpretation was
landless person has to be interpreted in not enunciated only for interpretation of
the background of the law which was law but it was enunciated for
enacted and the movement and theinterpretating any piece of literature and
philosophy behind the movement whichit meant that when you have to give
was the basis of the enactment of this lawmeaning to anything in writing then you
and it is only in that background that must understand the real meaning. You
these words landless persons could becan only understand the real meaning by
properly interpreted. understanding the reference, context, the
circumstances in which it was stated and
At the time when Acharya Vinoba the problems or the situations which were
Bhave started his movement of Bhoodanintended to be met by what was said and
Yagna our rural society had a peculiar itis only when you take into consideration
diversity. There were some who owned orall this background, circumstances and
had leasehold rights in vast tracks of the problems which have to be tackled
agricultural lands whereas on the other that you could really understand the real
hand there were those who were working meaning of the words. This exactly is the
on agriculture as labourers in the fields principle which deserves to be
and depending on what little they got considered.
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When we are dealing with the phrase Statute itself-to go simply by the words,
landless persons these words are fromgiving them their grammatical meaning
English language and therefore | am and that was all. That view was prevalent
reminded of what Lord Denning said in the I9th century and still has some
about it. Lord Denning in The Discipline supporters today. But it is wrong in
of Law at Page No. 12 observed as under: principle. The Statute as it appears to

those who have to obey it--and to those

Whenever a statute comes up for who have to advise them what to do about
consideration it must be remembered thatit; in short, to lawyers like yourselves.
it is not within human powers to foresee Now the eccentrics cut off from all that is
the manifold sets of facts which may arise, happening around them. The Statute
and, even if it were, it is not possible to comes to them as men of affairs--who
provide for them in terms free from all have their own feeling for the meaning of
ambiguity. The English language is not an the words and know the reason why the
instrument of mathematical precision. Act was passed--just as if it had been fully
Our literature would be much the poorer set out in a preamble. So it has been held
if it were. This is where the draftsmen of very rightly that you can enquire into the
Acts of Parliament have often been mischief which gave rise to the Statute--to
unfairly criticized. A Judge, believing see what was the evil which it was sought
himself to be fettered by the supposed ruleto remedy."
that he must look to the language and
nothing else, laments that the draftsmen It is now well settled that in order to
have not provided for this or that, or have interpret a law one must under-stand the
been guilty of some or other ambiguity. It background and the purpose for which the
would certainly save the judges trouble if law was enacted. And in this context as
Acts of Parliament were PG NO 868 indicated earlier if one has bothered to
drafted with divine prescience and perfect under-stand the common phrase used in
clarity. In the absence of it, when a defect the Bhoodan Movement as Bhoomihin
appears a judge cannot simply fold his Kissan which has been translated into
hands and blame the draftsmen. He mustEnglish to mean landless persons there
set to work on the constructive task of would have been no difficulty but apart
finding the intention of Parliament. from it even as contended by learned

counsel that it was clearly indicated by

And it is clear that when one has to Sec. 15 that the allotments could only be
look to the intention of the Legislature, made in accordance with the scheme of
one has to look to the circumstances Bhoodan Yagna. In order to understand
under which the law was enacted. The the scheme of Bhoodan and the movement
Preamble of the law, the mischief which of Shri Vinoba Bhave, it would be
was intended to be remedied by the worthwhile to quote from Vinoba And His
enactment of the statute and in this Mission by Suresh Ram printed with an
context, Lord Denning, in the same book introduction by Shri Jaya Prakash Narain
at Page No. 10, observed as under: and foreword by Dr. S. RadhaKrishnan.

In this work, statement of annual

At one time the Judges used to limit Sarvodya Conference at Sevapuri has

themselves to the bare reading of the been quoted as under: PG NO 869
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The fundamental principle of the "Section 14 of the Act empowers the
Bhoodan Yagna movement is that all Bhoodan Yagna Committee for Uttar
children of the soil have an equal right Pradesh, a body corporate having a
over the Mother Earth, in the same way perpetual succession (hereinafter referred
as those born of a mother have over her.as Committee) established and constituted
It is, therefore, essential that the entire under Sections 3 and 4 of the Act to grant
land of the country should be equitably lands vested in it to the "landless persons"
redistributed anew, providing roughly at now replaced by word "landless
least five acres of dry land or one acre of agricultural labourers” vide U.P. Act
wet land to every family. The Sarvodaya No.10 of 1975 with the approval of the
Samaj, by appealing to the good sense ofState Government.
the people, should prepare their minds for
this equitable distribution and acquire In Matoley Vs. State of U.P. and
within the next two years at least 25 lakhs another 1986 ALJ 645 a Division Bench
of acres of land from about five lakhs of of this Court held that "in order to find
our villages on the rough basis of five whether a particular grant made in favour
acres per village. This land will be of a person under the provisions of
distributed to those landless labourers Bhoodan Yagna Act is regular or not, the
who are versed in agriculture, want to provisions of the Act as they stood at the
take to it, and have no other means of time of making of the grant have to be
subsistence. " looked into." The grant made to a person

fulfilling conditions required at the

This would clearly indicate the relevant time, cannot be cancelled on
purpose of the scheme of Bhoodan Yagnaaccount of introduction of new conditions
and it is clear that Sec. 15 provided that in the Act subsequently.
all allotments in accordance with Sec. 14
could only be done under the scheme of The aforesaid decision has been
the Bhoodan Yagna. followed by this court in the Case of

Bhagwati Prasad and others Vs.

This Court in the case @ayanand  Additional Collector 2003 (95) RD 278
Sury Sanskrat High Secondary School ( and Ram Swarup Vs. Collector, Fatehpur
supra) where that facts of the case were and others 2003 (95) RD 320.
that the land has been allotted under
Section 14 of the Act to the institution At the relevant time, committee was
known as Dayanand Sury Sanskrat High authorized to make grants in favour of
Secondary  School, a recognized "landless persons."
institution under U.P. Intermediate
Education Act, imparting education The primary question which falls for
including the subject of agriculture and is consideration therefore, is whether the
not earning livelihood through agriculture petitioner as an Institution was a 'person’
under the capacity of 'landless person' theeligible for allotment of land under the
Apex Court held that the land cannot be Act.
allotted , the relevant portion is quoted as
under:- Sri P.N. Saxena, learned counsel for

the petitioner on the strength of the
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definition of the person contained in the According to Chambers 12th Century
General Clauses Act/ U.P. General Discretionary person is an individual; a
Clauses Act and on the basis of living soul; a human being.

illustrations of the U.P. Imposition of

Land Holdings Act, 1953 and the U.P. Concise Oxford English Dictionary
Z.A. & L.R. Act, 1950 contended that the (Indian Edition) defines 'person’ as a
meaning of the 'person’ has to be human being regarded as an individual.
construed in a wider sense so as to

include a juristic person and as such Usually, the word 'person’ canotes a
petitioner was entitle to receive grant natural person, a human being who has
under the Act. the capacity for rights and duties.

The illustrations cited by the counsel This is a narrower and a simple
for the petitioner to support his argument dictionary meaning of the word 'person.’
that the word 'person' in the Act refers to
a legal person or that it include within its Legally the word 'person’ includes
fold even a juristic person cannot be both a natural person and an artificial
accepted as under different Acts different person that is an individual who is a
meanings have been assigned to the worctitizen of India, a company, or a body of
‘person’. As for example The Citizenship individuals and includes even the
Act, 1955 in Section 2(f) defines the government departments, organizations
'‘person’ so as not to include any company established or constituted by government,
or association or body of individuals. local authority, cooperative societies or
Similarly according to Section 2(g) of the any other society under the Societies
Representation of People Act, 1950 Registrations Act, a firm, a Hindu
person does not include a body of Undivided Family and every artificial
persons. Therefore, the definition of a judicial person.

‘person’ in one Act cannot be straight

away applied to another Acts as it may Section 3(42) of the General Clauses

carry a different meaning. Accordingly, Act, 1897 defines the 'person’ in a wider

the definition or the meaning assigned to legal sense and provides that person shall

the word 'person’ either under the U.P. include any company or artificial, or body

Imposition of Holdings Act, 1953 or of individuals, whether incorporated or

under the U.P.Z.A. & L.R. Act, 1950 not.

cannot be imported and applied in context

with the present Act. A similar and identical definition of
a person exists under Section 4(33) of the

The word 'person’ has not been U.P. General Clauses Act, 1994.
defined in the Act.

Section 4-A(1) of the General

In general usage, a human being is a Clauses Act provides that definitions
person which usually refers to a natural given in Section 3 of the said Act shall
person. apply to all Indian Laws unless there is

anything repugnant in the subject or
context. In other words, the definitions
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contained in the General Clauses Act, Scheme. Further Section 14 of the Act vest
1897 are applicable generally unless a the committee with the power of making
contrary intention or a different meaning grants in accordance with the Bhoodan
in context thereto is provided in a Yagna Scheme to landless person (now
particular enactment. landless agricultural labourers). Thus
grants/allotments of land under the Act
Similarly Section 4-A of the U.P. are to be made only in accordance with
General Clauses Act provides that the Bhoodan Yagna Scheme to landless
definitions given in the said Act shall persons.
apply unless the context otherwise
require. Bhoodan movement or the land
donation movement is a voluntary land
In view of above provisions of the reform movement which was started by
General Clauses Act, 1897 and U.P. Acharya Vinoba Bhave in 1951. The
General Clauses Act, 1994 though movement was started in Pochampally
ordinarily the definitions contained in the village in Andhra Pradesh where Vedre
aforesaid Acts would be applicable but Ramachandra Reddy was the first person
where the Act which necessitates theto donate part of his land. The mission of
interpretation  provides a different the movement was to persuade wealthy
meaning either specifically or impliedly land owners to voluntary give part of
the meaning so assigned in the Act shalltheir land to Ilower caste persons.
be followed. Acharya Vinoba Bhave walked across
India on foot, to persuade landowners to
This court in the case of Yog give up a piece of their land. Later the
Sansthan Vs. Collector, Moradabad and emphasis was to persuade land
others 2002 (93) RD 13 in considering the owners/landlords to give some land to
meaning of the word 'person’ for the their poor and downtrodden neighbours.
purposes of allotment of land for housing The movement was a part of a
sites under Section 122-C of the U.P.Z.A. comprehensive bigger movement
& L.R., Act 1950 concluded that the 'Sarvodaya' that is rise of all socio
definition of the 'person' given in U.P. economic and political order. It was in
General Clauses Act, 1904 cannot be the nature of a experiment towards social,
applied as the word 'person’ used in economic and justice. So from the nature
context refers only to a natural person. of the scheme of the Bhoodan Movement
the emphasis was to get land in donation
Now before applying the definition of from rich landlords and to distribute it
the 'person’ contained in the above two amongst the poor and downtrodden
Acts it is relevant and important to landless persons in order to establish a
examine the context in which the word socio economic order.
'‘person’ has been used in Section 14 of the
Act. In U.P. Bhoodan Yagna Samiti Vs.
Braj Kishore 1988 RD 363 (SC) a similar
Section 15 of the Act lays down that controversy whether the grant made by
all grants shall be made as far as may bethe committee in favour of the
in accordance with the Bhoodan Yagna respondents was in accordance with law
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had arisen before the Supreme Court. In view of above, | am of the opinion
Their lordships of the Supreme Court by that the meaning of the word 'person' used
applying the principle that in interpreting in Section 14 of the Act has to be
the intention of the legislature the entire construed in a narrower sense in the
writing/document be read from beginning context of the Bhoodan scheme which
to end in drawing conclusion considered envisaged for giving land to the tillers of
the entire Bhoodan Yagna scheme andthe soil excluding all juristic persons from
came to the conclusion that the its ambit.
fundamental principal of the Bhoodan
movement is that all children of the soll Petitioner is not a natural 'person'
have an equal right over the mother earth, and is not the tiller of the land versed in
in the same way as those born of a motheragriculture or dependent upon it.
have over her. The Apex Court quoting
from 'Vinoba And His Mission, a book by In view of above, order of Collector
Suresh Ram went on to say that the objectdated 21.10.2011 apart from other
of the Bhoodan Movement is to distribute grounds, rightly cancels the grant made
land received in donation to those to the petitioner in exercise of powers
landless louberers who are versed in under Section 15 of the Act.
agriculture, want to take it, and have no
other means of subsistence." The writ petition as such lacks merit
and is dismissed."
In short, the scheme of Bhoodan and
the Act postulates distribution of land 31. Recently in the case of State of
only to natural persons or human beings Uttarakhand and others Vs. Guru Ram
and not to any institution society or any Das Educational Society (Supra) the
other juristic person. The meaning to the Apex Court held as under:-
word ‘person’ used therein has to be
assigned as per the above purpose only. "It may be immediately noticed that
In the context the word 'person’ has beenthe expression used in Section 154(1) is
used in the Act, makes the definition of the"....to any person where the transferee
person given in the General Clauses Actshall, as a result of such sale or gift,
impliedly in applicable. The word 'person’ become entitled to land which together
in the Act has been used in a narrower with land, if any, held by his family will in
sense and not in its broader or legal the aggregate, exceed 5.0586 hectares
sense. The use of the word 'person’ in the(12.50 acres) in Uttar Pradesh."
legal sense would actually frustrate/the (emphasis supplied) A close look at the
laudable object of the Act and would above expression would show that the
deprive the actual tillers from receiving Legislature intended to cover only natural
land. Thus, by necessary implication in person. It is so because the words ‘any
reference to the context of the Act the person' are followed in the sentence by
word 'person' is differently used and the the words ‘his family'. 'Family’ is
definition as contained in the two General explained in the explanation appended to
Clauses Act would not be applicable. Section 154 which means the transferee,
his or her wife or husband, as the case
may be, and minor children and where
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transferee is a minor, his or her parents. petitioner is not eligible for the same
This makes it clear that a legal person is under Section 14 of the Act in view of the
not intended to be included in the movement started by Acharya Vinoba
expression ‘'any person'. The word Bahave known as "Bhoodan Yagya
'‘person’, in law, may include both a Movement" in which the Zamindars etc.
natural person and a legal person. donated their lands to Acharyaji and
Sometimes it is restricted to the former. thereafter the said lands came with
Having regard to the text of Section Bhoodan Yagaya Simiti, and the same
154(1) and also the scheme of thatwas to be granted as per the mandate
provision, there remains no doubt that the provided by the legislature under Section
expression 'any person' refers to a natural 14 of the Act, so keeping in view the said
person and not an artificial person. This facts the arguments advanced by learned
is fortified by the fact that in 1997 the counsel for the petitioner and taking into
Legislature inserted Explanation by U.P. aid the provisions of Section 195 read
Act No. 20 of 1997 declaring that in Sub- with Section 198 (i-a) of the U.P.Z.A. &
section (1) the expression 'person' shall L.R. Act, the said argument has got no
include and be deemed to have beenforce , hence rejected.
included on June 15, 1976 a 'Co-
operative Society. Had the expression 33. The next arguments advanced by
‘person’ included artificial person, no learned counsel for the petitioner that
explanation was necessary. Since thewithout providing any opportunity to the
expression 'person' in Section 154 did not petitioner by means of order dated
include legal or artificial person, the 29.6.1991 passed by opposite party no.1 ,
Legislature brought in Co-operative patta/lease granted in favour of the
society by way of an Explanation. The institution / petitioner has been canceled,
Explanation came to be added in 1997 in hence the action on the part of opposite
a declaratory form to retrospectively party no.1 is in violation of principles of
bring 'Co-operative society' within the natural justice , thus liable to be set aside
meaning of expression 'any person'.(see:as also got no force because the petitioner
State of Rajasthan and others Vs. is not eligible/entitled to get lease / patta
Aanjaney Organic Harbel Pvt. Limited, under Section 14 of the Act as it does not
2012 AIOL 406)" fall under the category of landless person
so keeping in view the said facts and the
32. In view of the above said fact aim and object of the rule of audi alteram
and taking into consideration the partem which ensure that there would not
provisions in respect to grant of patta/ be failure of justice.
lease under Section 14 of the Act , the
petitioner does not falls within the ambit 34. While applying this rule which is
and scope of the definition of ‘'landless the primary principle of natural justice the
person' to whom patta/ lease can becourt or the authority must always bear in
granted under the said section, initial mind the ultimate and overriding
grant of patta/ lease in favour of the objective underlying the said rule,
petitioner by Bhoodan Yagya Samiti namely: (a) to ensure a fair hearing and
treating it as 'landless person' is an act(b) to ensure that there is no failure of
which is void ab initio because the justice.
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35. However, There may be (5)Where the inquiry is of a
situations where the interest of State or confidential nature;
public interest may call for a curtailing of
the rule for audi alteram partem. In such (6)Where preventive action is to be
situations the court may have to place taken;
public/State interest with the requirement
of natural justice and arrive at an (7)Where prompt and urgent action
appropriate decision as the rule of naturalis necessary;
justice, namely, nemo judex in causa sua
and audi alteram partem, have now a (8)Where nothing unfair can be
definite meaning and connotation in law, inferred by non-observance of natural
and their content and implications are justice.
well-understood and firmly established,
they are nonetheless not statutory rules. 37. The arguments advanced by
learned counsel for the petitioner that
36. Further, each of these rules prior to passing of the impugned order, no
yields to a changes with the exigencies of opportunity of hearing has been given to
different situations. They do not apply in the petitioner, so the said action on the
the same manner to situations which arepart of respondents is in violation of
not alike. These rules are not cast in aprinciples of natural justice , has got no
rigid mould nor can they be put in a legal force in view of the facts stated herein
strait-jacket. They are not immutable but above specially on two conditions; (a)
flexible. These rules can be adopted andwhere the facts are admitted/ undisputed
modified by statues and statutory rules or (b) nothing unfair can be inferred by
and also by the Courts/Tribunal/ non-observance of natural justice , lease /
Administrative Authorities etc. to decide a patta cannot be granted to the petitioner/
particular matter. Some of the situations institution under Section 14 of the Act,
which demand the exclusion of the rules because it does not fall under the category
of natural justice by reason of diverse of landless person, hence the petitioner
factors like time, place, the apprehendedcannot derive any benefit on the
danger and so on are as under:- arguments in question and on the basis of
judgments rendered in the caseR#mii
(1)Where a statue either expressly or Dass and otherg supra) andRam Dhani
by necessary implication excludes Singh (supra).
application of natural justice;
38. So far as the arguments which
(2)Where the action is legislative in advanced by learned counsel for the
character, plenary or subordinate; petitioner that opposite party no.1 has got
not authority whatsoever to cancel the
(3)Where the doctrine of necessity patta/ lease in favour of the petitioner in
applies; view of the provisions as provided under
Section 15 of the Act, is also
(4)Where the facts are admitted or misconceived rather contrary to law as
undisputed; laid down by Hon'ble Supreme Court in
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the Case ol.P. Bhoodan Yagna Samiti
, U.P.( Supra).

Counsel for the Respondents:
Sri R.S.Misra
Sri Ramesh Chandra Tiwari
39. Last arguments which advanced Sri S.Shukla
by learned counsel for the petitioner that . .
after expiry of a period of 23 years from Motor Vehicle Act-1988Section 173-

. Liability of Insurance Company-accident
the date of grant of patta in favour of the took place on 12.30 pm on 6% March-83-

petitioner , the same cannot be canceledygpicle insured at 4.30 pm on same day-
by way of order dated 29.6.1991 passedheld-effective from date and time of
by opposite party no.1 in view of the insured-admittedly vehicle not insured

provisions as provided under Section on 12.30 pm-no liability of Insurance
198(6) of the U.P.Z.A.& L.R. Act or Ccompanycan be fastend-Appeal allowed-

Article 137 of the Limitation Act, has got fnowever appellant to deposit entire
. . amount with liberty to recover from

no force because admittedly in the presentyner of vehicle.

case there is no limitation in respect to

cancellation of patta as provided under Held: Para-5

Uttar Pradesh Bhoodan Yagna Act and The Apex Court in the case of New India
once it is established that initial grant of Assurance Company Limited vs. Bhagwati

patta/ lease of the petitioner by opposite P€¥I  (Supra), relying upon the earlier

. . . . decision of the Apex Court in the case of
party no.5 is passed is void ab initio then National Insurance Co. Ltd. v. Jikubkai

it can be cancelled by invoking the Nathuji Dabhi, has held that the principle
provisions as provided under the Act , so deduced is, thus, clear that should there be
the arguments advanced by learnedno contract to the contrary, an insurance

counsel for the petitioner has also got noPolicy becomes operative from the
force and is rejected. previous midnight, when bought during

the day following. However, in case if
. there is mention of a specific time for its

40. For the foregoing reasons, the purchase then a special contract to the
writ petition lacks merit and is dismissed contrary comes into being and the policy
accordingly. would be effective from the mentioned
time. In the present case, admittedly, in
the Insurance Cover Note, time, that is,
4:00 PM dated 6th March, 1986 was
mentioned. Therefore, in view of the law
laid down by the Apex Court, referred
hereinabove, the Insurance Policy was in
operation from 4:00 PM on 6th March,
1986 and not from the midnight of the said
date. Since the accident occurred at 12:30

APPELLATE JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 07.03.2013

BEFORE
THE HON'BLE RAJES KUMAR,J.

First Appeal from Order No. 737 of 1987.

United India Insurance Co. Ltd....Petitioner
Versus
Smt. Prabhawati Devi and others
...Respondents

Counsel for the Petitioner:
Sri A.B. Saran
Sri Mohan Srivastava

PM on 6th March, 1986, at the relevant
time, the vehicle was not insured with the
appellant and, thus, the appellant cannot
be held liable to indemnify the liability of
the owner of the vehicle.

Case Law discussed:
1998 Law Suit (SC) 178

(Delivered by Hon'ble Rajes Kumar, J.)
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1. Heard Sri Mohan Srivastava, 5. The Apex Court in the case of
learned counsel for the appellant as wellNew India Assurance Company
as Sarvasri Ramesh Chandra Tiwari andLimited vs. Bhagwati Devi (Supra),
S. Shukla, appearing on behalf of the relying upon the earlier decision of the
respondent nos. 1 and 3. Respondent no.ZAApex Court in the case oNational
is represented by Sri R.S. Misra. Insurance Co. Ltd. v. Jikubkai Nathuiji
Dabhi, has held that the principle
2. The appellant is the insurer of deduced is, thus, clear that should there be
Jeep No. UPQ-1791, which was involved no contract to the contrary, an insurance
in an accident occurred on 6.3.1986 atpolicy becomes operative from the
12:30 PM in which Jitendra, aged about previous midnight, when bought during
seven years, died. The Tribunal awardedthe day following. However, in case if
the compensation at Rs.27,000/= and thethere is mention of a specific time for its
owner of the vehicle as well as Insurance purchase then a special contract to the
Company have been held liable. It has contrary comes into being and the policy
further been held by the Tribunal that would be effective from the mentioned
since the vehicle was insured, the time. In the present case, admittedly, in
Insurance Company is liable to indemnify the Insurance Cover Note, time, that is,
the liability of the owner of the vehicle 4:00 PM dated 6th March, 1986 was
and is liable to pay the compensation. mentioned. Therefore, in view of the law
laid down by the Apex Court, referred
3. Learned counsel for the appellant hereinabove, the Insurance Policy was in
submitted that as per the Insurance Coveroperation from 4:00 PM on 6th March,
Note, the vehicle was insured at 4:00 PM 1986 and not from the midnight of the
on 6th March, 1986, while the accident said date. Since the accident occurred at
occurred at 12:30 PM on 6th March, 12:30 PM on 6th March, 1986, at the
1986, when the vehicle was not insured. relevant time, the vehicle was not insured
He submitted that since in the insurance with the appellant and, thus, the appellant
policy, specific time, that is, 4:00 PM was cannot be held liable to indemnify the
mentioned, therefore, the policy came in liability of the owner of the vehicle.
operation after 4:00 PM on 6th March,
1986 and not from the midnight of 6th 6. In the result, the Appeal is
March, 1986. Since the vehicle was not allowed. The order of the Tribunal dated
insured at the time of accident, therefore, 25th July, 1987 is modified to the extent
the Insurance Company cannot be heldthat the Insurance Company is not liable
liable to pay the compensation. In support to indemnify the liability of the owner of
of the contention, he relied upon the the vehicle. However, the Insurance
decision of the Apex Court in the case of Company shall pay the amount of
New India Assurance Company compensation, but has the right to recover
Limited vs. Bhagwati Devi, reported in  the same from the owner of the vehicle.
1998 Law Suit (SC)178. The appellant is directed to deposit the
entire outstanding amount in the
4. find substance in the argument of concerned Tribunal within two months
learned counsel for the appellant and the Tribunal is directed to release the
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same to the claimant within a month their obligation with bright service

thereafter.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 04.03.2013

BEFORE
THE HON'BLE DEVI PRASAD SINGH, J.
THE HON'BLE ZAKI ULLAH KHAN, J.

Service Bench No. 1022 of 2011

Ranjit Singh and others...Petitioners
Versus

State of U.P. ...Respondent

Counsel for the Petitioners:
Sri H.G.S.Parihar

Counsel for the Respondent:
CS.C
Sri W.U.Ahmad

Constitution of India Art.226-
Disengagement contractual appointment
as teacher for MBA course-continued for
last Seven years-no allegation of
misconduct or inefficiency-no Service
Rules or Regulation governing service
condition-existing university being
within meaning of instrumenty of state-
can not be allow to adopt hiring and
firing policy-petitioner entitled to work
till continuation of course or scheme-
honorarium be paid subject to
satisfactory discharge of duty.

Held: Para-10

In academic matters where teachers are
engaged by the University may be on
contractual basis under the scheme or
course which is likely to continue for
years to come, ordinarily such
engagement should not be terminated in
case the conduct and work of the person
engaged is satisfactory. It is not a case
where work and conduct of the
petitioners are not satisfactory rather it
appears that petitioners have discharged

record.

Case Law discussed:

(1985)4 SCC 43; Civil Appeal Nos. 419-426 of
2004; AIR 1978 SC 597; AIR 1971 SC 530; AIR
1985 SC 218; AIR 1980 SC 1707; (1992) 4
SCC 363; (1993) 2 SCC 386; (2004) 2 SCC
362; AIR 2005 SC 3315; AIR 2005 SC 2499;
(2005) 7 SCC 234.

(Delivered by Hon'ble Devi Prasad Singh, J)

1. Heard learned counsel for the
petitioner Shri H.G.S.Parihar, learned
counsel for the respondent Shri
W.U.Ahmad as well as learned Standing
counsel. Perused the records.

2. Instant petition has been preferred
under Article 226 of the Constitution of
India by the petitioner on account of
hiring and firing policy adopted by the
respondent University to engage teachers
for MBA course under self-financing
scheme under the grant of contractual
assignment. Admittedly, the petitioners
were appointed in the year 2003 and 2006
on contractual basis for the period of
eleven month to impart education to the
students of the respondent University
(Institute of Business Studies) on fixed
salary. They have been continuing in
service from the very inception of
Establishment though it was for eleven
month. However, respondent took a
decision to dispense with the services of
petitioners and make a fresh recruitment
for the respective courses. Feeling
aggrieved with the decision taken by the
respondent University, the petitioners had
approached this court.

3. Shri W.U.Ahmad learned counsel
for the respondent, while defending the
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action of the respondent University manner and not abuse their power in the
submits that no right accrues to the matter of engagement and
appointees who were appointed on appointment when right to livelihood is
contract basis. He further submits that fundamental right protected by Article 21
under self-financing course teachers areof the Constitution of India.
engaged keeping in view the strength of
the student. 5. Long back in the case Bfattan
Lal and others Vs. State of Haryana

4. 1t is admitted fact between the and othersreported in(1985) 4 SCC 43
parties that petitioners have been engagedHon'ble Supreme Court deprecated the
by the University in the year 2003 and hiring and firing policy in the colleges
2006 respectively. They have been and University. In a recent judgement
continuing in service. No material has decided by Hon'ble Supreme court by
been brought on record by the respondentjudgement and order dated 20.2.2013
University with regard to any misconduct in Civil Appeal Nos. 419-426 of 2004,
or inefficiency of petitioner in discharging Balmer Lawrie and company Itd. and
their obligation. Petitioners have been others Vs. Partha Sarathi Sen Roy and
discharging duty since several years in others,similar plea was raised. It was
respondents University under self- stated that the appellant before the Apex
financing scheme. What prompted the Court was the employee of subsidiary
respondents to disengage the petitioners icompany and not the Indo-Burma
not borne out from the record. However, Petroleum Co. Ltd. Accordingly, apart
Shri W.U.Ahmad asserted that respondentfrom a plea that the appellant before
University has got right to choose Hon'ble Supreme Court was not State
teachers since the nature of job is within the meaning of Article 12 of the
contractual. It is not disputed that there is Constitution of India the other plea was
no Service Rules or Regulation governing raised that being contractual appointment
the service condition but fact remains that it was not open for the appellant to raise
respondent University is a State within the grievances on account of termination of
meaning of Article 12 of the Constitution services.
of India. It has got no right to act
arbitrarily or in an unfair manner. 6. Their Lordship held that the
University has got right to engage subsidiary company falling under the
teachers itself under self- financing course deep and pervasive control of the
by its choice but teachers working in the appellant shall not be different entity and
University since several years without any shall be State within the meaning of
complaint, ordinarily their services may Article 12 of the Constitution of India. It
be renewed. How the University may be is further held by Hon'ble Supreme Court
permitted to engage new teachers everythat rules governing the employment
year for Scheme? When respective courseconferring power with regard to hiring
was started in the institutions of the and firing is not justifiable and cannot be
University and constitues then reason for enforced. After discussing catena of
fresh recruitment is not borne out from judgements Hon'ble Supreme Court ruled
the records. It is always expected that thethat any rule, regulation or circular
University shall act in a just and fair issued/framed in contravention of the
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constitutional mandate cannot be proposition of law that State or its
enforced. Power conferring on the authorities, in the present case university
authority to engage new incumbent at the (authorities), are supposed to discharge
specified interval is not sustainable. their obligation in a just and fair manner.
Accordingly, Hon'ble Supreme Court Any unfair activity on their part shall be
allowed the appeal and directed to pay hit by Article 14 of the Constitution of
salary to the extent of 60 per cent India vide AIR 1978 SC 597, Smt.
admissible under Rule. Relevant portion Maneka Gandhi Vs. Union of India and
from the judgement of Balmer Lawrie another. More so when it is well settled
(supra) Hon'ble Supreme Court is proposition of law that right of life and
reproduced as under:- livelihood are the fundamental right
protected by Article 21 of the Constitution
"Undoubtedly, the High Court has of India.
not dealt with the issue on merits with
respect to the termination of the services 8. Learned counsel for the
of the respondents herein. However, respondent has relied upon a case reported
considering the fact that such termination in (1992) 4 SCC 33, Director, Institute of
took place several decades ago, andManagement Development, U.P. Vs.
litigation in respect of the same remained Pushpa Srivastava (Smt.) where right of
pending not only before the High Court, continuance in service opposed on
but also before this Court, it is desirable account of contractual/adhoc appointment
that the dispute come to quietus. which was done for the period of six
Therefore, we have dealt with the case onmonths. Case is entirely seems to be
merits. In keeping with this, we cannot passed on different facts and
approved the "hire and fire" policy circumstances. In the present case,
adopted by the appellant company, andpetitioners have been continuing in
the terms and conditions incorporated in service since last several years though the
the Manual of Officers in 1976, cannot be original engagement is for eleven months
held to be justifiable, and the same being and courses still continue.
arbitrary, cannot be enforced.”
9. In the case of Pushpa Srivastava
7. In the present case, argument(supra) appointment was for six months
advanced by the learned counsel for theand the scheme in which the incumbent
University that Institute of Business is a was appointed seems came to an end.
separate entity seems to be misconceivedAccordingly, Hon'ble Supreme Court held
argument. It is admitted by the learned that after end of contractual assignment
counsel for the respondent University that no right accrue to the incumbent. It is well
Institute of Business Management is a settled proposition of law that judgment
part and parcel of University and certain should be read in reference to context
autonomy has been given to it. It is the vide H.H. Maharajadhiraja Madhav
University which makes appointment on Rao Jivaji Rao Scindia Bahadur &
the contractual basis. Accordingly, it others. Vs. Union of India, AIR 1971
cannot be said that respondent no. 4 is notSC 530; M/s. Amar Nath Om Parkash
a State within a meaning of Article 12 of & others. Vs. State of Punjab & others
the Constitution of India. It is well settled AIR 1985 SC 218; Rajpur Ruda Meha
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& others Vs. State of Gurajat, AIR honorarium subject to satisfactory
1980 SC 1707; C.ILT. Vs. Sun discharge of duties.

Engineering Works (P) Ltd., (1992) 4

SCC 363; Sarv Shramik Sangh, 12. Writ  petition is allowed
Bombay Vs. Indian Hume Pipe Co. accordingly.

Ltd. & Anr., (1993) 2 SCC 386;

Haryana Financial Corporation & Anr. 13. No order as to costs.

Vs. M/s. Jagdamba Oil Mills & Anr.,, ==

AIR 2002 SC 834; Mehboob Dawod ORIGINAL JURISDICTION
Shaikh Vs. State of Maharastra, (2004) CIVIL SIDE

2 SCC 362; ICICI Bank & Anr. Vs. DATED: LUCKNOW 06.03.2013
Municipal Corporation of Greater BEFORE

Bombay & others: AIR 2005 SC 3315, tHE HON'BLE DEVI PRASAD SINGH, J.
M/s. Makhija Construction and Enggr. THE HON'BLE ZAKI ULLAH KHAN, J.
Pvt. Ltd. Vs. Indore Development

Authority & others: AIR 2005 SC 2499; Service Bench No. 1035 of 2011

and Shin-Etsu Chemical Co. Ltd. Vs.
Aksh Optifibre Ltd. & Anr.: (2005) 7 Dr. Arvind Kumar Singh and others
SCC 234.The case of Pushpa Srivastava -.Petitioners

: Versus
E:?rL::Ffjrr?l)stSaenecrgi to be on different facts andState of U.P. and others ...Respondents

. Counsel for the Petitioners:
10. In academic matters where Savita Jain

teachers are engaged by the Universityy p gingh

may be on contractual basis under the

scheme or course which is likely to counsel for the Respondents:
continue for years to come, ordinarily C.S.C.

such engagement should not be

terminated in case the conduct and work Constitution of India,Art.-226-Payment
of the person engaged is satisfactory. It isof salary-post of physics, chemistry and
not a case where work and conduct of themathematlc-sanctloned on 01.07.1999

o . . permanent sanction w.e.f. 08.08.1996
petitioners are not satlsfactory rather it granted payment of salary denied in

appears that petitioners have dischargedyjew of G.0. 21.08.2000-by which
their obligation with bright service record. Government prohibited to sanction new
post-held-any G.0. Has prospective
11. In view of above, we allow the force-once recognition granted-as aided
writ petition. A writ in the nature of L“St!t:tim:c'aim_ for Sa':’V can :°; be
. . . . enied-order impugne uashe -
mandamus  is |S§ued dlreCtI.n.g the necessary directio:s ?ssued. a
respondents to continue the petitioner in
service for academic session 2013 andHeld: Para-8
2014 and pay him honorarium/salary as
the case may be in accordance to RulesIn view of the settled proposition of law
Petitioners shall be permitted to continue the Director of Higher Education seems

. . . . to be not justified in rejecting the
in service till continuance of course or the ayment of the salary. The impugned

scheme, as the case may be and be pai@yder at the face of record, seems to be
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passed incorrectly interpreting the Government aided college and against the
Government Order dated 21.08.2000. posts sanctioned by the State
Moreover, since the controversy has ; ;
been settled by this Court (supra) the governmen:, .tthelf Szll?r%/h Ist palﬂ by thg
impugned order seems to not overnment 1tseil. € teachers an
sustainable. In view of the above, the  Staff of the respondents Post Graduate
impugned order suffers from substantial College are paid salary from the public
illegality and is not sustainable. The writ exchequer by the State Government.
petition deserves to be allowed.
4. While passing the impugned order
Case Law discussed: the shelter has been taken of the
AIR 1996 SC 1; (2000)2 SCC 42; 2011 AR~ Government order dated 21.08.2000.
SCW 1332; (2008) 3 SCC 641 While adjudicating the similar
_ _ _ controversy, considering the Government
(Delivered by Hon'ble Devi Prasad Singh,J.) Order dated 21.08.2000, the Division
Bench of this Court of which one of us
1. Heard learned counsel for the (Hon'ble Mr. Justice Devi Prasad Singh)
petitioner and the learned standing was a Member, had settled the
counsel. controversy at rest and held that the
o _ N _ Government Order dated 21.08.2000 is
2. This is a writ petition under Article prospective in nature. It has been further
226 of the Constitution of India, against the held after considering the catena of
impugned order (_Jlated 25.03.20.11 passed byudgment of Supreme Court that the
Director of Higher Education, U.P. Government cannot compromise with
Allahabad, declining to sanction post of the regard on the schedule of education on
subject namely Physics, Chemistry and account of paucity of fund. In case the
Mathematics on the ground that the StateGovernment sanction the post then it shalll
Government vide Government order datedpe incumbent upon the Government to
21.08.2000, provided that the State shall notpay the salary. The relevant portion of the
provide any financial grant with regard to judgment of this Court in the case of Dr.

the new posts or sanction posts for Suresh Kumar Pandey (supra) is
appointment of teacher and staffs. reproduced as under:

3. Brief facts of the present "38. In the case reported IR
controversy is that the opposite party no. 1996 SC 1: State of Maharashtra. Vs.
5, Ranvir Ranvijay Post Graduate Manubhai Pragji Vashi and others
College, Amethi, District-Sultanpur was their lordships of Hon'ble Supreme Court
granted temporary recognition for three ruled that State have got no right to
subjects namely Physics, Chemistry anddiscriminate on the ground of paucity of
Mathematics in Bachelor of Science fund while providing grant-in-aid. No
(B.Sc.) course from 01.07.1993 for the hostile treatment can be imparted while
period of three years. By an order dated dealing with educational institutions for
08.08.1996, the State Government grantedany reason whatsoever. To quote relevant
permanent sanction to impart education in portion of para 9 of the said judgment:-
the three subjects (supra). Admittedly, the "9. ... One facet of education cannot
respondents Post Graduate College is ae selected for hostile discriminatory
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treatment, whatever may be the other
laudable activities pursued by the "17. ... Paucity of funds cannot be a
Government in the matter of education or ground for the State not to provide quality
its discretion to assign the order of education to its future citizens. It is for this
priorities in different spheres of reason that in order to maintain the standard
education." of education the State Government provides
grant-in-aid to private schools to ensure the
39. In a case reported cas€2000) smooth running of the institutions so that
2 SCC 42: Chandigarh Administration the standard of teaching may not suffer for
and others. Vs. Rajni Vali (Mrs) and  want of funds."
others, their lordships of Hon'ble
Supreme Court held that purpose of grant- 5. Admittedly, the State Government
in-aid is to ensure smooth running of is making payment of salary to other
institution and the standard of teaching teachers and staffs who were appointed
should not suffer on account of paucity of prior to year 2000 against the sanctioned
fund. To quote relevant portion:- posts. There appears to be no reason on
the part of the Government to decline to
"It is a constitutional mandate that pay the salary to the teachers and staffs
the State shall ensure proper education tounder the garb of Government order
the students on whom the future of the issued in the year 2000. While concluding
society depends. In line with this the controversy in the case of Dr. Suresh
principle, the State has enacted statutesKkumar Pandey a mandamus was issued
and framed rules and regulations to by the Division Bench of this Court with
control/regulate establishment and certain observations. The relevant portion
running of private schools at different from the judgment and the finding
levels. The State Government provides recorded is reproduced as under:
grant-in-aid to private schools with a view
to ensure smooth running of the "53. We have noticed that not only in
institution and to ensure that the standardthe respondent's college, but in other
of teaching does not suffer on account of colleges of the State of U.P., the students
paucity of funds. It needs no emphasis are admitted without following the norms
that appointment of qualified and efficient prescribed by the Statute as well as the
teachers is a sine qua non for maintainingUGC. Accordingly, we are of the view
high standards of teaching in any that the Government should look into it
educational institution." and appropriate orders/circulars should be
issued immediately commanding different
40. In another case reported2011  universities and colleges aided as well as
AIR SCW 1332: State of Orissa & Anr.  non-aided, containing following
Vs. Mamta Mohanty, their lordships of directions:-
Hon'ble Supreme Court reiterated the
aforesaid proposition holding that paucity of (I) No student shall be admitted in the
fund cannot be a ground for State to college and universities beyond the
compromise the quality of its education. sanctioned strength.
Relevant portion from the case of Mamta (i) Director of Higher Education or
Mohanty (supra), is reproduced as under:- the State Government as the case may be,
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shall sanction the teachers keeping inthe writ petition with following
view the sanctioned strength of the directions:-
students in the recognized courses of the
universities, colleges receiving grant-in- (). Accordingly, the writ petition is
aid and pay salary. allowed. A writ in the nature of certiorari
is issued quashing the impugned order
(i)  All those courses which are dated 6.2.2012 passed by the Vice-
open under self-financing scheme, the Chancellor of the University, as contained
universities as well as colleges shall atin Annexure No.1l to the writ petition,
least pay minimum pay scale admissible with all consequential benefits. The Vice-
to teachers in accordance with Rules. TheChancellor of the University is directed to
services of teachers appointed under thepass a fresh order keeping in view the
self-financing scheme, should be observations made in the body of the
permitted to continue till continuance of judgment with regard to petitioner's
course or satisfactory discharge of duty. service career expeditiously say, within a
period of one month from the date of
(iv) Since 2000 and onward, the receipt of a certified copy of this
Government has stopped the grant-in-aidjudgment and till then, status quo shall be
and sanction of new course, even thenmaintained in terms of the interim orders
Government shall ensure that Committee passed by this Court.
of Managements do not exploit the
teachers and pay reasonable salary in (n. A writ in the nature of
contractual and ad hoc appointments inmandamus is issued commanding the
the recognized and affiliated colleges. Government of U.P. to provide teachers
keeping in view the sanctioned strength of
(v) Keeping in view the strength of students as done prior to August, 2000
students sanctioned prior to August, 2000, (supra), after taking into account the
by the State Government, the Committee Statutes of various universities, UGC
of management of Government aided guidelines, Government circulars laying
colleges receiving grant-in-aid, be down teacher-student ratio. The State
informed to send their proposal keeping in Government shall also ensure that number
view the teacher-student ratio within of teachers should be such that every
specified period for sanctioning of posts section of every subject possesses
for respective course by the Government." teachers to impart education in different
years of the discipline to meet out the

6. Subject to the aforesaid requirement.
observations the Division Bench (Supra)
had further issued a mandamus directing (. Respondent college shall

the State Government to provide the engage part time teachers to meet out the
teacher and staffs against the postrequirement of 1556 students within a
sanctioned prior to the year 2000, the month to impart education for the session
operative portion of the judgment is 2012-2013. However, henceforth the
reproduce hereinbelow: number of students in B. Com. and other
"57. In view of the above, the writ courses shall be confined to the extent of
petition deserves to be allowed. We allow sanctioned strength. The State
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Government shall also ensure that in eachseems to be not justified in rejecting the
and every college of U.P., students arepayment of the salary. The impugned
admitted only in terms of sanctioned order at the face of record, seems to be
strength and not beyond that. The collegespassed incorrectly interpreting the
admitting students beyond sanctioned Government Order dated 21.08.2000.
strength from the session 2013-2014 beMoreover, since the controversy has been
de-affiliated by the Universities and the settled by this Court (supra) the impugned
Government and  recognition  be order seems to not sustainable. In view of
withdrawn. the above, the impugned order suffers
from substantial illegality and is not
(IV). The Government of U.P. shall sustainable. The writ petition deserves to
issue a Government order or circular be allowed.
communicating to all the universities and
affiliated colleges as well as related 9. Accordingly, the writ petition is
Government Departments in terms of allowed. A writ in the nature of certiorari
observations made in the body of theis issued quashing the impugned order
present judgment (para 53 and others) fordated 25.03.2011 passed by the Director
maintenance of standard of education of Higher Education, opposite party no. 2
keeping in view the teacher-student ratio with consequential benefits. A writ in the
expeditiously say, within two months." nature of mandamus is issued
commanding the respondents to
7. Sri Indu Prakash Singh, learned reconsider petitioners' claim with regard
counsel for the petitioners has placedto payment of the regular salary in the
reliance in the case oA. Manoharan light of observations made herein above
and others Vs. Union of India and and pass a speaking and reasoned order
others (2008) 3 SCC 64Whereby in the expeditiously say, within a period of three
identical situation, the Hon'ble Supreme months from the date of production of
Court held that an order issued dealing certified copy of this order and
with the matter having prospective effect, communicate decision.
cannot be applied retrospectively. The

relevant portion of the judgment 10. With the aforesaid direction, the
reproduce herein below: writ petition allowed.
"Furthermore, the Regulations have ORIGINAL JURISDICTION

CIVIL SIDE

been amended only with effect from
DATED: LUCKNOW 22.03.2013

1.08.2004. It would have a prospective
effect. It cannot be applied

: ; BEFORE
retrospectively. Any vacancy which has ryg HON'BLE SURENDRA VIKRAM SINGH
arisen prior to coming into force of the RATHORE, J.

said amended Regulations must be filled
up in terms of the law as was existing  Writ Petition No.1059 (M/S) Of 2013
prior thereto."
Harihar Prasad Pathak and another
8. In view of the settled proposition ~.Petitioner

: : : Versus
of law the Director of Higher Education State Of U.P. and another ...OppositeParties



1 All

Constitution of India, Art.-226. Petition for
quashing the trail at stage of recording
statement under section 313 Cr.P.C-
rejected-challenged on ground record not
properly reconstructed- carbon copy of the
statements of witness accepted on record-
never objected by the counsel for
accused/petitioner-such application
merely to delay the trail-nothing whisper
either in application or in writ petition-
recording incorrect statement or any part
of document is false-what prejudice shall
caused in absence of the these document-
petition dismissed-direction for
expeditious trail given.

Held: Para-9

The facts of the above case are, to a great
extent identical with the facts of the
present case. In that case, this Court has
considered the submissions and have
proceeded to dispose of the appeal on the
basis of the reconstructed record. In the
facts of this case also carbon copies of the
statements of witnesses recorded during
trial were given to the accused and
therefore the accused-persons could have
filed the same before the court showing
that the evidence of witnesses in the
reconstructed record is not correct but the
same has not been done. It is nowhere the
case of the accused persons that any part
of statement of witnesses is incorrect.
Such objection ought to have been raised
at the time of reconstruction of the record.
But at that time with the consent of
counsels of both the parties the record was
reconstructed. Therefore,, raising such
objection at a later stage, indicates the
intention of the accused persons that they
intend to delay the trial.

Case Law discussed:

[2004 (50) ACC 691]; (IXXX) 1992 ACC 223;

2007 (2) ACR 2244; 2005(2) ACR 1880

(MANU/UP/2496/2004); (2001) 9 SCC 149
(Delivered by Hon'ble Surendra Vikram

Singh Rathore, J.)

1. Under challenge in this petition is ;
the order dated 21.01.2013 passed by thdt IS
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learned Additional District Judge, Court
No.3, Faizabad, in S.T. N0.1082 of 1996
(State Vs. Harihar Pathak & Others)
whereby the Application No.87-A of the
petitioners was rejected.

2. Brief facts giving rise to present
controversy, as transpires from the perusal
of the impugned order and the copy of the
application annexed with this petition, are
that the petitioners were facing trial for
the offence under Sections 302/34,
307/34, 504 and 506 |.P.C., Police Station
Kumarganj, District Faizabad, arising out
of Case Crime N0.258 of 1996. The case
was committed to the court of Sessions.
During course of trial after recording the
evidence of several witnesses, the record
of the case was lost. Hence, the
reconstruction of the file was ordered and
learned Additional District Judge, Court
No.9, under the directions of the District
Judge, got the file reconstructed and the
reconstruction of the file was approved by
the learned District Judge and thereafter
the file was sent to the court concerned
for trial at the stage of recording of the
statement under Section 313 Cr.P.C. In
that court an application was moved on
behalf of the accused-persons on the
ground that the file was not reconstructed
properly. The reconstructed documents
and evidence of witnesses is against the
provisions of Sections 275, 276 & 278
Cr.P.C. and Sections 65, 67 of Evidence
Act. The trial court after considering the
entire matter rejected the application,
hence the instant petition.

3. Submission of the learned counsel
for the petitioners is that there is no
provisions for reconstruction of the record
and no rules have been framed therefore.
further submitted that
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unauthenticated statements of witnesseshe Code, rehear the appeals and dispose of
were taken on record and were wrongly the same, on their own merits and in
reconstructed. As such the file cannot beaccordance with law. If it find that
treated to be reconstructed. It was furtherreconstruction is not practicable but by
mentioned in the application that all the ordering retrial interest of justice could be
witnesses of facts are still alive, therefore, later served-adopt that course and direct
the intention of the applicants was to get retrial-and from that stage shall take its
their evidence recorded a fresh. normal course. If only reconstruction is not
possible to facilitate the High Court to hear
4. Learned A.G.A. has opposed the and dispose of the appeals and the further
prayer and has stated that there is nocourse of retrial and fresh adjudication by
illegality in the impugned order and the the Sessions Court is also rendered possible
file was reconstructed with the consent of due to loss of vitally important basic
the learned counsels for both the parties.records-in that case and situation only, the
The documents were admitted by the direction given in the impugned judgment
counsels to be correct and accordingly theshall operate to the matter shall stand
reconstruction of the record was closed."
approved. Therefore, there is no illegality
in the impugned order. It is further 6. The Hon'ble Apex Court has also
submitted that the violation of sections of issued directions to this Court that all
Cr.P.C. and Evidence Act which the efforts should be made for the
petitioners are alleging do not come into reconstruction of the record. Therefore,
play in the present matter. there is no need for any separate rules for
reconstruction of the record. Before
5. Admittedly, in the Cr.P.C. there is proceeding further it is necessary to quote
no provision for reconstruction of the the section which the learned counsel for
record nor any rules have been framedthe petitioners has mentioned in his
therefor. But the reconstruction of the application:-
record is done on the administrative side.
Hon'ble the Apex Court in the case of "275, Record in warrant-cases:- (1)
State of U.P. Versus Abhai Raj Singh In all warrant-cases tried before a
and Another reported in [2004 (50) ACC Magistrate, the evidence of each witnhess
691] in para 11 has directed as under:-  shall, as his examination proceeds, be
taken down in writing either by the
"The High Court shall direct Magistrate himself or by his dictation in
reconstruction of the record within a open Court or, where he is unable to do so
period of six months from the date of owing to a physical or other incapacity,
receipt of our judgment from all available under his direction and superintendence,
or possible sources with the assistance ofby an officer of the Court appointed by
the prosecuting agency as well as the him in this behalf:
defending parties and their respective Provided that evidence of a witness
counsel. If it is possible to have the records under this sub-section may also be
reconstructed to enable the High Court recorded by audio-video electronic means
itself to hear and dispose of the appeals inin the presence of the advocate of the
the manner, engaged under Section 386 ofperson accused of the offence.
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the presence of the accused, if in
(2) Where the Magistrate causes the attendance, or of his pleader, if he appears
evidence to be taken down, he shall by pleader, and shall, if necessary, be
record a certificate that the evidence could corrected.
not be taken down by himself for the
reasons referred to in sub-section (1). (2) If the witness denies the
correctness of any part of the evidence
(3) Such evidence shall ordinarily be when the same is read over to him, the
taken down in the form of a narrative, but Magistrate or presiding judge may,
the Magistrate may, in his discretion take instead of correcting the evidence, make a
down, or cause to be taken down, any partmemorandum thereon of the objection
of such evidence in the form of question made to it by the witness and shall add
and answer. such remarks as he thinks necessary.

(4) The evidence so taken down (3) If the record of the evidence is in
shall be signed by the Magistrate and a language different from that in which it
shall form part of the record. has been given and the witness does not

understand that language, the record shall

276, Record in trial before Court of be interpreted to him in the language in
Session :-(1) In all trials before a Court which it was given, or in a language
of Session, the evidence of each witnesswhich he understands.
shall, as his examination proceeds, be

taken down in writing either by the 63. Secondary Evidence:
presiding judge himself or by his dictation
in open Court or, under his direction and Secondary evidence. Secondary

superintendence, by an officer of the evidence means and includes--
Court appointed by him in this behalf.
(1) certified copies given under the

(2) Such evidence shall ordinarily be provisions hereinafter contained; 1
taken down in the form of a narrative, but
the presiding judge may, in his discretion (2) copies made from the original by
take down or cause to be taken down, anymechanical processes which in themselves
part of such evidence in the form of insure the accuracy of the copy, and
guestion and answer. copies compared with such copies;

(3) The evidence so taken down (3) copies made from or compared
shall be signed by the presiding Judge andwith the original;
shall form part of the record.
(4) counterparts of documents as
278, Procedure in regard to such against the parties who did not execute
evidence when completed:- them;

(1) As the evidence of each witness (5) oral accounts of the contents of a
taken under Section 275 or section 276 isdocument given by some person who has
completed, it shall be read over to him in himself seen it. lllustrations
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when, after the notice mentioned in
(&) A photograph of an original is section 66, such person does not produce
secondary evidence of its contents, thoughit; (b) when the existence, condition or
the two have not been compared, if it is contents of the original have been proved
proved that the thing photographed was to be admitted in writing by the person
the original. against whom it is proved or by his
representative in interest; (c) when the
(b) A copy compared with a copy of a original has been destroyed or lost, or
letter made by a copying machine is when the party offering evidence of its
secondary evidence of the contents of thecontents cannot, for any other reason not
letter, if it is shown that the copy made by arising from his own default or neglect,
the copying machine was made from theproduce it in reasonable time; (d) when

original. the original is of such a nature as not to
be easily movable; (e) when the original
1. See s. 76, infra. is a public document within the meaning

of section 74; (f) when the original is a
(c) A copy transcribed from a copy, document of which a certified copy is
but afterwards compared with the permitted by this Act, or by any other law
original, is secondary evidence; but the in force in 1] India] to be given in
copy not so compared is not secondaryevidence; 2[1. Subs. by Act 3 of 1951, s. 3
evidence of the original, although copy and Sch., for" the States". 2. Cf. the
from which it was transcribed was Bankers' Books Evidence Act, 1891 (18 of
compared with the original. (d) Neither 1891 ), s.4. (g) when the originals consist
an oral account of a copy compared with of numerous accounts or other documents
the original, nor an oral account of a which cannot conveniently be examined in
photograph or machine- copy of the Court and the fact to be proved is the
original, is secondary evidence of the general result of the whole collection. In
original. cases (a), (c) and (d), any secondary
evidence of the contents of the document
Section 65 The Indian Evidence is admissible. In case (b), the written
Act, 1872 admission is admissible. In case (e) or (f),
a certified copy of the document, but no
65. Cases in which secondary other kind of secondary evidence, is
evidence relating to documents may beadmissible. In case (g), evidence may be
given. Secondary evidence may be givengiven as to the general result of the
of the existence, condition or contents of adocuments by any person who has

document in the following cases:-- examined them, and who is skilled in the
examination of such documents.
(&) when the original is shown or 67-Proof of signature and

appears to be in the possession or power-handwriting of person alleged to have
- of the person against whom the signed or written document produced-
document is sought to be proved, or of

any person out of reach of, or not subject If a document is alleged to be signed
to, the process of the Court, or of any or to have been written wholly or in part
person legally bound to produce it, and by any person, the signature or the
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handwriting of so much of the document event the reconstruction of record is not
as is alleged to be in that person's possible retrial should not be ordered after
handwriting must be proved to be in his a gap of about 11 years. Therefore, there
handwriting. is no question of directing retrial or re-
recording the evidence of the witnesses

7. Sections 275, 276 & 278 applies again, in the background that the record
when the evidence is recorded. Sectionshas already been reconstructed. These
275, 276 & 278 has no role to play in the arguments are being raised simply to
present controversy because it is not thefurther delay the trial. This Court in the
case of the petitioners that due procedurecase of Satyendra Kumar Singh &
was not adopted while the evidence wasOthers Versus State of U.Preported in
recorded initially. But the challenge is to 2007 (2) ACR 2244 has held that if the
the effect that the record has not beenreconstruction of the record is not
properly reconstructed. Sections 63, 65 & possible accused cannot be convicted. It
67 of the Evidence Act have also no role impliedly means that all efforts should be
to play because it is not a case of made for reconstruction of the record and
recording secondary evidence but theonly when it is impossible to reconstruct
guestion relates to the reconstruction ofthe record only then acquittal can be
the record. ordered. In the case dibdul Waheed

and Others Versus State of U.P.

8. It transpires from the record and reported in 2005 (2) ACR 1880
the application move by the accused (MANU/UP/2496/2004). The appeal was
persons that the record was reconstructecheard after reconstruction of the record
with the help of the counsels for both the and the accused persons were convicted
parties and at the time of the by this Court. In that case an objection
reconstruction both the parties had was raised to the effect that reconstruction
testified the record to be true on the basisis inadmissible in evidence for the reason
of which learned Additional Sessions that there is no explanation as to from
Judge, who was entrusted with the work what source the reconstruction has been
of reconstruction, has reconstructed the made. It was further submitted that there
record and submitted it to the learnedis no certainty or even positive
Sessions Judge for its approval. After information about the authenticity or
approval of the learned Sessions Judge theenuineness of the reconstructed record.
file stood reconstructed. It has nowhere Reconstructed record is also not complete
been mentioned in the entire application and the site plan and some other
that which part of the statement of the documents are still missing. This Court
witnesses, so reconstructed, is false orfollowing the verdict of the Hon'ble Apex
incorrect. Impliedly, a request has been Court in the case ofbhai Raj Singh
made for retrial of the case. The (Supra), while dealing with this
occurrence of this case relates to the yearaforementioned objections has held as
1996 meaning thereby more than 17 yearsunder:-
have elapsed after the aforesaid incident.

In the case oAziz Khan Versus State of "17. It is not possible to reach any
U.P,, reported in (IXXX) 1992 ACC 223, such conclusion on consideration of the
it has been held by this court that in the report of the then District and Sessions
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Judge, namely Sri K.D. Rai, dated therefore the accused-persons could have
10.09.1999, whereby he transmitted thefiled the same before the court showing
reconstructed record and from the that the evidence of witnesses in the
subsequent report of the succeedingreconstructed record is not correct but the
District and Sessions Judge. Rather it is same has not been done. It is nowhere the
manifest that the record has been case of the accused persons that any part
reconstructed by collecting material from of statement of witnesses is incorrect.
the sources where it could be available. Such objection ought to have been raised
As we said above, Mushtag Khan son ofat the time of reconstruction of the record.
the complainant Razzak Khan submitted But at that time with the consent of
the copies of the statements of withessexounsels of both the parties the record
and certain other papers with his was reconstructed. Therefore,, raising
application dated 19.05.1999 for the such objection at a later stage, indicates
reconstruction of the record. We also note the intention of the accused persons that
that the Ilearned counsel for the they intend to delay the trial.
Appellants has not been able to point out
any mistake or inaccuracy in the Hon'ble the Apex Court in the case
reconstructed record. Nor has any of Kunwar Bahadur Singh Versus Shiv
inaccuracy been pointed out in the facts Baran Singh and Others reported in
recorded by the trial court in its judgment (2001) 9 SCC 149 has held as under:-
dated 31.03.1981, which is impugned in
this appeal. Indeed, the accused could "24. A distinction must be made
have produced their own copies of the between a case where the trial court
statements of witnesses supplied to thenreports that the reconstruction of file is
by the trial court and other documents impossible or the reconstructed file is
during committal proceedings. By doing scanty and incomplete lacking in material
so, they could show inaccuracy (ies), if documents of which no extracts are to be
any, in the statements of the withesses andound in the judgment of the trial court
other documents sent by the District and and a case where the trial court after due
Sessions Judge in the form of verification reconstructs the file. In the
reconstructed record. They did not do former case, declining to go into the
anything of the kind and simply want to merits may be justifiable but in the latter
take advantage of unsubstantiated case, it is impermissible. There can be no
contention that the reconstructed record doubt that jurisprudentially, an accused is
is inadmissible." presumed to be innocent till he is found to
be guilty by a competent court. In giving
9. The facts of the above case are, toits verdict the court will give benefit of
a great extent identical with the facts of doubt arising on consideration of
the present case. In that case, this Courkevidence brought on record by the
has considered the submissions and haverosecution or an account of absence of
proceeded to dispose of the appeal on thematerial evidence which ought to have
basis of the reconstructed record. In thebeen adduced but is not brought on
facts of this case also carbon copies of therecord, to the accused person and acquit
statements of witnesses recorded duringhim of the offence charged against. But a
trial were given to the accused and doubt arising on the basis of surmises and
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conjectures should never be allowed to ORIGINAL JURISDICTION
influence the verdict of the court as in CIVIL SIDE
such cases giving benefit of doubt to the DATED: LUCKNOW 04.03.2013

accused will be counterproductive and

. ) BEFORE
.des'tructlv'e of the_ system of dellvery Of  THE HON'BLE DEVI PRASAD SINGH, J.
justice in criminal cases having THE HON'BLE ZAKI ULLAH KHAN, J.
repercussions on the existence of every
civilised and peaceful society. The courts Service Bench No. 1855 of 2000
will have to be cautious and prudent to
secure the ends of justice.” Union of India ...Petitioner
Versus
11. In the facts of this case in the R-A-Pandey -.Respondents

application it was also mentioned that in
the reconstructed file, challan lash, photo
lash, letter to CMO, letter to RI are not
available.

Counsel for the Petitioner:
Sri Qamar Hasan Rizvi
Sri I.H. Farooqui

. . Counsel for the Respondents:
12. These are the documents which Sri R.U. Pandey, Sri Ashok Kumar Pandey

form p.art of 'the inquest report aqd are g Ram Lagan Mishra

sent with the inquest report. In a criminal

trial these documents does not assumeconstitution of India, Art.-226- Service-
much importance and are formal in withdrawl of voluntary retirement-
nature. It is the substantial evidence of the petitioner  applied  for  voluntary
witnesses on which the decision has to beretirement  on 14.05.1993-made

" effective on 31.08.1993-on request
taken. The petitioners have also not 26.08.1993 moved  withdrawl  for

pointgd out any 9r9ur_‘d or ar]y reason retirement-held-upto 31.08.1993
showing the'_r prejudice  which they relation of master and servant
apprehends in the absence of thesecontinuing -can apply for withdrawl-but
documents, therefore, all these groundsno salary payable during period of non
appears to have been raised simply todischarge of duty-but for other purpose
further delay the disposal of a very old Such period be counted in service.
sessions trial. Held: Para-6

13. In view of the discussion made In the present case, admittedly, the
above, | do not find any illegality in the claimant-respondent had moved an
impugned order necessitating  the application for voluntary retirement
interference of this Court, hence, the W-ef- 31.8.1993, hence, it was

tition beina d id of it d t incumbent upon the petitioner to
petiion being devold of merit, deServes 10 gngider the claimant's application dated

be dismissed and is hereby dismissed. 27.8.1993 keeping in view the fact that
by that date master and servant
14. Trial court is directed to relationship persists. Application for
conclude the trial expeditiously as the :‘I’"thdr:‘_‘t"_’a' 5h°_:_'|"d ']a;e bee"ta"°;"eddby
; e petitioner. The judgement and order
same is very old. passed by the learned tribunal seems to
""""" be based on well appreciation of law on

the issue involved.
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Case Law discussed: withdrawn. The tribunal had relied upon
1987 (Supp) SCC 228; (1996) 8 SCC 283; Apex court judgements reported in 1987
_ . _ (Supp) SCC 228, Balram Gupta Vs.
(Delivered by Hon'ble Devi Prasad Singh, ynion of India and another followed by
J) one another judgement reported in (1996)

_ 8 SCC 283, Balbir Singh Negi Vs. Union
1. Heard learned Standing counsel of |ndia and others.

appeared on behalf of the petitioner and
Shri Ram Lagan Mishra learned counsel 4. In the case of Balram Gupta

for the respondents. (supra) their Lordship of Hon'ble
Supreme Court held that an application

2. Instant writ petiton has been may pe withdrawn before the intended
preferred under Article 226 of the gate of voluntary retirement.

constitution of India against the impugned

order dated 28.8.2000 (Annexure -1 to the 5. In the case of Balbir Singh Negi

writ petition) passed in O.A. No. 879 of (gypra) Hon'ble Supreme Court reiterated
1993 by Central Administrative Tribunal, 4t till master and servant relationship is
Lucknow whereby application moved by eoffective  an application may be

the claimant respondent has been allowedyithgrawn. The relevant portion from the

with regard to voluntary retirement. judgement of Balbir Singh Negi (supra) is

_ reproduced as under:-
3. The brief facts of the present

controversy relates to the circumstances "The learned counsel for the

when petitioner has moved an application petitioner sought to rely upon the
on 14.5.1993 seeking voluntary retir?me”tjudgement of this court in Balram Gupta
wef. 31.81993. However, claimant s ynjon of India in which this Court
respondent withdrawn the application With haq held that a government servant after
regard to voluntary retirement on 27.8.1993. making the application but before it
According to the petitioner's counsel, it Was pecomes effective and the relation ship of

accepted on 26.8.1993. Claimant- master and servant ceases to operate, is
respondents had approached the Tribunaknitied to withdraw the resignation.”
with the prayer that since, application was

moved for withdrawal of voluntary 6. In the present case, admittedly,
retirement before 31.8.1993 and even afterype claimant-respondent had moved an
acceptance master and servant relationshiphppncation for voluntary retirement w.e.f.
continues up to 31.8.1993, there was N031.8.1993, hence, it was incumbent upon
option before the petitioner except to acceptipe petitioner to consider the claimant's
the_ withdrawal application moved by the application dated 27.8.1993 keeping in
claimant-respondent on 27.8.1993. It was yje\ the fact that by that date master and
pleaded before the Tribunal that since, theseryant relationship persists. Application
claimant was in service up to 31.8.1993, for withdrawal should have been allowed
the withdrawal application moved by the by the petitioner. The judgement and
respondent before 31.8.1993 should haveg qer passed by the learned tribunal seems

been accepted and application for o pe hased on well appreciation of law on
voluntary retirement should be treated aspe issue involved.
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7. However, so far as, question of U.P. Financial Rules (financial Hand Book
salary is concerned, since, the claimant-Vol. II Part 2 to 4- Full salary during
respondent had not discharged duty, hesuspension period-after reinstatement-

. petitioner a police constable placed
seems to be not entitled for payment of | o0 suspension on  21.12.2000-

arrears of salary for the period when reinstated on 17.11.2001-till death no
respondent had not discharged duties. disciplinary proceeding initiated-entitled
for full salary during suspension period-

8. Shri Ram Lagan Mishra learned order impugned giving only subsistence
counsel for the respondent submits that2llowance-quashed.
claimant was restored in service in : . ;
pursuance the judgement of tribunal and (Delivered by Hon'ble Anil Kumar, J)
continued in service up to till the age of
superannuation i.e. on 30.11.2007. 1. Heard Sri B.R. Singh, learned
counsel for petitioner, learned State
9. The impugned order dated counsel and perused the record.
28.8.2000 is liable to be modified and is
modified to the extent that the claimant- 2. Facts of the present case are that
respondent is not entitled for arrears of initially one Sri Brij Nath Ram working
salary for the period when he was not in on the post of Head Constable while he
job but for all other purposes, the claimant was posted at Police Station Kamlapur,
respondent shall deem to be in service andDistrict Sitapur, an FIR has been lodged
post retiral dues shall be assessed inin respect to the incidence under Section
accordance to rules. Tribunal's order 323/224 IPC and Section 29 of the Police
stands modified accordingly. Act on the ground that one Sri Tahsildar
Singh, accused in a Gangster Act has run
10..Writ  petition  disposed of away from the police custody.
accordingly.

......... 3. Subsequently, in the said

ORIGINAL JURISDICTION incidence, the petitioner was placed under
CIVIL SIDE suspension by order dated 21.12.2000,
DATED: LUCKNOW 13.03.2013 revoked by order dated 12.11.2001 passed

by Superintendent of Police, Sitapur. In

the said matter, he filed a Writ Petition

No. 1347 (SS) of 2006 ( Brij Nath Ram

Service Single No. 1941 of 2000 Vs. State of U.P. and others), disposed of
by means of the order dated 17.04.2006,
relevant portion quoted as under:-

BEFORE
THE HON'BLE ANIL KUMAR,J.

Smt. Asha Devi ...Petitioner
Versus "Heard Sri Sajiv Pandey, holding
State of U.P. -.Respondent  pyrief of Sri S.P. Tripathi, learned counsel
for the petitioner and the learned

Counsel for the Petitioner: Standing Counsel.

Sri B.R. Singh

The grievance of the petitioner is that

Counsel for the Respondents: vide order dated 21.12.2000 he was

CS.C
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placed under suspension under Rulethis order. In case the petitioner is found

17(1)(a) of U.P. Subordinate Police entitled to get any amount, the respondents
Services (Punishment and Appeal) Rules,shall take steps for payment of such amount
1991 and for administrative purposes was within two months thereatfter."

attached at the police line. Subsequently

on 17.11.2001 he was reinstate and vide 4. In pursuance to the same, the
order 7.5.2002 he was transferred from impugned order dated 28.05.2008 has
Sitapur to Ambedkar Nagar. In pursuant been passed by Superintendent of Police,
thereto he joined at Ambedkar Nagar. In operative portion quoted as under:-

the order of reinstatement it is mentioned

that the order of revocation of suspension "OIeRIOT H ALY IR Folara Py

shall not prejudice the enquiry likely to be . .
initiated against the petitioner. It is stated STTEIIe ST UrT IR AT e §

that no charge sheet has been issued togaefdd usfigpa I ifdder  3mfr
the petitioner and no disciplinary enquiry frarmeha & | 0 RN & e

has been conducted till date. It is further

submitted that ins spite of several 3R&fl g ITH Hr AN fAeEA

representations made before respondent R R
NO. 3, copies whereof have been filed as WIRR000 F 8.92.3008

Annexure Nos. 6 and 7 to the writ petition d& & 3afy & fer v Shaa fAaTe
neither full salary of the period of I > ARG P GO Aae, W

suspension has been paid, nor any other

benefits i.e. Promotional pay scale have 3¢ @€ erft | Aewa 3afa &
been allowed to him. U eI, UeleAt U 37eehier 31T

The learned Standing counsel # T STEal |”
submits that responden5t NO. 3 shall look
into the grievance of the petitioner and 5. Aggrieved by the said order, Sri
representation of the petitioner, if any, Brij Nath Ram has filed the present writ
pending before him, shall be considered petition before this Court. During the
and decided in accordance with law pendency of the present case, he died and
expeditiously. substituted by hi legal representative/Smt.

Asha Devi as petitioner No. 1/1.

Looking to the facts and circumstances,
the writ petition is finally disposed of with a
direction to respondent No. 3 to consider and 6. Learned counsel for petitioner
decide the petitioner's representations datedwhile assailing the impugned order
25.11.2005 (Annexure-6 to the writ petition) submits that in which FIR was lodged
and dated 25.1.2006 (Annexure-7 to the writ which is the basis of placing the petitioner
petition) by a speaking order within a period under suspension neither in the said FIR
of six weeks form the date of production of anor in the chargesheet submitted,
certified copy of this order alongwith copies thereafter petitioner's name find place.
of the aforesaid representations. The
petitioner is at liberty to file a further detail 7. Learned counsel for petitioner
representation alongwith certified copy of further submits that till the petitioner was
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alive, no disciplinary proceedings has all purposes and his family shall be paid
been initiated against him in the incidence the full pay and allowances for that
in question in which he has been placedperiod to which he would have been
under suspension, so keeping in view theentitted had he not been suspended,
said fact, the action on the part of subject to adjustment in respect of
opposite parties thereby not giving the subsistence allowance already paid.”
salary excluding subsistence allowance to
the petitioner for the period 21.12.2000 to 12. The impugned order 28.05.2008
12.11.2001 and the impugned order dated(Annexure No. 1) passed by O.P. No. 3
28.05.2008 is an exercise which is that the petitioner (deceased/Sri Brij Nath
arbitrary in nature, liable to be set aside. Ram) is not entitled for salary excluding
substantial allowance for the period
8. | have heard learned counsel for 21.12.2000 to 12.11.2001 is contrary,
parties and perused the record. liable to be set aside.

9. As per admitted facts of the case 13. For the foregoing reasons, the
are that the petitioner was placed underimpugned order dated 28.05.2008
suspension by an order dated 21.12.2000(Annexure No. 1) passed by O.P. No.
revoked by an order dated 12.11.2001.3/Superintendent of Police, Sitapur is set
Further, in the instant case in which he aside to the extent that deceased/Sri Brij
was placed under suspension an FIR wasNath Ram is not entitled for salary
also lodged, on 19.12.2000 (Annexure excluding substantial allowance for the
No. 2 in which a charge sheet (Annexure period 21.12.2000 to 12.11.2001, the said
No. 5) has been filed in which name of amount shall be paid to Smt. Asha Devi
the petitioner does not find place. (petitioner No. 1/1)

10. Further, till the death of the 14. With the above observations, the
petitioner, no disciplinary proceeding has writ petition is allowed.
been initiated in the matter in which he e
has been placed under suspension. ORIGINAL JURISDICTION
CIVIL SIDE

11. In view of the said facts as well DATED: LUCKNOW 22.03.2013

as the provisions as provided under Sub-

BEFORE
Rule 2 of Rule 54-B of the U.P.

THE HON'BLE DEVENDRA KUMAR

Fundamental Rules (Financial Hand Book UPADHYAYA, J.
Volume Il (parts 2 to 4), which is quoted Misc. Single No.2099 of 2013
as under:-
Smt. Karmaita ...Petitioner
"Notwithstanding anything contained Versus

in Rule 53, where a Government ServantThe Tehsildar and another...Respondents
under suspension dies before the o .
disciplinary or court proceeding instituted gqt;‘nrs]el_ f_og_thhe Petitioner:

against him are concluded, the period fl Ashwini 2jha

between the date of suspension and theCounseI for the Respondents:

date of death shall be treated as duty for CS.C.
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BEFORE
Constitution of India, Art.-226- Mutation THE HON'BLE DEVI PRASAD SINGH, J.
proceeding pending before Tehsildar THE HON'BLE ZAKI ULLAH KHAN, J.
since 2006-direction to decide within 3
month-issued. Writ Petition No. 2199 (S/S) Of 1997
(Delivered by Hon'ble Devendra Kumar Raj Kishore ...Petitioner
Upadhyaya, J) Versus

State of U.P. and others ...Respondents

1. Notice on behalf of opposite party

no.1 has been accepted by the office o]cCiviI Services __Regulations-Regulation

. - 351-A- Disciplinary proceeding-when
learned Chief Standing Counsel. treated as pending?-petitioner retired

from post of Junior engineer on

2. Considering the proposed order, 31.01.1986-show cause notice issued on

requirement of issuance of notice to 06.07.1986-without seeking permission

opposite party no.2 is hereby dispensedfrom His Excellency, the Governor-

with. proceeding deemed pending only after

service of chargesheet and not by show

) o cause notice-for illegal harassment of

3. Heard Sri Ashwani Ojha, learned petitioner Rs. 25000/ awarded as cost-
counsel for the petitioner, who confines recovery order quashed.

his prayer only for issuing a direction to
the Tehsildar, District Amethi to decide Held: Para-8

. ) The Hon'ble Apex Court has clearly laid
the Mutation Case No0.198 of 2006; Smt. down service law relating to the

Karmaita vs. Shiv Bahadur, under section gepartmental enquiries and services. It
34 of U.P. Land Revenue Act in respect is very clear from the ratio of the Hon'ble
of Gata No0.311 having an area of 0.468 Apex Court in above mentioned citations

hectare, situate in village-Semra, Parganathat the enquiry should have commenced

and Tehsil-Amethi expeditiously. during service by issue charge-sr_leet and
not mere by show cause notice. The

departmental enquiry proceedings are

4. The prayer made by learned pot initiated merely by issuance of show
counsel for the petitioner being innocuous cause notice, it is initiated only when
in nature is, hereby granted. charge-sheet has been issued (Union of
India Vs. K.V. Jankiraman). The Apex
. . Court itself ruled in 'Coal India Ltd. Vs.
5',, Accordlngly, Fhe TehSIIdar,. Saroj Kumar Mishra' that the date of
Amethi is directed to decide the aforesaid application of mind on the allegations
Mutation Case expeditiously, say within a leveled against an officer by the
period of three months from the date a competent authority as a result whereof
certified copy of this order is produced the charge-sheet is issued would be the
before him. date on which the disciplinary
proceedings is said to have been

. . . . initiated and not prior thereto, therefore,
6. With the aforesaid direction, the jt is crystal clear that in the instant

writ petition is disposed of finally. petition the facts are attracted to the
--------- ratio given by the Hon'ble Apex Court in

ORIGINAL JURISDICTION case Jankiraman (Supra), therefore,

CIVIL SIDE there remains no doubt that the

DATED: LUCKNOW 20.03.2013 respondents have violated the legal
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norms and unnecessarily harassed the
petitioner. Therefore, since last more
than twenty five years he is being
harassed and tortured by the act of
respondents, therefore special cost is
being imposed on the respondents as of
Rs. 25,000/- (Twenty Five Thousand) to
meet the ends of justice.

Case Law discussed:
2011 (29) LCD 1348; (2007) 6 SCC 694

(Delivered by Hob'ble Zaki Ullah Khan, J)

1. This writ petition under Article
226 of the Constitution of India has been
filed by the petitioner inter alia praying
that the Court may issue a direction for
guashing the impugned order dated
28.10.1996 (Annexure No. 18) passed by
State Public Services Tribunal and
simultaneously he has also prayed that th

order dated 19.03.1988 passed by the

opposite party no. 3, Superintending
Engineer, Tubewell Circle, Lucknow

(Annexure No. 11) for the recovery of Rs.
2,67,667.84 paise from the petitioner be

guashed. The petitioner has also prayed

that a writ, order or direction in the nature
of mandamus commanding the responden
nos. 1 to 5 to pay full pensionary benefits
as admissible under Rules be issued..

2. The brief facts in the petition are
that the petitioner was posted on the post
of Junior Engineer in the year 1960 and
superannuated from service on
31.01.1986. The dispute is regarding the

post retiral dues; a show cause notice was

given to the petitioner on 06.07.1997 and
he was explain as to why the amount be
not recovered from him because shortage
of material. It is contended that the
provisions of Rule 351-A of Civil

Services Regulation have not been
followed. The petitioner repeatedly

submitted that he could not peruse the
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documents by which the recovery is being
directed as he retired from service on the
prior date. The order of the recovery dated
19.03.1988, therefore is per se illegal. The
basis of the petitioner's contention is that
there is specific provision under Rule

351-A of Civil Services Regulation that

no proceedings can be initiated after the
superannuation without seeking prior
permission of His Excellency The

Governor and that to regarding the
incident which happened four years
earlier the retirement. In the instant

matter, the recovery relates to period
which is beyond the four years. Therefore,
in any circumstances the recovery is
altogether baseless void and illegal. The
payment of pension [/ gratuity of

Government servant cannot be withheld
merely on account of any enquiry pending
against him. The Government has issued
execution direction in the matter of grant
of pension and gratuity to the retired

Government servant contained in G.O.
No. G-3-1555/X-909-79 dated 30.09.1982
which provide no departmental / judicial

proceedings or any enquiry or

Tribunal has been

instituted against the Government servant,
he shall be paid full pension gratuity

admissible under Rules. Till his

retirement no enquiry was instituted

against him. Despite making several
representations dated 02.09.1986 and
05.04.1988 his pension was not released.
The action of the opposite parties are
arbitrary without rules. The opposite party
no. 3 issued show cause notice only on
06.07.1987 requiring him to furnish his

explanation towards shortage of stock and T
& P detected against him. The petitioner
submitted that through reply that these items
has never been received by him. The
petitioner was not shown relevant papers
and the opposite party no. 3 did not go
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through his proper replies and passed ancontention to the contrary are false, the
arbitrary order for recovery of Rs. petitioner could not justify as to any item
2,67,667.84/- and withheld his post retiral regarding which show cause notice was
dues. The petitioner preferred a claim given to him. Hence, there was no need to
petition before the U.P. State Public permission under section 351-A of Civil
Services Tribunal but the Tribunal was of Services Regulation since the enquiry
the opinion that the petitioner retired on initiated as back as 1981.
31.01.1986 and show cause notice was
issued to him on 06.07.1986. It is submitted 4. The petitioner rebutted the
by the opposite parties that the shortage ofallegations made in the counter affidavit
stock and T & P came into the light in the and alleged that the shortage are
year 1981 and immediately thereafter the fabricated 50% of the shortage has been
show cause was given to explain the reconciled. The matter of reconciliation
shortages. The Tribunal was not satisfiedrest with the Executive Engineer
with the explanation given by the petitioner concerned. The contention is false and
that the enquiry was instituted after the misconceived that the deponent is
retirement and related the matter with effectresponsible for any shortage of the
from 1981. The Tribunal opined that the Government material as alleged no
matter was pending since 1981 and thereproceedings were initiated against him
was continuous probe going on since then.while deponent was in service. Only His
The Tribunal was of the opinion that if the Excellency Governor can direct that after
services of the employees are notretirement under the provisions of Rule
satisfactory his pension can be reduced but351-A of Civil Services Regulation. The
since ten years have passed the Tribunakecovery can be instituted as far as the
granted relief in part and directed that the petitioner is concerned. He was neither
pension should be paid to the petitioner butplaced under suspension nor any enquiry
dismissed the petition. Being aggrieved by was pending against him and he was
the aforesaid order the instant petition hasnever held guilty of any misconduct.
been filed.
5. We have heard learned counsel

3. The opposite parties submitted the for the petitioner as well as learned
counter affidavit and reiterated that the counsel for the respondents and learned
petitioner was asked to explain on Standing Counsel for the State.
23.07.1981 regarding lost of items and he 6. The petitioner was appointed on
could not furnish any defence and could 13.01.1951 as a Mechanic and was
not explain as to why there was shortage promoted to the post of Junior Engineer in
of articles. The allegation of the petitioner the month of November, 1966 and was
that no enquiry is pending is baseless. Heretired from service on 31.01.1986. The
was probed regarding lost of items since show cause notice was issued on
1981 much before his retirement. Since 06.07.1987 by the Superintending
the proceeding were pending, benefits Engineer after retirement. The petitioner
except reduced pension were withheld replied the notice that no enquiry was
due pending recovery of the value of the pending against him. No permission was
Government stock and T & P detected taken by the department in view of
against the petitioner. The petitioner provision under Rule 351-A of Civil
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Services Regulation. No charge sheet has

ever been issued to him. No disciplinary "351-A. The Provincial Government

enquiry proceeding against him till date reserve to themselves the right to order
under section 4(6) of Payment of Gratuity the recovery from the pension of an
Act, 1972, gratuity can be stopped only officer who entered service on or after 7th
when the disciplinary proceedings are August, 1940 of any amount on account of
completed and the petitioner's service arelosses found in judicial or departmental

terminated. Even the Tribunal has proceeding to have been caused to
directed to pay the pension but directed Government by the negligence or fraud of
that his gratuity be withheld till the such officer during his service. Provided

recovery proceedings are pending. that:

Learned counsel for the petitioner

vehemently argued that the petitioner is (1). Such departmental proceedings,
an old man of 86 years of age and retiredif not instituted while the officer was on

twenty years back and he has not beenduty.

paid his retiral dues despite no legal

matter is pending against him. Merely on () shall not be instituted save with

fictitious ground his retirement dues the sanction of the specified period and
cannot be withheld. The Division Bench the right of ordering the recovery from a

of this Court has hel®011 (29) LCD pension of the whole or part of any

1348, U.P. State  Warehousing pecuniary loss caused to Government, it
Corporation, Lucknow Vs. Bris Bhan the pensioner is found in departmental or
Singh and anotherthat the disciplinary judicial proceedings to have been guilty
proceedings not permissible unless of grave misconduct, or to have caused,
provided under the rules in another casepecuniary loss to government by
Division Bench of this Court in Writ misconduct or negligence, during his

Petition No. 328 (SB) of 2007 (Paras Nath service, including service rendered on re-
Sharma Vs. State Public Services employment after retirement;

Tribunal, Lucknow and others held that

no punishment / recovery after retirement Provided that:
can be made without prior sanction of
Hon'ble Governor and also the Division (a) such departmental proceedings, if

Bench of this Court held that in Writ not instituted while the officer was on
Petition No. 3754 (SB) of 1993 (Vivek duty either before retirement or during re-
Kumar Mittal Vs. State of U.P. and employment-

others), no punishment / recovery after

retirement can be made without prior (i) shall not be instituted save with
sanction of Hon'ble Governor. The Apex the sanction of the Governor,

Court has also held i(2007) 6 SCC 694

that the enquiry commenced after (i) shall be in respect of an event
issuance of charge sheet no punishmentwhich took place not more than four years
can be awarded on the basis of showbefore the institution of such proceedings,
cause notice and the Civil Services and

Regulation 351-A is reproduced as

below:-
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(i) shall be conducted by such "A.  Service Law-Departmental
authority and in such place or places as Enquiry-Continuation after retirement-
the Governor may direct and in Held, is permissible only in those cases
accordance with the procedure applicable where departmental enquiry has been
to proceedings on which an order of commenced during service, by issue of a
dismissal from service may made charge-sheet and not by issue of mere

show cause notice -UCO Bank Officer

(b) judicial proceedings, if not Employees Service Regulations, 1979
instituted while the officer was on duty Regn. 20(3)(iii)-Banks-Banking
either before the retirement or during re- Companies (Acquisition and Transfer of
employment, shall have been instituted in Undertakings) Act, 1970.
accordance with sub-clause (ii) (a) and

C. Service Law-Retirement /

(c) the Public Service Commission, Superannuation-Retiral benefits-Payment,
U.P., shall be consulted before final when departmental enquiry illegally
orders are passed. initiated against an employee after his

retirement-Enquiry held invalid and

7. We, have gone through the appellant Bank directed to release all
relevant case law and Civil Service retiral benefits  expeditiously-Fresh
Regulations, this is admitted fact that no proceedings against retired employee
punishment as ever been provided to thebarred keeping in view that he stood
petitioner. The petitioner was not facing retired long back in 1996-Civil Procedure
any enquiry just a notice was issued to Code, 1908 Or. 41 R. 33-Constitution of
him after the date of retirement and no India, Art. 142.
permission has ever been sought from His
Excellency The Governor, for initiating ---21. The aforementioned
the enquiry and it is interesting to note Regulation, however, could be invoked
that the matter relates to more than four only then the disciplinary proceedings had
years prior to retirement which is the clearly been initiated prior to the
period mentioned for initiating enquiry respondent's ceasing to be in service. The
i.e. enquiry can be initiated only four terminologies used therein are of seminal
years prior to the retirement of the importance. Only when a disciplinary
petitioner. The petitioner was retired in proceeding has been initiated against an
the year 1986 and the matter relates to theofficer of the back despite his attaining
year 1981. It is beyond the prescribed the age of superannuation, can the
period of four years and there are threedisciplinary proceeding be allowed on the
repeated pronounced judgment of thebasis of the legal fiction created
Division Bench of this Court that after thereunder i.e. continue "as if he was in
retirement no enquiry can be initiated service". Thus, only when a valid
without prior sanction of His Excellency departmental proceeding is initiated by
The Governor. The Hon'ble Apex Court reason of the legal fiction raised in terms
has also held in the similar matter. The of the said provisions, the delinquent
Apex Court is of the view that:- officer would be deemed to be in service

although he has reached his age of
superannuation. The departmental
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proceeding, it is trite law, is not initiated that in the instant petition the facts are
merely by issuance of a show causeattracted to the ratio given by the
notice. It is initiated only when a charge Hon'ble Apex Court in case
shee_t is issued _(Unlon of India Vs. K.V. jankiraman (Supra), therefore, there
Jankiraman). This aspect of the matter has,e aing no doubt that the respondents
also been considered by this Court have violated the legal norms and
recently in Coal India Ltd. Vs. Saroj . .
Kumar Mishra, wherein it was held that unnecessarl[y harassed the petitioner.
date of applicaton of mind on the Therefore, since last more than twenty
allegations leveled against an officer by five years he is being harassed and
the competent authority as a result tortured by the act of respondents,
whereof a charge sheet is issued would betherefore special cost is being imposed
the date on which the disciplinary on the respondents as of R%,000/-
proceedings are said to have been initiatedTwenty Five Thousand) to meet the ends
and not prior thereto. Pendency of a of justice.
preliminary enquiry, therefore, by itself
cannot be a ground for invoking Clause 9. We accordingly allow the petition
20 of the Regulations.” and quash the impugned 28.10.1996
(Annexure No. 18) passed by State Public
8. The Hon'ble Apex Court has Services Tribunal and also quash the
clearly laid down service law relating order dated 19.03.1988 passed by the
to the departmental enquiries and opposite party no. 3, Superintending
services. It is very clear from the ratio Engineer, Tubewell Circle, Lucknow
of the Hon'ble Apex Court in above (Annexure No. 11) for the recovery of Rs.
mentioned citations that the enquiry 2:67,667.84 paise and mandamus has
should have commenced during issued against _the respond_ent nos. 1to 5
service by issue charge-sheet and no{0 pay full pensionary benefits as prayed.

mere by show cause notlc_e. The 10. Accordingly, the writ petition is
departmental enquiry proceedings A'€4llowed with cost. Rs. 25,000/~ Half of

not initiated merely by issuance of e cost be paid to the petitioner and rest
ShOW cause not|Ce, it Is |n|t|ated Only will be credited in the account of

when charge-sheet has been issued/ediation and Conciliation Centre of this
(Union of India Vs. K.V. Jankiraman). Court. The cost be paid within a period of
The Apex Court itself ruled in 'Coal three months from the date of order and in
India Ltd. Vs. Saroj Kumar Mishra' default of payment of cost, the District
that the date of application of mind on Magistrate shall realize as land revenue in
the allegations leveled against an accordance with order of the Court.
officer by the competent authority as a ORIGINAL JURISDICTION

result whereof the charge-sheet is CIVIL SIDE

issued would be the date on which the DATED: LUCKNOW 15.03.2013
disciplinary proceedings is said to BEFORE

have been initiated and not prior THE HON'BLE RAJIV SHARMA, J.

thereto, therefore, it is crystal clear yygpoN'BLE SAEED-UZ-zAMAN siDDIGI, J.
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Writ Petition No. 2291 OF 2003 (M/B)

Meesam Ammar Rizvi and another
...Petitioner
Versus
District Assistant Registrar, Co-operative
Societies and others ...Respondents

Constitution of India, Art.-226- Recovery
of Loan Rs. 5,31,143/- loan advanced to
purchase Luxury car- petitioner
deposited Rs. 5,80,200/- between April
99 to March 2001-hence demand notice
bad-provisions of cooperative Societies
Act Section 91 not attracted-court found
deposit receipt of Rs. 5,80,200/- as
forged document-exemplary cost of Rs.
2,50,000/-imposed with direction to
initiate proceeding under section 340
Cr.P.C.

Held: Para-15

From what we have mentioned above, it
is clear that the petitioner has filed this
writ petition with oblique motives and
has not presented the correct facts just
to gain undue advantage. Such type of
act should always be discouraged and is
highly deprecated. This is the case,
where we thought to impose heavy cost
so as to deter in indulging such activities
again. Therefore, we do not find any
justification to interfere with the
recovery notice under challenge or
entertain the petitioner's prayer for
setting aside the impugned recovery
citation.

Case Law discussed:

(1997) 2 SCC 682; AIR 1983 SC 1015; [2008
(12)SCC 481; (2009)3 SCC 141;

(Delivered by Hon'ble Rajiv Sharma, J)

INDIAN LAW RERRO'S ALLAHABAD SERIES

[2013

2. Through the instant writ petition
under Article 226 of the Constitution of
India, the petitioner challenges the notice
dated 31.3.2003 issued under Section 91
of the U.P. Co-operative Societies Act,
1965 [hereinafter referred to as the "Act"]
by District Assistant Registrar, Co-
operative  Societies, U.P., Lucknow
(respondent No.1), contained in Annexure
No.1 to the writ petition, requiring the
petitioner to deposit Rs.5,31,143/- within
a period of one month, otherwise, the
orders for sale of properties of the
petitioners would be issued to recover the
said amount. It was also provided that the
petitioners may submit their reply, if any,
by 18.4.2003 on any working day.

3. Shorn off unnecessary details, the
facts of the case are that petitioner No.1-
Meesam Ammar Rizvi applied for
commercial loan of Rs.4,63,000/- from
City Co-operative Bank Ltd., Ashok
Marg, Lucknow for purchasing a Luxury
Vehicle i.e. Car, which was sanctioned
and disbursed to the petitioner No.1 on
5.4.1999. In the said loan, petitioner
No.2-Anwar Rizvi was a guarantor.

4. According to petitioners, during
the period from April, 1999 to March,
2001, petitioner No.1 deposited an
amount of Rs.5,80,200/- through Cash in
the Bank. Therefore, the entire
outstanding loan amount was repaid by
the petitioner No.1 by March, 2001.
According to him, petitioner No.1 had
deposited more amount than the

1. Heard Sri Sudeep Seth, |eamedoutstanding loan dues but even then, the
Secretary/Recovery Officer, City Co-
{operative Bank Ltd., Ashok Marg,
Lucknow (respondent No.2) issued a
notice dated 8.6.2002 to the petitioners to
deposit outstanding loan due of

Counsel for the petitioners, Sri Vivek Raj
Singh, learned Counsel for the responden
Nos. 2 and 3 and Sri H.P. Srivastava,
learned Additional Chief Standing

Counsel.
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Rs.4,06,454/- (Annexure No.4 to the writ issued under Section 91 of the Act is
petition), to which petitioners, vide letters illegal and arbitrary. In support of his
dated 25.7.2002 and 7.8.2002, demandedsubmission, he has relied upon the
up-dated statement of accounts from thejudgment of the Apex Court iRecovery
respondent No.2. Officer, Lakhimpur and others Versus
Ravindra Kaur (Smt.) and others
5. According to petitioners, instead reported in (1997) 2 SCC 682.
of furnishing updated statement of
accounts, respondent No.2 issued another 8. Per contra, Sri Vivek Raj Singh,
notice dated 3.9.2002 to the petitioners, learned Counsel for the respondent Nos. 2
requiring from them to deposit and 3 submits that averments made in the
Rs.5,31,143/- towards outstanding duescounter affidavit that receipt dated
within a week from the date of receipt of 17.3.2001 showing the payment of
the notice, otherwise proceedings underRs.3,50,000/- and receipt dated 7.3.2001
Section 91 of the Act would be initiated for Rs. 20,000/- are forged and actually
against them and the dues would beno money has been deposited, was
realized by sale of the property of the strongly refuted by the petitioners in the
petitioners. Thereafter, petitioners have rejoinder affidavit and as such, with the
again asked to furnish them updated consent of the parties, a Division Bench
statement of account to settle the matterof this Court, vide order dated 2.2.2006,
vide letter dated 11.9.2002 but no heeddirected the Divisional General Manager,
was paid. However, the petitioner No.1 Urban Bank Department, Reserve Bank of
had sent a detailed reply dated 21.9.2002India, to make an enquiry in the matter
to the notice dated 3.9.2002, regarding and submit his report to this Court. In
invocation of Section 91 of the Act. compliance of the order dated 2.2.2006,
Instead of considering the reply, the the Deputy General Manager, Reserve
impugned recovery notice dated Bank of India, Urban Banks Department,
31.3.2003 under Section 91 of the Act hasLucknow, inquired into the matter and
been issued to the petitioners, which is submitted its report dated 20.3.2006.
highly arbitrary and unlawful.
9. While drawing attention to the
6. Hence the instant writ petition. inquiry report dated 20.3.2006, Sri Vivek
Raj Singh submits that the Inquiry
7. Sri Sudeep Seth, learned CounselOfficer, in his report dated 20.3.2006, has
for the petitioners submits that asserted that the alleged payment of
commercial loan granted by a Co- Rs.20,000 and Rs.3,50,000/- dated
operative Society for purchase of Luxury 7.3.2001 and 17.3.2001 in the car loan
Car is not subject to charge under Sectionaccount of Meesam Ammar Rizvi i.e.
39 of the Act and as such, the property, petitioner No.1 were not received by the
which is not subject to charge under Ashok Marg Branch of City Co-operative
Section 39 of the Act, cannot be enforced Bank Ltd., Lucknow. It has also been
under Section 91 of the Act. He submits pointed out in the report dated 20.3.2006
that the petitioner has already depositedthat the cash receipt stamps put on the
the entire outstanding loan dues to thecounterfoils dated 7.3.2001 and 17.3.2001
respondent-Bank and as such, noticeproduced by the petitioner No.1, are also
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apparently different from that put on the also told me that the sum of Rs.3,50,000/=
cash vouchers of Ashok Marg Branch of was paid in cash on 17.03.2001 through
City Co-operative Bank, Lucknow on Shri Gorakh Nath Srivastav, the then
7.3.2001 and 17.3.2001. Therefore, the CEO/Secretary of the bank, at his request
documents, which have been annexedto tide over the liquidity constraint being
alongwith the writ petition by the faced by the bank at the time. He also told
petitioners in support of their case, are me that receipt for the same was given to
forged and fabricated documents and ashim after much persuasion. Shri Rizvi has
such, he preferred an application for also submitted copy of a sale deed dated
initiating proceedings under Section 340 22.02.2001 showing receipt of
Cr.P.C. against the petitioners. Rs.3,30,000/= in cash. After hearing the
petitioners, | advised the City Co-
10. We have heard learned Counseloperative Bank Ltd., Lucknow vide letter
for the parties and perused the records. dated 06.03.2006 to provide certain
information/documents. They gave me the
11. In order to adjudicate the matter information/documents vide their letter
to its logical end, we think it appropriate dated 17.03.2006. On the same day
to reproduce the Enquiry Report dated (17.03.2006) | scrutinized some of their
20.3.2006, which is as under : relevant original documents and also
talked to the bank officials. | have also
"The undersigned came to know of gone through the writ petition, affidavits,
the orders dated 02.02.2006 passed by thecounter affidavits etc. filed by the parties
Hon'ble High Court of Judicature at to the dispute.
Lucknow Bench, Lucknow in above writ
petition No. 2291 (M/B) of 2003 vide City My observations are as under :
Co-operative Bank Ltd., Lucknow letter
No. HO./ADM/433/05-06 dated Shri Meesam Ammar Rizvi had taken
22.02.2006. Accordingly, as directed the a car loan of Rs.4,63,000/= on
Hon'ble High Court, | advised both the 05.04.1999 from the Ashok Marg branch
petitioners viz. Shri Messam Ammar Rizvi of City Co-operative Bank Ltd., Lucknow.
and Shri Anwar Rizvi on 24.02.2006 to There is no dispute in this regard. There
come to my office on 06.03.2006 at 11.00is also no dispute regarding the fact that
a.m. along with all their original Shri Rizvi has been making payment in his
documents. Shri Meesam Ammar Rizviabove loan account from time to time. The
called on me on 06.03.2006. However, dispute is only regarding the cash
Shri Anwar Rizvi did not come. Shri payment of Rs.20,000/= and
Meesam Ammar Rizvi showed me theRs.3,50,000/= alleged to have been made
original documents pertaining to his car by Shri Meesam Ammar Rizvi in his above
loan a/c No.VEH-656 in question. | took loan account on 07.03.2001 and
photocopy of some of the counterfoils 17.03.2001  respectively. In  this
showing payments in cash in the aboveconnection, the attendance register of the
loan account. During the course of Ashok Marg branch of the bank for the
investigation Shri Rizvi told me that month of March, 2001 and its cash
repayment instalments were generally vouchers dated 07.03.2001 and
collected by the bank from his house. He 17.03.2001 show that one Shri Neeraj
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Anand had worked as cashier at the 22.02.2001 showing receipt of
branch on both these dates whereas theRs.3,20,000/= being the sale proceeds of
counterfoils produced by Shri Rizvi bear his Mango/Guava orchards. The bank's
the signature of two different persons. officials are also not aware of existence of
Signatures on the counterfoils dated any system in the bank for collection of
07.03.2001 and 17.03.2001 produced bypayments from the customer's house in
Shri Rizvi are also apparently different those days."
from that of Shri Neeraj Anand who had
worked as cashier of the branch on these 12. From perusal of the above report
dates. Moreover, the cash receipt stampsdated 20.3.20086, it is clear that document,
put on the counterfoils dated 07.03.2001 which has been annexed by the petitioners
and 17.03.2001 produced by Shri Rizvi at Page No.24 of the writ petition relating
are also apparently different from that put to deposit receipt of Rs.3,50,000/-, is a
on the cash vouchers of Ashok Marg fabricated document insofar as the said
branch of the bank on 07.03.2001 and amount of Rs.3,50,000/- was never
17.03.2001. Moreover, the cash scroll of deposited by the petitioners in the City
Ashok Marg branch of the Bank also does Co-operative Bank. Even otherwise,
not show any such cash receipt of Section 269 T of the Income-tax Act
Rs.20,000/= and Rs.3,50,000/= in the prohibits repayment of loan in cash, if the
loan account of Shri Meesam Ammar amount is twenty thousands or more.
Rizvi on 07.03.2001 and 17.03.2001 Thus, we are of the opinion that the
respectively. As per the bank records petitioners have preferred the instant writ
during the month of March 2001, Shri petition with incorrect facts by annexing
Rizvi had deposited Rs.2000/= on forged documents, just to gain undue
07.03.2001 and Rs.15000/=  on advantage, in which, the petitioners got
20.03.2001 in his loan account. success when a Division Bench of this
Court, on believing the assertion of the
In view of the foregoing, it is clear petitioners to be true, prima facie, stayed
that both alleged payments of Rs.20000/= the recovery with respect to the loan taken
and Rs.3,50,000/= dated 07.03.2001 and by the petitioners for the purchase of car
17.03.2001 in the car loan account of shri vide ad interim order dated 1.5.2003. In
Meesam Ammar Rizvi were not receivedthese backgrounds, we feel that
by the Ashok Marg branch of City Co- dishonesty should not be permitted to bear
operative Bank Ltd., Lucknow. As regards the fruit and benefit to the persons who
the contention of Shri Rizvi that payment played fraud or made misrepresentation
of Rs.3,50,000/= on 17.03.2001 was madeand it is the duty of the Courts to see that
through Shri Gorakh Nath Srivastav, the fraud is not perpetuated.
then CEO/Secretary of the bank, it is not
possible to offer any comment because 13. InWelcome Hotel and Ors. v.
Shri Srivastav is no more alive to answer State of Andhra Pradesh and Ors. etc
the charge. Moreover, Shri Rizvi also AIR 1983 SC 1015, the Apex Court has
could not produce any documentary proof held that a party which has misled the
in this regard except the copy of a sale Court in passing an order in its favour is
deed dated 22.02.2001 showing receipt ofnot entitled to be heard on the merits of
Rs.3,20,000/= being the sale deed datedthe case.
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14. In K.D. Sharma v. Steel revenue. On receipt of the said cost, the
Authority of India Ltd. and Ors ., [2008  Registrar of this Court shall remit the said
(12) SCC 481], the Apex Court has held amount/cost in the account of Mediation
that the jurisdiction of the Supreme Court and Conciliation Centre of this Court.
under Article 32 and of the High Court
under Article 226 of the Constitution is 17. As regard the application for
extraordinary, equitable and discretionary initiating proceeding under Section 340
and it is imperative that person Cr.P.C. against the petitioners s
approaching the Writ Court must come concerned, it wil be open for the
with clean hands and put forward all the respondents, if they so desire, to approach
facts before the Court without concealing the Magistrate concerned.
or suppressing anything and seek an = e
appropriate relief. If there is no candid ORIGINAL JURISDICTION
disclosure of relevant and material facts CIVIL SIDE
or the petitioner is guilty of misleading DATED: LUCKNOW 19.03.2013
the Court, his petition may be dismissed BEFORE
at the threshold without considering the THE HON'BLE ABDUL MATEEN, J.

merits of the claim. The same rule was THE ASHWANI KUMAR SINGH, J.
reiterated inG. Jayshree and Ors. v.
Bhagwandas S. Patel and Ors(2009) 3 Misc. Bench No. 2358 of 2013
SCC 141.
Anurag Kumar and others ...Petitioner
15. From what we have mentioned Versus

above, it is clear that the petitioner has e State of U.P.and others...Respondents

flleq this writ petition with oblique Counsel for the Petitioner:
motives and has not presented the correc,;
: ; ri R.P. Verma
facts just to gain undue advantage. Such
type.of act should always be_ d.lscouragedC(,unsel for the Respondents:
and is highly deprecated. This is the case,g a.
where we thought to impose heavy cost so
as to deter in indulging such activities constitution of India-Art. 226- Quashing
again. Therefore, we do not find any of FIR-offence under Section 379 IPC
justification to interfere with the recovery and  4/10 Tree Protection Act-
notice under challenge or entertain the Commission —of Cognizable offence

s . . . disclosed from FIR-can not be quashed-
petltloners prayer f.or §ett|ng aside the petitioner shall not be arrested till
impugned recovery citation.

submission of report u/s 173(2) Cr. P.C.

16. The writ petition isdismissed  (Delivered by Hon'ble Abdul Mateen J)
with cost, which shall be quantified as

Rs.2,50,000/-. The petitioners are directed

to deposit the said cost before the 1. Heard learned counsel for the
Registry of this Court within a month petitioners and learned Additional
from today, failing which, Registrar shall Government Advocate. _
request the District Magistrate/Collector 2~ Under challenge in the instant
to recover the said cost as arrears of landVit Petition is F.LR. relating to Case
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Crime No. 38 of 2013 under Section 379 place and time for enquiry-for minor

I.P.C. & 4/10 Tree Protection Act, P.S. penalty full fledge enquiry not needed-
Mall. District Lucknow. but when reply to show cause notice not

taken in consideration-rather decided to
hold formal enquiry-without following

3. We have gone through the F.L.R., proper procedure-order impugned not
which  discloses  commission  of sustainable.-quashed.

cognizable offence, as such, the same

cannot be quashed. Held: Para-19

. . In the peculiar facts and circumstances
4. However, in the peculiar facts and of the instant case, keeping in view the

circumstances of the case, we dispose Offact that the very basis of passing of the
the writ petition finally with the direction impugned order of punishment is the
that the petitioners shall not be arrested inenquiry report submitted by the Enquiry
the aforesaid case crime number till Officer, a copy of which was never
submission of report under Section 173(2) Provided to the petitioner, the Court
Cr.P.C., provided they co-operate with the comes to the irresistible conclusion that
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investigation, which shall go on.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 07.03.2013

BEFORE

THE HON'BLE DEVENDRA KUMAR
UPADHYAYA, J.

Service Single 2360 of 2000

Ram Sajiwan ...Petitioner
Versus

U.P. Co Operative Institutional Services

and others ...Respondents

Counsel for the Petitioner:
Sri J.P. Singh, Sri M.G. Tripathi
Sri R.K. Verma

Counsel for the Respondents:
H.G.S. Parihar
C.s.C.

U.P. Cooperative Employee Services
Regulation 1975-Regulation 84- Minor
punishment-stoppage of annual
increment for remaining period of
Services-without supplying the copy of
enquiry report without indicating date,

the procedure followed by the opposite
parties before passing the impugned
order of punishment is absolutely
unlawful and against the settled norms
and procedure and also against the
Regulation 85 of the Regulations 1975.

(Delivered by Hon'ble Devendra Kumar
Upadhyaya, J)
1. Hon'ble Devendra Kumar
Upadhyaya, J.

2. Heard Sri M.G. Tripathi, learned
counsel for the petitioner and Sri Diwakar
Singh, holding brief of Sri H.G.S. Parihar,
learned counsel appearing for opposite
parties no. 2 and 3 i.e. Committee of
Management, District Cooperative Bank
Ltd., Raebareli and Secretary/General
Manager, District Cooperative Bank,
Raebareli respectively.

3. The petitioner by means of instant
writ petition has assailed validity of
punishment order dated 7/8.11.1997,
passed by the Secretary/General Manager,
District Cooperative Bank Ltd., Raebareli,
whereby punishment of stoppage of
yearly increment for the remainder period
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of his service has been inflicted. The on 04.01.1996 requiring therein that
petitioner has also challenged the orderpetitioner should submit his reply within
dated 29.01.2000, contained in Annexure three days. The said show cause notice
No.1 to the writ petition, whereby an required the petitioner to submit his reply
appeal filed by the petitioner challenging on the allegations pertaining to the same
the punishment order of stoppage of transaction which was the subject matter
annual increment has been dismissed. of the complaints aforementioned.

4. The facts of the case, as culled 6. A perusal of charge-sheet reveals
from the pleadings brought on record by that it has been stated in the said charge-
the respective parties, are that a complaintsheet that from Account No.32, the
dated 18.10.1995 was made by theamount has been misappropriated on
General Manager of Dugdha Utpadan 08.07.1995 by fraudulently using cheque
Sahkari Samiti, Tripula, District Raebareli bearing no.3651, dated 22.12.1994 and
in respect of an incident wherein it was further that the cheque in question was
reported that payment of a cheque bearingissued by the society concerned for
no.36751, dated 22.12.1994 for a sum of making payment to one Sri Ram Das
Rs. 8700/- was made to some other persorMaurya, however, the same was not
by committing forgery by the employees encashed on the date of its presentation on
of District Cooperative Bank, Branch- account of deficiency of balance and was
Deeh, District Raebareli. According to the kept in the branch office of the Bank and
said complaint, a cheque was issued byit has subsequently been used for
Dugdha Utpadan Sahkari  Samiti, misappropriating the amount by way of
Kachnawan, District Raebareli in favour overwriting etc. The show cause notice
of Sri Ram Das Maurya whereas paymentalso stated that the entry of the aforesaid
was made to Sri Ram Bahadur Maurya. cheque in the account was made by the
The said complaint was made to the petitioner and petitioner ought to have
Secretary/General Manager, District objected to it as on the cutting and
Cooperative Bank Ltd., Raebareli and it overwriting over the cheque, the signature
appears that when no action was taken, aof the authorized signatory was not
reminder was also sent on 29.12.1995 byavailable. The show cause notice further
the General Manager of Dugdha states that since the petitioner did not
Utapadak Sahkari Samiti Ltd., Tripula, object, it makes his integrity doubtful.
Raebareli. Thereafter another complaint 7. Petitioner submitted reply to the
was made on 02.11.1995 by Sri Ram aforesaid show cause notice on
Gopal and Ram Das Maurya, the 13.01.1996 denying the allegations and
President and the Secretary respectivelyclearly stating therein that in the payment
of Dugdh Utpadak Sahkari Samiti, of cheque in question no bank employee
Kachnawan, District Raebareli. was involved and further that cheque has

all along been with Sri Ram Das Maurya

5. On the aforesaid complaint, and it is Ram Das Maurya who got the
contemplating certain action against the cheque encashed by sending someone else
alleged involvement of the to the Bank.
employees/officers of the Bank, a show
cause notice was issued to the petitioner



1 All] Ram Sajiwan Vs. U.P. Operative Institutional Services and others 355

8. However, no decision was taken b. withholding of increment,
by the disciplinary authority on the
aforesaid reply submitted by the petitioner c. fine on an employee of Category

to this show cause notice dated IV (peon, chaukidar etc.)

04.01.1996 and subsequently vide an

order dated 25.09.1997, Senior Manager d. recovery from pay or security
of the Bank, Sri S.N. Lal was appointed deposit to compensate in whole or in part
as Enquiry Officer. The Enquiry Officer for any pecuniary loss caused to the co-
thereafter does not appear to have heldoperative society by the employee's
any enquiry whatsoever of any kind; conduct,

rather he submitted his report to the

punishing authority on 06.10.1997. It is e. reduction in rank or grade held
further noticeable that even copy of the substantively by the employee,

said enquiry report was not provided to

the petitioner requiring him to submit his f. removal from service, or
objection/reply to the findings recored by
the Enquiry Officer. g. dismissal from service."

9. The question which arises for 11. According to the scheme of the

consideration in the instant case is as toaforesaid Regulations relating to
whether keeping in view the facts and penalties, disciplinary proceedings and
circumstances of the instant case, theappeal, penalty of censor can be imposed
procedure prescribed under the relevanteven without giving show cause notice
rules/regulations for holding full fledged whereas penalty of withholding of
departmental enquiry ought to have beenincrement, fine or recovery from pay can
adopted by the opposite parties beforebe passed only after issuing show cause
passing the impugned order or not. notice and calling for a reply from the
Further, as to whether, in case the delinquent employee and in respect of
opposite parties were obliged to follow punishment for removal from service,
the full fledged procedure meant for the reduction in rank or grade and dismissal
departmental proceedings, was it followed from service under the provisions of
or not in the instant case. Regulations 1975, disciplinary
proceedings as envisaged and provided
10.  Admittedly, the disciplinary for under Regulation 85 is to be followed,
matters of the petitioner are governed by which provides serving of charge-sheet to
U.P. Co-operative Employees Service the employee concerned containing
Regulations, 1975 (hereinafter referred to specific charges, requiring the delinquent
as 'Regulations, 1975". to submit explanation in respect of the
charges and giving him an opportunity to
Regulation 84 of the aforesaid produce evidence and cross-examine the
Regulations prescribes the following witnesses in his defence and also giving

penalties:- opportunity of being heard in person. The
scheme of Regulation 85 clearly
"a. censure, envisages holding of full fledged

departmental enquiry wherein principles
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of natural justice and other accepted disciplinary  authority; rather the
norms of disciplinary proceedings ought disciplinary authority took a decision
to be followed. However, Regulation 85 otherwise, that is, to hold an enquiry by
will come into play only in case either of way of appointing an Enquiry Officer, as
the major penalties i.e. reduction in rank, such, it was incumbent upon the opposite
removal from service or dismissal from parties to have held the disciplinary
service are contemplated to be awarded toproceedings strictly in accordance with
the delinquent. In the instant case neitherthe procedure prescribed under
of the major penalties has been inflicted Regulation 85 for award of major penalty,
upon the petitioner. irrespective of the fact that finally the
punishment may or may not have been a
12. Instant case has a very striking minor penalty.
feature inasmuch as though a show cause
notice was issued initially calling for 14. The aforesaid proposition
reply from the petitioner but subsequently assumes significance keeping in view the
an Enquiry Officer was appointed to hold fact that the very basis of passing the
the enquiry into the allegations relating to impugned order of punishment dated
the alleged forged withdrawal of money 7/8.11.1997 is the enquiry report
from Branch-Deeh of the Bank. True, submitted by the Enquiry Officer which
petitioner has been inflicted only with the ultimately was conducted without
minor penalty in the end and issuance of associating the petitioner with the same
show cause notice calling for his reply resulting in breach of principles of natural
would have sufficed to meet the justice.
requirement of holding enquiry in case of
minor penalty, however, question which 15. It is strange to note that though
needs consideration, as observed above, ishe punishing authority in the instant case
that since after receiving reply to the has passed the punishment order on the
show cause notice, disciplinary authority enquiry report submitted by the enquiry
did not pass order of penalty inflicting officer-Sri S.N. Lal, but during the course
minor penalty, rather decided to appoint of enquiry conducted by him, petitioner
an Enquiry Officer to hold an enquiry into was not associated with the said enquiry
the allegations, therefore, as to whetherin any manner. The enquiry officer never
the procedure as prescribed underissued any charge-sheet to the petitioner
Regulation 85 i.e. procedure for full nor did he call for any explanation or
fledged enquiry was legally required to be reply from the petitioner. Petitioner also
followed by the opposite parties or not. did not receive any intimation regarding
date, time and place etc. for holding the
13. It would have been appropriate enquiry. The aforesaid facts cannot be
and without any legal flaw, had the disputed as the enquiry report itself
punishing authority taken a decision on nowhere makes a mention that in the
the basis of reply submitted by the enquiry petitioner was ever associated in
petitioner to the show cause notice andany manner.
passed an order of minor penalty but since
no such decision on receiving the reply of 16. As observed above, the
the petitioner was taken by the punishment of stoppage of increment is
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minor penalty as described under punishment order dated 7/8.11.1997 is the
Regulation 84 of Regulations, 1975 and report submitted by the Enquiry Officer-
such a minor penalty could be inflicted on Sri S.N. Lal which admittedly, was never
the delinquent employee by the provided to the petitioner and petitioner
disciplinary authority only after calling was not even associated with the said
for an explanation or issuing a show causeenquiry, as such, procedure adopted by
notice to him. In the instant case, the basisthe opposite parties in the instant case do
of the impugned order of minor penalty of not conform to the principles of natural
stoppage of increment is not the reply justice and other settled norms of the
submitted by the petitioner. In fact the departmental proceedings.
reply submitted by the petitioner to the
show cause notice has not even been 19. In the peculiar facts and
taken into consideration at all. What all is circumstances of the instant case, keeping
discussed by the disciplinary authority in view the fact that the very basis of
while passing the order dated 7/8.11.1997passing of the impugned order of
is the report of the Enquiry Officer punishment is the enquiry report
wherein petitioner was never associatedsubmitted by the Enquiry Officer, a copy
and further that the petitioner was never of which was never provided to the
even confronted with the enquiry report petitioner, the Court comes to the
which is the basis of the impugned irresistible conclusion that the procedure
punishment order. followed by the opposite parties before
passing the impugned order of
17. Needless to say that although thepunishment is absolutely unlawful and
Enquiry Officer can obtain all information against the settled norms and procedure
from all channels and sources but underand also against the Regulation 85 of the
law it is obligatory on his part not to act Regulations 1975.
on any such information unless the person
against whom such information or 20. For the discussions made and
material is being used, is supplied with reasons given above, the writ petition
such information or material. Non-supply deserves to be allowed.
of document which forms basis of
decision by the disciplinary authority 21. Accordingly, the writ petition
explicitty amounts to denial of is allowed and the impugned order of
appropriate reasonable opportunity to the punishment dated 7/8.11.1997 is hereby
delinquent employee. A document, in quashed. The order dated 29.01.2000,
case forms part of the enquiry and is rejecting the appeal of the petitioner is
considered by the disciplinary authority also quashed.
while passing the order of punishment
then any omission to supply such 22. 1t is directed further that pay of
document to the delinquent employee the petitioner by adding all the past
amounts to flagrant violation of principles annual increments shall be re-fixed within
of natural justice. a period of one month from the date a
certified copy of this judgment and order
18. Admittedly, in the instant case is produced before the authority
the vary basis of passing the impugnedconcerned and payment thereof including
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the arrears shall be made within next three
months thereafter.

23. Costs made easy.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW20.02.2013

BEFORE
THE HON'BLE SUDHIR AGARWAL,J.

Misc. Single 2647 of 1993

Shailendra Tewari and others...Petitioners
Versus
15t A.D.J. Faizabad and others
..Respondents

Counsel for the Petitioners:
R.S. Pandey

Counsel for the Respondents:
C.Ss.C.

U.P. Zamindari abolition and Land Reforms
Act 1950-Section 3(4) read with U.P.
Consolidation of Holdings Act 1953-3(5)-
'Land'-definition does not include 'Banjar
land' suit relating to Banjar land-whether
civil or revenue court has jurisdiction? Held-
only civil Court has jurisdiction.

Held: Para-21

For the purpose of U.P. Zamindari
Abolition and Land Reforms Act, 1951
(hereinafter referred to as the "Act,
1951") also so far as the meaning of
term 'holding’ or 'land’ is concerned, in
respect to land recorded as "Banjar”, the
law as discussed above would apply
equally and, therefore, suit in question is
not barred by Section 331 of Act, 1951
and the Civil Court had jurisdiction to
take cognizance of suit in question and
decide the same. The Appellate Court has
rightly taken the view about
maintainability of suit in Civil Court, in
the judgment impugned in this writ
petition, and, I find no legal or otherwise
fault therein, warranting interference.

ALLAHABAD SERIES [2013

Case Law discussed:

1965 ALJ 609; 1967 AWR 337; 1969 AWR 317;
1971 RD 520; 1975 AWC 469; 1986 AWC 919;
1989 RD 293;

(Delivered by Hon'ble Hon'ble Sudhir
Agarwal, J.)

1. This writ petition is directed
against the judgment dated 26.05.1993
passed by First Additional District Judge,
Faizabad allowing appeal filed by
respondent no. 2 and setting aside Trial
Court's order dated 10.11.1987. The
Appellate Court held that suit is
cognizable by Civil Court and has
directed parties to appear before court
below so that the matter may proceed
further.

2. It is contended that though the
land in dispute is "Banjar land" recorded
in revenue records and if there is a dispute
of title, jurisdiction lies with Revenue
Court and not with Civil Court. Reliance
is placed on Apex Court's decision in
Kamla Prasad and others Vs. Kishna
Kant Pathak and others, 2007(4) SCC
213.

3. However, | do not find any force
in the submission.

4. A perusal of plaint shows that suit
in question was filed with relief that
defendant be restrained from cutting trees
standing over land in dispute, which is
admittedly a "Banjar land", so recorded in
revenue record.

5. The terms "land" has been defined
in Section 3(4) of U.P. Zamindari
Abolition and Land Reforms Act, 1950
(U.P. Act No. 1 of 1951) (hereinafter
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referred to as the "Act, 1951"). It reads asway as to make their respective holdings
under: more compact.

"3(14) "Land" except in Sections Explanation- For the purpose of this
109, 143 and 144 and Chapter VII means clause, holding shall not include the
land held or occupied for purposes following:

connected with agriculture, horticulture () Land which was grove in

or animal husbandry which includes agricultural year immediately preceding

pisciculture and poultry farming." the year in which the notification under
Section 4 was issued;

6. Section 117(1)(iii) of Act, 1951 (i) land subiject to fluvial action and
says that trees (other than trees in theintensive soil erosion;

holding on the boundary of a holding or in (iif) land mentioned in Section 132 of

a grove or abadi) vests in Gaon Sabha.U.P. Zamindari Abolition and Lad
This Court in Mohd. Nagi Khan Vs. Reforms Act, 1950;

State of U.P., 1965 ALJ 60%eld that (iv) such compact areas as are
trees standing in the graveyard vest innormally subject to prolonged water-
Gaon Sabha. logging;

(v) usar, kallar and rihala plots
7. The term "land" has also been forming a compact area including
defined in Section 3(5) of U.P. cultivated land within such area;

Consolidation of Holdings Act, 1953 (vi) land in use for growing pan,
(hereinafter referred to as the "Act, rose, bela, jasmine and kewra; and
1953"). It reads as under: (vii) such other areas as the Director

of Consolidation may declare to be
"3(5) 'Land’ means land held or unsuitable for the purpose of
occupied for purposes connected with Consolidation."
agriculture, horticulture and animal
husbandry (including pisciculture and 9. The comparison of two
poultry farming) and includes-- definitions, as above, indicate that
principle part of definition of land in Act,
(i) the site, being part of a holding, of 1953 has been borrowed from Act, 1951
a house or other similar structure; and but it has been expanded so much so that
(i) trees, wells and other forthe purposes of Act, 1953 even the site
improvements existing on the plots for house or well or trees standing over a
forming the holding." plot has been included. The trees etc.,
however, must exist on a plot which
8. The term "consolidation" is also forms part of a holding.
defined in Section 3(2) and reads as
under: 10. The term "holding" under clause
(4-C) of Act, 1953 means a parcel or
..."3.(2) 'Consolidation' means re- parcels of land held under one tenure by a
arrangement of holdings in a unit tenure holder singly or jointly with other
amongst several tenure-holders in such atenure holder. Therefore,, land can be
holding under Act, 1953 only if it is held
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by tenure holder that is a Bhumidhari,
Sirdari or Asami. If Banjar land can be
considered to be land within meaning of
clause (3) of Section 3 of Act, 1953,
extracted earlier then only it can be held
by a Bhumidhar, Sirdar or Asami and
shall be covered in the definition of
holding. "Banjar land" has not been
defined either in two Acts but Section
3(12) of Act, 1953 adopts meaning of
word and expression not defined in Act,
1953 but used or defined in Act, 1951.
Though in Act, 1951 also there is no
definition of "Banjar land" but para 124-A
of Land Records Manual framed in
pursuance of Land Revenue Act making
provision for entry in annual register of
field book provides as under:

"(v) otherwise barren.

Note: Sub-clause (v) will include
land which cannot be brought under
cultivation without incurring a high cost.”

11. This indicates that "Banjar land"
is that land which is unfit for cultivation
and cannot be brought under cultivation
without incurring heavy expenditure. It is,
therefore, not "land" as defined in the Act.
A "Banjar land" is not a "land" under the
Act, it also cannot be a holding. That

being so, Revenue Courts or consolidation

authorities would have no jurisdiction to
adjudicate upon the rights and titles of
Banjar land. In the context of provisions
of Act, 1953 this matter has been
examined earlier by this Court.

12. The functions of consolidation
authorities are confined to deciding

guestions relating to tenure holder's rights,

i.e., rights of Bhumidhars, Sirdars or
Amins in respect of agricultural holding
and not beyond that. This is what was

INDIAN LAW RERRO'S ALLAHABAD SERIES
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hold by Division Bench of this Court in
Syed Ashfaq Hasan Vs. Waqgf Alal Nafs
and Alal Aulad and Alal Ayal, 1967
AWR 337.

13. Similarly this Court inBadri
Dube Vs. Commissioner, Varanasi
Division, 1969 AWR 317 held that

words, 'persons interested' do not include
persons who have other rights than the
rights of a Bhumidhar, Sirdar and an
Asami in respect to Act, 1953. It is in this
context the Court held that "Banjar plot"
does not form part of a holding and,
therefore, trees situate on such a plot of
land which is vested in Gaon Sabha it
would not be within the jurisdiction of
consolidation authorities being not a part
of holding and, therefore, in such matters
Civil Court has jurisdiction.

14. InRama v. State of U.P., 1971
RD 520this Court said:

a Banjar land does not form
part of a holding and, therefore, the
consolidation  authorites had no

jurisdiction to adjudicate upon the rights

of the parties in respect of the trees in
guestion. It is open to the parties to get
their rights adjudicated upon by a

competent Civil Court."

15. A doubt arose that decision of
this Court in Rama v. State of U.P.
(supra) is in conflict with another
subsequent decision irshambhu Vs.
Deputy Director of Consolidation
Azamgarh, 1975 AWC 469 and the
matter came to be considered by a
Division Bench in Baijnath Rai and
another Vs. Deputy Director of
Consolidation, Ghazipur and others,
1986 AWC 919 The view taken by
Division Bench in para 2 of judgment
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fortify the view | have discussed above. jurisdiction to decide. In cases where
The Court held: right or title is claimed on trees standing
over land what has to be decided is if the
"Banjar land is that land which is trees standing over it were such in
unfit for cultivation and cannot be number that it became grove land. If the
brought under cultivation, without finding is in the affirmative the
incurring heavy expenditure. It is, Consolidation authorities shall have
therefore, not land as defined in the Act. . jurisdiction to decide right or claim of
...... If trees are planted on a Banjar parties. If the finding is in negative the
land or it is let out for planting trees and objection has to be dismissed and parties
the trees standing over it or after planting directed to seek their remedy in Civil
were such in number as to exclude Courts."
cultivation when fully grown then it
becomes grove land." 17. Again a learned Single Judge in
Bhawani Pher Tiwari Vs. Narbada
"16. The Court held that a Banjar Devi, 1989 RD 293followed the earlier
land is not within the jurisdiction of decision in Rama Vs. State of U.P.
consolidation authorities so as to take (supra) and observed:
upon themselves in matter of adjudication
under Act, 1953. That would also apply, R scattered trees standing over
in my view, for Revenue Courts under Banjar land cannot be termed as grove
Act, 1951. The Court, however, further and the Consolidation Courts lack
proceeded to observe that there may haveanherent jurisdiction in adjudicating upon
been cases where Banjar land let out forrights of parties in respect of them."
converting it into land may be within few
years by incurring expenses and planting 18. In the present case it is not
trees in such a number so as to convert itdisputed by parties that land in question is
in a grove land after the trees fully grown. recorded as Banjar and has not become a
It says, if trees are planted on a Banjargrove land. The trees standing thereon,
land or it is let out for planting trees and therefore, would not form part of land of
trees standing over it or after planting of holding so as to attract jurisdiction of
such a number as to exclude cultivation Revenue Court.
when fully grown then it becomes grove
land and once Banjar land becomes grove 19. So far the decision relied by
land, the consolidation authorities can counsel for petitioners iKamla Prasad
decide objections in this regard. That is and others Vs. Kishna Kant Pathak
how the Court resolved both judgments (supra) is concerned, | find that there the
and found no conflict therein. The Court admitted facts therein were, that the
said: defendants had share in property in
dispute, as is evident from paras 6, 7, 12
"Any land, therefore, having trees in and 13 of the judgment. The Court found
such number as to preclude cultivation that plaintiff's own case was that he and
becomes grove-land. And once a landdefendants no. 10 to 12 were co-
banjar or otherwise, becomes grove land Bhumidhars of disputed land and as such
the Consolidation authorities shall have the defendants had also right in disputed
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property. The execution of sale deed by appeared but defendant 10 to 12 have
defendants and plaintiff was also not in also right in the property. In our opinion,
dispute but what he claimed that at the both the Courts below were right in
time of execution, he was under holding that such a question can be
intoxication, and, the documents got decided by a Revenue Court in a suit
executed by contesting defendants instituted under Section 229-B of the Act.
without there being any free will on the
part of plaintiff. It is in these facts and 13. On second question also, in our
circumstances the Court held that view, Courts below were right in coming
guestion as to how much share belong toto the conclusion that legality or
plaintiff and defendants respectively is a otherwise of insertion of names of
guestion which can be determined only by purchasers in Record of Rights and
Revenue Court and further that after saledeletion of name of the plaintiff from such
deed, name of plaintiff was deleted from record can only be decided by Revenue
revenue records, and the name of Court since the names of the purchasers
contesting defendants have been enterechad already been entered into. Only
in his place is also a matter to be decidedRevenue Court can record a finding
by Revenue Courts. The question of whether such an action was in
possession of agricultural land was also toaccordance with law or not and it cannot
be decided by Revenue Court since thebe decided by a Civil Court.
Civil Court could have no jurisdiction to
give any finding of possession over 16. The instant case is covered by
agricultural land. The Apex Court in paras the above observations. The lower
12, 13 and 16 said: Appellate Court has expressly stated that
the name of the plaintiff had been deleted
"12. Having heard the learned from Record of Rights and the names of
advocates for the parties, in our opinion, purchasers had been entered. The said
the submission of the learned counsel forfact had been brought on record by the
the appellants deserves to be accepted. S@ontesting defendants and it was stated
far as abadi land is concerned, the trial that the plaintiff himself appeared as a
Court held that Civil Court had witness before the Mutation Court,
jurisdiction and the said decision has admitted execution of the sale deed,
become final. But as far as agricultural receipt of sale consideration and the
land is concerned, in our opinion, the factum of putting vendees into possession
Trial Court as well as Appellate Court of the property purchased by them. It was
were right in coming to the conclusion also stated that the records revealed that
that only Revenue Court could have the names of contesting defendants had
entertained the suit on two grounds. been mutated into record-of-rights and
Firstly, the case of the plaintiff himself in the name of plaintiff was deleted."
the plaint was that he was not the sole
owner of the property and defendant 10 to 20. A bare perusal of aforesaid
12 who were proforma defendants, had decision thus makes it clearly
also right, title and interest therein. He distinguishable and inapplicable to the
had also stated in the plaint that though in facts of present case.
the Revenue Record, only his name had
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investigation not bad-provision of
Section 195 not attracted during course

of inspection thumb impression of dead

21. For the purpose of U.P.
Zamindari Abolition and Land Reforms
Act, 1951 (hereinafter referred to as the .

person made by counsel-in absence of

"Act, 1951") also so far as the meaning of entire material-matter remitted back for

term ‘holding’ or ‘land’ is Concerhed, iN reconsideration-whether case fall, under
respect to land recorded as "Banjar”, thesection 195-Magistrate has power to

law as discussed above would apply take cognizance apart from the
equally and, therefore, suit in question is Procedure under section 340 and 343

not barred by Section 331 of Act, 1951 Cr.p.C.
and the Civil Court had jurisdiction to
take cognizance of suit in question and

decide the same. The Appellate Court has(28)

rightty taken the view  about
maintainability of suit in Civil Court, in

the judgment impugned in this writ
petition, and, | find no legal or otherwise
fault therein, warranting interference.

22. In view of above, | find no merit
in the writ petition. Dismissed. Interim
order, if any, stands vacated.

ORIGINAL JURISDICTION
CRIMINAL SIDE
DATED: LUCKNOW 06.03.2013

BEFORE
THE HON'BLE VISHNU CHANDRA GUPTA, J.

Criminal Misc. Case No. 2657(482) of

2010
Ram Kishun Yadav ...Petitioner
Versus
State of U.P. and another ...Respondents

Counsel for the Petitioner:
Sri Shivesh Nath Dubey

Counsel for the Respondents:
Govt. Advocate

Code of Criminal Procedure-Section 482-
Quashing of criminal proceeding -on
ground in proceeding for revision of map
under section 54 Land & Revenue Act-
the Assistant Record Officer-is not Court-
hence cognizence taken on police

Held: Para-28 & 29

It is clear that if the case falls
within the ambit of either Section
195(1)(a) or 195(1)(b), cognizance
taken by Magistrate would be bad
because the same would be against the
procedure established by law as
contained in Section 195 readwith
Section 340 and 343 Cr.P.C.

(29) In view of the above facts and
circumstances of the case, this court is of
the firm view that matter should be sent
back to the Trial Court to give specific
finding with reasons on the basis of
material available on police diary
whether this case is covered under
section 195 Cr.P.C. or not ? In case, trial
court comes to the conclusion that case
does not falls within the ambit of section
195 Cr.P.C,, only in that event, that court
shall proceed with the trial.

Case Law discussed:
2005(4)SCC,370; AIR 1998 SC 768; 11 SCC
251; AIR 1979 SC page 437; 1983 Cr.L.J;
AIR 1973 (SC)1100; AIR 1974 (SC)

(Delivered by Hon'ble Vishnu Chandra

Gupta, J)

(1) This Criminal Misc. Case under
section 482 Criminal Procedure Code
(for short 'Cr.P.C.") has been filed to
guash the proceeding of case No. 4934 of
2009, arising out of case crime no.
4234/08, under section
471/467/468/419/420 of Indian Penal
Code (for short 'l.P.C."), P.S. - Kotwali
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Nagar, Distt. - Faizabad, pending in the No.4-Aa) and order sheet dated
court of Chief Judicial Magistrate, 7.8.1987(Paper No.3-Aa), the forged
Faizabad. thumb impression of Kamal Das were
affixed by the advocate during the course
(2) In this petition the cognizance of inspection of file. The Assistant Record
taken by the court in pursuance of the Officer by its order dated 1.10.2008
police report has been challenged in thedirected to lodged the F.LR. of this
light of Section 195 Cr.P.C. on the ground incident. It was also mentioned in the first
that in this case forgery committed in information report that person who had
respect of a document produced in the already died was shown to be alive before
judicial proceedings. Therefore, the court. The benefit of this act should go
cognizance taken by the court on the basisto one Ram Kishun Yadav (Petitioner)
of police report would be void. Learned S/O Jai Sri Yadav, presently R/O 566,
counsel for the petitioner in support of his Audhpuri Colony, Amani Ganj, Kotwali
contention relied upon the judgment of City, Faizabad. The F.I.R. Accordingly
the Apex Court passed R005 (4) SCC, lodged against him on 10.10.2008. The
370, Igbal Singh Marwah and Another  investigation was conducted and
Vs. Meenakshi Marwah and Another. chargesheet was filed against Ram Kishor
Yadav u/s 419/420/467/468/471 1.P.C.
(3) On the contrary learned AGA From the perusal of the record of
submitted that case does not fall within investigation it reveals that forged thumb
the ambit of Section 195 Cr.P.C. becauseimpressions of deceased Kamal Das were
the forgery committed in respect of such put on the order-sheets with intent to get
document which is not produced by either an advantage to show that Kamal Das was
party to the proceedings. On fact Igbal alive on the date fixed in this case on
Singh Marwah's case (supra) will not 07.08.1987 and 28.11.1987. Hence,
apply. offence against the petitioner is made out.

(4) In the light of the submissions (6) Whether case falls within the
raised by the counsels for the parties, theambit of section 195 Cr.P.C. or not, it
facts of this case required to be scanned. would be necessary to look into the

provisions of section 195 of the Cr.P.C,,

(5) The First Information Report (for which are re-produced herein below :-
short 'F.I.LR.") has been lodged by one
Chandrika Prasad reader of Court of "195. Prosecution for contempt of
Assistant Record Officer, Faizabad, in lawful authority of public servants,for
police station - Kotwali city that a case is offences against public justice and for
pending before the court having case no.offences relating to documents given in
50/59/85/91/139/130/146/166/236/410 of evidence.--(1) No court shall take
village Manjha Barhatta, Pargana, Haweli cognizance-

Oudh Tahsil and District - Faizabad. This

case was Mahanth Ram Garib Das Vs. (@)(i) If any offence punishable
Kamal Das was in respect of section 54 of under sections 172 to 188 (both inclusive)
U.P. Land Revenue Act. In the order sheetof the Indian Penal Code (45 of 1860), or
of this case dated 28.11.19877 (Paper
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(i) Of any abetment of, attempt to order the withdrawal of the complaint and

commit, such offence, or send a copy of such order to the court;

and upon its receipt by the court, no

(i) Of any criminal conspiracy to further proceedings shall be taken on the
commit, such offence, complaint:

except on the complaint in writing of Provided that no such withdrawal
the public servant concerned or of some shall be ordered if the trial in the court of
other public servant to whom he is firstinstance has been concluded.
administratively subordinate;
(3) In clause (b) of sub-section (1),
(b)(i) Of any offence punishable the term "court” means a Civil, Revenue
under any of the following sections of the or Criminal Court, and includes a tribunal
Indian Penal Code (45 of 1860), namely, constituted by or under a Central,
sections 193 to 196 (both inclusive), 199, provincial or State Act if declared by that
200, 205 to 211 (both inclusive) and 228, Act to be a court for the purposes of this
when such offence is alleged to have beensection.
committed in, or in relation to, any
proceeding in any court, or (4) For the purposes of clause (b) of
sub-section (1), a court shall be deemed to
(i) Of any offence described in be subordinate to the court to which
section 463, or punishable under sectionappeals ordinarily lie from appeal able
471, section 475 or section 476, of the decrees or sentences of such former court,
said Code, when such offence is allegedor in the case of a civil court from whose
to have been committed in respect of adecrees no appeal ordinarily lies, to the
document produced or given in evidence principal court having ordinary original
in a proceeding in any court, or civil jurisdiction within whose local
jurisdiction such civil court is situate:
(i) Of any criminal conspiracy to

commit, or attempt to commit, or the Provided that-
abetment of, any offence specified in sub-
clause (i) or sub-clause (i), except on the (a) Where appeals lie to more than

complaint in writing of that court, or of one court, the Appellate Court of inferior
some other court to which that court is jurisdiction shall be the court to which

subordinate. such court shall be deemed subordinate;
except on the complaint in writing of
that Court or by such officer of the Court (b) Where appeals lie to a Civil and

as that Court may authorise in writing in to Revenue Court, such court shall be
this behalf, or of some other Court to deemed to be subordinate to the Civil or
which that Court is subordinate. Revenue Court according to the nature of
the case or proceeding in connection with
(2) Where a complaint has been which the offence is alleged to have been
made by a public servant under clause (a)committed."”
of subsection (1) any authority to which
he is administratively subordinate may
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(7 From perusal of section document produced or given in evidence
195(1)(b) (ii) reveals that the court could by any party to the proceeding in the
take cognizance of any offence describedaforesaid proceedings.
in Section 463, or punishable 471, 475 or
476 1.P.C. when such offence is alleged to (12) To attract the provisions of
have been committed in respect of section 195 Cr.P.C. following are the
document produced or given in evidence requirements:-
in a proceeding in any Court, except on I. If any offence is committed for
the complaint in writing of that Court or contempt of lawful authority of public
by such officer of some other Court of the servants as covered under section 172 to
as that court may authorise in writing in 188 I.P.C.(both inclusive), section
this behalf, or the Court to which that 195(1)(a) will attract.
court is subordinate. Il. If prosecution relates to an

offence against public justice as included

(8) Learned counsel for the in section 193 to 196 (both inclusive) 199,
petitioner submits that the case is covered200, 205 to 211 (both inclusive) and 228
under section 195(1)(b)(ii) Cr.P.C. I.P.C, section 195(1)(b)(i) will attract.
because it relates to a document in the lll. If prosecution for the offence
record of the case. Hence, in view of the relating to a document produced by any
Igbal Singh Marwah's case cognizance party to the proceeding given in evidence
could only be taken on complaint filed by in a court as covered in Section 463, 471,
the court or by any other authorized 475, 476 1.P.C , section 195(1)(b)(ii) will
person and not on the basis of police attract.
report.

(13) In all the aforesaid three

(9) On the contrary learned A.G.A. contingencies, no court could take
submits that this case does not fall within cognizance except on the complaint in
the ambit of Section 195(1)(b)(ii) Cr.P.C. writing of the public servant concerned or
because the alleged act of accused was irany  authority to which he is
relation to a document which has not beenadministratively subordinate or by Court
produced by any of the party nor the or by such officer of some other Court as
alleged act said to have been committedthat court may authorise in writing in this
by any of the party to the proceedings. behalf, or the Court to which that court is

subordinate.

(10) Having considered the rival (14) So far as the procedure of
submissions of counsels for the parties complaint is concerned, Section 340 of
and going through the record it is Cr.P.C. is also relevant, which is
necessary to look into the factual matrix reproduced herein below:-
of this case.

"340 . Procedure in case

(11) Admittedly the documents mentioned in section 195-(1) When
purported to have been tempered with areupon an application made to it in this
nothing but the order-sheets of behalf or otherwise any court is of
proceedings before a Revenue Authority. opinion that it is expedient in the interest
The alleged tempering is not in respect of of justice that an inquiry should be made
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into any offence referred to in clause (b) (4) In this section, "court" has the
of sub-section (1) of section 195, which same meaning as in section 195."
appears to have been committed in or in

relation to a proceeding in that court or, as (15) Section 343 of Cr. P.C. relating
the case may be, in respect of a documento manner of taking cognizance by the
produced or given in evidence in a Magistrate in such type of case. Section
proceeding in that court, such court may, 343 is also reproduced herein below :-
after such preliminary inquiry, if any, as it
thinks necessary,-

367

"343. Procedure of Magistrate
taking Cognizance-

(a) Record a finding to that effect;

(b) Make a complaint thereof in (1) A Magistrate to whom a
writing; complaint is made under section 340 or

(c) Send it to a Magistrate of the section 341 shall, notwithstanding
first class having jurisdiction; anything contained in Chapter XV

(d) Take sufficient security for the proceed, as far as may be, to deal with the
appearance for the accused before sucltase as if it were instituted on a police
Magistrate, or if the alleged offence is report.
non-bailable and the court thinks it
necessary so to do send the accused in
custody to such Magistrate; and

(2) Where it is brought to the notice
of such Magistrate, or of any other
Magistrate to whom the case may have
(e) Bind over any person to appear been transferred, that an appeal is pending
and give evidence before such Magistrate. against the decision arrived at in the
judicial proceeding out of which the
(2) The power conferred on a court matter has arisen, he may, if he thinks fit,
by sub-section (1) in respect of an offence at any stage, adjourn the hearing of the
may, in any case where that court hascase until such appeal is decided."
neither made a complaint under sub-
section (1) in respect of that offence nor (16) Section 345 of the Criminal
rejected an application for the making of Procedure Code deals with the cases
such complaint, be exercised by the courtfalling Clause (b) of sub-clause (1) of
to which such former court is subordinate Section 195 Cr.P.C. Section 345 is also

within the meaning of sub-section (4) of
section 195.

(3) A complaint made under this
section shall be signed, -

(@) where the court making the
complaint is a High Court, by such officer
of the court as the court may appoint;

(b) in any other case, by the
presiding officer of the court or by such
officer of the Court as the Court may
authorise in writing in this behalf.]

relevant in the light of Section 195 .
Section 345 Cr.P.C. provides procedure in
certain cases of contempt, the provision
ogf section 345 Cr.P.C.is also reproduced
herein below :-

"345. Procedure in certain cases
of contempt.-

(1) When any such offence as is
described in section 175, section 178,
section 179, section 1 80 or section 228 of
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the Indian Penal Code (45 of 1860) is ambit of Section 195 Cr.P.C. as held in
committed in the view or presence of any M. Narayan Das V/s State of
Civil, Criminal or Revenue Court, the Karnataka, 2003)11 SCC 251.
court may cause the offender to be
detained in custody and may at any time (19) In Igbal Singh Marwaha's
before the rising of the court on the same case (Supra) a constitution Bench of
day, take cognizance of the offence and,Hon'ble Supreme Court dealt with the
after giving the offender a reasonable case falling under section 195(1)(b)(ii)
opportunity of showing cause why he and held that if forgery in respect of the
should not be punished under this section,document produced in the court has been
sentence the offender to fine not committed before filing of the documents,
exceeding two hundred rupees, and, inthe same would be out of the purview of
default of payment of fine, to simple section 195 Cr.P.C.
imprisonment for a term which may
extend to one month, unless such fine be (20) The present case is not in
sooner paid. respect of a document produced in any
proceedings in a court by any party to the
(2) In every such case the court shall proceeding, sdgbal Singh Marwaha's
record the facts constituting the offence, case(Supra)will not extend any help to
with the statement (if any) made by the the petitioner.
offender as well as the finding and
sentence. (21) For attracting the provisions
Section 195 it is indispensable that
(3) If the offence is under section offence committed must in some manner
228 of the Indian Penal Code (45 of have affected the proceedings or had been
1860), the record shall show the nature designed to affect them or come to the
and stage of the judicial proceeding in light in course of them, but an offence
which the Court interrupted or insulted committed after the close is wholly
was sitting, and the nature of the outside the scope of provision of Section
interruption or insult. 195, as held ir5. L. Goswami vs High
Court Of Madhya Pradesh AIR 1979
a7 The investigation is the SC page 437.
statutory power of the police under
Cr.P.C.. These powers are not in any way (22) The next requirement to attract
controlled or circumscribed by section section 195 is that the proceedings must
195 Cr.P.C. as held iBState of Punjab  be before a court. The proceedings
Vs. Raj Singh, AIR 1998 SC 768 purported to be under section 54 of the
U.P.Land Revenue Act are related with
(18) It is also to be noticed that at revising the map and record of Revenue
the stage of investigation Section 195 Land. InLal Bihari Prasad Vs. State of
Cr.P.C. has no application. Once Bihar, 1980 Cr.L.J page 64 (Patna-
investigation is completed then embargo Division Bench) it has been held that
in section 195 Cr.P.C. comes into play Deputy Collector incharge of Land
and court would not be competent to take Reforms or Additional Collector or
cognizance . If offence falls within the Additional Commissioner hearing
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mutation dispute is not a court within the as a party, i.e., after having become a
meaning of Section 195Cr.P.C. However, party to the proceedings, as held in
in Maharaji Vs. Rama Shankar, 1983 Raghunath Vs. State of U.P. AIR 1973
Cr.L.J, 24 (Allahabad High Court), it (SC) 1100 and in Mohan Lal Vs. State
was held that Tehsildar conducting of Rajasthan AIR 1974 (SC) page 299.
mutation proceedings u/s 34 of U.P. Land
Revenue Act, 1901 is a Revenue Court (25) The question, whether in the
within the meaning of Section 195 present case Section 195 Cr.P.C.will
Cr.P.C. create a bar in taking cognizance by the
Magistrate ? is to be considered in the
(23) The proceedings under section light of the fact of the case. The entire
540f U.P.L.R.Act relating to revision of record is not before this court. What
map and record of revenue land are offence has been committed in the facts
conducted by Record Officer in view of and circumstances of this case or whether
section 54(1) of U.P.L.R.Act. Section 4(8) the offence for which the cognizance has
defines the Revenue Court. Section 4(8) been taken by the Magistrate are made out
of U.P.Land Revenue Act,1901 is or notis also to be seen in the light of fact

extracted below:- of this case.

" 4. Definitions.-- In this Act unless (26) From perusal of the record
there be something repungent in the available here, it appears from the
subject or context-- allegations made in the F.I.R. that some

lawyer tempered with the order sheets of

(8) " Revenue Court" means all or the case. However, the chargesheet has
any of the following authorties(that is to been filed against the present petitioner
say), the Board and all members thereof,Ram Kishun Yadav. In case, the case falls

Commissioners, Additional Under Section 195 (1)(b)(ii) or (iii)
Commissioners,Collectors ,Additional Cr.P.C. then it would be incumbent upon
Collectors, Assistant Collectors, the court to see whether the person

Settelment officers, Record officers,and committed offence by tempering the
Assistant Record Officers and order-sheet was party to those

Tehsildars;" proceedings, in respect of which such
forgery has been committed.
Hence Rocord officer conducting (27) In case the the matter falls

proceeding under section 54 of U.P.L.R.Act within the ambit of Section 195(1)(a)(i) or

certainly be categorized as court 195(1)(b)(i) in that event too court has to

proceedings and the Revenue Officer decide whether any offence punishable

dealing with those proceedings shall under section 172 to 188 (both inclusive),

certainly fall within the ambit of "Court" as section 193 to 196 (both inclusive), 199,

defined in Section 195 (3) of Cr.P.C. 200, 205 to 211 (both inclusive) and
section 228 I.P.C. are made out from the

(24) In order to attract an operation material available in the police diary.

of the section 195, the offence should be

alleged to have been committed by the (28) It is clear that if the case falls

party to the proceedings in his characterwithin the ambit of either Section
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195(1)(a) or 195(1)(b), cognizance taken Sri B.K. Chaudhary
by Magistrate would be bad because theAri A.K. Chaudhary
same would be against the procedureSri Alok Kumar
established by law as contained in SectionSri B.L. Maurya
195 readwith Section 340 and 343 Cr.P.C. Sri N.L. Pandey

; U.P. State Commission for Backward
circu(rflzzarlge\geg;/ t?]lce:tz(':\saeb?x; f(?c():ttjsrt?sn Ocl)fclasses Act.1996-Section-10- Power of
. . ’ Commission-to  adjudicate individual
the firm view that matter should be sent grievances-when legislature silent-
back to the Trial Court to give specific commission has no authority to
finding with reasons on the basis of adjudicate the individual grievances-in
material available on police diary whether absence of power like Court or Tribunal-
this case is covered under section 195°rder quashed.
Cr.P.C. or not _? In case, trial court comes y.14. para-18
to the conclusion that case does not falls™
within the ambit of section 195 Cr.P.C., A perusal of impugned order dated
only in that event, that court shall proceed 13.08.2004, passed by the Commission

with the trial.

(30) In view of the above it is

reveals that the Commission not only
required the authorities of the Education
Department to submit their reply but also
proceeded to decide the complaint as a lis

provided that till the Trial Court takes petween the complainants and authorities

decision on the aforesaid issue,

NO of the Education Department and after

coercive steps shall be taken against thediscussing the matter at length has given a

petitioner.

(31) With this observation, petition is

finally disposed of.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 19.03.2013

BEFORE
THE HON'BLE DEVENDRA KUMAR
UPADHYAYA, J.

Service Single No. 5933 of 2005

State of U.P. ...Petitioner
Versus

State Backward Commission U.P. and

others ...Respondents

Counsel for the Petitioner:
C.S.C.

Counsel for the Respondents:

finding to the effect that the complainants
are liable to be promoted in lecturer's grade
and further that they are entitled to the
salary of the said grade. The manner in
which the Commission appears to have
proceeded and recorded its finding leaves
no room of doubt that it not only
entertained but even decided the individual
dispute raised by the complainants in
respect of their individual grievances
pertaining to their service conditions.
Case Law discussed:

[2011 (1) ADJ 112 (DB)]

(Delivered by Hon'ble Devendra Kumar
Upadhyaya, J)

1. As to whether U.P. State
Commission for Backward Classes
(hereinafter referred to as ' Commission’)
constituted under U.P. State Commission
for Backward Classes Act, 1996 is
couched with power and authority under
Section 9 read with Section 10 of the said
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Act to determine a lis relating to service District Inspector of Schools, Lucknow,
matter of an individual is the question intermediate classes were suspended for
which is engaging attention of this Court some years.
in the instant writ petition.
4. On the aforesaid complaint, it
2. Heard Sri Himanshu Shekhar, appears that the Commission required
learned counsel appearing for the District Inspector of Schools and other
petitioners- State of U.P. through authorities of the Education Department
Principal Secretary Education Civil to furnish their reply, in compliance
Secretariat, Lucknow and others and thereof the District Inspector of Schools
learned counsel for Commission as well submitted his reply by means of a letter
as learned counsel for complainants anddated 17.02.2003, which has been
perused the documents and materialannexed as Annexure No0.6 to the writ
available on record. petition. In the said reply, it was stated by
the District Inspector of Schools that the
3. Facts of the case which led to Institution in question is recognized for
filing of the instant writ petition whereby high school classes and is in grant-in-aid
a challenge has been thrown by the Statescheme for the classes upto high school
of U.P. to an order dated 13.08.2004, level. Further, so far as the intermediate
passed by the Commission in Case No.classes (11th and 12th) are concerned, the
226 of 2000, Ram Sewak and others -recognition to the Institution though has
versus- Regional Joint Director of been granted, however, intermediate
Education, Lucknow, are that a complaint classes are not covered by grant-in-aid
by Sri Ram Sewak, Sri Divakar Singh and scheme. It was further replied by the
Sri Brij Gopal was made to the District Inspector of Schools that no posts
Commission praying therein that an in the Institution have been sanctioned in
appropriate direction be issued to make lecturer's grade. It was also informed that
available lecturer's pay-scale to them andthe intermediate classes were earlier
to relieve them of alleged exploitation. In ordered to be abolished by means of an
the said complaint, it was stated by the order dated 12.07.1961 and thereafter, the
complainants that they had teaching in Institution was recognized for
intermediate classes of Sohan Lal Higherintermediate classes without any grant
Secondary School, Rajendra Nagar, from the State Government, vide order
Lucknow since July, 1998 (hereinafter dated 13.9.1997. The District Inspector of
referred to as 'Institution”) but no efforts Schools further submitted in his reply to
were made by the Management of the saidthe Commission that the complainants,
Institution regarding their promotion and namely, Sri Ram Sewak, Sri Divakar
payment of pay-scale of lecture grade. It Singh and Sri  Brij Gopal are
was also stated in the said complaint thatregular/permanent LT Grade teachers in
the Institution was recognized to run high the Institution and they are getting their
school and intermediate classes alongsalary in the said grade from the State
with the financial grant under which the exchequer. He also stated that as per
high school and intermediate classes arereport submitted by the principal of the
being run. However, for certain reasons, Institution, the complainants were
with the consent and concurrence of therequired to teach the intermediate classes
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for sometime when the Institution 7. On the other hand, learned
received recognition for intermediate counsels appearing for the complainants-
classes without any grant, however, opposite parties and the Commission have
subsequently, the teaching work from the tried their best, though in vain, to defend
complaints was stopped being taken. Thethe order dated 13.08.2004, passed by the
District Inspector of Schools further Commission arguing, inter-alia, that the
stated that in case recognition is grantedCommission has been vested with ample
in an Institution without any State grant powers under Section 9 (b and c) of U.P.
then in that event payment to the teachersState Commission for Backward Classes
teaching in subjects which are recognized Act, 1996. Drawing attention of the Court
without State grant is made by the college to the aforesaid provisions of the Act, it
management. Lastly, he categorically has been submitted by the learned
stated in his reply that in absence of any counsels appearing for the Commission as
sanctioned post of lecturer's grade well as complainants that under sub-
available in the institution, the clause (b) of Section 9 of the Act, the
complainants are not legally entitled to be Commission has been vested with ample
paid the pay-scale of lecturer's grade. authority to investigate and monitor all
the matters relating to safeguards
5. The matter was considered by the provided for the backward classes and
Commission which appears to have further that the Commission can enquire
treated the complaint to be decided as a lisinto a specific complaint as well and
between complainants and authorities of make appropriate orders and
education department of the District, recommendations. It has also been stated
Lucknow. The Commission, thus, passedthat the order dated 13.08.2004 is not a
impugned order dated 13.08.2004 holding direction; rather it is an opinion of the
therein that the complainants Ram SewakCommission.
and Brij Gopal are entitled to be promoted
on the lecturer's grade and they are also 8. | have given my anxious
entitled to be paid salary of the said grade. consideration to the competing arguments
raised by the learned counsels for the
6. Assailing the order dated respective parties.
13.08.2004, Sri Himanshu Shekher,
learned counsel appearing for the State 9. State Commission for Backward
has submitted that though Commission is Classes has been constituted by the State
a creation of statute made by the StateGovernment under Section 3 of the Act.
Legislature, however, under the statutory The functions and powers of the
scheme of the said legislative enactmentCommission can be found in Chapter 3 of
under which Commission has been the Act. Section 9 contains prescriptions
created, the Commission has not beenwhich provide for functions of the
trusted any lawful authority to adjudicate Commission. Section 9 of the Act runs as
any individual dispute between the under:-
parties, specially a dispute of nature
which was enquired into and adjudicated "9. Functions of the Commission -
by the Commission in the instant case. (1) The Commission shall perform all or
any of the following functions, namely -



1 All

(a) the Commission shall examine
requests for inclusion of any class of
citizens as a Backward Class
inclusion or non-inclusion of
Backward Class
tender such advice to the

Government as it deems appropriate;

any

(b) to investigate and monitor all
matters relating to the

any law for the time being in force or

State of U.P. \&tate Backward Commission U.P. and others

in the
Schedule and hear complains of wrong
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development and advancement of the
backward Classes as may be referred to it
by the State Government.

(2) The State Government shall
cause the reports of the Commission to be

in the Schedule andlaid before each House of the State
State Legislature along with it memorandum

explaining the action taken or proposed to
be taken on the recommendations and the
reason for the non-acceptance, if any, of

safeguards any such recommendations."
provided for the Backward Classes under

10. Section 10 of the Act vests

under any order of the State Governmentcertain powers to the Commission and

and to evaluate the working of such
safeguards;

(c)to enquire into specific complaints
with respect to the deprivation of rights
and safeguards of the backward Classes;

(d) to participate and advise on the
planning process of socio-economic

development of the backward Classes andpublic

to evaluate the progress of their
development;
(e) to present to the State

Government annually and at such other
times as the Commission may deem fit,

reports upon the working of those

states that while performing its functions

under Section 9 of the Act, the

Commission shall have all the powers of a
civil court in respect of matter pertaining

to summoning and enforcing the

attendance and examining the person on
oath, requiring the discovery and

production of any document, receiving

evidence on affidavits, calling for any

record or its copy, issuing

commissions for examination of withnesses
and documents and any other matter
which may be prescribed. Section 10 of
the Act is also quoted herein as under:-

"10.Powers of the Commission:-
The Commission shall, while performing

safeguards; its functions under sub-section (1) of
Section 9, have all the powers of a civil
() to make in such reports court trying a suit and in particular, in

recommendations, as to the measures thatespect of the following matters, namely:-

should be taken by the State government

or the effective implementation of those a) summoning and enforcing the

safeguards and other measures for theattendance of any person and examining

protection, welfare and socio-economic him on oath;

development of the backward Classes;

and b) requiring the discovery and
production of any document;

(g) to discharge such other function

in relation to the protection, welfare, c) receiving evidence on affidavits;
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been prescribed under Section 9 including
d) requisitioning any public record presentation of reports to the State
or copy thereof from any court or office;  Government annually on working of such
safeguards provided for to the Backward
e) issuing commissions for the Classes. It is also couched with an authority
examination of withesses and documents;to make recommendations as regards the
and measures which should be taken by the
State  Government  for  effectively
f) any other matter which may be implementing the safeguards and measures
prescribed.” for protection, welfare and socio-economic
development of the Backward Classes.
11. As observed above, the issue
which needs an answer in the instant case 13. The functions, thus, entrusted by
is as to whether in exercise of its the State Legislature to the Commission
functions and powers under Sections 9are related to a class action, meaning
and 10 of the Act, the Commission can thereby, the Commission is mandated to
entertain and decide an individual dispute discharge its functions in a manner that
pertaining to the alleged grievances of anappropriately ensures safeguarding the
individual relating to matter concerning protections and rights provided by law to
his service conditions. the Backward Classes. The Commission
is not vested with an authority or power or
12. So far as Section 10 of the Act is jurisdiction to decide an individual
concerned, it gives power to the dispute, specially the dispute of the nature
Commission in certain matters which has been decided in the instant case
enumerated therein to exercise certainwhich is primarily related to the alleged
powers of a civil court. A close scrutiny grievance of the complainant that they are
of Section 9 of the Act discloses that the not being promoted to the lecturer grade
basic function of the Commission is to and further that they are not being paid
entertain the requests for inclusion of any their salary in the said grade.
class of citizens as a backward class in the
Schedule and to hear complaints of wrong 14. The intermediate institutions in
inclusion or non-inclusion of any backward the State of U.P. are governed by the
class in the Schedule of the Act. The provisions of U.P. Intermediate Education
Commission has further been mandated toAct, 1921. The matters relating to service
tender its advise to the State Government asonditions of the teachers and non-
may be deemed appropriate by it. Theteaching staffs working in these
Commission has also been given authorityinstitutions are governed by the
to investigate and monitor all matters provisions of U.P. Intermediate Education
relating to the safeguards provided for the Act, 1921, the U.P. Secondary Education
Backward Classes under law and also to(Services Selection Boards) Act 1982 and
make an evaluation of the working of such the U.P. High Schools and Intermediate
safeguards. It can also enquire into specificColleges (Payment of Salaries of
complaints with respect to deprivation of Teachers and other Employees) Act,
rights and safeguards of the Backward 1971. The complainants, or for that matter
Classes. Various other functions have alsoany other teaching or non-teaching staff,
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having any grievance concerning the (d), (e) and (f). The Commission may also
matters related to their service conditions discharge such other function under
in the institution could approach the Clause (g) in relation to protection,
authorities of the education department or welfare, development and advancement of
could take recourse to knocking the doorsthe Backward Classes as may be referred
of the courts seeking appropriate legal to it by the State Government. Sub-clause
remedy which may be available to such a(b) provide for investigation and
person under law. However, as observedmonitoring of all matters relating to
above, the scheme of the Act under which safeguards provided for backward class
the Commission has been constitutedunder any law for the time being enforced
clearly shows that the Commission hasor under the orders of the State
not been constituted to entertain or decideGovernment. Sub-clause (c) provides for
an individual dispute concerning service enquiry into specified complaints with
conditions of the employees including respect to deprivation of rights and
teachers working in an intermediate safeguards of the backward classes. Both
institutions. these sub-clauses provide for class action
in respect of safeguards provided for
15. The aforesaid view finds support backwardness under any law and in
from a Division Bench judgment of this respect of deprivation of their rights. The
Court reported in[2011(1) ADJ 112 investigation and enquiry referred to in
(DB)], Prof. Banarsi Tripathi versus the sub-clauses are not provided to be
State of U.P. and others. In this made in respect of any complaint relating
judgment, this Court has in unequivocal to enforcement of the rights of any
terms held that investigation and enquiry individual. The word 'backward classes'
referred to in various sub-clauses of has to be read in the context of the
Section 9 of the Act are not provided to complaints of deprivation of rights and
be made in respect of any grievance safeguards of group of persons. The
relating to enforcement of the rights of Commission can inquire into violation of
any individual. It has further been held their rights, and submit its report to the
that Section 9 (a, b, d, e, f and g) also State Government, which shall cause the
talks of rights and safeguards of report to be laid before each house of the
Backward Classes and not of an State Legislature along with a
individual. The relevant paragraphs 36, memorandum explaining action taken or
38, 39, 40, 41 and 42 of the said judgmentproposed to be taken and the reasons for
in the case ofProf. Banarsi Tripathi the non-acceptance, if any of any such
(supra) are reproduced below:- recommendation. The powers enumerated
in Section 9 (1) are not to be exercised in
36. Section 9 (1) (a) of the State Act respect of complaints of any individuals
is couched in the same language asregarding enforcement of their rights. The
Section 9 (1) of the Central Act, except deprivation of the rights and safeguards
that the word 'wrong inclusion' in place of of backward classes do not include an
‘over-inclusion'. The word more or less individual complaint of enforcement of
carry the same meaning. The State Actany right, and would certainly not include
provides for further powers to the a recommendation or direction to the
Commission under Section 9 (1) (b), (c), Court to give payment of salary,
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appointment, to lodge first information relation to the protection, welfare,
report against any person or to punish a development and advancement of the
person. It would definitely not include a Backward Classes as may be referred to it
direction not to appoint a person as Head by the State Government.
of the Department or a members of any
statutory committee. 39.The individuals belonging to
Backward Classes like all other citizens of
38.The object and purpose of the country have the rights, under various
establishing the Backward Classes statutes and also under Article 226 and a
Commission at the Centre and in the Statefundamental right under Article 32 of the
is to examine the requests for inclusion of Constitution of India to raise their
any class of citizens as a backward classgrievances and to seek relief from Courts.
in the lists, and hear complaints of over-
inclusion or under-inclusion of any 40. When the statute includes an
backward class in such lists, and tender explicit function, we must follow and
such advice to the Government as it understand that function in the same light
deems appropriate. The State Act hasand purpose. These functions are
extended the functions of State restricted to the enumerated functions
Commission to investigate and monitor with the conditions that the Commission
all the matters relating to the safeguards shall perform all or any of the functions.
provided for the Backward Classes under The doctrine of 'noscitur a sociis', used to
any law or under any order of the State interpret statutes provides that, an
Government, and to evaluate the working ambiguous term may be given more
of such safeguards. Section 9 of the Stateprecise content by the neighboring words
Act further provides to enquire into with which it is associated, can be used
specific complaints with respect to the here to interpret the scope and content of
deprivation of rights and safeguards of functions of the Commission under
the Backward Classes, to participate and Section 9 (1) (c). All the functions under
advise on the planning process of socio- sub Sections (1) (a),(b), and (d) to (g), are
economic development of the Backward class actions. Section 9 (1) (c) , also talks
Classes and to evaluate the progress ofof rights and safeguard of backward
their development. The State Commissionclasses, and not of an individual
is also empowered to present to the Statebelonging to backward class. The
Government annually upon the working of Commission, in our considered opinion
those  safeguards. The  functions therefore, does not have power to
enumerated under sub clauses (f) and (g)investigate, monitor or advise the State
of Section 9 of the State Act include the Government in respect of any functions
powers to make such reports and other than the functions enumerated in
recommendations, as to the measures thatSection 9. Basically the functions of the
should be taken by the State GovernmentCentral Commission and State
or the effective implementation of those Commission is to look into the wrong
safeguards and other measures for theinclusion or non-inclusion of any
protection, welfare and socio-economic Backward Class in the Schedule, and such
development of the Backward Classes,class action relating to the Backward
and to discharge such other function in Classes, which are necessary for
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protecting their rights given under any powers and duties to recommend action
law, for their protection, welfare and againstindividuals.
socio-economic development. The
individual complaints regarding non 16. In the aforesaid judgment, it has,
fulfillment of any right guaranteed under thus, clearly been held that the
Constitution by any law are required to Commission is not a Court or Tribunal to
be investigated and redressed in adjudicate individual complaints.
accordance with the process prescribed Incidentally, it is also noticeable that the
for adjudication by the courts of law and aforesaid judgment in the case fof.
not by the Commission Banarsi Tripathi (supra) also relates to
service related grievances of an
41. The Commission for the purpose individual.
of dealing with the complaints, is not a
Court or Tribunal, to adjudicate such 17. So far as instant case is
complaints. The powers of the concerned, a complaint by complainants
Commission under Section 10 of the Actwas made to the Commission, which is on
or in respect of investigation and enquiry record as Annexure No.5 to the writ
into a class action, is for the purpose of petition, perusal of which makes it
recommendation, and not for deciding explicit that grievances of the
any issue brought before it. The complainants related to their alleged non-
Commission has not been established topromotion in lecture's grade and non-
substitute the courts of law nor can be payment of salary to them in the said
clothed with powers of imposing penalties grade. Clearly, the grievance/complaint
and punishment, separated and given toraised by the complainants was individual
courts under Article 50 of the Constitution in nature and the same concerned the
of India. matter relating to their service conditions.

42. The service conditions of the 18. A perusal of impugned order
government servants, employees of anydated 13.08.2004, passed by the
Corporations, Government Societies, Commission reveals that the Commission
Public Sector Undertakings, Local not only required the authorities of the
Bodies, or Universities are governed by Education Department to submit their
statutory rules, regulations, statutes, reply but also proceeded to decide the
ordinances and government orders. Thecomplaint as a lis between the
State Commission is not empowered andcomplainants and authorities of the
authorised to direct any action to be taken Education  Department and  after
against any employee, on the pretext ofdiscussing the matter at length has given a
oppression, victimization, or protection of finding to the effect that the complainants
the rights of persons of Backward are liable to be promoted in lecturer's
Classes. Any such recommendation will grade and further that they are entitled to
be wholly illegal and will be overreaching the salary of the said grade. The manner
the jurisdiction conferred on the in which the Commission appears to have
Commission. The State Government inproceeded and recorded its finding leaves
such case will act beyond its executive no room of doubt that it not only

entertained but even decided the
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individual dispute raised by the Counsel for the Respondents:

complainants in respect of their individual C.S.C.

grievances pertaining to their service

conditions. Constitution of India-Artcle-226-

Service Law-period of short time

. . . working w.e.f. 13.07.1983 to
19. In VI.eW of dISCUSSIOn.S made 26.05.1989-on post of Gram Panchayat

above and having regard to the judgment pghikari-whether can be counted for

of Division Bench of this Court in the other consequential service benefits?-

case ofProf. Banarsi Tripathi (supra), | held-'No'-word re-appointment-denotes

have no hesitation to hold that the order ‘first ~ regular  appointment  on

dated 13.08.2004, passed by thef26|i°5'1383'5° short  term W°rk|l“9
. . ' . ollowed by termination-can not taken

Cqmm@smn is weII' beyond ' |t§ into consideration.

jurisdiction and authority vested in it

under the provisions of Act. Held: Para-18

20. This, the writ petition deserves Lastly, the petitioner was given appointment
to be allowed. on the post of Gram Panchayat Adhikari by an

order dated 09.05.1989 (Annexure No. 6) in

. . .. . pursuance to the Government Order dated

21. Accordingly, the writ petition is 20.10.1986, even if the words mentioned in
allowed. A writ in the nature of certiorari the appointment order are "g: RIS

is issued and the impugned order datedm.. but the said date (09.05.1989)

é3.08.20Q4, f pa;seg k():lyCI the SljaFt,e shall be the date of his appointment in the
ommission for Backwar asses, U. " department on the post of Gram Panchayat

in Case No. 226 of 2000, Sri Ram Sewak aghikari and that date shall be the starting

and others -versus- Regional Joint point of his career. So, the relief as claimed by
Director of Education, Lucknow is hereby the petitioner for giving benefit of the service
quashed. rendered by him w.ef. 13.07.1983 to
26.05.1989 on the post of Gram Panchayat
Adhikari cannot be granted, as such, the
petitioner cannot derive any benefit from the
law as laid down by Hon'ble the Supreme
Court in the case of Sushil Kumar (Supra)
ORIGINAL JURISDICTION because the same is not applicable in the facts

CIVIL SIDE and circumstances of the present case.
DATED: LUCKNOW 04.03.2013

22. There will be no order as to cost.

Case Law discussed:

BEFORE (1986) 3 SCC 325; (2000) 10 SCC 659;
THE HON'BLE ANIL KUMAR, J. 2001(5)SCC358; JT 1993(1) SCC 360
Service Single No.8005 of 2010 (Delivered by Hon'ble Anil Kumar, J)
Ramesh Chandra Maurya ...Petitioner
Versus 1. Heard Sri B.R. Singh, learned

State of U.P. and others ...Respondents . . . -
P counsel for petitioner, Sri A.N. Trivedi,

Counsel for the Petitioner: learned State counsel and perused the
Sri B.R. Singh record.
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2. Facts of the present case are that 6. Sri B.R. Singh, learned counsel
petitioner was initially appointed on the for petitioner in order to press the said
post of Gram Panchayat Adhikari on relief submits that from the perusal of the
13.07.1983 in the Panchayat Raj order dated 09.05.1989 (Annexure No. 6)
Department, State of U.P. and postedpassed by Director, Panchayat Raj, by
under District Panchayat Raj officer, which the petitioner has been appointed
Raebarerli. While he was working and on the post of Gram Panchayat Adhikar,
discharging his duties his services hasthe word mentioned are ga: fagRs

been terminated by order dated gmfea”So taking into consideration the

1/3.05.1984 (Annexure No. 2) on the ..iq material fact. the petiti : :
L , petitioner is entitled
ground that 35 Gram Panchayat Adhikari ¢ o the service benefits for the services

who were yvorking on depgtation ha\{e rendered by him in the department from
been repatriated back to their substantlve13 07.1983 to 26.05.1989. In support of
post in the Panchatraj Department. his contention, learned counsel for

petitioner has relied on the judgment
( Ann?()e.xure -ll;lhoerie;fte:a,titigr?er (\)Saglllsgﬁ passed by Hon'ble the Supreme Court in
: P 9 the case oSushil Kuamr Yadunath Jha

appointment on the post of Gram - -
Panchayat Adhikar by means of order ;/ss.éngggsof India and another, (1986)

dated 08.01.1985 (Annexure No. 4) and
posted at Mabharajganj. In the said 7 Sri AN. Trivedi
capacity, he worked and discharged his ' ! e ved,

duties uptr? 16'12'19;.37' _Agair;l_ﬁsome rebutting the contention of the petitioner
persons who are working in a diflerent o, nits"that as in the appointment order
department had been repatriated back ony,iaq4 09.051989 the word which has
the post of Gram Panchayat Adhikari, so | o men.tioﬁedgaz, s swe@e . 50

the services of the petitioner was ., . . -
terminated it is a fresh appointment of the petitioner
' on the post in question which has been

4. Subsequently, in view of the accepted by him. Thus, taking into

Government Order dated 20.10.1986, thecor]sideration the .S?Iid facts, the r_elief as
petitioner appointed on the post of Gram C'a'”.“ed by the petitioner for counting the
Panchayat Adhikari by means of the order Service rendered by him w.e.f 13.07.1983
dated 09.05.1989 (Annexure No. 6) to 26.05.1989 on the post of Gram

passed by Director, Panchayat Raj, U.P Panchat Adhikari cannot be granted to
Lucknow ’ " 7" "him for the purpose of service benefit.

learned
Additional Chief Standing Counsel while

8. | have heard learned counsel for

5. In view of the abovesaid factual .
parties and gone through the record.

background, the petitioner had filed the
present writ petition before this Court : o
praying that the services rendered by him .9' The core guestion Wh'Ch Is to bg
w.ef 13.07.1983 to 26.05.1989 on the decided in the present case is whether in

post of Gram Panchayat Adhikari may be view of the words mentioned in the
counted for his service benefit.

appointment order dated 09.05.1989
passed by Director, Panchayat Raj, i.e.
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g fAgRh @A, means the same is

a fresh appointment of the petitioner on 14. In the case dfnion of India
the post of Gram Panchayat Adhikar or and others Vs. Rekha Majhi (2000) 10
not? SCC 659 Hon'ble the Supreme Court has

considered the word expression "re-
10. The word 4= Frf%” employment” and it has been held that

mentioned in the order dated 09.05.1989 b_eing the_ object of_the rule, we have_to
means "reappointment” whereas 9ive a wider meaning to the expression

S " " "re-employed" which finds place in Rule
means "absorption”. 75(21)(ii) of the Rules. The expression

., "re-employed"”, if construed in the light of
11. Further, word 4 #3fd"/re-  yhe opject behind the Rule and facts of
employment is defined in theWords  this case, would also include first regular
and Phrases Permanent Edition gppointment in the service (Sel.S.
Volume 36-B at page 96 as “re-  Chawla and others Vs. State of Punjab
employment" means the same service inand another , 2001 (5) SCC 358).
which he was formerly employed"
_ _ 15. Appointment is effected by the
12.  The word "absorption” is employer through a contract of
defined inEncyclopaedic Law Lexicon  employment. As in every contract, so in a
by Justice C. K. Thakker at page 26 as contract of public employment an offer of
under:- appointment to the candidate sought to be
_ . employed and his acceptance of the offer
“The term "absorbed" in service forms the basis of appointment.
Jurisprudence with reference to a pOSt in Appointment iS made to a Vacancy and in
the very nature of things implies that an 4 post. It is, therefore, made by a positive
employee who has not been holding agang deliberate act of engagement creating
particular post in his own right by virtue 3 relationship between employer and
of either recruitment or promotion to that employee. Appoinment is the starting
post but is holding a different post in @ point of a career in public employment. It
different department is brought to that confers a status and ensure all the rights
post either on deputation or by transfer that are attached to public service,
and is subsequently absorbed in that pOStincIuding confirmation, seniority,
where after he becomes a holder of thatpromotion' and SO on tenure. (See. Besant

post in his own right and loses his lien on | 3| vs. State of Punjab AIR 1969 P&H
his parent post (See. Devdutta and others; 7g)

Vs. State of M.P. And others, (1991)

Supp. (2) SCC 553. 16. Hon'ble the Supreme Court in
_ the case of Prafulla Kr. Swain Vs.
13. Hon'ble the Apex Court in the prakash Ch. Misra, JT 1993 (1) SCC 360
case of J & K State Road Transport held that appointment means an actual act
Corporation Vs. Om Prakash and others, of posting a person to a particular office
1998 (7) SCC 662, has held that "re- and anything short of it cannot be

employment means when regular construed as appointment.
employment has "ceased".



1 All] Smt. Urmilaiswal Vs. State of U.P.and others 381

17. As such, although the petitioner Smt. Urmila Jaiswal ...Petitioner
has been initially appointed on the post of Versus
Gram Panchayat Adhikari on 13.07.1983, State of U.P. and others ...Respondents
however, by order dated 02.05.1984 his
services were terminated/dispensed, agai
appointed on the said capacity uptill
16.12.1987, thereafter, his services were
terminated.

Counsel for the Petitioner:
rbri S.S.P. Gupta
Sri Anil Pandey

Counsel for the Respondents:

Cs.C
18. Lastly, the petitioner was given g akhilesh K. Dwivedi

appointment on the post of Gram sy Ramesh Rai

Panchayat Adhikari by an order dated

09.05.1989 (Annexure No. 6) in Constitution of India, Art.-226- Power of
pursuance to the Government Order datedReview-Appeal against cancellation fair

20.10.1986, even if the words mentioned Price shop-dismissed -subsequently-on
review application-commissioner

in the appointment order arg=: fagfh allowed the appeal and remanded back

TFERST but the said date for fresh decision-whether power of
review can be exercised in absence of

(09.05.1989) shall be the date of his statutory provision?-Held-'No' under
appointment in the department on the postclause 28 of U.P. Scheduled commodities
of Gram Panchayat Adhikari and that date distribution  order ~ 2004-no  such
shall be the starting point of his career. Provision of review impugned order
So, the relief as claimed by the petitioner Including entire subsequent proceeding-
T . . without jurisdiction.

for giving benefit of the service rendered

by him w.e.f. 13.07.1983 to 26.05.1989 Held: Para-26

on the post of Gram Panchayat Adhikari

cannot be granted, as such, the petitionerThus, from the proposition of law as
cannot derive any benefit from the law as noted above, it is clear that when the

laid down by Hon'ble the Supreme Court Statute does not confer any power of
review expressly or by necessary

in the case Ofsush” Kumar _(Suprq) implication the power of review cannot
because the same is not applicable in thépe inherent. The distinction which is
facts and circumstances of the presentsought to be raised by the counsel for
case. the respondent no.4 that a mistake was
said to be corrected by Commissioner
19. For the foregoing reasons, the Ynder the inherent power is not
. " . .o acceptable. The Commissioner expressly
writ petition lacks merit and is dismissed. oy arcised the power of review and
""""" allowed the review application vide
ORIGINAL JURISDICTION order dated 28.12.2012, which is beyond
CIVIL SIDE his jurisdiction.
DATED: ALLAHABAD 04.03.2013

Case Law discussed:

BEFORE 1997 R.D. Page 562; 2003 ACJ 1906; 2007(9)
THE HON'BLE ASHOK BHUSHAN, J. ADJ 581 (DB); AIR 1996 SC 2592; 2005(4)
THE HON'BLE ABHINAVA UPADHYA, J. AWC 3563; ADJ 2010 (3) 685; 2008(2)

UPLBEC 1256; AIR 1999 SC 3609; 1987 (4)
Civil Misc. Writ Petition No. 10384 Of 2013



382 INDIAN LAW RERRO'S ALLAHABAD SERIES [2013

SCC 525; 2005(13)SCC 777; (2010) 9 SCC after dismissal of his appeal has filed a
437; ADJ 2010 (3) 685; 2008(1) AD] 718 review application on 01.06.2012, which
_ review application was allowed by order
(Delivered by Hon'ble Ashok Bhushan, J) gated 28.12.2012 and the matter was
remitted to District Supply Office for

1. Heard learned counsel for the nassing a fresh order. After the order of
petitioner, Shri Ramesh Rai, learned {he Appellate Authority dated 28.12.2012,
counsel for the respondent no.4 andine pistrict Supply Officer has passed an
learned  Standing Counsel for the grder on 12.02.2013 by which fair price

respondent nos. 1 to 3. shop agreement of respondent no.4 was
) ) N restored. Consequently, the petitioner's
2. By this writ petition, the fajr price shop agreement was cancelled.

petitioner has prayed for quashing the
order dated 28.12.2012 passed in the g The petitioner has come up in the
review application filed by the respondent \yrit petition challenging the order of the

no.4 as well as the consequential ordercommissioner dated 28.12.2012 allowing

respondent no.4. consequential order dated 12.02.2013.
3. We have heard learned counsel 7 | earned counsel for the petitioner
for the parties. challenging the aforesaid orders

) ) . contended that the Commissioner having
4. The issue which has been raisedgnce dismissed the appeal by order dated

for consideration in the petition is legal in 13t April 2012, had no authority or
nature, therefore, with the consent of thejurisdiction to review the order and pass

parties, the writ petition is being finally ‘sypsequent order on 28.12.2012, which is
disposed of at the stage of admission. without  jurisdiction and all the
_ consequential proceedings are Vvitiated
5. The brief facts of the case as on gecordingly. He has submitted that the
record are that the respondent no.4 wasyppeal of the Commissioner is provided
allotted fair price shop of Gram ynger Clause 28 of U.P. Scheduled
Phulwariya. He has been running his shopcommodities Distribution Order, 2004,
since 1993. By order dated 26.02.2011, ang there is no provision for review nor
the fair price shop of the respondent no.4 any such power has been conferred on the
was cancelled. Against the said order, theAppeIIate Authority. He submits that
respondent no.4 filed an appeal being statute having not conferred any power of
appeal  no.90/88/173/G-2011,  which reyiew on the commissioner, the review
appeal was also dismissed Dby the gpplication could not have been
Commissioner on 13.04.2012. After the gniertained, therefore, the orders passed

appeal was dismissed Dby the gre without jurisdiction.
Commissioner on the basis of resolution

of Gaon Sabha dated 20.09.2012, fresh g | earned counsel for the petitioner
allotment was made in favour of has piaced reliance on Full Bench

petitioner Smt. Urmila Jaiswal by order j qgment of this Court reported 997
dated 12.10.2012. The respondent no.4R p Page 562 (Smt. Shivraji and
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Others  Vs.  Dy. Director of 3563 Kesari Devi Vs. State of U.P., ADJ
Consolidation, Allahabad and others), 2010 (3) 685 Desh Raj Vs. State of U.P,
2003 ACJ 1906 (Sudha Sharma Vs. 2008 (2) UPLBEC 1256 (Amin Khan
State of U.P.) and Division Bench Vs. State of U.P. & Others) In support
judgment of this Court reported in of his submissions that quashing the order
2007(9) ADJ 581 (DB) ( Syed dated 28.12.2012, an illegal order shall
Madadgar Husain Rizvi and another revive. He has placed reliance on the
Vs. State of U.P. and Others). Apex Court judgment reported iAIR
1999 SC 3609 (Maharaja chintamani

9. Sri Ramesh Rai, learned counsel Saran Nath Shahdeo, Vs. State of Bihar
for the respondent no.4 refuting the and Others.
submission of the petitioner contended
that the petitioner has no locus to 11. We have considered the
challenge the orders passed by thesubmissions of the learned counsel for the
Commissioner in review being subsequent parties and have perused the record.
allottee. It is submitted that the review
application was entertained and pending 12. Against an order cancelling the
on the date when allotment was made infair price shop agreement, the appeal is
favour of the petitioner. Hence, the contemplated in Clause 28 of the 2004
petitioner has no right or locus to Order (hereinafter referred to as 'Order
challenge the orders. It is further 2004"). Clause 28 of the Order 2004 is
submitted that the Appellate Authority quoted below:
has inherent power to correct the earlier
order on 13.04.2012. He submits that "28. Appeal- (1) All appeal shall lie
every judicial or quasi-judicial authority before the  concerned  Divisional
has inherent power to correct the mistake.Commissioner who shall hear and dispose
It is further submitted that setting aside of the same may by order delegate his/her
the order dated 28.12.2012 has resulted inpowers to the Assistant Commissioner
restoration of earlier order Food for hearing and disposing of the
dated13.04.2012, which was an illegal appeal.
order. Hence, this Court shall not exercise (2) Any person aggrieved by an order
its discretion in setting aside the order of of the Food Officer or the designated
the Appellate Authority even though the authority refusing the issue or renewal of
same may be without jurisdiction. The a ration card or cancellation of the ration
result of which is to restore the illegal card may appeal to the Appellate
order. Authority within thirty days from the date

of receipt of the order.

10. Shri Ramesh Rai has placed (3) Any agent aggrieved by an order
reliance on the judgment of the Apex of the competent authority suspending or
Court reported inAIR 1996 SC 2592 cancelling agreement of the fair price
(Indian Bank Vs. M/s Satyam Fibres shop may appeal to the Appellate
(india) Pwvt. Ltd. In support of his Authority within thirty days from the date
argument that petitioner has no locus heof receipt of the order.
has placed reliance on a Division Benches
judgments reported in2005(4) AWC
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(4) No such appeal shall be disposedissued on 17th August 2002 was not
of unless the aggrieved person or agentattracted on the respondent no.4. The
has been given a reasonable opportunityCommissioner heard the review on merits
of being heard. and had passed an order allowing the

review application and setting aside the

(5) Pending the disposal of an appeal earlier order of cancellation. The Order
the Appellate Authority may direct that 2004 does not contain any provision
the order under Appeal shall not take empowering the Appellate Authority to
effect until the appeal is disposed of." review its order. There is no dispute that

the Appellate Authority has exercised the

13. Against an order suspending or quasi-judicial power. The Full Bench
cancelling the fair price shop agreement, relied by the learned counsel for the
the appeal is contemplated within 30 petitioner in Smt. Shivraji (Supra) has
days. The provision further contemplates laid down following proposition of law.
that no appeal shall be disposed of unlessPara 35 of the said judgment is quoted
the aggrieved person or agent has beerbelow:
given a reasonable opportunity of being

heard. Power of granting interim order "35. Any tribunal exercising judicial
has also been given under Clause 28 ofor quasi-judicial power, which is not
the Statute. vested with powr of review under the

statute expressly or by necessary
14. In the present case appeal wasimplication, has an inherent power of
filed by the respondent no.4 against anreview of its previous order in any
order dated 26.02.2011 by which fair circumstances. In our view the decisions
price shop agreement of the respondentonly lay down the proposition that a
no.4 was cancelled by District Supply tribunal exercising judicial or quasi
Officer. The appeal was dismissed on judicial power has the inherent power to
13.04.2011 after hearing the respondentcorrect a clerical mistake or arithmetical
no.4 by detailed order, copy of which has error in its order and has the power to
been annexed as annexure-2 to the writreview an order which has been obtained
petition. The Appellate Authority has by practising fraud on theCourt, provided
placed reliance on the Government Orderthat injustice has been perpetrated on a
dated 17th August 2002 and has held thatparty by such order. Therefore, these
the appellant being not resident of village decisions should not be construed as
phulwariya, his fair price shop agreement laying down any proposition of law
was rightly cancelled by the District contrary to the well settled principle of
Supply Officer. law that any order delivered and signed
by a judicial or quasi judicial authority
15. Now the question which is to be attains finality subject to appeal or
answered as to whether the Appellate revision as provided under the Act and if
Authority can review its order since the the authority passing the order is not
respondent no.4 has filed the review specifically vested with power of review
application dated 01.06.2012 taking under the statute, it cannot reopen the
various grounds of review and one of the proceeding and review/revise its previous
ground was that the Government Order order.
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judicial authority. It is not disputed that
16. The Full Bench held that any the provisions of the U.P. State
Tribunal exercising judicial or quasi- Universities Act, 1973 or of the Statutes
judicial power, which is not vested with of the University do not confer any power
power of review under the Statute on the Vice-Chancellor. In the
expressly or by necessary implication, hascircumstances, it must be held that the
no power of review except an inherent Vice-Chancellor acted wholly without
power to correct the clerical mistake or to jurisdiction in reviewing her order dated
correct the order, which has been obtainedJanuary 24, 1987 by her order dated
by practising the fraud on the Court. March 7, 1987. The said order of the
Vice-Chancellor dated March 7, 1987 was
17. A Division Bench judgment in a nullity."
Sudha Sharma (supra) as well as Syed
Madadgar Husain Rizvi (supra) lays 19. The Apex Court ir2005 (13)
down the same principles. The Division SCC 777, Kapra Mazdoor Ekta Union
Bench has held that a quasi judicial Vs. Birla Cotton Spinning and Weaving
authority is not permitted to review its Mills Ltd. and another had again
order unless it is so expressly conferredconsidered the power of review. The
by the Statute itself. Tribunal had reviewed its earlier award
dated 12.06.1987. The matter was taken
18. The Apex Court in987(4) SCC to the High Court, which held that in
525 Dr (Smt.)) Kuntesh Gupta Vs. absence of an express provision in the
Management of Hindu Kanya Industrial Disputes Act, Tribunal could
Mahavidyayla, Sitapur (U.P.) & Others not review its earlier award. The matter
had occasion to consider the issue as towas taken to the Apex Court, where one
whether the Vice-Chancellor of a of the submission raised was that even in
University under the provisions of U.P. the absence of an express power of
State Universities Act, 1973 has power of review, the Tribunal had the power to
review. The Vice-Chancellor had passed review its order if some illegality was
an order on 24.01.1987 disapproving the pointed out. Rejecting the submissions
order of dismissal of the appellant. following was laid down in paragraph 17
Subsequently, the Vice-Chancellor had and 18:
review the said order on 07.03.1987.
While considering the aforesaid case, " 17. The question still remains
following was laid down by the Supreme whether the Tribunal had jurisdiction
Court in paragraph 11: to recall its earlier "Award dated June
12, 1987. The High Court was of the
"It is now well established that a view that in the absence of an express
quasi-judicial authority cannot review its provision in the Act conferring upon
own order, unless the power of review is the Tribunal the power of review the
expressly conferred on it by the statute Tribunal could not review its earlier
under which it derives its jurisdiction. The Award. The High Court has relied
Vice-Chancellor in considering the upon the judgments of this Court in Dr.
question of approval of an order or (Smt.) Kuntesh Gupta v. Management
dismissal of the Principal, acts as a quasi-of Hindu Kanya Maha Vidyalaya,
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Sitapur (U.P.) and Ors. and Patel
Narshi Thakershi and Ors. .
Pradyumansinghji Arjunsingji
AIR1970SC1273 wherein this Court
has clearly held that the power of
review is not an inherent power and
must be conferred by law either
expressly or by necessary implication.
The appellant sought to get over this
legal hurdle by relying upon the
judgment of this Court in Grindlays
Bank Ltd. v. Central Government
Industrial Tribunal and Ors. (supra).
In that case the Tribunal made an ex-
parte Award. Respondents applied for
setting aside the ex-parte Award on the
ground that they were prevented by
sufficient cause from appearing when
the reference was called on for hearing.
The Tribunal set aside the ex-parte
Award on being satisfied that there was
sufficient cause within the meaning of
Order 9 Rule 13 of the Code of Civil
Procedure and accordingly set aside the
ex-parte Award. That order was upheld
by the High Court and thereafter in
appeal by this Court.

18. It was, therefore, submitted
before us relying upon Grindlays Bank
Ltd. v. Central Government Industrial
Tribunal and Ors. (supra) that even in
the absence of an express power of
review, the Tribunal had the power to
review its order if some illegality was
pointed out. The submission must be
rejected as  misconceived. The
submission does not take notice of the
difference between a procedural review
and a review on merits. This Court in
Grindlays Bank Ltd. v. Central
Government Industrial Tribunal and
Ors. (supra) clearly highlighted this
distinction when it observed :-
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"Furthermore, different
considerations arise on review. The
expression ‘review' is used in the two
distinct senses, namely (1) a procedural
review which is either inherent or
implied in a court or Tribunal to set
aside a palpably erroneous order
passed under a mis-apprehension by it,
and (2) a review on merits when the
error sought to be corrected is one of
law and is apparent on the face of the
record. It is in the latter sense that the
court in Patel Narshi Thakershi case
held that no review lies on merits unless
a statute specifically provides for it.
Obviously when a review is sought due
to a procedural defect, the inadvertent
error committed by the Tribunal must
be corrected ex debit a justitiae to
prevent the abuse of its process, and
such power inheres in every court or
Tribunal” .

20. Again in(2010) 9 SCC 437,
Kalabharti Advertising Vs. Hemant
Vimalnath Narichania and Others, the
power of review in the absence of
statutory provisions was considered by
the Apex Court. Following proposition
was laid in paragraph nos. 12, 13 and 14:

"12. It is settled legal proposition that
unless the statute/rules so permit, the
review application is not maintainable in
case of judicial/quasi-judicial orders. In
absence of any provision in the Act
granting an express power of review, it is
manifest that a review could not be made
and the order in review, if passed is ultra-
vires, illegal and without jurisdiction.
(vide: Patel Chunibhai Dajibha v.
Narayanrao Khanderao Jambekar and
Anr. : AIR 1965 SC 1457 and Harbhajan
Singh v. Karam Singh and Ors. : AIR
1966 SC 641).
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13. In Patel Narshi Thakershi and application on merits and had allowed the
Ors. v. Shri  Pradyuman Singhji review on merits.
Arjunsinghji : AIR 1970 SC 1273; Maj.
Chandra Bhan Singh v. Latafat Ullah 22. The submission on which Shri
Khan and Ors. : AIR 1978 SC 1814; Dr. Rai has much emphasised is that every
Smt. Kuntesh Gupta v. Management of quasi-judicial or judicial authority has
Hindu Kanya Mabhavidhyalaya, Sitapur inherent power to correct the mistake. He
(U.P.) and Ors. : AIR 1987 SC 2186; has placed reliance on para 23 of the
State of Orissa and Ors. v. CommissionerIndian Bank Vs. M/s Satyam (Supra). The
of Land Records and Settlement, Cuttack Apex Court laid down following
and Ors. : (1998) 7 SCC 162 and Sunitaproposition of law in paragraph 23, which
Jain v. Pawan Kumar Jain and Ors : is quoted below:
(2008) 2 SCC 705, this Court held that the
power to review is not an inherent power. "Since fraud affect the solemnity,
It must be conferred by law either regularly and orderliness of the
expressly/specifically or by necessary proceedings of the Court and also
implication and in absence of any amounts to an abuse of the process of
provision in the Act/Rules, review of an court, the Courts have been held to have
earlier order is impermissible as review is inherent power to set aside an order
a creation of statute. Jurisdiction of obtained by fraud practised upon that
review can be derived only from the Court. Similarly, where the Court is
statute and thus, any order of review in misled by a party or the Court itself
absence of any statutory provision for the commits a mistake which prejudices a
same is nullity being without jurisdiction.  party, the Court has the inherent power to

recall its order. ...... The Court has also the

14. Therefore, in view of the above, inherent power to set aside a sale brought
the law on the point can be summarised toabout by fraud practised upon the Court
the effect that in absence of any statutory (Ishwar Mahton v. Sitaram Kumar AIR
provision providing  for  review, 1954 Patna 450) or to set aside the order
entertaining an application for review or recording compromises obtained by fraud.

under the garb of (Bindeshwari Pd. Chaudhary v. Debendra
clarification/modification/correction is not Pal Singh, AIR 1958 Patna 618; Smt.
permissible.” Tara Bai v. V.S. Krishnaswaymy Rao,

AIR 1985 Karnataka 270).

21. From the proposition of law as
laid down in the above cases, it is well 23. The proposition of law laid
established that unless the Statute/Ruledown by the Apex Court in the aforesaid
permit, the review application is not case is that every judicial or quasi-judicial
maintainable in case of judicial/quasi authority has power to set aside the order
judicial orders. In Order 2004, no power obtained by fraud practised upon that
of review has been expressly provided nor Court or where the Court is misled by the
such power can be read by implication. party and the Court itself commits a
The Commissioner after dismissing the mistake which prejudices a party.
appeal filed under Clause 28 of Order Emphasis has been laid by the learned
2004 has entertained the review
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counsel for the respondent on the phrase "court committed a mistake in passing an
the court itself commits a mistake". order on the appeal, thus cannot be
accepted.
24. Learned counsel for the
respondent no.4 submits that the appeal 26. Thus, from the proposition of
filed under Clause 28 was decided by thelaw as noted above, it is clear that when
Commissioner on 13.04.2012 and wasthe Statute does not confer any power of
decided after hearing the respondent no.4review expressly or by necessary
who was the appellant. In deciding the implication the power of review cannot be
appeal it cannot be said that Appellate inherent. The distinction which is sought
Authority has committed any mistake. A to be raised by the counsel for the
decision of the authority rendered after respondent no.4 that a mistake was said to
appreciation of evidence and hearing be corrected by Commissioner under the
submission of the parties, even if, on inherent power is not acceptable. The
appreciation of evidence and material, Commissioner expressly exercised the
two views are possible, the said decision power of review and allowed the review
cannot be said to have suffered from application vide order dated 28.12.2012,
mistake. The government order on which which is beyond his jurisdiction.
reliance has been placed was considered
and even if the decision may be held to be 27. Now much emphasis was laid by
erroneous on interpretation of the the learned counsel for the respondent
Government Order or precision of the fact no.4 that the petitioner has no locus to
that exercise shall not be turn to be achallenge the order. He submits that the
mistake committed by the Court. The petitioner was the subsequent allottee and
word 'mistake’ has been defined in Law he has no authority to challenge the order
Lexicon, which is as follows: restoring the fair price shop agreement.
The facts as has been brought on record
“Mistake. An unconscious ignorance clearly indicate that the fair price shop
or forgetfulness of a fact, past or present,agreement of the respondent no.4 was
material to the contract, or a belief in the cancelled on 26.04.2011. The appeal filed
present existence of a thing material to theagainst the said order was dismissed by
contract, which does not exist; some the Commissioner on 13.04.2012. After
intentional act, omission, or error arising dismissal of the appeal, the shop was
from ignorance, surprise, imposition, or clearly vacant and thereafter resolution
misplaced confidence; in a legal sense,was passed in favour of the petitioner for
the doing of an act under an erroneousallotment of the shop and allotment was
conviction, which act, but for such made on 12.10.2012. The submission of
conviction would not have been done. the respondent no.4 is that the petitioner
was a subsequent allottee and since the
Misapprehension as to the existencereview was entertained on 01.06.2012 the
of a thing, arising either from ignorance petitioner had no rights cannot be
or from a false belief on the point. accepted. Admittedly, not even interim
order was passed on the review
25. The submission of the learned application. We having found that there is
counsel for the respondent no.4 that theno power of review. The proceedings of
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review were clearly without jurisdiction. stop-gap  arrangement during the
Thus, petitioner has right on the basis of pendency of the appeal. The license was
the resolution of the Gaon Sabha datedrestored. Hence, the petitioner has no
12.10.2012 and he has every locus tolocus of being heard. There cannot be any
challenge the order dated 28.12.2012 anddispute to above proposition. But facts of

consequential orders thereafter. the present case are different since the
allotment was made in favour of the
28. Learned counsel for the petitioner when appeal was dismissed and

respondent no.4 has placed reliance on a@he shop has been restored on the basis of
Division Bench judgment itKesari Devi the review order which is held without
Vs. State of U.P (Supra).In the said jurisdiction.

judgment the court considered the word

"person aggrieved". The Upadhyaksha of 31. Last submission of the
Zila Panchayat was held to be not respondent no.4 is that this Court shall not
necessary party and having no locus. Thequash the order dated 28.12.2012 of the
said case is clearly distinguishable. Since Commissioner since the consequences of
in the present case the petitioner allotmentthe order would be revive an earlier order
of fair price shop agreement was madedated 13.04.2012, which is an illegal
after dismissal of the appeal. The said order.

case does not help the respondent no.4 in

the present circumstances. 32. In Maharaja chintamani
Saran Nath Shahdeo, Vs. State of Bihar
29. Learned counsel for the and Others (Supra) the compensation

respondent no.4 has placed reliance on thavas determined to the appellant and
judgment ofDesh Raj Vs. State of U.P. thereafter on a redetermination additional
reported in ADJ 2010 (3) 685 In the  compensation was paid. The member of
said case the subsequent allottee who wa$3oard of Revenue took a suo motu action
allotted the shop after cancellation of the and reopen the compensation.
agreement was held to have no locus toConsequently a notice was issued for
challenge the subsequent order. Thererefund of the compensation. Challenging
cannot be any dispute to the propositionthe action it was contended by the
as laid down in the above case, but in thepetitioner on that petition that Board of
present case the appeal against theRevenue has no jurisdiction to pass any
cancellation order was dismissed and theorder and only an appeal should have
shop of the respondent no.4 was restoredbeen filed in the said context. The Apex
on the basis of review order which was Court laid down following in paragraph
without jurisdiction. The said case is 15 and 37.
clearly distinguishable and not applicable.
"15. Therefore, in view of the above

30. Another judgment iSri Pal ratio laid down by this Court, we hold that
Yadav Vs. State of U.P. & Others even if the Member of Board of Revenue
reported in 2008 (1) ADJ 718where on  had no power to issue direction for giving
account of cancellation of fair price shop notice for refund of the excess amount
of respondent, the petitioner of that writ paid, no exception can be taken to the said
petition was allowed to run the shop as order if it is not found that legally the
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appellant was paid excess compensationexpress any opinion on the merits of the
under the Act. said order, hence, we refrain ourselves in
expressing any opinion on correctness or
37. For what has been stated aboveotherwise of the said order on merits.
we hold that the order of the learned
Member of Board of Revenue directing 34. We confine ourselves to the
the action to be taken for refund of the issue that subsequent order of the
excess compensation was valid and Commissioner reviewing the order being
proper though he had no jurisdiction to without jurisdiction, all consequential
pass the order. In the event it is set aside itproceedings falls on the ground. We leave
would amount to reviving an invalid order it open to the respondent no.4 to question
of payment of excess compensation to thethe order dated 13.04.2012 in appropriate
appellant.” proceedings.

33. The Apex Court in the said case 35. With the above observations, the
held that the order of the Board of writ petition is allowed.
Revenue, even if, without jurisdiction
cannot be set aside since the 36. The order dated 28.12.2012
consequences would be that there will apassed on the review application by the
revival of invalid order of payment of respondent no.2 as well as the
excess compensation to the appellant. Theconsequential order dated 12.02.2013
determination of compensation was madepassed by the respondent no.3 are set
under Bihar Land Reforms Act, 1950. It aside.
was held by the Apex Court that excess = =
payment was paid to the appellant and ORIGINAL JURISDICTION
payment of compensation was clearly CIVIL SIDE
against the statute. Hence, the Apex Court DATED: ALLAHABAD 01.03.2013
held that the order although without BEFORE
jurisdiction would not have been THE HON'BLE PANKAJ MITHAL, J.
reviewed. Present is the case where it
cannot be said that the order of the Civil Misc. Writ Petition No. 11075 Of 2013
Commissioner earlier deciding the appeal
on 13.04.2012 was illegal or without Anant Ram and another ...Petitioners
jurisdiction. Counsel for the respondent Versus
no.4 contended that Commissioner hasState of U.P.and others ...Respondents
wrongly interpreted the Government o !
Order dated 17th August 2002 and g:i’ggzte;s?r(:;z:’ Isﬁt;ﬂ;ner.
applied the same. After referring the
Government Order the Commissioner has counsel for the Respondents:
taken one view of the matter,which cgc.
cannot be said to be without jurisdiction
or illegal. We make it clear that in this Constitution of India, Art-226- Imposition
writ petition since the order passed by the of penalty-deficiency of stamp duty-land in
Commissioner on 13.04.2012 has not question not declared-as non agricultural

; purpose under section 143 of U.P. Z.A. of
been challenged nor we are required tol_an d Reform Act-but also can not denied
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the fact -the land being used for not
agricultural purpose for couple of years-no
intention to avoid stamp duty-in such
circumstances penalty-not justified.

Held: Para-12

The authorities below have imposed
penalty of Rs. 50,000/- in view of the fact
that the proper stamp duty was not paid
by the petitioners. There is no finding that
there was any intention on part of the
petitioners to evade payment of proper
stamp duty. The petitioners appear to have
acted bonafidely in assessing the market
value of the land as per its agricultural
nature as there was no declaration under
Section 143 of the U.P. Z.A. and LR Act.

Case Law discussed:
AIR 1993 SC 2585

(Delivered by Hon'ble Pankaj Mithal, J)

1. Heard Sri Santosh Kumar Mishra,
learned counsel for the petitioners.

Anant Ram and #mer Vs. State of U.P.and others
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5. The record reveals part of the
same gata was sold by its owner earlier
describing the land to be residential in
nature and stamp duty at that time was
paid according to the rates applicable to
the residential land.

6. The land has not been declared to
be non agriculture under Section 143 of
the U.P.Z.A and LR Act but as there is no
bar in law in using it for other purposes
rather Section 142 of the Act permits use
of agricultural land for non-agricultural
purposes also in the absence of material
evidence to show that the land was under
actual cultivation, the finding with regard
to nature of the land recorded by the
authorities is difficult to be disturbed.

7. In Smt.Sarifabibi Mohammad
Ibrahim and others Vs. Commissioner
of Income Tax, Gujrat AIR 1993 SC
2585 it was observed that whether the
land is an agricultural land or not is

2. Petitioners have purchased part of essentially a question of fact and this
land of gata no. 614 vide instrument of question has to be answered having regard

sale no. 1203 of 2008 dated 16.4.2008.

to the facts and circumstances of each
case and where a land has not been

3. Petitioners valued the aforesaid cultivated for a period of years coupled
land as an agricultural land and paid with its location it is difficult to recognize
stamp duty accordingly. The authorities it as an agricultural land.

by the impugned order dated 23.3.2012

8. In view of the above, the finding

and the appellate order thereto datedrecorded by the authorities regarding nature
21.1.2013 have held the aforesaid land toof the land depending upon its location is
be of residential use and have thus appliednot open for interference.

the residential rate in determining its

market value and the deficiency in stamp

duty.

9. The minimum rates notified by the
Collector for the different categories of land
of the various localities are not shown to be

4. The submission of the learned on the higher side or excessive.

counsel for the petitioners is that the land is
actually agricultural in nature and its market

10. Accordingly, there is no illegality

value is not liable to be determined by in applying the minimum rates notified for

treating it to be residential land.

determining the market value of the
residential land in the area.
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A.G.A.,Sri A.K. Rai
11. In view of the aforesaid facts and Sri P.K. Srivastava, Sri Manish Tiwari
circumstances, | am of the opinion that the
Order impugned does not require any Code of Criminal Procedure.- 439-Grant

interference in exercise of writ jurisdiction.  °f_Bail-seeking parity of co-accused-
offence under section

.. 147/148/149/302/307/506 IPC- other
12.  The authorities below have co-accused granted bail  without

imposed penalty of Rs. 50,000/- in view disclosing conviction for murder and
of the fact that the proper stamp duty was attempt to murder-in view of provisions
not pa|d by the petitionersl There is no 0f437(ii) Cr.P.C.-not entitled for bail.
finding that there was any intention on

part of the petitioners to evade payment of Held: Para-23

proper stamp duty. The petitioners appear

to h ted b fidelv i . th Having considered the facts and
0 have acte onafidely In assessIiNg € cymstances of the case as also the

market value of the land as per its |egal analogy the applicant who stood

agricultural

nature as there was no convicted on two counts for the offences

declaration under Section 143 of the U.P. like murder and attempt to murder can

Z.A. and LR Act.

13.
imposition of penalty is not justified and
the same is deleted.

14. The writ petition is dismissed
modifying the impugned order by deleting
the penalty imposed.

ORIGINAL JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 11.03.2013
BEFORE
THE HON'BLE VIRENDRA VIKRAM SINGH, J.

Criminal Misc. Bail Application No. 11739
Of 2012
Rajendra Nishad ..Applicant
Versus
State of U.P. ...Opposite Party
Counsel for the Applicant:
Sri Siddharth Shukla, Sri I.K. Chaturvedi
Sri Pramod Kumar Sahni
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Case Law discussed:

In these circumstances, the W(Z)JIC

(Delivered by Hon'ble Virendra Vikram
Singh, J)

1. Rajendra Nishad, the accused
facing trial for offence bearing Crime
No.958 of 2010 under Section
147/148/149/302/307/506 |.P.C., Police
Station ,Barhalganj, District Gorakhpur,
has applied for his release on bail.

2. The prosecution version is that on
28.11.2010, at 4 O'clock in the evening,
while the complainant Ram Niwas along
with his cousin Raja Ram, Kanhaiya and
Sonu were coming back to their houses,
that on their way, they were intercepted
by seven accused, nominated in the F.I.R.
including the applicant. On being
exhorted, Nav Ratan fired upon Raja
Ram. Ramesh, Narsingh and the present
applicant indiscriminately fired with the
fire arms, they had, and caused injuries to
Kanhaiya and Sonu. Raja Ram was
brought to Gorakhpur District Hospital,
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where he succumbed to the injuries has further been accepted that in Sessions

sustained by him. Trial No.403 of 1994 for offence under

Section 307 read with Section 34 |.P.C.,

3. About the motive to commit the the applicant and co-ac_cused Ramakant

offence, it has been mentioned in the "’?”d Ra”.‘eSh. were conwc'ged to “”de_rgo
' rigorous imprisonment for five years with

FLR. that prior to this occurrence, on stipulation of fine. It has been mentioned
24.9.2010, one Jitan Prashad, uncle of the, P '

complainant was shot at by the accusedthat against both the convictions, appeal

persons nominated in the present F'I'R'mzsaﬂIeéjII:ri?rvse:ZI?)rg:g; Itg k\;vehlr(:arl]e:!e d
and they were pressurizing to have a PP

compromise or to face the dire on bail. About the other criminal history
consequences thereof. filed by the learned A.GA and learned
counsel for the complainant, it has been
sweared in the affidavit that most of the
4. The applicant is also nominated as cases have ended in acquittal and in some
accused in the F.LR. The present bail of the cases, the applicant is on bail.
application has been pressed on the
ground that all the co-accused have been
enlarged on bail and the case against theDee
applicant is at par with the case of

6. Since the ground of parity has
n advanced, it is proper to mention it

Narsingh and Ramesh, who have beenhere as to hO\.N the co-accused were
released on bail. The accused persons

granted bail by this Court and by court Navratan and Matru were found to be

below. Hence, on the ground of parity, as juvenile and they were released on bail

also on the ground that the role of causing’ ; .
fatal injurygto Raja Ram has beengaccordlngly. Smt. Dudhiya was enlarged

assgned to Nav Ratan aione, the prayer§, %) 52 She s &l ond ter e
for bail has been made. 9

only. Ramesh Nishad has been granted
bail by this Court. The other accused Nar
5. Learned counsel for the Singh and Ramakant have been granted
complainant and learned AGA have bail by the Sessions Judge, Gorakhpur.
vehemently opposed the application for
bail on the ground that there exists
criminal history against the applicant and
further that the applicant was previously
convicted in two different criminal trials
against him. It is proper to mention it here
that on behalf of the applicant, while 8. In the case dflanha Vs. State of
filing the affidavit of Vijay Kumar U.P., 1993 (3) ACC, 281the Division
Nishad, it has been conceded that in CaseBench of this Court has held that where
Crime No0.238 of 1991, under Sections the case of co-accused is identically
302, 201 I|P.C., Police Station similar and another co-accused has been
Bahralganj, the applicant and co-accusedgranted bail by the courts the said co-
Ramakant were convicted by the accused is entitled to be released on bail
judgement dated 30.6.1998 and wereon account of desirability of consistency
sentenced to undergo life imprisonment. It and equity. It has been held that law of

7. The principle of release of bail on
parity has been considered in some of the
judgments which are being quoted
herewith.
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parity is desirable rule. Now question Granting of bail on the ground of
arises whether on simple ground that theparity has again been considered and
case against the the two accused personsefused in the case of Chander @ Chandra
being similar on merits alone, whether the vs. State of U.P., 1998 U.P. Criminal Rules,
principle of parity can be applied without 263, whereby the Division Bench has held
ignoring other facts. that if bail has been granted in flagrant
violation of well settled principles, and the
order granting bail would not be in

9. While granting bail to an accused, accordance with law, such order can never
the Court has not only to consider the . ! ,
form the basis for a claim founded on

merits but has also to see whether thereparity it was held that in such case. it will
exists any chance of the applicant to flee be open to the Judge to reject the bai

from the course of justice and further that application of the applicant before him as

whether there are any chance for the no Judge is obliged to pass orders against
applicant to influence or pressurize the | . ge 1S 9 P agal
his conscience merely to maintain

witnesses. Thus, simply on the ground .

that evidence against the two accusedconS'StenCy'
persons is similar, the accused can not
claim balil as right. 11. The discussion made above
abundantly goes to show that principle of
parity apply when the case against the two
accused persons is similar in all respects
and further that the order granting bail to
co-accused was passed on well known
rprinciples. It is again necessary that the
test provided for release of bail to both the
accused persons stand fulfiled and are
similar in both the two cases.

10. This Court in the case of
Amarnath Yadav Vs. State of U.P.,
2010(1) JIC, 422, (Allahabad)has held
that by granting of bail by one Bench to
any accused, another Bench is not unde
obligation to grant bail to similarly placed
co-accused on the basis of principle of
parity without considering the merit. In
this case, the pronouncement of the Full
Bench of this Court in the case of Sunder 12. While considering the proposition of
Lal Vs. State, 1983 CR.L.J., 736, was law discussed above the present case is
considered wherein the principle of parity being considered.
was declined with the following

S 13. Smt. Dudhyia has been granted
observation:-

bail by the Court of session on the ground
that she is a lady and the role assigned to
"The learned counsel only pointed her is only that she exhorted and that she
out that by reasons of fact that other co- did not participate at all in causing injury
accused has been admitted to bail theto any person. Such is not the case against
applicant should also be granted bail. Thisthe present applicant. Hence, he cannot
argument alone would not be sufficient claim parity with the bail granted to the
for admitting the applicant to bail who is co-accused Smt.Dudhiya.
involved in a triple murder case."

14. The case against Navratan, co-
accused definitely stands on a graver
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footing as he has been assigned the role obn the ground of previous convictions
causing fatal injury to Rajaram. It is not against him on two different counts. What
denied that Navratan and Mantu co- shall be the effect of the previous
accused has been granted bail on theconviction of the accused on the issue of
ground that as they were declared grant of bail, has been considered under
juvenile. Bail to juvenile has granted the provisions of Section 437 Code of
under the provision of Section 12 of U.P. Criminal Procedure,1973 (to be referred
Juvenile Justice (Care and Protection ofas Cr.P.C. herinafter). The relevant part of
Children) Act, 2000 whereby grant of bail the provision of Section 437 Cr.P.C. is
is a rule and the same can be denied onlybeing quoted below:-
on the existence of the grounds
enumerated therein. The section also
provides non-application of the provisions
of Criminal Procedure Code. Since the
bail of the present applicant has to be (1) When any person accused of, or
considered under the provision of Cr.P.C. suspected of, the commission of any non-
alone, the grant of bail to Navratan and bailable offence is arrested or detained
Mantu shall be of no consequence in without warrant by an officer in charge of
favour of the applicant. a police station or appears or is brought
before a Court other than the High Court

. . . or Court of Session, he may be released
15. Bail of Ramakant is again of no on bail, but-

consequences to favour the applicant as
the same is distinguishable on merits. As
per version in the F.I.R., he has not taken (i) such person shall not be so
any positive role in commission of released if there appear reasonable
offence. It is true that Rama Kant was a grounds for believing that he has been
previous convict but the bail order shows guilty of an offence punishable with death
that this fact has not been taken into or imprisonment for life;

consideration by the Court even though
the fact is mentioned in the bail order.
Since the provisions of Sec. 437(ii)

"437. When bail may be taken in
case of non-bailable offence-

(i) such person shall not be so
Cr.P.C t taken int iderati released if such offence is a cognizable
r.P.C. were not taken into consideration je o~ and he had been oreviously,

in this order, the same can also not COMEconvicted of an offence punishable with
to the rescue of the applicant. death, imprisonment for life or
imprisonment for seven years or more, or
16. It is not disputed that the he had been previously convicted on two
accused persons Ramesh, Narsingh andr more occasions of a (a cognizable
the present applicant have been assignedffence punishable with imprisonment for
the similar role in the F.I.R. that they three years or more but not less than
indiscriminately fired causing injuries to seven years):
Kanahiya and Sonu.

Provided that the Court may direct
17. The merits of the case againstthat a person referred to in clause (i) or
the applicant appears to be distinguishableclause (i) be released on bail if such
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person is under the age of sixteen years or
is a woman or is sick or infirm: 20. It has next been argued that in
both the two cases in which the applicant
was convicted, appeal has been admitted
for hearing by the High Court and the
applicant has been released on bail. At
this juncture, the question comes as to
whether the status of the applicant after
his release on bail remains as convict of
18. In the case oRam Prakash the case or not. In order to appreciate this
Pandey Vs. State of U.P. and others, argument, provision of Section 389
2001 (2) JIC., page 681the Apex Court Cr.P.C. needs be quoted.
while considering the grant of bail to a
person who has previously been convicted
of offence punishable with life
imprisonment as is the case against the
applicant, has held as follows:-

Provided further that the Court may
also direct that a person referred to in
clause (ii) be released on balil if it is
satisfied that it is just and proper so to do
for any other special reason."

"389. Suspension of sentence
pending the appeal: release of appellant
on bail -

(1) Pending any appeal by a
"11. Thus a person who has been convicted person, the Appellate Court
previously convicted of an offence may, for reasons to be recorded by it in
punishable with life imprisonment shall writing, order that the execution of the
not be released on bail unless there is nosentence or order appealed against be
reasonable ground for believing that the suspended and, also, if he s in
person has committed the offence and/orconfinement, that he be released on bail,
there are special reasons to do so." or on his own bond:

19. It is true that the case against the .
co-accused Ramesh Nishad and Narsingh h "(Ptr)o:c/lded tlhat _the Apge!:ate Cm;\r_t
stands on same footing as that the Sall, DETOTE Teleasing on bail or on nis
applicant. Ramesh Nishad was convicted ®"" 'bond a_convicted person who_ls
for offence under Section 307 I.P.C. along convicted of an offence punishable with

with the applicant and Rama Kant was _deat_h or imprisonment for _life  or
convicted for offence under Section MPrisonment for a term of not less than

applicant. The bail order of Ramesh 9

Nishad shows that previous conviction writing against such release :

against the applicant was never brought to

the notice of the Court and the bail Provided further that in cases where a
granted to co-accused Ramakant by theconvicted person is released on bail it
Session  Judge, Gorakhpur though shall be open to the Public Prosecutor to
mentions about the previous conviction of file an application for the cancellation of
Narsingh but no finding as provided under the bail.)

Section 437 (i) Cr.P.C. has been

considered, hence, these two bail orders

cannot help the applicant.
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(2) The power conferred by this admission of appeals and his release on
section on an Appellate Court may be bail was that of convict and he cannot be
exercised also by the High Court in the exonerated of the consequences provided
case of an appeal by convicted person to aunder Section 437 (ii) Cr.P.C.

Court subordinate thereto.

22. The evidence in the present case is

(3) Where the convicted person that the accused persons in prosecution of
satisfies the Court by which he is the common object of unlawful assembly
convicted that he intends to present ancaused the death of Raja Ram and caused
appeal, the Court shall,- fire arm injuries to two persons namely
Kanahiya and Sonu. Thus, no finding can
be recorded that there does not appear any
reasonable ground for believing that the
applicant is not guilty of the charges
levelled against him.

23. Having considered the facts and

(i) where the offence of which such circumstances of the case as also the legal
person has been convicted is a bailable oneanalogy the applicant who stood
and he is on bail, order that the convicted convicted on two counts for the offences
person be released on bail unless there aréike murder and attempt to murder can not
special reasons for refusing bail, for such be allowed to be released on bail.
period as will afford sufficient time to
present the appeal and obtain the orders of  24. The application for bail is hereby
the Appellate Court under sub-section (1), rejected. However the trial Court is
and the sentence of imprisonment shall, sodirected to proceed with the trial as
long as he is so released on bail, be deeme@xpeditiously as possible, keeping in view
to be suspended. the provisions of Sec. 309 CrPC,
preferably within a period of six months
to be computed from the date of
production of certified copy of this order.

(i) where such person, being on bail,
is sentenced to imprisonment for a term
not exceeding three years, or

(4) When the appellant is ultimately
sentenced to imprisonment for a term or
to imprisonment for life, the time during
which he is so released shall be excluded =
in computing the term for which he is so ORIGINAL JURISDICTION

sentenced." CIVIL SIDE
DATED: ALLAHABAD 05.03.2013.

21. A bare perusal of the provision BEFORE
of Section 389 clearly goes to show that THE HON'BLE SABHAJEET YADAV,J.
the Appellate Court while admitting any o
appeal for hearing Suspends the executionC|V|I Misc. Writ Petition No.12954 Of 2003
of the sentence and orders for release of

the appellant on bail but in such a S2danand v -Petitioner
ersus

position, the order of conviction remains pigtrict Judge, Allahabad ...Respondent
intact until it is set aside by the final

verdict of the Appellate Court. Thus, the counsel for the Petitioner:
status of the applicant despite the Srj Ashok Khare, Sri V.D. Chaohan
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Sri S.C. Misra, Sri S.P.Pandey

Counsel for the Respondents:
Sri Amit Sthalekar, Sri Pradeep Kumar
S.C.

Constitution of India, Art.-226- 311(2)-

Dismissal of Service-on ground of
conviction in criminal case-while against
punishment under section 366, 376
I.P.C. -appeal pending and conviction
stayed by High Court-admitted position-
quoting wrong provision of law-can not
invalidate the order-hence order
impugned can not be faulted- in absence
of any provision-about reinstatement
after stay of conviction-can not be
interfered by writ court -unless appeal
finally decided and the petitioner fully
exonerated.

Held: Para-16

In view of settled legal position and
foregoing discussion I am of the
considered opinion that once the
petitioner is convicted on criminal charge
u/s 366/376 I1.P.C. involving offence of
moral turpitude until the order of
conviction is set aside in pending appeal
or other proceeding, its effect and
impact cannot be completely wiped off
or ceased to operate merely because of
execution of sentence or order appealed
against was suspended or stayed and the
petitioner was released on bail during
the pendency of said appeal. However, in
case petitioner's appeal would be
allowed and he would be exonerated
from the criminal charge or acquitted in
appeal or other proceeding, it will always
be open for the petitioner to approach
the District Judge, Allahabad, who in
turn will pass appropriate order. But in
given facts and circumstances of the
case, at this stage it is very difficult for
this Court to interfere in the impugned
order of termination of services of the
petitioner.

Case Law discussed:

[2013

(1993)3 SCC 60- A.I.R. 1999 S.C. 983; A.LR.
1958 SC 36; A.L.R. 1985 SC 1416; A.LR . 1995
SC 1364

(Delivered by Hon'ble Sabhajeet Yadav, J.)

1. Heard Sri Satya Prakash Pandey,
learned counsel for the petitioner and Sri
Pradeep Kumar for respondent.

2. By this petition, the petitioner has
challenged the order dated 10.2.2003
passed by the District Judge, Allahabad
contained in Annexure-5 of the writ
petition, whereby petitioner's services
were terminated in purported exercise of
power under the provisions of Uttar
Pradesh Temporary Government Servants
(Termination of Service) Rules, 1975
(hereinafter referred to as '1975 Rules’)
indicating that he will get 30 days'
wage/salary in lieu of 30 days notice
under the said Rules.

3. It is stated that the petitioner was
appointed on the post of Driver by the
District Judge, Allahabad on 26.10.1996
after due selection in pursuance of
advertisement issued in the year 1996.
Since the date of his appointment the
petitioner was continuously working on
the said post. On 21.10.2002 he was
convicted in Session Trial No.202 of 1999
by Additional Session Judge, Allahabad
u/s 366 and 376 I.P.C. wherein he was
sentenced for 3 years and 7 years
imprisonment and fine of Rs.3000/- and
Rs.5000/- total Rs.8000/- was also
awarded against him. Feeling aggrieved
against which the petitioner has preferred
Criminal Appeal No0.4563 of 2002 before
this Court, wherein on 25.10.2002 the
operation of judgment and order dated
21.10.2002 appealed against passed by
Trail court has been stayed and the
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petitioner was also released on bail. applied on 31.10.2002 for reinstatement
Initially the petitioner was placed under as also for grant of earned leave for the
suspension vide order dated 23.10.2002period from 21.10.2002 to 29.10.2002 but
intending to hold inquiry against him on the same was also refused by my
account of his detention for a period of predecessor in office with the observation
more than 48 hours. Thereafter a that he cannot be permitted to serve until
preliminary inquiry was held against the he is exonerated/acquitted inasmuch as
petitioner by Additional District Judge, the offence for which he was convicted is
Allahabad, who submitted his report of moral turpitude. About three and half
29.1.2003 to the District Judge, months time has passed from the date
Allahabad, thereupon the District Judge, when he was convicted. It is not in the
Allahabad after going through the said overall interest of Government work to
inquiry report has passed an order datedallow him to continue to get subsistent
4.2.2003 intending to terminate the allowance without any work. Preliminary
services of the petitioner under 1975 enquiry was ordered in respect of his
Rules. The copy of preliminary inquiry conduct by my predecessor in office.
report dated 29.1.2003 and order datedEnquiry Officer has reported that prior to
4.2.2003 passed by the District Judge, his employment in the year 1996 Session
Allahabad are on record as Annexure-2 Trial No0.202/99 Crime No.77/83 was
and 1 respectively to the counter affidavit already registered against him. in which
filed in the writ petition on behalf of the he had been convicted. He did not
respondent. disclose the same. Beside this, another
case crime no.39/96 under section 307
4. It would be useful to quote the I.P.C. was also registered against him but
order dated 4.2.2003 passed by thehe was acquitted of the same prior to his
District Judge, Allahabad contained in employment. Officer Incharge Pool Cars
C.A.-1 as under:- has given preliminary enquiry report. He
has reported that employee Sri Sada Nand
"Sri Sada Nand Yadav Driver Iis guilty of concealment of facts aforesaid
working in Civil Court had been and also of his appearance in Sessions

convicted by Addl. Sessions Judge, Court Cases before court without permission.
No.18 on 21.10.2002 on a charge underHe has also reported that Sri Sada Nand
section 366 and 376 I.P.C. of P.S. Lalapur Yadav has been convicted and sentenced
District Allahabad. The report in this to 3 years rigorous imprisonment and a
respect had been submitted by Officer fine of Rs.3,000/- for the offence under
Incharge Pooled Cars. The employee Seéction 366 I.P.C. and 7 years rigorous
having been convicted for a period of 3 Imprlsonment with afln.e of RSS,OOO/- for
years and 7 years for offence invo|ving the offe'nce'z under section 376 I.P.C. The
moral turpitude was suspended vide ordercases indicate that the employee had
dated 23.10.2002 by my predecessor inCriminal antecedents from the year 1983.
office after perusing the first information The offence in which he has been
report, medical report supplementary convicted involve moral turpltude. Hg
medical report and judgment which he cannot be allowed continuance in
called vide his order dated 22.10.2002. Government service because of criminal
Subsequently after the grant of bail he antecedents. It is but natural that any
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Government Officer taking work would petitioner has placed strong reliance upon
be scared of him. It is not known as to a decision of Apex Court rendered in
when his case will come to an end and Dipti Prakash Banerjee Vs. Satyendra
whether he will be acquitted on bail or Nath Bose National Centre for Basic
will be finally convicted. He services are Sciences, Calcutta and others (1999) 3
temporary. The facts and circumstances inSCC 60 = A.l.R. 1999 S.C. 983vherein
my opinion warrant that instead of the Apex Court has examined all the
keeping him in continuous suspension it earlier decisions rendered by it right from
would be better to terminate his services Pashotam Lal Dhingra Vs. Union of
in accordance with rules after giving 30 India A.l.R. 1958 SC 360n the question
days notice and to take some body else inin issue and has held that once it is found
employment so that government work that misconduct is foundation of order of
does not suffer and the government is alsosimpliciter termination then such order of
relieved of unnecessary financial termination is treated to be punitive in
obligation. nature as dismissal from service and
should be passed only after holding full
Let notice of termination of fledged disciplinary inquiry against
temporary service to Sri Sada Nand delinquent employee.
Yadav be given with 30 days salary in
lieu of notice. " 6. There can be no quarrel with the
aforesaid proposition but | am not
5. In pursuant to the said order the inclined to go into the aforesaid details
District Judge Allahabad vide order dated and take the view in one way or the other
10.2.2003 terminated the services of theas to whether the aforesaid conviction of
petitioner in exercise of his power under the petitioner was foundation of order of
1975 Rules. Learned counsel for the simpliciter termination of the petitioner or
petitioner has submitted that since from it was merely motive for such termination
the material available on record and of services of the petitioner. In my
attending circumstances it appears thatopinion, even if it is assumed that the
earlier to the aforesaid order of conviction of the petitioner u/s 366/376
termination passed by the District Judge I.P.C. was foundation of his termination
the petitioner has already been convictedand was not merely motive to pass such
u/s 366 and 376 I.P.C. in aforesaid caseorder even then in given facts and
crime, therefore, keeping in view the circumstances of the case the question
aforesaid conviction of the petitioner in arises for consideration that as to whether
mind his services were terminated by way before terminating the services of the
of simpliciter termination though the petitioner as a measure of punishment it
aforesaid conviction of the petitioner was was essential for holding disciplinary
made basis and foundation of impugned inquiry against him or not.
order of termination passed against him.
Thus, such simpliciter termination is 7. In this connection it would be
punitive in nature and could not be passeduseful to examine the provisions of
without holding full fledged disciplinary Article 311 of the Constitution of India as
inquiry against him. In support of his under:-
submission learned counsel for the
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"311. Dismissal, removal or that in the interest of the security of the
reduction in rank of persons employed State it is not expedient to hold such
in civil capacities under the Union or a  inquiry.

State.- (1) No person who is a member of
a civil service of the Union or an all-India (3)If, in respect of any such person as
service or a civil service of a State or aforesaid, a question arises whether it is
holds a civil post under the Union or a reasonably practicable to hold such
State shall be dismissed or removed by aninquiry as is referred to in clause (2), the
authority subordinate to that by which he decision thereon of the authority
was appointed. empowered to dismiss or remove such
person or to reduce him in rank shall be

(2) No such person as aforesaid shallfinal."
be dismissed or removed or reduced in
rank except after an inquiry in which he 8. The issue as to whether the
has been informed of the charges againstGovernment employee can be punished
him and given a reasonable opportunity of by imposing major penalty of dismissal,
being heard in respect of those charges. removal or reduction in rank without

holding any disciplinary inquiry against

Provided that where it is proposed him where such Government employee is
after such inquiry, to impose upon him convicted on a criminal charge, has been
any such penalty, such penalty may beexamined by a Constitution Bench of
imposed on the basis of the evidence Apex Court in Union of India and
adduced during such inquiry and it shall another Vs. Tulsiram Patel A.l.R. 1985
not be necessary to give such person anySC 1416 wherein it has been held that if
opportunity of making representation on the Government servant is convicted on a
the penalty proposed: criminal charge it is not necessary to hold

disciplinary inquiry against him and such

Provided further that this clause shall inquiry can be dispensed with by the
not apply- Disciplinary Authority under clause (a) of

second proviso to Article 311 (2) and the

(a) where a person is dismissed or Disciplinary Authority can pass an order
removed or reduced in rank on the groundimposing any one of the major penalties
of conduct which has led to his conviction Viz. dismissal, removal or reduction in
on a criminal charge; or rank upon the Government servant

without holding any disciplinary inquiry.

(b) where the authority empowered
to dismiss or remove a person orto reduce 9. The pertinent observations made
him in rank is satisfied that for some by Apex Court in para 127 dfulsiram
reason, to be recorded by that authority in Patel'scase (supra) are quoted as under:-
writing, it is not reasonably practicable to
hold such inquiry; or "Not much remains to be said about

clause (a) of the second proviso to Article

(c) where the President or the 311 (2). To recapitulate briefly, where a
Governor, as the case may be, is satisfieddisciplinary authority comes to know that

a government servant has been convicted
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on a criminal charge, it must consider impugned order and order him to be
whether his conduct which has led to his reinstated in service. Where the court
conviction was such as warrants the finds that the penalty imposed by the
imposition of a penalty and, if so, what impugned order is arbitrary or grossly
that penalty should be. For that purpose itexcessive or out of all proportion to the
will have to peruse the judgment of the offence committed or not warranted by
criminal court and consider all the facts the facts and circumstances of the case or
and circumstances of the case and thethe requirements of that particular
various factors set out in challappan's casegovernment service the court will also
(AIR 1975 SC 2216). This, however, has strike down the impugned order. Thus, in
to be done by it ex parte and by itself. Shankar Dass v. Union of India (1985) 2
Once the disciplinary authority reaches SCC 358 : (AIR 1985 SC 772) this Court
the conclusion that the government set aside the impugned order of penalty
servant's conduct was such as to requireon the ground that the penalty of
his dismissal or removal from service or dismissal from service imposed upon the
reduction in rank he must decide which of appellant was whimsical and ordered his
these three penalties should be imposedeinstatement in service with full back
on him. This too it has to do by itself and wages. It is, however, not necessary that
without hearing the concerned the court should always order
government servant by reason of thereinstatement. The court can instead
exclusionary effect of the second proviso. substitute a penalty which in its opinion
The disciplinary authority must, however, would be just and proper in the
bear in mind that a conviction on a circumstances of the case."

criminal charge does not automatically

entail dismissal, removal or reduction in 10. Thus, from the aforesaid
rank of the concerned government observations it is clear that where a
servant. Having decided which of these disciplinary authority comes to know that
three penalties is required to be imposed,a Government servant has been convicted
he has to pass the requisite order. Ain a criminal charge, it must consider
government servant who is aggrieved by whether his conduct which has led to his
the penalty imposed can agitate in appeal,conviction was such as warrants the
revision or review, as the case may be,imposition of penalty and if so what that
that the penalty was too severe or penalty should be? For that purpose it will
excessive and not warranted by the factshave to peruse the judgment of criminal
and circumstances of the case. If it is hiscourt and consider all the facts and
case that he is not the government servantircumstances of the case and other
who has been in fact convicted, he canvarious relevant factors. But such exercise
also agitate this question in appeal, has to be done ex-parte by the disciplinary
revision or review. If he fails in all the authority itself and once the disciplinary
departmental remedies and still wants to authority reaches the conclusion that
pursue the matter, he can invoke the Government servant's conduct was such
court's power of judicial review subjectto as to require his dismissal or removal
the court permitting it. If the court finds from service or reduction in rank, he must
that he was not in fact the person decide which of these three penalties
convicted, it will strike down the should be imposed on him. This too has to
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be done without hearing the concerned Rules the order passed by the District
Government servant by reason of the Judge terminating the services of the

exclusionary effect of lind proviso to
Article 311 (2) of the Constitution of
India. The disciplinary authority must,
however, bear in mind that a conviction

petitioner by order of simpliciter
termination, in given facts and
circumstances of the case, can be faulted

with merely because of the reason that he

on a criminal charge does not has referred wrong provision of law
automatically entail dismissal, removal or and/or exercised his power under 1975
reduction in rank of concerned Rules instead of under clause (a) of lind

Government servant. Having decided Proviso to Article 311 (2) of the
which of these three penalties is required Constitution of India. In this connection,
to be imposed, he has to pass requisiteit is to be noted that it is well settled that

order. even a mentioning of a wrong provision
or omission to mention the provisions
11. In instant case it appears thatwhich contains the power will not

after conviction of the petitioner under invalidate an order where the source of
Sections 366 and 376 I.P.C., the such power exist. Therefore, in my
disciplinary authority has undertaken the opinion, the omission to mention the
aforesaid exercise required to be taken byrelevant clause of lind proviso to Article
him under law by seeking report of 311 (2) of the Constitution in the
preliminary inquiry and by perusing impugned order will not have the effect of
judgment of conviction passed by the trial invalidating the impugned order of
court against the petitioner and it was termination and such order of termination
found that since the petitioner has beencan be saved by reading the same having
convicted under Section 366 and 376 been passed under the applicable clause of
I.P.C. with 7 years imprisonment and that lInd proviso to Article 311 (2) of the
the aforesaid offences involved moral Constitution of India. Having regard to
turpitude and that he was not sure that thethe facts and circumstances of the case,
petitioner would be exonerated from the since the petitioner has been convicted
said charges in appeal or not, therefore, itunder section 366 and 376 |.P.C. which
was not found desirable to retain the involves the offence of moral turpitude,
petitioner in services by keeping him therefore, | am of the considered opinion
under suspension and since the petitionerthat the petitioner's removal from service
was temporary employee, therefore, on account of his conviction in aforesaid
instead of removing or dismissing the offence cannot be faulted with and further
petitioner from service he thought proper the order passed by the District Judge,
to terminate the services of the petitioner Allahabad terminating his services by

under 1975 Rules by simpliciter order of way of simpliciter termination in
termination. purported exercise of power under 1975

Rules should be treated to be the removal
12. Now further question arises for Of the petitioner from service under clause
consideration that as to whether being a(a) of lind proviso of Article 311 (2) of
repository of power under clause (a) of the Constitution of India.
proviso lind to Article 311(2) of the
Constitution of India and under 1975
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13. Lastly a further question arises revised and if the Government servant is
for consideration that as to whether the reinstated, he will be entitled to all the
disciplinary authority was required to benefits to which he would have been
hold his hand and continue to keep the entitled to had he continued in service.
petitioner in service after his conviction
under section 366 and 375 I.P.C. till 15. The pertinent observations made
disposal of his pending appeal before thisby the Apex Court in aforesaid case in
Court or not? In this connection, learned paras 7 and 9 of the decision are quoted as
counsel for the petitioner could not point under:-
out any specific rule under which during
the pendency of said criminal appeal the "7. This clause, it is relevant to

disciplinary authority could stay his hand notice, speaks of "conduct which has led
and could not pass the order of his conviction on a criminal charge”. It
termination or punishment removing the does not speak of sentence or punishment
petitioner from service on account of his awarded. Merely because the sentence is
conviction in aforesaid offences. suspended and/or the accused is released
on bail, the conviction does not cease to
14. The Apex Court has occasion to be operative. Section 389 of the Code of
consider the same issue iDeputy Criminal Procedure, 1973 empowers the
Director of Collegiate Education appellate court to order that pending the
(Administration) Madras Vs. S. Nagoor  appeal "the execution of the sentence or
Meera A.ILR. 1995 SC 1364wherein it  order appealed against be suspended and
has been held that taking proceedings ofalso if he is in confinement that he be
and passing orders of dismissal, removalreleased on bail or on his own bond."
or reduction in rank of a Government Section 389(1), it may be noted, speaks of
servant who has been convicted by asuspending "the execution of the sentence
criminal court is not barred merely or order", it does not expressly speak of
because the sentences or the order issuspension of conviction. Even so, it may
suspended by appellate court or on thebe possible to say that in certain
ground that the said Government servant-situations, the appellate court may also
accused has been released on bail pendinfjave the power to suspend the conviction
appeal. It was further observed that it - an aspect dealt with recently in Rama
cannot be said that until appeal againstNarang v. Ramesh Narang (1995 (1) J.T.
conviction is disposed of, action under 515). At pages 524 and 525, the position
clause (a) of Ilind proviso to Article 311 under Section 389 is stated thus:
(2) is not permissible. It was further held
that more appropriate course in all such "Section 389(1) empowers the
cases is to take action under clause (a) ofappellate Court to order that the execution
lind proviso to Article 311 (2) once a of the sentence or order appealed against be
Government servant is convicted on a suspended pending the appeal. What can be
criminal charge and not to wait for the syspended under this provision is the
disposal of appeal or revision, as the caseexecution of the sentence or the execution
may be. If, however, the Government of the order. Does 'Order' in Section 389(1)
servant-accused is acquitted in appeal orempowers the Appellate Court to order that
other proceeding, the order can always bethe execution of the sentence or order
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appealed against be suspended pending theevised and if the government servant is
appeal. What can be suspended under thiseinstated, he will be entitled to all the
provision is the execution of the sentence orbenefits to which he would have been
the execution of the order. Does 'Order’ in- entitled to had he continued in service.
Section 389(1) mean order of conviction or The, other course suggested, viz., to wait
an order similar to the one under Sectionstill the appeal, revision and other
357 or 360 or the Code? Obviously, the remedies are over, would not be advisable
order referred to in Section 389(1) must be since it would mean continuing in service
an order capable in execution. An order of a person who has been convicted of a
conviction by itself is not capable of serious offence by a criminal court. It
execution under the Code. It is the order of should be remembered that the action
sentence or an order awarding under clause (a) of the second proviso to
compensation or imposing fine or release onArticle 311(2) will be taken only where
probation which are capable of execution the conduct which has led to his
and which if not suspended, would be conviction is such that it deserves any of
required to be executed by the the three major punishments mentioned in
authorities...... In certain situations the order Article 311(2). As held by this court in
of conviction can be executable, in the Shankardass v. Union of India (1985 (2)
sense, it may incur a disqualification as in S.C.R. 358):

the instant case. In such a case the power

under Section 389(1) of the Code would be "Clause (a) of the second proviso to
invoked. in such situations, the attention of Article 311(2) of the Constitution confers
the Appellate Court must be specifically on the government the power to dismiss a
invited to die consequence that is likely to person from services "on the ground of
fall to enable it to apply its mind to the issue conduct which has led to his conviction
since under Section 389(1) it is under anon a criminal charge.” But that power like
obligation to support its order ‘for reasons to every other power has to be exercised
be recorded by it in writing'. If the attention fairly, justly and reasonably. Surely, the
of the Court is not invited to this specific Constitution does not contemplate that a
consequence which is likely to fall upon government servant who is convicted for
conviction how can it be expected to assign parking his scooter in a no-parking area
reasons relevant thereto?...... If such, ashould be dismissed from service. He may
precise request was made to the Courtperhaps not be entitled to be heard on the
pointing out the consequences likely to fall question of penalty since clause (a) of the
on the continuance of the conviction order, second proviso to Article 311(2) makes the
the Court would have applied its mind to provisions of that article inapplicable when
the specific question and if it thought that a penalty is to be imposed on a Government
case was made out for grant of interim stayservant on the ground of conduct which has
of the conviction order, with or without led to his conviction on a criminal charge.
conditions attached thereto, it may have But the right to impose a penalty carries
granted an order to that effect. with it the duty to act justly."

9. If, however, the government 16. In view of settled legal position
servant- accused is acquitted on appeal oand foregoing discussion | am of the
other proceeding, the order can always beconsidered opinion that once the petitioner
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is convicted on criminal charge u/s 366/376 made by Distt. Basic Education Officer-on
I.P.C. involving offence of moral turpitude Stop gap arrangement basis-till regular
until the order of conviction is set aside in Selection made-argument unless regular

endina appeal or other proceedin its selection made-can not be ousted-held-in
p g app p 9. absence of provision regarding stop gap

eﬂeCt and impact cannot be completely arrangement -appointment itself illegal-
wiped off or ceased to operate merely cancellation-held-proper.

because of execution of sentence or order
appealed against was suspended or stayeleld: Para-6

and the petitioner was released on bail .
I have perused the appointment order

during th? pendenqy Of, said appeal. which categorically recites that the
However, in case petitioner's appeal would petitioner was being appointed till

be allowed and he would be exoneratedselections are held. In the aforesaid
from the criminal charge or acquitted in circumstances, the appointment of the

appeal or other proceeding, it will always be petitioner does not appear to have been

open for the petitioner to approach the

District Judge, Allahabad, who in turn will

pass appropriate order. But in given facts pae

made in accordance with the prevalent
rules. The Government Order nowhere
indicates that the Basic Education Officer
the authority to make an

and circumstances of the case, at this stag@ppointment by way of a stop gap

it is very difficult for this Court to interfere
in the impugned order of termination of
services of the petitioner.

17. Writ petition accordingly stands
dismissed.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 08.03.2013

BEFORE
THE HON'BLE AMRESHWAR PRATAP SAHI,J.

Civil Misc. Writ Petition No. 13238 Of 2013

Mahip Narayan Singh ...Petitioner
Versus
State of U.P. and others ...Respondents

Counsel for the Petitioner:
Sri Girijesh Tiwari

Counsel for the Respondents:
CS.C.
Sri Jay Ram Pandey

Constitution of India, Art.-226-
Cancellation of appointment of A.B.R.C.-

arrangement. In the circumstances,
appointment of the petitioner does not
appear to have been made in accordance
with the Government Order.

(Delivered by Hon'ble Amreshwar Pratap
Sahi, J)

1. Heard learned counsel for the
petitioner who prays for quashing of the
order dated 18.12.2012 and 20.2.2013
whereby his continuance as an Assistant
Block Resource Coordinator has been
annulled on the ground that the
petitioner's appointment was not in
accordance with rules.

2. The contention of Sri Tripathi, is
that this order has been passed at the
behest of the direction issued by the
District Magistrate who is no authority in
the matter, and therefore, the order having
been passed on the dictate of the superior
authority who is not the statutory
authority amounts to surrender of
jurisdiction. He therefore contends that
the impugned order deserves to be
guashed.
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3. ltis further stated in Para 36 as anmade in accordance with the Government
alternative argument that the petitioner's Order.
engagement was in a stop gap
arrangement as A.B.R.C. (English) till a 7. The issue therefore as to whether
regular selection is made in terms of the the District Magistrate had issued a
Government Order applicable. It has beendirection or not to the Basic Education
stated that no regular selection has beerOfficer becomes purely academic and
held so far. He contends that even irrelevant on the facts of the present case
otherwise the petitioner should be made towhen the appointment cannot be sustained
continue till such arrangement is made on merits. In view of the reasons given
and therefore the impugned order is hereinabove the discontinuance of the
erroneous. petitioner therefore does not suffer from
any infirmity, inasmuch as, fresh
4. Having heard Sri Tewari, the selections have to be held by the authority
engagement of a Block Resource in accordance with the said Government
Coordinator or an Assistant is governed Order. Accordingly, | do not find any
by the provisions of the relevant reason to interfere with the impugned
Government Orders one of them being order.
dated 2nd February, 2011 copy whereof
has been filed as Annexure 1 to the writ 8. A feeble opposition had been
petition. raised to the qualification of the petitioner
that he is a science graduate and therefore
5. It is admitted to the petitioner that he could not have been appointed as a
he was never selected or appointed incoordinator in the subject of English.
terms of the procedure prescribed underSince the petitioner's very appointment is
the said Government Order. His not founded on the procedure prescribed,
appointment by the District Basic therefore, it is not necessary to go into
Education Officer, Mirzapur was by way this question.
of a stop gap arrangement vide order
dated 22nd July, 2011 till selections are 9. The writ petition is dismissed

held in accordance with the same. with the said observations.
6. | have perused the appointment ORIGINAL JURISDICTION
order which categorically recites that the CIVIL SIDE

petitioner was being appointed till DATED: ALLAHABAD 14.03.2013.

selections are held. In the aforesaid

. . BEFORE
circumstances, the appointment Of the yyg HON'BLE SHIVA KIRTI SINGH, CHIEF
petitioner does not appear to have been JUSTICE
made in accordance with the prevalent THE HON'BLE DILIP GUPTA, J.

rules. The Government Order nowhere
indicates that the Basic Education Officer Civil Misc. Writ Petition No. 13702 Of 2013
has the authority to make an appointment
by Way of a Stop gap arrangement In the Khurkhur and anovt:resrus ...Petitioner
cwqqmstances, appointment  of  the Union of India and others ...Respondents
petitioner does not appear to have been
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Counsel for the Petitioner:
Sri Risu Mishra
Sri Umakant

Counsel for the Respondents:
Sri Sudhir Bharti, Sri M.K. Sharma
Sri M.P. Sharma

Constitution of India,Art.-226- Principle
of Constructive Res-judicata- scope
explained-first writ petition dismissed
without liberty to file fresh-second writ
petition seeking direction to decide
representation-held-not maintainable.

Held: Para-8

In our considered view, a party is required
to take all available grounds and raise all
available pleas available to him and if he
fails to do so, the principle of constructive
res judicata comes into play. Otherwise
also, only by finding out better or more
grounds, the legal position would not
change because there is no scope to take a
different view than what was taken by this
Court earlier in the judgments noted above
as well as in another Division Bench
Judgement in the case of Ashok Pratap
Singh vs. State of U.P. and others, (2004) 2
UPLBEC 1909.

Case Law discussed:

AIR 1979 SC 1328; (1999) 4 SCC 149; (1997)2

SCC 534; (1999)1 UPLBEC 513; AIR 1987 SC

88; (2004) 2 UPLBEC 1909

(Delivered by Hon'ble Shiva Kirti Singh,
Chief Justice)

1. Heard learned counsel for the

INDIAN LAW RERRO'S ALLAHABAD SERIES
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is not maintainable in view of facts
disclosed in paragraph 34 of the writ
petition. In paragraph 34, the petitioners
have stated that earlier Writ Petition No.
60061 of 2012 Khurkhur and another

vs. Union of India and otherg was filed
challenging the proceeding of
compensation but due to faulty pleadings,
it was not pressed and withdrawn.
Consequently, it was dismissed as not
pressed on 21.11.2012.

3. After the dismissal of the earlier
writ petition, the petitioners claim to have
made another representation before
respondent no. 3 on 27.11.2012 and it has
been alleged that no decision is being
taken by respondent no. 3 on that
representation filed for setting aside the
award on various grounds.

4. The prayer in this writ petition is

for a direction to the Special Land
Acquisition  Officer to dispose of
petitioners' representation dated

27.11.2012 and also for issuance of a
mandamus to award compensation on the
basis of market value of the land and on
some other principles along with interest.

A prayer has also been made for a writ of

certiorari to quash the award dated
6.6.2011.

5. Learned counsel for the
petitioners has submitted that the

preliminary objection has no substance

petitioners and Mr. M.P. Sharma, learned Pecausé no issue was decided while

counsel appearing for the respondents no.

1 and 2.

2. On 12.3.2013, we had indicated
the preliminary objection taken by learned

counsel for respondents no. 1 and 2 that

this second writ petition by the petitioners

dismissing the petitioners' earlier writ
petition as not pressed vide order dated
21.11.2012. He has placed reliance upon
the judgement of the Supreme Court in
the case oHoshnak Singh vs. Union of
India and others, AIR 1979 SC 1328
and another judgement in the case of
Ferro Alloys Corporation Ltd. and



1Al

another vs. Union of India and others,
(1999) 4 SCC 149

6.

Khurkhur amadiother Vs. Union of India and others

In reply, learned counsel for the Appellate

409

similar view and also judgement of the
Supreme Court in the case 8arguja
Transport Service vs. State Transport
Tribunal, Gwalior and

respondents has submitted that principleothers, AIR 1987 SC 88. Paragraph of

of res judicata will no doubt arise only
when
decided by the Court in a previous

the judgement in the case &arguja

issues are determined and areTransport Service (supra) clinches the

legal issue that is clearly in favour of

litigation between the same parties, but hepreliminary objection raised on behalf of

has submitted that the bar to
maintainability of subsequent  writ
petition, when no leave of the Court was
sought at the time of withdrawal or
dismissal of the first writ petition, is on
account of public policy and principles
flowing from Rule 1 of Order XXIII of

the Code of Civil Procedure, 1908
(hereinafter referred to as 'CPCY). In

respondents.

7. Learned counsel for the
petitioners drew our attention to several
grounds indicated in the present petition
for claiming the reliefs noted above. The

grounds include challenge to the
provisions of Sections 20E (1), 20F (4)
and 20F (6) of The Railways

support of this contention, he has placed (Amendment) Act, 2008. It has been
reliance upon a judgement of the Supremesubmitted that vires of sub-section was

Court in the case ofivinash Nagra vs.

Navodaya Vidyalaya Samiti and others,

(1997) 2 SCC 534In paragraph 13, it has
been held that where the first writ petition
challenging the order of termination of
service was withdrawn without grant of
liberty by the Court to file a second writ
petition, the second writ petition for that
very purpose would attract the principle
of constructive res judicata and would,

not challenged as a ground for claiming
the reliefs in the earlier writ petition.

8. In our considered view, a party is
required to take all available grounds and
raise all available pleas available to him
and if he fails to do so, the principle of
constructive res judicata comes into play.
Otherwise also, only by finding out better
or more grounds, the legal position would

therefore, not be maintainable. He hasnot change because there is no scope to
further placed reliance upon a judgementtake a different view than what was taken

of this Court in the case oBShyam
Narain Dwivedi vs. The State of Uttar
Pradesh and others (1999) 1 UPLBEC
513. In paragraph 29 of this judgement,
reliance was placed upon principle of
Order XXIIl of CPC and it was held that
this principle is applicable in writ
proceedings, by way of public policy, if
the writ petition is withdrawn without the
leave or liberty. In this judgement, learned

by this Court earlier in the judgments
noted above as well as in another Division
Bench Judgement in the case Adhok
Pratap Singh vs. State of U.P. and
others, (2004) 2 UPLBEC 19009.

9. In view of aforesaid discussion,
the writ petition is dismissed on the
preliminary ground as not being
maintainable because no liberty was

Single Judge considered large number ofsought for filing another writ petition by

earlier judgments including Division
Bench Judgement of this Court taking

the petitioners and nor was it granted
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when their earlier writ petition was

dismissed as not pressed.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 18.03.2013

BEFORE
THE HON'BLE AMRESHWAR PRATAP SAHI,J.

Civil Misc. Writ Petition No. 15106 Of 2013

Smt. Reeta Singh
Versus
State of U.P. and others

...Petitioner

...Respondents

Counsel for the Petitioner:
Sri Ashok Khare
Sri Deepak K. Jaiswal

Counsel for the Respondents:
C.S.C., Sri B.P.Singh

Constitution of India, Art.-226.-
compassionate appointment-claimed by
divorced daughter-whether the divorces
'Daughter' within definition of family-
view taken in Kusum Devi-deferred-
matter referred to larger Bench-
Secretary may take appropriate steps for
necessary amendment if desired.

Held: Para-11

A divorced daughter is not included in
the list of dependants. In such
circumstances by including a divorced
daughter also in the Rules would be
increasing the ambit of the Rules, which
will fall within the realm of legislation
and cannot be stretched by judicial
interpretation. Accordingly, the
reasoning given in the paragraphs 9, 10
and 11 of the judgment in the case of
Smt. Kushum Devi (supra) may require
reconsideration as I am unable to
respectfully subscribe to the reasoning
given in the aforesaid judgment.

[2013

(Delivered by Hon'ble Amreshwar Pratap
Sahi, J)

1. Heard learned counsel for the
petitioner Sri Ashok Khare, Senior
Counsel, learned Standing for Respondent
No. 1 and Sri V.P. Singh for the
Respondent Nos. 2 to 5.

2. The petitioner is the daughter of
late Shyam Dulari Singh her mother, who
was an Assistant Teacher in primary
school Kakrahi and died in harness on
12th September, 2009. The petitioner's
father had already died leaving behind her
and her mother.

3. The petitioner claimed
compassionate appointment on the ground
that she is a divorced lady and was
dependent on her mother.

4. It is undisputed that the petitioner
was divorced on a date, later than the
death of her mother in 2010. The
petitioner earlier filed Writ Petition No.
35687 of 2012 which was disposed of
with a direction upon the Respondent No.
5 to decide the matter of her appointment
on compassionate grounds.

5. Vide order dated 25.7.2012, the
District Basic Education Officer rejected
the representation of the petitioner on the
ground that a divorced daughter does not
fall within the definition of a dependant.
A copy of the order impugned has been
annexed as Annexure No. 7 to the writ
petition.

6. Sri Khare has relied upon on the
decision in the case of Smt. Kushum Devi
Vs. State of U.P. and others (2001) Vol.3
Education and Service cases Page 1283 to
contend that a divorced daughter would
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also fall within the definition of the word 10. The Rules under consideration in
‘family’, and the petitioner being a Kushum Devi's case ( supra) were Rule
dependent, she was entitled for the benefit2(C) of the 1974 Rules about which
of compassionate appointment. Thus it isreference has been made in the
prayed that the impugned order be Government Order which is under
guashed. consideration.

7. It has been stated by the learned 11. A divorced daughter is not
counsel for the petitioner at the Bar that included in the list of dependants. In such
the judgment in the case of Smt. Kushum circumstances by including a divorced
Devi is still intact. daughter also in the Rules would be

increasing the ambit of the Rules, which

8. Having perused the relevant Rules will fall within the realm of legislation
and the judgment aforesaid, the and cannot be stretched by judicial
Government Order dated 22nd December,interpretation. Accordingly, the reasoning
2011 recites the definition of the word given in the paragraphs 9, 10 and 11 of
family as wife or husband, son/ adopted the judgment in the case of Smt. Kushum
son, unmarried daughters, widowed Devi  (supra) may require a
daughter, widowed daughter-in-law, reconsideration as | am unable to
unmarried brother and sister dependent onrespectfully subscribe to the reasoning
the deceased employee and a widowedgiven in the aforesaid judgment.
mother (if the deceased employee had
died unmarried). The claim, therefore, has 12. Loosing the status of a married
been rejected as a divorced daughter doeslaughter upon divorce is by operation of
not fall within the definition of a widowed law, recognized on a decree of divorce
daughter. passed by a Court having competent

jurisdiction. The daughter automatically,

9. The judgment which has been therefore, does not become dependant
relied upon by Sri Khare, places a upon her parents so long as the decree of
divorced daughter at par with a widowed divorce is not granted. The dependency of
daughter and, according to the the daughter would therefore directly be
interpretation given in paragraph 11 of the dependant upon the decree being granted
said judgment, she was found entitled to which in the present case as well as in
get the benefit of the compassionate Smt. Kushum Devi's case (supra) came to
appointment for the reasons stated inoccur later on, much after the death of the
support thereof. As such the petitioner employee. The employee had died and the
whose case is also on the same footing, isdecree was passed later on. Under such
entitled to the same benefit. The Rule is circumstances as on the date of death of
descriptive so as to only include the employee neither the petitioner herein
unmarried and widowed daughter, who nor the petitioner in the aforesaid decision
are eligible and dependant on the had been divorced so as to claim
deceased employee, for the purpose ofdependency.
seeking compassionate appointment.

13. Apart from this the definition of
the said clause nowhere indicates that it is
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illustrative and, thus, for the aforesaid 17. A copy of this order be issued to
reasons, | do not find the judgment in the learned Standing Counsel Sri Upendra
Smt. Kushum Devi's case to be laying Singh free of charges within three days.

down the correctlaw. e
ORIGINAL JURISDICTION
CIVIL SIDE

14. Since there is a judgment to the
DATED: ALLAHABAD 21.03.2013

contrary, it would be appropriate that the
matter be disposed of by a larger Bench of BEFORE

this Court on this issue authoritatively "aS THE HON'BLE AMRESHWAR PRATAP SAHI,J.
to whether a divorced daughter would

also be included within the definition of  Civil Misc. Writ Petition No. 16010 Of 2013
word ‘family’ under the relevant Rules or

not". Accordingly, after notice the Ved Prakash Pandey ...Petitioner
Respondents are directed to file counter Versus

affidavit within three weeks and rejoinder State of U.P.and others ...Respondents

affidavit may be filed within a week. Counsel for the Petitioner:

) Sri Rama Nand Pandey
15.  Let this matter now placed g pradeep Narayan Pandey

before the Hon'ble Chief Justice in terms

6 of the Allahabad High Court Rules, c.s.c.

1952 for getting the matter resolved by a

larger Bench for which appropriate orders U.P. Intermediate Education Act-1921-
may be passed and in the mean-time, theChapter III, Regulation-2- Appointment

parties may exchange their affidavits. of Head Clerk-vacancy fall under
promotional reserve quota-non of the

. junior clerk possess minimum experience
16. At the same time leamed of 5 years of junior clerk-management to
Standing Counsel shall communicate this fulfill said post by direct recruitment.

order to the Respondent No. 1 who may

on this reference, proceed to get the Held: Para-11.

matter examined b-y the State Gover_n mentSo far as qualifications are concerned
in as much as a divorced dal_Jghter is alsothe post of the Head Clerk or even
placed under the same circumstanceSptherwise of a Class III employee is the
becoming dependant on her parents insame as provided for, in the government
such peculiar circumstances where arun  secondary institutions. The
husband deserts her, having no means ofmanagement will therefore, have to take
livelihood to sustain herself, and therefore 't"“et‘:) :r‘:)‘i;;‘;“iftl;ﬁlif‘Z'du:‘:;"gf:t")‘:)';tfg;
the State Government can realsonablythe Head Clerk in a peculiar situation
amend the Rules for the purpose of that has cropped up in the present case.
including a divorced daughter as well The management can also take into
within the definition of the word family account the fact that a candidate
for compassionate appointment subject toavailable who has put in more than five

such conditions as may be necessary foryears of service in any other institution
grant of such benefit. may apply for direct recruitment. In such

a situation, it is open for the Committee
of management to apply the said
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principle also for the purpose of promotion from class IV category. In the
recruiting a Head Clerk in a privately  opinjon of the court, a class IV employee
managed educational institution under 5,4t he directly promoted as Head Clerk,

the U.P. Intermediate Education Act, . h th |t learl id
1921 in addition to the other statutory Inasmuch as the regulation clearly provides

qualifications as are prescribed for such for promotion from one grade to the next

a post in government run institutions. grade and reasonably construed it means
that the post of Head Clerk has to be filled

Case Law discussed: up by way of promotion from amongst the

[(2011) 1 UPLBEC 361] Assistant Clerks of the Institution who have

, tin fi f ice.
(Delivered by Hon'ble Amreshwar Pratap putinfive years ot service

Sahi, J) 5. The post of Assistant Clerk are

occupied but none of them are qualified to

1. Heard learned counsel for the be promoted as Head clerk.

parties.

6. The issue is that can in such a
situation the post of Head Clerk be filled
up by way of direct recruitment.

2. This is a case relating to the claim
of promotion of the petitioner as Assistant
Clerk in Higher Secondary School,

overned by the provision of U.P. . .
?ntermediateyEducatign Act, 1921. The /. T_he decision in the case of
undisputed facts are that the post of Head'vIallkhan Singh and others_vs. State of
Clerk is vacant. One post of Assistant U-P- @nd others reported in [(2011) 1
Clerk has already been f filled up by way UPLB.EC 361]. dpes not answer this
of direct recruitment of one Akhilesh duestion as this issue was not involved
Kumar. One Prem Shankar Mishra was therein.
already promoted as Assistant Clerk
against another post from a class IV
category.

8. Thus, the plea of the learned
counsel for the petitioner resting on such
a decision does not advance the cause any

3. Thus, the post of Head Clerk was further.

available by way of promotion but no

clerk of the institution, namely, Akhilesh 9. The petitioner claims that his
Kumar or Prem Shankar Mishra were fépresentation for consideration against
eligible for being considered for the post of Head Clerk should be directed

promotion as they have not completed ' be decided.

five years of continuous substantve _10- In view of what has been
service as required under Chapter Il discussed hereinabove, the post of Head

Regulation 2 of the regulation framed Clerk has, therefore, to be filled up by way

under the U.P. Intermediate Education of direct recruitment. There is no bar or
Act. 1921, prohibition under Chapter Il Regulation-12

of the 1921 Act that may prevent the
management from making appointment on
the post of Head Clerk by way of direct
recruitment. As in the instant case, there is
no candidate available for promotion, then

4. The petitioner contends that the
post of Head Clerk could be occupied by
any person who otherwise is eligible for
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the only option is to fill up the post by way Civil Misc. Writ Petition No. 33860 Of 2009
of direct recruitment. The very provision of
50% promotion quota clearly entails that the Santram Singh ...Petitioner
post which is left vacant, has to be filled up Workshop M Vers“: th
by way of direct recruitment. Thus on both ' °r<snoP Manager and another

- . ...Respondents
counts the Committee of Management will

have the power to fill up the post by way of counsel for the Petitioner:
direct recruitment. Sri A.D. Saunders

11. So far as qualifications are Counsel for the Respondents:
concerned, the post of the Head Clerk orS.C.
even otherwise of a Class Il employee is Sri Ritvik Upadhyay
the same as provided for, in the governmentSri V.K. Upadhyay
run secondary institutions. The management
will therefore, have to take in to account the Constitution of India, Art.-226- Labor
said qualification for the purpose of filing C€ourt award-petitioner/workman found

. working on temporary capacity as
up of the post of the Head Clerk in a electrician-working more than 240 days-

peculiar situation that has cropped up in the continuous working without break for 9
present case. The management can also takgears-in lieu of reinstatement-given lum-

into account the fact that a candidate sum amount of Rs. three lacs-held-not
available who has put in more than five Proper-where working for 9 vyears
years of service in any other institution may 3ccePted no evidence about closure of
. . project-not an easy task to get re-
a_pply_ for_d_lrect recruitment. In s_uch 8 appointment in  another industry-
situation, it is open for the Committee Of reinstatement with back wager of 20%
management to apply the said principle alsofrom retrenchment to the date of
for the purpose of recruiting a Head Clerk in reinstatement-would be proper-award
a privately managed educational institution modified accordingly.
under the U.P. Intermediate Education Act,
1921 in addition to the other statutory
qualifications as are prescribed for such aconsidering the aforesaid facts and in
post In government run institutions. order to settle the matter once and for
all, instead of remitting the matter to the
12. Accordingly the committee of labour court! _the Cc_ourt is_ of the opinion
management, respondent no. 4, herein,that the petitioner is entitled for 20 per

. cent of the back wages from the date of
shall be at liberty to proceed to take StePSthe order of the termination till the date

for filling up of the post in the light of the of the award. From the date of the
observations made hereinabove. award, till he is reinstated, the petitioner
is not entitled for any back wages on the
principle of "no work no pay".

Held: Para-26

13. The writ petition is disposed of.

Case Law discussed:

ORIGINAL JURISDICTION AIR 2006 Supreme Court 586; 2006(11) SCC

CIVIL SIDE 684; 2006(7) SCC 752; 2008(1) SCC 575;

DATED: ALLAHABAD 18.03.2013 2011(3) U.P.L.B.E.C. 2568; 2005(5) SCC 591;
2009 LIC 415; 2005(2) SCC 363; W.P. No.

BEFORE 8749 of 2002

THE HON'BLE TARUN AGARWALA, J.
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(Delivered by Hon'ble Tarun Agarwala, J) 3. Heard Sri A.D. Saunders, the
learned counsel for the petitioner and Sri

1. The workman being aggrieved by Ritvik Upadhyay, the learned counsel for

the award of the labour court has filed the the employers.

present writ petition. The facts leading to

the filing of the writ petition is that the 4. The contention of the petitioner

petitioner was appointed as an Electrician js, that having worked for almost 9 years

in the year 1989 and, since then, has beercontinuously without any break in service

working without any break in service. The and, in the absence of any misdemeanour

services of the petitioner was dispensedof his part, the petitioner was entitled for

with on 13th August, 1998 without giving reinstatement in service and that

any notice and without assigning any compensation in lieu of reinstatement was

reason. The petitioner, being aggrieved bynot justified in the present facts and

the termination of his services, raised an circumstances of the case.

industrial dispute, which was referred to

the labour court. The reference was 5. On the other hand, the learned

“whether the employers were justified in counsel for the employer vehemently
terminating the service of the workman contended that the award of the labour
w.e.f. 13th August, 1998 ? If not, to what court was perfectly correct and that the
relief was the workman entitled to." workman was not a regular employee and
that he was working as a temporary
2. Upon the exchange of pleadings, employee, and consequently, the
the labour court held that the workman petitioner was not entitled to be reinstated
had worked for more than 240 days in a as a matter of right. The learned counsel
calender year and had worked for almost submitted that in the given circumstances,
9 years, and consequently, the employercompensation in lieu of reinstatement was
was not justified in terminating the the appropriate relief given to the
services of the petitioner without workman. It was also urged that the
assigning any reason. The labour courtworkman did not allege before the labour
also found that the provision of Section 6- court that he was not gainfully employed
N of the U.P. Industrial Disputes Act was and therefore the question of
not complied with. The labour court also reinstatement in the service does not arise.
found that the petitioner was entitled to be The learned counsel further contended
given a notice and retrenchment that in similar circumstances, the labour
compensation as provided under Sectioncourt directed reinstatement of service of
6-N of the U.P. Industrial Disputes Act. some other workers in the construction
The labour court, however, instead of department of the employer, against
reinstating the petitioner in service which, the employer filed a writ petition,
moulded the relief and paid compensation which was partly allowed and instead of
amounting to Rs. 3 lacs. The workman, reinstatement, the Court modified the
being aggrieved by this portion of this award by giving compensation in lieu of
award, namely, payment of compensation reinstatement. The learned counsel
in lieu of reinstatement, has filed the submitted that in the light of the aforesaid
present writ petition. decisions of this Court, the award of the
labour court awarding compensation in
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lieu of reinstatement was perfectly and that compensation was the adequate
justified. remedy in lieu of reinstatement.

6. When an order of termination is 10. InMehboob Deepak Vs. Nagar
set aside by a labour court, the normal Panchayat Gajraula and another 2008
rule is reinstatement in the service of the (1) SCC 575 the Supreme Court held that
employer. In  exceptional cases, a daily wager who may have worked for
reinstatement in service can be denied formore than 240 days in a calender year and
valid reasons, otherwise the normal rule is their services were terminated in violation
reinstatement in service. This trend of of the provisions of Section 6-N of the
reinstatement in service continued for U.P. Industrial Disputes Act was nhot
several decades, but recently, the trendentitled for reinstatement in service as he
has been changed and a departure hadoes not hold a right on that post, and
been made through various judgements ofconsequently, a daily wager was only
the Supreme Court. Before elucidating on entitled for compensation.
the subject, reinstatement with back
wages and reinstatement without any back 11. Similar view was held by this
wages needs to be clarified. Court in Sate of U.P. and another Vs.

Hind Mazdoor Sabha and others 2011

7. In U.P. State Brassware (3) U.P.L.B.E.C. 2568
Corporation Ltd. Vs. Uday Narain
Pandey AIR 2006 Supreme Court 586 12. On the other hand, with regard to
the Supreme Court held that in every casethe back wages, the Supreme Court held
of reinstatement, the entire back wagesthat where the termination was held to be
ought not to be awarded even if there hasillegal, the labour court was justified in
been a violation of the provision of 6-N of reinstating the workman, but was not

the U.P. Industrial Disputes Act. justified in granting full back wages. In
General Manager, Haryana Roadways
8. In Jaipur Development Vs. Rudhan Singh 2005 (5) SCC 591

Authority Vs. Ram Sahai 2006 (11) the Supreme Court held that the order for
SCC 684 the Supreme Court held that backwages should not be passed
where the dispute was raised belatedly mechanically. There are other factors,
and there was a long delay in making the which are required to be considered
reference, the relief of reinstatement was before granting backwages, namely,
not justified and in such circumstances, length of service whether it was an ad hoc
lumpsum compensation should have beenappointment or a permanent appointment,
awarded. whether the workman was working on
daily wage, temporary or permanent or
9. InU.P.S.R.T.C. Vs. Man Singh whether he was in a position to get
2006 (7) SCC 752the Supreme Court another employment during the pendency
held that where the workman was not of the dispute.
appointed in accordance with the Rules
and the dispute was raised after a long 13. Similar view was again
lapse of time, in such circumstances, thereiterated irkKanpur Electric Supply Co.
relief of reinstatement was not justified Ltd. Vs. Shamin Mirza 2009 LIC 415.
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and the petitioner continued to remain a

14. In Kendriya Vidyalay temporary workman. The petitioner
Sangathan and Another Vs. alleges that when he came into the zone of

S.C.Sharma 2005 (2) SCC 363the  regularization, the employers passed an
Supreme Court held that the workman order of termination of the services of the
was not entitled to back wages as a matteworkman. The Court further finds that
of right and that the employee had to there is nothing to indicate that the
show that he was not gainfully employed construction work, in  which, the
and that the initial burden was upon him. petitioner was engaged had come to an
end and that the petitioner's services was
15. In the light of the aforesaid, the NnO longer required thereafter.
Court finds that the petitioner was
appointed as a temporary employee, but 18. In the light of the aforesaid, the
had worked continuously for 9 years. contention of the employer that the
There is an order passed by the petitioner was only a temporary employee
Controlling Authority under the payment and was therefore not entitled for
of Gratuity Act awarding gratuity to the reinstatement in services does not hold
petitioner on the ground that he had good especially when no evidence has
worked 240 days in a calender year for 9 been brought on record to justify the
continuous years and consequently wastermination of the workman. There is also
entitted for gratuity. This order has no evidence to prove that the project, in
become final interse between the parties. which, the petitioner was employed had
come to an end or that there was no

16. The appointment of a daily further requirement of work. The Court

wager is a different and distinct from an
appointment on a temporary basis.
Appointment on a daily wages is on

further finds that the petitioner having
worked for more than 240 days in a
calendar year and having worked 9 years

account of exigencies of work whereas awas entitled for reinstatement in service.
person appointed on a temporary basisThe labour court has misinterpreted the
means that there is requirement for work judgments cited and has erred in granting
and is not appointed on a day to day basiscompensation in lieu of reinstatement.

but the appointment is for a considerable The Supreme Court has denied the relief
period of time. of reinstatement in those cases, where the

dispute was belatedly referred for
17. In the instant case. the Court adjudication or where the workman was a

finds from the written statement of the dailywager. In the instant case, the
employers that the petitioner was engagedPelitioner was not a dailywager, but was a
in the Electricity Department for various temporarily employed. The Court does
projects and according to the employers ot find that there has been an
upon the completion of the project, the unreasonable delay in raising the dispute.
work comes to an end. The nature of work

specified by the employer indicates the 19. Employment in an industry is

temporary nature of work. However, the not an easy task and in these modern
Court finds that this temporary nature of times, ~when there is a huge
work continued unabated for 9 long years unemployment, it is difficult for a
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workman to get reemployment, especially Disputes Act, the Court was of the opinion
when a workman has worked for some that the workman was entitled for payment
length of time and seeks employment at aof compensation in lieu of reinstatement.
later stage in another industry. A question

is normally asked by a new employer, 22. The aforesaid decisions cited by
whether the workman had worked at at the learned counsel for the petitioner, in the
another place earlier and when it comes toopinion of the Court, is distinguishable.

the knowledge of the new employer that

the services of the workman was 23. In the light of the aforesaid, the
terminated earlier for whatever reasons, aCourt is of the opinion that the award of
shadow of doubt creeps in the mind of the the |abour court directing payment of

employer with regard to his re- compensation of Rs. 3 lacs in lieu of
employment. Consequently considering reinstatement was not correct, and
this aspect, reinstatement in service is theconsequently, to that extent, the award of
normal rule. Once the order of the labour court can not be sustained and
termination is found to be illegal and is is modified to the extent that the workman
set aside, unless a departure is made fopetitioner would be reinstated in service.
strong reasons, reinstatement in service
should be granted. 24. In so far as, the back wages are
concerned, the Court finds that the
20. The Court is of the opinion that petitioner has pleaded before this Court as
this is not a case whether a departure canyell as before the labour court that he has
be made denying the petitioner not been gainfully employed from the

reinstatement in service and giving date of his termination of his services.
compensation in lieu thereof.

_ - 25. In the light of the aforesaid and
21. InWrit petition No. 8784 of  in view of the decision of the Supreme
2002 M/s Hindalco Industries Ltd. Vs.  Court, in the case of Kendriya

Sri. Bhuvnesh Kumar Dwivedi and  Sangathan (Supra) the petitioner has
Another, the Court considered the factum discharged the initial burden and the onus

of resignation of the workman and even yas upon the employer to prove that he
though he had worked for almost 8 yearsyas gainfully employed.

held that in the given circumstances was

only entitled for compensation instead of 26. Considering the aforesaid facts
compensation. The High Court, accordingly and in order to settle the matter once and
modified the award of the labour court o gi, instead of remitting the matter to

granting compensation of Rs. One lac the |apour court, the Court is of the
instead of reinstatement in serviceVfiit — gpinion that the petitioner is entitied for

Industries Ltd. Vs. Surendra Pratap  gate of the order of the termination till the
Singh and Anothersdecided on 04th July, gate of the award. From the date of the
2011, the Court considered the factum thataward, till he is reinstated, the petitioner

the workman was appointed for limited s ot entitled for any back wages on the
period of time and in view of the provision principle of "no work no pay".
of Section 2 (oo)(bb) of the Industrial
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27. In view of the aforesaid, the
award of the labour court is modified, the
Court further directs the employer to
reinstate the workman within four weeks
from today, from which date, the
petitioner would be entitled for wages.

28. The writ petition is allowed.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 27.02.2013

BEFORE
THE HON'BLE PRADEEP KUMAR SINGH
BAGHEL, J.

Civil Misc. Writ Petition No. 39495 Of 1998
Lakhan Lal Gupta

Versus
State of U.P. and others

...Petitioner

...Respondents

Counsel for the Petitioner:
Sri Hariom Khare

Counsel for the Respondents:
CS.C.

Constitution of India, Art.-226- Recovery
of excess amount-on ground of wrong
fixation-after four vyears from the
retirement-without disclosing any reason-
without affording opportunity of hearing-
no allegation of misrepresentation against
petitioner- a class 4™ employee-held-
impugned order wholly arbitrary illegal-
quashed.

Held: Para-14 & 23

14-It is trite law that if any
administrative or qusi judicial order
which entails civil consequences, then
the person is entitled for opportunity
before any such order is passed. Having
regard to evidence on record, it can be
safely held that there is complete
violation of principles of natural justice

Lakhan Lau@ta Vs. State of U.P. and others

419

in the present case, and on this ground
alone, the impugned order is
unsustainable.

23- That order is also vitiated for another
reason; The petitioner is retired Class-IV
employee, the impugned order has been
passed after four years of his retirement.
It may be that due to inadvertent
mistake by authority concerned, he was
granted higher pay scale.

Case Law discussed:

(1991)1 SCC 588; AIR 1978 SC 851; (1969) 2
SCC 262; AIR 1981 SC 818; (2011)2 SCC 258;
2010(9)SCC  496; 2010 (9)SCC 486;
2003(11)SCC 519; AIR 1990 SC 1984; (2012)8
SCC 417; (2009)3 SCC 475; 1995 Supp. (1)
SCC 18; [1994] 2 SCC 521; [1996] 4 SCC 416;
[1997] 6 SCC 139; (2006) 11 SCC 709; [2006]
11 SCC 492; [2006] 8 SCC 647; [2000] 10 SCC
99

(Delivered by Hon'ble Pradeep Kumar
Singh Baghel, J.)

1. By way of this petition, a Class-
IV employee who retired from his service
way back in 1998, is seeking to impugn
an order for recovery of excess amount
paid to him.

2. A few facts may be set out, which
would be relevant for considering the
issue which arise in present case are:

3. The petitioner was initially
appointed as Class-IV employee on
31.12.1962 in Horticulture Department. It
is stated that his service record was
excellent. After completing 12 years of
service, petitioner was granted selection
grade on 01.05.1984 and after 16 years,
he was sanctioned higher pay scale of Rs.
775- 1025 on 01.05.1990. A copy of the
order dated 14.06.1990 is Annexure-1 to
the writ petition.
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9. Learned counsel for the petitioner
4. The petitioner's case is that in has drawn the attention of the Court to
terms of the another Government Order paragraph 8 of the writ petition wherein, it
dated 19.06.1993, the petitioner was is stated that no notice or opportunity was
allowed higher pay scale i.e Rs. 975-1660given to the petitioner prior the
from 01.05.1990. The said Government cancellation of the order dated
Order is Annexure-2 to the writ petition. 16.08.1994.
The petitioner continued to draw the
higher scale in compliance of the order 10. Learned standing counsel
dated 16.08.1994 till he reached his age ofsubmits that the order granting higher pay
superannuation on 31.01.1998. scale has been rightly recalled as the
petitioner was not entitled for higher pay
5. It is stated that by the impugned scale. He has further submitted that the
order, the earlier order dated 16.08.1994 mistake was committed by respondent has
whereby, the petitioner was given higher been rectified, therefore, there is no
pay scale of 975-1660 has been cancelled.illegality.

6. A counter affidavit has been filed 11. | have considered the rival
on behalf of the State. It is stated in the submissions of learned counsel for the
counter affidavit that in view of partiesand perused the record.
Government Order dated 03.06.1989, a
Class-IV employee was not entitled for 12. Indisputably, the petitioner was
promotion in higher grade i.e. Rs. 975- granted the higher pay scale by the
1660. For the said reason, the order hasCompetent  Authority, the Deputy
been cancelled. Director. The said order has been

cancelled after four years of the

7. | Have heard Sri Hariom Khare, retirement of the petitioner.
learned counsel for the petitioner and
learned standing counsel. 13. From the perusal of the

impugned order, it is evident that no

8. Learned counsel for the petitioner reason has been mentioned in the
submits that there was no allegation impugned order. It is also established
against the petitioner that he has madefrom the pleadings that the petitioner was
misrepresentation of fact or he was awarenot given any opportunity of hearing. The
about wrong calculation. Petitioner statement of fact made by the petitioner in
belong to Class-IV service. The impugned paragraph 8 of the writ petition has not
order is arbitrary and illegal as it has beenbeen specifically denied in paragraph 9
passed after the retirement of the and 13 of the counter affidavit. The stand
petitioner  without  affording any taken in the counter affidavit is that there
opportunity to the petitioner. Since order was no necessity to afford opportunity to
has been passed without the petitioner.
notice/opportunity, it is nullity.

14. It is trite law that if any
administrative or qusi judicial order
which entails civil consequences, then the
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person is entitled for opportunity before held an unjust decision in an
any such order is passed. Having regard toadministative enquiry may have more fair
evidence on record, it can be safely heldreaching effect that a decision in quasi
that there is complete violation of judicial enquiry. The purpose of the rules
principles of natural justice in the present of natural justice is to prevent miscarriage
case, and on this ground alone, theof justice. The Court has referred the
impugned order is unsustainable. classic case of State of Orissa Vs. Dr.
Binapani Dei AIR 1967 SC 1269;
15. Prof. Wade in Administrative Supreme Court in Binapani Case (Supra)
Law, 5th Edition, Page 470 has aptly observed that if "there is power, duty to
mentioned about natural justice in act judicially is implicit in the exercise of
following words. "The right to natural such power".
justice should be as firm as the right to
personal liberty." 19. Swadeshi Cotton Mills Vs.
Union of India AIR 1981 SC 818
16. Supreme Court in the case of Justice R.S. Sarkaria held as under:
Union Of India Vs. Mohd. Ramzan
Khan (1991) 1 SCC 588at page 596 has "Rules of natural justice are not
quoted "Prof. Wade has pointed out embodied rules. Being means to an end
and not an end in themselves, it is not
"The concept of natural justice has possible to make an exhaustive catalogue
existed for many centuries and it has of such rules. But there are two
crystallized into two rules: that no man fundamental maxims of natural justice
should be judge in his own cause; and thatvis. (i) audi alteram partem, and (ii) nemo
no man should suffer without first being judex in re sua. The audi alterm partem
given a fair hearing....They (the courts) rule has many facets, two of them being
have been developing and extending the(a) notice of the case to be met; and (b)
principles of natural justice so as to build opportunity to explain. This rule cannot
up a kind of code of fair administrative be sacrificed at the alter of administrative
procedure, to be obeyed by authorities of convenience or celerity. The general
all kinds. They have done this once again, principles as distinguished from an
by assuming that Parliament always absolute rule of uniform application

intends powers to be exercised fairly" seems to be that where a statute does not,
in terms, exclude this rule of prior hearing
17. Justice Krishna lyer in but contemplates a post decisional hearing

Mohinder Singh Gill Vs. The Chief — amounting to a full review of the original

Election Commissioner AIR 1978 SC  order on merits, then such a statute would
851 has traced the root of natural justice Pe construed as excluding the audi
in Kautiyla's Arthasastra. He opined as alteram partem rule at the pre-decisional
under: "the rule of law has had the stamp Stage. Conversely if the statute conferring
of natural justice which makes it social the power is silent with regard to the

justice. giving of a pre-decisional hearing to the
person affected and the administrative
18. Supreme Court i.K. Kraipak decision taken by the authority involves

Vs. Union of India (1969) 2 SCC 262 Civil consequences of a grave nature, and
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no full view or appeal on merits against whether the power conferred on a
that decision is provided, courts will be statutory body or  Tribunal is
extremely reluctant to construe such aadministrative or quasi judicial. It is
statute as excluding the duty of affording equally trite that the concept of natural
even a minimal hearing, shorn of all its justice can neither be put in a straitjacket
formal trappings and dilatory features at nor is it a general rule of universal
the pre-decisional stage, unless, viewedapplication."
pragmatically, it would paralyse the
administrative process or frustrate the 21. Apart from the aforesaid ground,
need for utmost promptitude. In short, this a perusal of the impugned order would
rule of fair play must not be jettisoned also indicate that no reason has been
save in very exceptional circumstances mentioned in the impugned orders.
where compulsive necessity so demands.Without any reason, the orders become
The court must make every effort to arbitrary. The Supreme Court in the case
salvage this cardinal rule to the maximum of Kranti Associates (P) Ltd. Vs.
extent  possible, with  situational Masood Ahmed Khan; 2010 (9) SCC
modifications. But, the core of it must, 496, Maya Devi (Dead). Through LRS.
however, remain, namely, that the personvs. Raj Kumari Batra (Dead) through
affected must have reasonable opportunity RS. And Others; 2010 (9) SCC 486
of being heard and the hearing must be aand in Raj Kishore Jha Vs. State of
genuine hearing and not an empty public Bihar; 2003(11) SCC 519has laid the
relations exercise." emphasis for giving reasons by
administrative  and quasi judicial
20. Recently Supreme Court in the authorities.
case of Automotive Tyre
Manufacturers Association Vs. 22. The Court has observed that the
Designated Authority (2011) 2 SCC 258 reasons are heart and soul of the orders
held about the natural justice in following and in absence of the reason, the order
terms: becomes arbitrary. Supreme CourSiN.
Mukherjee Vs. Union Of India; AIR
"It is thus, well settled that unless a 1990 SC 1984has held that except in
statutory provision, either specifically or cases where the requirement has been
by necessary implication excludes the dispensed with, an administrative
application of principles of natural justice, authority is required to record the reason
because in that event the court would notfor its decision/order.
ignore the legislative mandate, the
requirement of giving reasonable 23. That order is also vitiated for
opportunity of being heard before an another reason; The petitioner is retired
order is made, is generally read into the Class-IV employee, the impugned order
provisions of a statute, particularly when has been passed after four years of his
the order has adverse civil consequencesetirement. It may be that due to
which obviously cover infraction of inadvertent mistake by authority
property, personal rights and material concerned, he was granted higher pay
deprivations for the party affected. The scale.
principle holds good irrespective of
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24. Supreme Court in a recent 58. The relief against recovery is
judgement Chandi Prasad Uniyal Vs. granted by courts not because of any right
State of Uttarakhand (2012) 8 SCC 417 in the employees, but in equity, exercising
has considered the law in this respect. Thejudicial  discretion to relieve the
Court held that the concept of fraud or employees from the hardship that will be
misrepresentation has no role to play caused if recovery is ordered. But, if in a
because it is public money, if it is given case, it is proved that the employee
wrongly paid, the recipient should return had knowledge that the payment received
the money. But in that case, was in excess of what was due or wrongly
employee/recipient was in service when it paid, or in cases where the error is
was found that excess amount was paid todetected or corrected within a short time
him. of wrong payment, the matter being in the

realm of judicial discretion, courts may,
on the facts and circumstances of any

25. In the present case, petitioner particular case, order for recovery of the
stood retired and he is a Class Iv amount paid in excess. S&ahib Ram
employee. vs. State of Haryana, 1995 Supp. (1)

SCC 18, Shyam Babu Verma vs. Union

26. In Chandni Prasad Uniyal ©f India, [1994] 2 SCC 521; Union of

(Supra) Supreme Court has referred its/ndia vs. M. Bhaskar, [1996] 4 SCC
decision inSyed Abdul Qadir Vs. State  416; V. Ganga Ram vs. Regional Jt.,
of Bihar (2009) 3 SCC 475In the said Director, [1997] 6 SCC 139; Col. B.J.
case, recovery was initiated against retiredAkkara [Retd.] vs. Government of

teacher, and the department sought thelndia & Ors. (2006) 11 SCC 709;

National Bank & Ors. Vs. Manjeet

27. Supreme Court in Syed Abdul Singh & Anr., [2006] 8 SCC 647; and

Qadir (Supra) has held as under: Bihar State Electricity Board & Anr.
' Vs. Bijay Bahadur & Anr., [2000] 10

"57. This Court, in a catena of SCC 99.
decisions, has granted relief against
recovery of excess payment of _ ; .
emoluments/allowances if (a) the excessStood retired in the year 1998. After his
amount was not paid on account of any 'etirement, it was found that there was
misrepresentation or fraud on the part of Wong  fixation. Peitioner immediately
the employee and (b) if such excess moved to the Cou_rt and interim protection
payment was made by the employer by WaS granted to hlm. More than ;5 years
applying a wrong principle for calculating have_ pa_ss_ed. At_ this dlstan_ce _of time, | QO
the pay/allowance or on the basis of g ot find it in the interest of justice to remit
particular interpretation of rule/order, the matter back to the authority concerned.
which is subsequently found to be S ]
erroneous. 29. In the counter affidavit, there is

no allegation that the petitioner was guilty
of any misconduct or misrepresentation.

28. In the case in hand, petitioner
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30. No plausible reasons have beenSri Vivek Verma

given for not rectifying the alleged

mistake within reasonable period. The V:B.Singh Purvanchal University- First

reasonable period vary on facts of eachStatute-15.24-benefit of academic session-

case, there is no straitjacket formula in Petitioner being substantive appointee on

. . post of Principal-retired on 04.07.02-
this regard. Having regard to facts of the \yhether entitied for academic session

present case, four years time cannot bepenefit?- held-'yes'-word teacher-includes
said to be reasonable time. principal also-benefit of academic session-
mandatory-not depend upon discretion of

: : authorities-entitled to continue as re-
31. After careful consideration of appointed principal till end of 30" June

facts, | am of the view that for the reasons ,gq3.

stated above, the impugned order dated

22.09.1998 and consequential orders yeid: Para-10

dated 24.09.1998 and 08.10.1998 needs to

be set aside. Accordingly, they are setAs there is no dispute with regard to the

aside. fact that the petitioner was regularly
appointed Principal on the date of his
32 In peculiar facts and superannuation and that he

. D . superannuated on 04.07.2012, he would
circumstances of the case, it is directedpe treated as on re-employment, as per

that no further deduction/recovery shall the proviso to statute 15.24, up to 30 June
be made against the petitioner and matter2013. Since the definition of teacher

shall be treated to be closed.

33. No order as to costs.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 04.03.2013

BEFORE
THE HON'BLE VINEET SARAN, J.
THE HON'BLE MANOJ MISRA, J.

includes a Principal, in the light of the
decisions of this Court in the cases of Udai
Narayan Pandey (supra) and Meerut
College Parivar Kalyan Samiti, Meerut
(supra), the petitioner would be deemed to
have been re-employed as a Principal of
the college and would continue, in such
capacity, till 30.06.2013.

Case Law discussed:
(1999)3UPLBEC 1887; (2001) 1 UPLBEC 201;
Civil Misc. Writ Petition No. 41457 of 2010;

(2001) 9 SCC 377;

Civil Misc. Writ Petition No. 40031 Of 2012 _ _
(Delivered by Hon'ble Vineet Saran, J)

Dr. Dwarika Nath Rai ...Petitioner 1. We have heard learned counsel
Versus for the petitioner, Sri K.K. Roy appearing
State of U.P. and others ...Respondents for the newly impleaded respondent No.7

and the learned Standing Counsel for the

Counsel for the Petitioner: State-respondents.

Sri Neeraj Pandey

2. The short question involved in
this petition is whether the petitioner, who
was regularly appointed Principal of

Counsel for the Respondents:
C.S.C., Sri Gautam Baghat

Sri Harshita Raghuvanshi

Sri K.K. Roy, Sri R.K. Rai
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Khardiha Mahavidyala, Ghazipur order dated 5.6.2012, the Authorized
(hereinafter referred to as the College), aController had withdrawn all the powers
college affiliated to Veer Bahadur Singh attached to the office of Principal from the
Purvanchal University, Jaunpur petitioner and assigned it to the senior most
(hereinafter referred to as the University) teacher of the College whereas the matter
was entitled to session's benefit, on with regards to suspension of the petitioner
account of his superannuation in mid- was also pending at the level of the Vice
session i.e. 04.07.202, in accordance withChancellor. Besides that there were two
statute 15.24 of the first statutes of the criminal cases pending against the
University. petitioner. Further, it was observed that
under Government Order No. 1587/70-2-
3. The undisputed facts of the case 2001-16(129)/2001 dated 02.06.2001 read
are that the petitioner was appointed with Government Order No. 2493/70-2-
Principal of the aforesaid College on 2001-16(129)/2001 dated 05.07.2001
recommendation of the U.P. Higher session's benefit was to be provided to an
Education Service Commission. He officiating Principal in the capacity of a
attained the age of superannuation onteacher only.
04.07.2012 i. e. on completion of 62 years
in age. According to the proviso to statute 5. Challenging the Government
15.24 of the first statutes of the Order dated 26.07.2012 as also the
University, if the date of superannuation communication letter dated 28.07.2012,
of a teacher does not fall on June 30, thethe learned counsel for the petitioner
teacher shall continue in service till the submitted that refusal of session’'s benefit
end of the academic session i.e. June 3o the petitioner was not legally justified
following and he will be treated as on re- inasmuch as the said Government Orders
employment from the date immediately dated 02.06.2001 and 05.07.2001 related
following the date of his superannuation to the case of an Officiating Principal and,
till June 30 following. As the petitioner as such, were not applicable to the case of
attained the age of superannuation onthe petitioner who being a regularly
04.07.2012, he applied for the session'sappointed Principal was entitled to the
benefit in accordance with the first session's benefit, as of right, by virtue of
statutes. The authorized controller, who Statute 15.24 of the first statutes of the
was appointed for managing the affairs of University. It was also submitted that the
the College, vide letter dated 28.07.2012 refusal to provide session's benefit to the
informed the petitioner that his matter was petitioner on the ground that two criminal
referred to the Government and the cases were pending and that the matter of
Government vide order dated 26.07.2012 his suspension was pending consideration
decided not to provide session's benefit towith the Vice-Chancellor was not legally
the petitioner. justified inasmuch as under the Statute
15.24 of the first statutes of the University
4. A perusal of the Govt. Order dated as also under the proviso to sub-rule (3) of
26.7.2012 reveals that the session's benefiRule 3 of the U.P. State Universities First
was denied to the petitioner on the ground Statutes (Age of Superannuation, Scales
that prior to his retirement, on account of an of Pay and Qualification of Teachers),
inquiry pending against the petitioner, vide 1975, the petitioner, who was a regularly
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appointed Principal and, as such, a teacher 6. Per contra, learned counsel for the
within the meaning of Section 2(19) of respondents submitted that as the
the U.P. State Universities Act, 1973, was petitioner had been suspended and had
entitted to the session's benefit, as of also been facing criminal prosecution, the
right, and the authorities had no discretion session's benefit ought not to be provided
to deny the session's benefit to theto the petitioner and in any case the
petitioner on ground of any charges. It petitioner ought not to be permitted to
was further submitted that, in any case, function as Principal of the College
the Vice-Chancellor of the University, by during the extended period of service.
his order dated 18.06.2011, had Reliance has been placed on a Division
suspended the operation of the suspensioBench decision of this Court in the case of
order. In support of his submissions, the Om Saran Tripathi v. State of U.P. and
learned counsel for the petitioner has others (Civil Misc. Writ Petition No.
placed reliance on two division bench 41457 of 2010 decided on 19.07.2010),
decisions of this Court in the caselddai wherein relying on an apex court's
Narayan Pandey v. Director of decision in the case of S.K. Rathi V.
Education (Higher Education), Prem Hari Sharma (2001) 9 SCC 371
Allahabad (1999) 3 UPLBEC 1887and  was held that the session's benefit allowed
Meerut College Parivar Kalyan Samiti, to a teacher, who had been officiating as
Meerut v. State of U.P. and others Principal, would not enable him to
(2001) 1 UPLBEC 201 wherein it has officiate as Principal as it is a case of re-
been held that as teacher includesappointment and not extension of the
Principal, by virtue of the definition period of officiating charge of the
clause i.e. Section 2(18) {now Section Principal.
2(19)}, a Principal of an affiliated college
would also be entitled to session's benefit 7. Having considered the
as a Principal. Paragraph No.15 of the submissions of the learned counsel for the
judgment in Udai Narayan Pandey parties as also on perusal of the record,
(supra) is being reproduced below:- we find that there is no dispute with
regard to the fact that the petitioner was
"15. In the present facts the regularly appointed Principal of the
Respondent No.5 admittedly was College and that he retired mid-session on
appointed on substantive post of Principal 04.07.2012. According to the definition of
of the institution concerned and while “"teacher® under the U.P. State
holding the said post, date of Universities Act, 1973, a teacher includes
superannuation came. Admittedly, aparta Principal also. Statute 15.24 of the
from the said appointment as Principal, University provides as under:-
the Respondent No.5 never held any post “1524 39 URFIHGN & UR™ & fAT®
of teacher in the said institution. @ gz &0 seamus @1 Jar 4 rEEfiar o
Therefore, applying the law as aforesaid, 3T & SR B e &l & S|
after the date of superannuation the

Respondent No.5 was to continue in _ "9 af &l s 1 sfgaffar

service on re-employment as Principal." ; %v_ﬁas 32_;‘{)'@? ikl Fﬁf 32—5% wﬁqawﬂ%@; E

WA R 98 g faf¥ar & forie & e
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8. The proviso to Statute 15.24 is
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decisions of this Court in the cases of
Udai Narayan Pandey (supra) and
Meerut College Parivar Kalyan Samiti,
Meerut (supra), the petitioner would be
deemed to have been re-employed as a
Principal of the college and would
continue, in such capacity, till 30.06.2013.

11. The decisions in the caseQ@mh
Saran Tripathi (supra) and S.K. Rathi
(supra) are of no help to the respondents

pari materia to the proviso to sub-rule (3) in@smuch as they related to an officiating
of Rule 3 of U.P. State Universities First Principal and not a regularly appointed

Statutes (Age of Superannuation, ScalesPrincipal, as is the petitioner.

of Pay and Qualification of Teachers),
1975, which reads as follows:-
"Provided

that if the date of

superannuation of a teacher does not falidated 02.06.2001
on June 30, the teacher shall continue in

service till the end of the academic
session i.e. June 30 following and he will
be treated as are-employmentfrom the
date immediately following the date of his
superannuation till June 30 following."

9. A careful reading of the proviso

to the statute 15.24 reveals that there is
mandate that if the date of superannuation
of a teacher does not fall on June 30, the
re-

teacher shall be treated as on
employment from the date immediately
following the date of his superannuation
till June 30 following.

10. As there is no dispute with

regard to the fact that the petitioner was
regularly appointed Principal on the date
that he
superannuated on 04.07.2012, he would
be treated as on re-employment, as per th
proviso to statute 15.24, up to 30 June

of his superannuation and

2013. Since the definition of teacher
includes a Principal, in the light of the

12. We further find that in refusing
session's benefit to the petitioner,wrongly
reliance was placed on Government Order

inasmuch as by
Government Order dated 05.07.2001,
issued by way of corrigendum, it was
made clear that the Government Order
dated 02.06.2001 would be applicable to
an Officiating Principal. As the petitioner,
admittedly, was a regularly appointed
principal, reliance placed on the
Government Order dated 02.06.2001 read
with Government Order dated
05.07.2001, was misconceived.
Furthermore, we do not find any material
on record to infer that providing a
session's benefit to a teacher is at the
discretion of the authorities. As the
proviso to statute 15.24 uses the words
"will be treated as on re-employment from
the date immediately following the date of
his superannuation"”, discretion with the
authorities to grant or not to grant such
benefit is excluded, inasmuch as the
benefit would be available by operation of
law. Even otherwise, we find that the

Yice-Chancellor of the University, by his

order dated 18.06.2011, had suspended
the operation of the suspension order.
Thus, we are of the considered view that
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refusal to grant session's benefit to theview of Division Bench judgment of Dr.
petitioner cannot be legally sustained. V-P- Singh and Dr. K.K. Singh. cases.
Accordingly, the order 26.07.2012
(Annexure No.10) and the consequential
communication /order dated 28.07.2012 18, we are in respectful agreement with
(Annexure No.9) are hereby quashed. Thethe above decisions. The petitioners in
petitioner will be entitled to the session's the present Writ Petition were merely
benefit and would be entitled to continue appointed as Guest Lecturers in the Year
as Principal of the said college till the date Il'-l?)?nseoplanthicthlsle dii;sltvé:;ll:ge T'J':E:;::‘
of his retlremen_t I.€. 30'.06'2013’ with al_l After merger of the said coIIegtIa with Shri
the consequential benefits. However, this| 3| Bahadur Shastri Medical College,
will not preclude the respondents to take Allahabad, the college did not find
action against the petitioner, in necessity of having Guest Lecturers for

Held: Para-18

accordance with law.

13. The writ petition is allowed as

above.
ORIGINAL JURISDICTION
CIVIL. SIDE
DATED: ALLAHABAD 14.02.2013

BEFORE
THE HON'BLE SATYA POOT MEHROTRA, J
THE HON'BLE ZAKI ULLAH KHAN, J.

Civil Misc. Writ Petition No. 43383 OF 2001

Dr. Ashok Kumar Misra and others
...Petitioner
Versus

State of U.P. and others ...Respondents

Counsel for the Petitioner:
Sri A.N. Pandey

Counsel for the Respondents:
C.s.C.

Constitution of India, Art-226-
Regularisation of Guest Lecturer-
petitioner working as guest lecturer in
Homeopathic Medical College-stand
merged with Lal Bahadur Shashtri
Medical College Allahabad-calim of
petitioner either continuation or
regularisation-can not be accepted in

teaching the subjects which the
petitioners had been teaching, and
therefore, the petitioners were not
continued as Guest Lecturers. The
petitioners have no right to claim
continuation as Guest Lecturers or seek
regular employment in Shri Lal Bahadur
Shastri Medical College, Allahabad.

Case Law discussed:
Civil Misc. Writ Petition No. 21496 of 2001;
Civil Misc Writ Peition No. 273 of 2001

(Delivered by Hon'ble , Zaki Ullah Khan, J)

1. The present Writ Petition has
been filed by the petitioners under Article
226 of the Constitution of India, inter-alia,
praying for quashing the Order dated
13.9.2001 passed by the respondent no.4
(Annexure 13 to the Writ Petition).

2. It appears that the petitioners were
appointed as Guest Lecturers in various
departments in Tilak-dhari Homeopathic
Medical College, Jaunpur.

3. It further appears that by the
Government Order dated 1st May, 2000,
the scheme of appointment as Guest
Lecturers was suspended by the State
Government whereupon the petitioners
filed a Writ Petition before this Court
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being Civil Misc. Writ Petition No. 24257 mentioned in the said Order dated
of 2000. This Court passed the following 12.3.2001.
Interim Order dated 19.5.2000 in the said
Writ Petition: 8. Pursuant to the said Order dated
12.3.2001, the respondent no.4 considered
" Until further orders petitioner shall the Representation submitted by the
be allowed to continue functioning as petitioners and rejected the same by the
adhoc Lecturer till regular selection is Order dated 13.9.2001, inter-alia,
made on the post. " observing that no extra lecturer was
required for teaching the subjects which
4. Thereafter, it appears that the the petitioners had been teaching as Guest
Government Order dated 17.2.2001 waslLecturers, and as such, there was no
issued by the State Government in justification or necessity to invite the
exercise of powers conferred under the petitioners as Guest Lecturers for teaching
Uttar Pradesh Homeopathic Medical the said subjects. Copy of the said Order
Colleges (Acquisition and Miscellaneous dated 13.9.2001, as mentioned above, has
Provisions) Act, 1981. been filed as Annexure 13 to the Writ
Petition.
5. As per the provisions of the said
Government Order, the aforesaid 9. Thereafter, the petitioners have
Tilakdhari Homeopathic Medical College, filed the present Writ Petition before this
Jaunpur was merged with Shri Lal Court seeking the reliefs, as mentioned
Bahadur Shastri Medical College, above.
Allahabad.
10. Affidavits have been exchanged
6. The petitioners were relieved between the parties in the present Writ
from the erstwhile Tilakdhari  Petition, and the same is being disposed
Homeopathic Medical College, Jaunpur of at this stage with the consent of the
for joining in the aforesaid Shri Lal learned counsel for the parties.
Bahadur Shastri Medical College,
Allahabad. However, the respondent no.4 11. We have heard Shri A.N.
did not allow the petitioners to join in the Pandey, learned counsel for the
said College. petitioners and the learned Standing
Counsel appearing for the respondent nos.
7. Thereupon, the petitioners filed 1 to 4.
another Writ Petition before this Court
being Civil Misc. Writ Petition No. 8507 12. It is submitted by Shri A.N.
of 2001. This Court by the Order dated Pandey, learned counsel for the
12.3.2001 disposed of the said Writ petitioners that the respondent no.4 acted
Petition, inter-alia, permitting the illegally in rejecting the Representation
petitioners to make a Representation tosubmitted by the petitioners. It is
the authority concerned, and the authority submitted that the petitioners ought to
concerned was directed to decide thehave been permitted to join Shri Lal
same in accordance with law by a Bahadur Shastri Medical College,
speaking order within the period Allahabad after the merger of the
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erstwhile Tilakdhari Homeopathic that the petitioners, who were merely
Medical College, Jaunpur with Shri Lal Guest Lecturers, have no right to claim
Bahadur Shastri Medical College, regular employment or continuation in the
Allahabad. college as "Guest Lecturers".

13. The learned Standing Counsel 18. We are in respectful agreement
appearing for the respondent nos. 1 to 4with the above decisions. The petitioners
submits that the petitioners were only in the present Writ Petition were merely
Guest Lecturers and they were not entitledappointed as Guest Lecturers in the Year
to claim any regular employment in Shri 1998 in the erstwhile Tilakdhari
Lal Bahadur Shastri Medical College, Homeopathic Medical College, Jaunpur.
Allahabad. After merger of the said college with Shri

Lal Bahadur Shastri Medical College,

14. It is further submitted by the Allahabad, the college did not find
learned Standing Counsel appearing fornecessity of having Guest Lecturers for
the respondent nos. 1 to 4 that theteaching the subjects which the petitioners
controversy involved in the present Writ had been teaching, and therefore, the
Petition has already been decided by thispetitioners were not continued as Guest
Court in cases of certain other doctors, Lecturers. The petitioners have no right to
who were similarly situated as the claim continuation as Guest Lecturers or
petitioners in the present Writ Petition. seek regular employment in Shri Lal

Bahadur Shastri Medical College,

15. The learned Standing Counsel Allahabad.
appearing for the respondent nos.1 to 4
refers to the following decisions: 19. In view of the above discussion,

the Writ Petition filed by the petitioners

(1) Judgment dated 17.1.2002 in lacks merits, and the same is liable to be
Civil Misc. Writ Petition No. 21496 of  dismissed.

2001 (Dr. Vijay Pratap Singh and

another vs. State of U.P. and others). 20. The Writ Petition is accordingly
dismissed.
(2) Judgment dated 30.6.2009 in =
Civil Misc. Writ Petition No. 273 of ORIGINAL JURISDICTION
2001 (S/B) (Dr. K.K. Singh and others CIVIL SIDE

vs. State of U.P. and others). DATED: ALLAHABAD 20.03.2013

BEFORE

16. InDr. Vijay Pratap Singh case THE HON'BLE SUDHIR AGARWAL, J.

(supra), a Division Bench of this Court
has held that appointment as Guest cjyj Misc. Writ Petition No. 49555 Of 2010
Lecturers confers no right to continue on

the post, and the engagement can bevishal Gupta @ Vishwapati Madan
discontinued at any time. ...Petitioner
Versus
17. InDr. K.K. Singh case (supra) Sardar Mohindar Singh and others
a Division Bench of this Court has opined ~-Respondents
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Counsel for the Petitioner:
Sri Yasharth, Sri Nitin Yasharth
Sri S.K. Mishra

Counsel for the Respondents:
C.S.C., Sri Manish Tandon

(A) U.P. Urban Buildings(Regulation of
lettin Rent and eviction)Act-1972-
Section 20 (2)(c): Eviction of ground of
material alteration-no specific finding
regarding diminishing value due to
alternation-in absence of pleading no
question of evidence.

(A) U.P. Urban buildings(Requlation of
lettin Rent and eviction)Act 1972-
Section 3(qg); whether adopted son-
within definition of family-revisional
court wrongly treated adopted son as
strangers to family of land lord-on
pertext adoptive mother being alive not
produced as witness-held erroneous.

Held: Para-11

All other ingredients necessary for
making an adoption valid in accordance
with provisions of Hindu Adoption and
Maintenance Act, 1956 have been
proved. The Revisional Court did not find
any otherwise infirmity except the fact
that, according to him, in absence of
adoptive mother, who was alive but not
produced as witness, the valid adoption
whether valid, would remain unproved.
This approach of Revisional Court, as
already discussed, I am not inclined to
approve. The judgment of Revisional
Court thus is unsustainable and deserve
to fall.

Case Law discussed:
Criminal Appeal U/S 374 Cr.P.C. no. 358 OF
1982; AIR 1996 SC 591

parties, | proceed to decide the matter
finally at this stage.

2. Heard Sri Yasharth, learned
counsel for the petitioner and sri Manish
Tandon, learned counsel for the
respondent.

3. Sardar Mohindar Singh (now
deceased and substituted by his legal heirs
i.e. respondents no.1l/1 to 1/5) instituted
Small Cause Suit N0.180 of 1989 against
Mulkraj, father of petitioner, for
ejectment from the building in dispute,
which is a non-residential building
namely a shop on the ground of sub-
letting and structural alteration. The suit
was dismissed by Small Cause Court vide
judgment dated 4th September, 2009 but
the said judgment has been reversed by
Revisional Court by allowing S.C.C.
Revision No.61 of 2009 of the plaintiff-
rvisionist vide impugned judgment dated
31st May, 2010. The Revisional Court has
held that tenant incurred liability for
ejectment on both the counts namely
structural alteration and sub letting.

4. Learned counsel for petitioner
submitted that judgment of Revisional
Court is patently illegal and perverse. He
submitted that under Section 20(2)(c) of
Uttar Pradesh Urban Buildings (Regulation
of Letting, Rent and Eviction) Act, 1972
(hereinafter referred to as "Act, 1972") a
material alteration is wholly irrelevant and
what is required to be proved by landlord is
that, tenant has made construction or
structural alteration so as to have resulted in

(Delivered by Hon'ble Sudhir Agarwal, J) diminishing its value or utility or its

1. The writ petition having been

disfigurement. In the
Revisional Court has

present case,
observed that

restored to its original number vide order Structural alteration allegedly made by

of date passed on restoration application,

tenant have resulted in material alteration

as requested by learned counsel for thebut there is not even a whisper in the entire
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Revisional Court's judgment that it has 8. Here also | find that Revisional
resulted in diminishing value or utility of Court has clearly erred in law. It has
property in question or has resulted in its proceeded to observe that DW 1 and 2
disfigurement. both stated that the child under adoption
was given to only adoptive father i.e.
5. Sri Manish Tandan, learned counsel Mulkraj Gulati and there is no averment
for the respondents while confronting that he was also given to adoptive mother.
aforesaid aspect of the matter could neitherOn the contrary, from the judgment of
dispute nor place anything from judgment Trial Court, | find that DW 1 has
of Revisional Court to show that Revisional categorically stated that child was given
Court has at all found anything so as to by his natural parents to the adoptive
satisfy requirement of statute i.e. Section parents. This finding of Trial Court has
20(2)(c) of Act, 1972 that alleged alteration not been shown perverse and Revisional
or construction in building is likely to Court has not stated anywhere in the
diminish its value or utility or to disfigure it.  judgment in revision that this finding of
Trial Court is misleading or misreading of
6. In fact, | find that in the plaint the statements of DW 1 and 2. The
itself there is no such pleading at all and if Revisional Court has also proceeded to
that is so, there is no question of any observe that since adoptive mother was
evidence to be adduced on this aspect. Ithot produced as a witness to verify about
is well established that no evidence can behanding over of child to her, meaning
adduced in respect to a fact not pleaded.thereby the adoption was not proved. This
Therefore, findings of Revisional Court approach of Revisional Court is patently
about liability of tenant for ejectment erroneous, inasmuch as, brother of natural
under Section 20(2)(c) of Act, 1972 is parents of child under adoption and
clearly illegal, erroneous and cannot adoptive parents himself appeared as
sustain. witness i.e. DW 1. He said that he was
present at the time of adoption and
7. Now, coming to the second aspect categorically asserted that child was given
of the matter about sub letting. The by natural parents to the adoptive parents,
petitioner Vishal Gulati claimed to be both. It is not necessary that a large
adopted son of original tenant Mulkraj. number of persons or parents themselves
The Trial Court has found that he proved should come in the witness box to prove
his valid adoption which took place in this fact particularly when what has been
1970. The Revisional Court has taken ansaid by witness, who had personal
otherwise view by observing that knowledge of the event, is not found to be
adoption could not be proved validly and doubtful or incorrect or there is any other
therefore, premises in question having reason to disbelieve his deposition.
been occupied by petitioner, is stranger to
the family, being not within the ambit of 9. In taking the above view, | am
definition of ‘family' under Section 3(g) of fortified by decision of this Court in
Act, 1972, the suit for ejectment of tenant Criminal Appeal U/S 374 Cr.P.C. N0.358
is liable to be decreed on the ground of of 1982 (Autan (Atan) Singh & Ors. Vs.
sub-letting. State of U.P.) Decided on 9th November,
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2012, where in para 21 of the judgment, ORIGINAL JURISDICTION
this Court said: CIVIL SIDE
DATED: ALLAHABAD 21.02.2013

"....it is not the number of withesses
examined which would be of any
importance but it is the reliability and
credibility of a witness or evidence which cijyj| Misc. Writ Petition No. 55196 of 2007
would determine whether the prosecution

BEFORE
THE HON'BLE B. AMIT STHALEKAR,J.

has been successful in substantiating theRam Autar Sharma ...Petitioner
guilt against accused or not. Even a single Versus

piece of evidence, whether oral, District Inspector Of Schools And Others
documentary or circumstantial, if credible -.Respondents

and trustworthy, is sufficient to record

conviction against a person.” Counsel for the Petitioner:

Sri Indra Raj Singh

10. 1 gl;o 1_‘|nd support from Apex_ Counsel for the Respondents:
Court's decision in Smt. Chandan Bilasini - g
(Dead) by L.R. Vs. Aftabuddin Khan &
Ors., AIR 1996 SC 591. U.P. Intermediate Education Act 1921
Chapter III Regulation-2-out of 5
11. All other ingredients necessary for sanctioned post of class III employee
making an adoption valid in accordance :J“C'“‘:i':gc't‘eadrz‘;‘:‘t':ef‘t:::;‘:y °;;“p'§/d
With provisions of Hindu Adoption and promotion quopta 2.05 posts round of a;
Maintenance Act, 1956 have been proved.3.petitioner being senior most class 4t
The Revisional Court did not find any employee-promoted as clerk-disapproval
otherwise infirmity except the fact that, by DIOS on ground single post fall under
according to him, in absence of adoptive SC/ST quota-held-against single post-no
mother, who was alive but not produced as:ii‘:rr:’:;'zgn :(;’ta'l';b'f?ﬁ::“fl‘; ei‘:r)::asrt"l;g
witness, thg valid adoption .Whether valid, direct recruitment or under reserve
would remain unproved. This approach of g ota-except by promotion.
Revisional Court, as already discussed, | am
not inclined to approve. The judgment of Held: Para-11

Revisional Court thus is unsustainable and
deserve to fall. In the present case admittedly only one

post is available and the same could not
. . . . have been filed up by Scheduled Caste
12. The writ petition is accordingly candidate either in a promotee quota or

allowed. The impugned order dated py releasing it for being filled up by
31.05.2010 (Annexure No.7 to the writ direct recruitment.

petition) passed by Additional District

Judge II, Kanpur Nagar, is hereby set Case Law discussed:

aside. The judgment dated 4.9.2009 of (1998) 2 SCC 214; (1998) 4 SCC 1; 2010 (3)
Trial Court is restored and confirmed. ESC 2091; (2006) 6 SCC 430

(Delivered by Hon'ble B.Amit
Sthalekar, J.)

13. No order as to costs.
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post in the promotee quota of class Il be
1. By this writ petition, the filled up by direct recruitment. A
petitioner is challenging the order dated reference has been made to the G.O. dated
20.7.2010, whereby, the D.L.O.S. has 18.12.1990.
directed that since the reservation quota in
class Il post is not completed, therefore, 4. | have heard Sri Indra Raj Singh,
the post in question should be released forlearned counsel for the petitioner and the
direct recruitment relying upon the G.O. learned Standing Counsel representing
dated 18.12.1990 for promotion in class respondents 1 to 4. Notices were served to
Il post. the respondent no.5 on 15.4.2011 but till
date no one has appeared on behalf of
2. Briefly stated the facts of the case respondent no.5.
are that there is an Intermediate College
known as Shambhu Dayal Inter College, 5. The facts as stated in para 4 of the
Ghaziabad (hereinafter referred to as 'thewrit petition regarding the number of
Institution’) which is recognised under the posts and the persons working against the
U.P. Intermediate Education Act, 1921 respective posts had not been denied in
and the Payment of Salary Act, 1971 is para 3 of the counter affidavit rather they
also applicable thereto. The petitioner is are admitted as being matter of record.
working on the post of Class-IV employee However, in the counter affidavit the only
in the Institution. There are five reason given is that since there was a
sanctioned posts in the cadre of class-lll shortfall of S.C. quota, therefore, the
including the post of head clerk. One Sri D.I.O.S. by the impugned order has
Prakash Chandra (OBC) has beendirected that one post in the promotee
promoted and one Sri Panna Lal Guptaquota of Assistant Clerk is to be filled up
has been promoted on the post ofby direct recruitment from the S.C.
Assistant Clerk from class-IV. Out of the candidate.
two remaining posts of Assistant Clerk
one Sri Gajendra Kumar Mittal and Sri 6. The contention of the respondents
Rajeev Kumar Tyagi have been appointedis fallacious in view of the legal position
by direct recruitment. Thus, according to settled by the Supreme Court reported in
the petitioner one post of Assistant Clerk (1988) 2 SCC 214, Chakradhar
is lying vacant due to the retirement of Sri Paswan(Dr.) Vs. State of Biharand the
B. P. Mangalik on 30.11.2006. Constitution Bench in the case reported in
(1998) 4 SCC 1, Post Graduate Institute
3. It is further pointed out that for of Medical Education and Research,
promotion for the post of Assistant Clerk Chandigarh Vs. Faculty Association
in class-lll against the 50% promotee and othersthat the reservation cannot be
guota, the Committee of Management applied to a single post and therefore, in
submitted the requisite papers before theview of the said judgment the single post
D.I.O.S., Ghaziabad on 24.2.2007 for of Assistant Clerk could not be filled up
approval. The D.LO.S. Ghaziabad, through Scheduled Caste Candidates by
however, declined to grant approval and releasing it to the direct recruitment
instead by the impugned order dated quota.
27.10.2007 has directed that the single
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7. Even otherwise the total cadre and circumstances of this case, the roster
strength in class Ill admittedly is 5 posts, to fill up the posts by reserved category
out of which two and half post would be candidates, after very four posts, in our
available for being filled up. In terms of considered opinion, does not meet the

Chapter Il Regulation 2 of the U.P. constitutional requirements."
Intermediate Education Act, 1921, while
calculating the number of posts for 9. However relevant para 32 the Full

distributing the same for promotee quota Bench decision reads as follows:
or for direct recruitment .5 shall be treated
as one in terms of the explanation to "32. There may be cases where there is
Regulation 2 (2) of Chapter Ill. Itis notin a rule making provision for different
dispute that two posts of promotee quotasources of recruitment within the same
have already been filled up and only one cadre, then reservation has to be applied to
post remains. the posts available for being filled up in
accordance with the source of recruitment.
8. Sri I. R. Singh further referred to This issue may arise in the context where a
the judgment of the Full Bench of this candidate is not available for filing up the
Court reported in2010 (3) ESC 2091 post by way of promotion and the same has
(Heera Lal Vs. State of U.P,)wherein, to be diverted to be filed up by direct
the Full Bench relying upon the Supreme recruitment. Such a situation will arrive in
Court decision in the case &.S. Garg  cases where the number of posts may be five
Vs State of U.P (2006) 6 SCC 43Bas or more so as to make the rule of
held as follows: reservation applicable. Taking for instance
were there are say 8 posts in a cadre and
"25. The decision in R.K. the rule is, as presently involved, namely
Sabharwal's case is a five judges that 50% posts have to be filled up by way
pronouncement which still holds the field. of promotion, in that event four posts have
The question of giving the benefit or to be filled up by promotion and four by
reservation in excess of the percentage ofdirect recruitment. The rule of reservation
guota of reservation has been put to restfor appointment by way of promotion is
by the decision in the case of R.S. Garg V.availably only to scheduled castes in the
State of U.P. (2006) 6 SCC 430 . State of U.P. and no such rule is available
Paragraph 40 which is quoted herein for other backward categories. They are
below: entitled to the benefit of reservation only in
the process of direct recruitment. In the
"We are not concerned with the example given above where four posts out
reasonableness or otherwise of the of eight are to be filled up by direct
percentage of reservation. 21% of the recruitment one post will have to be given to
posts have been reserved for thethe other backward category keeping in
Scheduled Tribe (Sic Caste) candidates byview the 27% mandate of reservation in
the State itself. It, thus, cannot exceed thefavour of such category under the 1994 Act.
guota. If is not dispute that in the event of Against four posts of promotion quota,
any conflict between the percentage of reservation to a scheduled caste category
reservation and the roster, the former cannot be granted as there as to be a
shall prevail. This, in the peculiar facts minimum of five posts for applying the 21%
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reservation for promotion. In a given employees under the Intermediate
situation where no other candidate of any Education Act and Regulations, the
category is available for promotion against vacancy in question is to be filled up by
the four posts, then such a vacancy to bepromotion only. The District Inspector of
filled up by promotion may have to be Schools is not authorised under any Act to
carried over for direct recruitment. This convert the post of promotion quota into
would bring about a change of strength in direct recruit quota.”

the source of recruitment thus fluctuating

the strength of the post available by direct 11. In the present case admittedly only
recruitment. A scheduled caste candidate one post is available and the same could not
would therefore, get the benefit of have been filed up by Scheduled Caste
reservation if the cadre strength is candidate either in a promotee quota or by
increased to five for direct recruitment, releasing it for being filled up by direct
even though the same candidate would notrecruitment.

get the benefit of reservation if the

promotion quota of 50% is adhered to. It 12. Secondly, the post in the promotee
would be appropriate to point out that quota, could not have been released to the
taking a case where there are five posts fordirect recruitment quota for being filled up
being filled up by promotion and five by by a Scheduled Caste candidate. This view
direct recruitment in the cadre then in such has been taken by me in the case of Amar
an event the rule of reservation to the extentNath Goswami (supra) and C.M.W.P.No.
of 21% in both the sources can be 59429 of 2006, Mahendra Pal Yaduvanshi
conveniently made applicable without Vs. State of U.P. and others and | see no
disturbing the ratio in either of the sources." reason to take any other view.

10. This Court in Writ Petition (A) 13. Taking into consideration all the
No. 47207 of 2008, Amarnath Goswami above facts and law laid down by the
Vs. State of U.P. & others, wherein also Supreme Court as well as the Full Bench
similar controversy was involved, has held and Single Judge decisions the impugned

as under: order dated 27.10.2007 is quashed.
"This G.O. came up for consideration 14. The writ petition is allowed.

before this Court in the case of Ramesh

Chandra Yadav Vs. Director of Education 15. A direction is issued to the

U.P. (Madhyamik Allahabad) and others respondent no.l to consider the matter for

reported 2004 (1) E.S.C. (Alld.) 324 and grant of approval to the appointment of

this Court was pleased to hold that the said the petitioner in the class Il post in the

G.0. has no application in the case. The promotee quota of 50%. This exercise

relevant paragraph 6 of the said judgment shall be completed by the respondent no.1

is quoted as under: within a period of one month from the
date of certified copy of this order is

"I am of the view that since the received by him.

vacancy has been caused from the = e

promotion quota and since there is a 50%

guota for promotion of Class IV



