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(2022) 12 ILRA 6
APPELLATE JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 22.12.2022
BEFORE
THE HON'BLE RAJESH BINDAL, C.J.

Civil Misc. Arbitration Application No. 65 of 2021

Torrent Power Ltd. ...Applicant
Versus
Dakshinanchal Vidyut Vitaran Nigam Ltd.
...Respondent

Counsel for the Applicant:

Mr. J.N. Mathur, Senior Advocate, with Ms.
Mahima Pahwa and Mr. Shivam Shukla,
Advocates

Counsel for the Respondents:
Mr. Amarjeet Singh Rakhra, Advocate

Civil Law - Arbitration and Conciliation
Application Act, 1996 _ Section 11(6) -
Appointment of an Arbitrator - Jurisdiction
of Court to entertain application for
appointment of an arbitrator - Held - in
the agreement the ™“venue” of the
arbitration is stipulated to be Lucknow,
whereas the Courts at Agra and Allahabad
are given exclusive jurisdiction in case of
any dispute arising out of compliance/non
compliance of the agreement - From the
jurisdictional perspective, Lucknow is only
a venue or location for conducting the

Arbitral Proceedings - Exclusive
jurisdiction clause contained in the
agreement constitutes "significant

contrary indica" as per Shashoua principle
and only the Courts at Agra/Allahabad will
have jurisdiction to decide the disputes
between the parties arising out of
agreement in question - Court at Lucknow
has no jurisdiction to entertain the
application for appointment of an
arbitrator and as per the exclusive
jurisdiction clause contained in the
agreement, the Courts at Allahabad will

have jurisdiction to entertain it (Para 19,
20)

Dismissed. (E-5)
List of Cases cited:

1. Brahmani River Pellets Ltd. Vs Kamachi
Industries Ltd. (2020) 5 SCC 462

2. Duro Felguera Vs Gangavaram Port Ltd. 4
C.M. Arbitration Application No. 65 of 2021
(2017) 9 SCC 729

3. M/s Icomm Tele Ltd. Vs Punjab State Water
Supply & Sewerage Board (2019) 4 SCC 401

4. BGS SGS SOMA JV Vs NHPC Ltd. (2020) 4
SCC 234

5. Ravi Ranjan Developers Pvt. Ltd. Vs Aditya
Kumar Chatterjee (Civil Appeal No. 2394-2395
of 2022) decided on March 24, 2022

6. Mankastu Impex Pvt. Ltd. Vs Airvisual Ltd.
(2020) 5 SCC 399

7. Hasmukh Prajapati Vs Jai Prakash Associates
Ltd. through its Managing Director AIR 2022 All
121

8. Meenakshi Nehra Bhat & ors. Vs Wave
Meghacity Centre Pvt. Ltd. (Arbitration Petition
No. 706 of 2020) decided on November 9, 2022
by the Delhi High Court

9. Kush Raj Bhatia Vs DLF Power and Services
Ltd. (Arbitration Petition No. 869 of 2022)
decided on December 6, 2022 by the Delhi High
Court

(Delivered by Hon’ble Rajesh Bindal, C.J.)
ORDER

1. The prayer made in the present
application filed under Section 11(6) of the
Arbitration and Conciliation Application
Act, 1996 (hereinafter referred to as the
"Act") is for appointment of an Arbitrator
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for resolution of dispute between the
parties.

2. Mr.  Mathur, learned Senior
Advocate, appearing for the applicant,
submitted that an agreement was signed
between the applicant and respondent-
Dakshinanchal Vidyut Vitaran Nigam
Limited (hereinafter referred to "DVVNL")
on May 18, 2009 for distribution of
electricity in urban areas of Agra for which
the respondent was a Distribution Licensee.
Clause 17 of the agreement provides for
resolution of disputes between the parties.
Clause 17.2.5. provides for arbitration.
Clause 17.1.2 provides for jurisdiction of
the Court for entertaining all the disputes
between the parties. It has been mentioned
as Agra/Allahabad. The venue of arbitration
has been provided under Clause 17.2.8 to
be at Lucknow.

3. From the aforesaid clauses, it is
evident that for all routine disputes, the
Clause 17.1.2 may be relevant. However,
for arbitration point of view, the seat being
at Lucknow, the proceedings will be at
Lucknow. Even if the proceedings could be
at Allahabad, in fact the dispute falls within
the jurisdiction of Allahabad High Court,
hence it can be at either of the places. In
support of his argument, reliance is placed
on Brahmani River Pellets Limited Vs.
Kamachi Industries Limited (2020) 5
SCC 462.

4. Referring to the procedure provided
in the agreement for resolution of disputes,
he submitted that in terms of Clause 17.2.3,
a Permanent Dispute Resolution Body,
having equal representation from each of
the parties is to be constituted. The disputes
or differences arising under the agreement
shall be referred for resolution to this body
which shall communicate its decision
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within thirty days and thereafter the matter
is to be considered in terms of Clause
17.2.4 which provides that in case of non-
settlement of dispute by the Permanent
Dispute Resolution Body, such dispute or
differences shall be referred for decision to
a body constituting of MD, DVVNL and
Head, Distribution Franchisee (by whatever
name called) which shall communicate its
decision within a period of fifteen days.
Primarily, there are three disputes; (1)
Regulatory Surcharge, (2) Electricity Duty,
and (3) Tariff Indexation Ratio.

5. Vide letter dated October 21, 2020,
the applicant requested for constitution of
Permanent Dispute Resolution Body for
resolution of the dispute, detailed as that
applicant is making payment of Regulatory
Surcharge to DVVNL as per TIRn
mechanism, but DVVNL is asking for full
payment of regulatory surcharge recovered
by the applicant. However, no response was
received. On October 28, 2020 a committee
constituted by MD considered the issues.
However, no resolution could be passed.
All the three issues were discussed in the
aforesaid meeting. Hence, to state that the
applicant has not exhausted the remedies
available in the agreement for resolution of
dispute before invoking the jurisdiction of
the Court is not made out.

6. To put the records straight, Mr.
Mathur, learned senior counsel, appearing
for the applicant, submitted that an
application was filed under Section 9 of the
Act for interim relief before the
Commercial Court, Lucknow. Status-quo
was granted on March 16, 2021.

7. The respondent challenged the
aforesaid order dated March 16, 2021
passed by Commercial Court, Lucknow by
filing FAFO No. 335 of 2021 at Allahabad,
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which is still pending. The issue of
jurisdiction is also under consideration. In
terms of the interim order dated July 13,
2021 passed in the aforesaid appeal, again
the efforts were made for settlement of the
dispute. However, no positive result could
be there.

8. Meanwhile, on May 31, 2021, the
applicant issued notice seeking
appointment of an Arbitrator to which reply
was received refusing to appoint Arbitrator
raising preliminary objection that the
applicant had not exhausted the remedies as
provided under the agreement. Huge claim
was sought to be made by the respondent
against the applicant, deposit thereof was
sought before consideration of request of
the applicant for appointment of Arbitrator.
Clause 17.2.12 of the agreement provides
that both the parties shall continue to
perform their respective obligations during
the currency of the Dispute Settlement
Procedure. Deposit of money is not a pre-
condition for appointment of an Arbitrator
for resolution of any dispute. Reliance was
placed on judgment of Supreme Court in
Duro Felguera Vs. Gangavaram Port
Limited (2017) 9 SCC 729 to submit that
only the arbitration clause is to be seen. He
further referred to the judgment of Supreme
Court in M/s Icomm Tele Ltd. Vs. Punjab
State Water Supply and Sewerage Board
(2019) 4 SCC 401 to submit that even a
clause contained in the agreement
providing for pre-deposit of certain amount
for invoking arbitration proceedings was
held to be bad. In the case in hand, there is
no such clause. The respondent just want to
add words in the clauses in the agreement,
which is not permissible.

9. On the other hand, learned counsel
for the respondent submitted that the
jurisdiction for invoking the arbitration

clause is well defined in the agreement.
Clause 17.1.2 clearly provides the
jurisdiction of the Court at Agra and
Allahabad. The District Court at Agra will
have jurisdiction for the dispute for which
the jurisdiction of District Court is to be
invoked and the correspondingly the High
Court at Allahabad will have jurisdiction.
Merely because in the agreement venue of
arbitration has been given at Lucknow, it
will not confer jurisdiction to the Court at
Lucknow for filing application under
Section 11(6) of the Act. In fact, the
applicant had wrongly invoked jurisdiction
of Commercial Court at Lucknow while
filing the application under Section 9 of the
Act. While referring to Clause 17.2.12, it
was submitted that it is agreed between the
parties that both the parties shall continue
to perform their respective obligations
during the conduct of the Dispute
Settlement Procedure.

10. The respondent is engaged in
supply of electricity which is an essential
service. More than X100 crore are due from
the applicant which it has failed to pay
despite repeated notices. The dispute arose
from the year 2013 onwards. In case, the
the applicant was not liable to pay the
amount, it could have invoked the
arbitration clause then and there. He further
submitted that the meeting, as is sought to
be referred by the applicant on October 28,
2020, was not held by the Managing
Director, as is the requirement of Clause
17.2.4. Once it is admitted case of the
applicant that the Court at Agra and
Allahabad had jurisdiction, why the
application under Section 9 of the Act was
filed at Lucknow needs to be explained.
Unless the applicant deposits the amount
due from him, as provided in Clause
17.2.12 of the agreement in terms of which
both the parties shall continue to perform
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their respective obligations during the
conduct of the Dispute Settlement
Procedure, he cannot seek appointment of
an Arbitrator.

11. Heard learned counsel for the
parties and perused the paper book.

12. To appreciate the contention raised by
learned counsel for the parties, it would be
appropriate to reproduce certain relevant clauses
of the agreement.

17.1 Governing Law

1711 This Agreement has been
executed and delivered in India and its
interpretations, validity and performance shall be
construed and enforced in accordance with the
laws of India and also the laws applicable to the
State of Uttar Pradesh.

1712 Any dispute arising out of
compliance/non- compliance of this Agreement
shall be exclusively under the jurisdiction of court
at Agra/Allahabad.

XXXX

17.2 Amicable Settlement

XXXX

1725 Any dispute arising out of, in
connection with or with respect to this agreement,
the subject matter hereof, the performance or
nonperformance of any obligation hereunder,
which cannot be resolved by negotiation between
the Parties and the Dispute Resolution procedure
as stated in the foregoing Articles, shall be
exclusively submitted to arbitration at the request
of either party upon written notice to that effect to
the other party and the proceedings shall be
conducted subject to the provisions of the
Arbitration and Conciliation Act, 1996 (the
Arbitration Act) by a panel consisting of three
arbitrators.

XX XX

17.2.8 The language of the
arbitration shall be English. The venue of
Arbitration shall be Lucknow."
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13. While dealing with the issue of
seat and venue in arbitral proceedings,
Hon'ble the Supreme Court in BGS SGS
SOMA JV Vs. NHPC Ltd. (2020) 4 SCC
234 observed as under:

"59. Also, where it is
found on the facts of a particular case that
either no "seat" is designated by agreement,
or the so-called "seat" is only a convenient
"venue", then there may be several Courts
where a part of the cause of action arises
that may have jurisdiction. Again, an
application under Section 9 of the
Arbitration Act, 1996 may be preferred
before a court in which part of the cause of
action arises in a case where parties have
not agreed on the "seat" of arbitration, and
before such "seat” may have been
determined, on the facts of a particular
case, by the Arbitral Tribunal under Section
20(2) of the Arbitration Act, 1996. In both
these situations, the earliest application
having been made to a Court in which a
part of the cause of action arises would
then be the exclusive Court under Section
42, which would have control over the
arbitral proceedings."

14. The Court further held:

"61. It will thus be seen that
wherever there is an express designation of
a "venue", and no designation of any
alternative place as the "seat", combined
with a supranational body of rules
governing the arbitration, and no other
significant contrary indicia, the inexorable
conclusion is that the stated venue is
actually the juridical seat of the arbitral
proceeding."

"82. i Further, the fact that
the arbitral proceedings "shall be held" at a
particular venue would also indicate that
the parties intended to anchor arbitral
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proceedings to a particular place, signifying
thereby, that that place is the seat of the
arbitral proceedings. This, coupled with
there being no other significant contrary
indicia that the stated venue is merely a
"venue" and not the “"seat" of the arbitral
proceedings, would then conclusively show
that such a clause designates a "seat™ of the
arbitral proceedings.”

(emphasis supplied)

15. In Ravi Ranjan Developers Pvt.
Ltd. Vs. Aditya Kumar Chatterjee (Civil
Appeal No. 2394-2395 of 2022) decided
on March 24, 2022, a development
agreement was executed between the
parties for development of property situated
at Muzaffarpur, Bihar which contained an
arbitration clause providing for resolution
of disputes between the parties through
Arbitration. The place of sitting of Arbitral
Tribunal was stipulated to be at Kolkata.
The Supreme Court set aside the order of
appointment of an Arbitrator by Kolkata
High Court on the ground that the
appointment was without jurisdiction,
observing that:

"43. This Court has perused the
Development Agreement. The contention
of the Respondent in the Affidavit in
Opposition, that the parties to the
arbitration agreement had agreed to submit
to the jurisdiction of Calcutta High Court,
is not correct. The parties to the arbitration
agreement only agreed that the sittings of
the Arbitral Tribunal would be in Kolkata.
Kolkata was the venue for holding the
sittings of the Arbitral Tribunal."

"45. In Mankastu Impex Private
Limited v. Airvisual Limited (2020) 5
SCC 399, a three Judge Bench of which
one of us (Hon. A.S. Bopanna, J) was a
member, held:

"19. The seat of arbitration is a
vital aspect of any arbitration proceedings.
Significance of the seat of arbitration is that
it determines the applicable law when
deciding the arbitration proceedings and
arbitration procedure as well as judicial
review over the arbitration award. The situs
is not just about where an institution is
based or where the hearings will be held.
But it is all about which court would have
the supervisory power over the arbitration
proceedings. In Enercon (India) Ltd. v.
Enercon GmbH [Enercon (India) Ltd. v.
Enercon GmbH, (2014) 5 SCC 1, the
Supreme Court held that:

"The location of the seat will
determine the courts that will have
exclusive jurisdiction to oversee the
arbitration proceedings. It was further held
that the seat normally carries with it the
choice of that country's arbitration/curial
law."”

20. Itis well settled that "seat of
arbitration” and "venue of arbitration"
cannot be used interchangeably. It has also
been established that mere expression
"place of arbitration" cannot be the basis to
determine the intention of the parties that
they have intended that place as the "seat"
of arbitration. The intention of the parties
as to the "seat" should be determined from
other clauses in the agreement and the
conduct of the parties."”

46. In this case, the Development
Agreement provided that the sittings of the
Arbitral Tribunal would be conducted in
Kolkata. As observed above, the parties
never agreed to submit to the jurisdiction of
Calcutta High Court in respect of disputes,
nor did the parties agree upon Kolkata as
the seat of arbitration. Kolkata was only the
venue for sittings of the Arbitral Tribunal.”



12 All.

"48. In this case, the parties, as
observed above did not agree to refer their
disputes to the jurisdiction of the Courts in
Kolkata. It was not the intention of the
parties that Kolkata should be the seat of
arbitration. Kolkata was only intended to be
the venue for arbitration sittings."

16. In Hasmukh Prajapati Vs. Jai
Prakash Associates Ltd. through its
Managing Director AIR 2022 All 121, in
the agreement executed between the parties
the resolution of dispute between the
parties was provided by way of arbitration.
The venue of the Arbitration was to be New
Delhi. However, the agreement provided
exclusive jurisdiction of Courts at
Gautambudh Nagar over the disputes
arising between the parties. This Court
placing reliance on various authorities on
the issue, referred to above, held:

"33. In the present case, the
arbitration agreement clearly shows that the
parties agreed as per Clause 10.6 that the
governing law and the jurisdiction of the
courts would be the courts of Gautam
Buddh Nagar, U.P., India and it shall have
jurisdiction over all matters arising out of
or relating to the allotment/provisional
allotment subject to the provisions of
Clause 10.9 of the standard terms and
conditions. This exception regarding
Clause 10.9 constitutes  "significant
contrary indica" as per Shashoua principle
in agreement regarding treating the "venue"
of arbitration (New Delhi) as "seat" of
arbitration proceedings (Gautam Buddh
Nagar) where the cause of action arose. In
Clause 10.9 regarding dispute resolution, it
was agreed that the "venue" of arbitration
shall be New Delhi, India. Accordingly, the
sole arbitrator conducted the arbitration
proceedings at the agreed venue of New
Delhi and passed the award. From the
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standard terms and conditions/agreement
between the parties, it is clear that the
parties never clearly stated about the seat of
arbitration but from Clause 10.6 of the
agreement, the courts at Gautam Buddh
Nagar, U.P., India, was agreed to have
jurisdiction over all matters arising out of
or relating to the allotment/provisional
allotment. This clause proves that the
parties had chosen the "seat" of arbitration
as Gautam Buddh Nagar, U.P., India, and
the "venue" of arbitration as New Delhi,
India.”

17. In similar situations, in
Meenakshi Nehra Bhat and others Vs.
Wave Meghacity Centre Private Limited
(Arbitration Petition No. 706 of 2020)
decided on November 9, 2022 by the
Delhi High Court, where the agreement
executed between the parties contained
arbitration clause providing the venue of
the arbitral proceedings to be New Delhi,
but conferred exclusive jurisdiction to the
Courts at Gautambudh Nagar, the Delhi
High Court, while dismissing the petition
due to lack of territorial jurisdiction, held
that New Delhi is only a location for
conducting the arbitral proceedings and the
territorial jurisdiction vests in the Courts at
Gautambudh Nagar and the Allahabad High
Court, as may be applicable, depending on
the proceedings in question.

18. In Kush Raj Bhatia Vs. DLF
Power and Services Ltd. (Arbitration
Petition No. 869 of 2022) decided on
December 6, 2022 by the Delhi High
Court, the arbitration agreement provided
that the place of arbitration would be New
Delhi but specified that the exclusive
jurisdiction would be of Courts at
Gurgaon/High Court at Chandigarh, the
Delhi High Court observed that though the
place of arbitration was to be New Delhi,
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but there was a contra indica present in the
agreement which provided exclusive
jurisdiction to the Courts at Gurgaon/High
Court at Chandigarh and as such the Delhi
High Court has no territorial jurisdiction.

19. Applying the aforesaid law in
facts of the present case, there appears a
contra indication in the agreement to an
extent that the "venue" of the arbitration is
stipulated to be Lucknow, whereas the
Courts at Agra and Allahabad are given
exclusive jurisdiction in case of any dispute
arising out of compliance/non compliance
of the agreement. From the jurisdictional
perspective, Lucknow is only a venue or
location for conducting the Arbitral
Proceedings. The exclusive jurisdiction
clause contained in the agreement
constitutes "significant contrary indica" as
per Shashoua principle and only the Courts
at Agra/Allahabad will have jurisdiction to
decide the disputes between the parties
arising out of agreement in question.

20. In view of the discussions made
hereinabove, this Court is clearly of the
view that the Court at Lucknow has no
jurisdiction to entertain the present
application and as per the exclusive
jurisdiction clause contained in the
agreement, the Courts at Allahabad will
have jurisdiction to entertain it. The
application is, accordingly, dismissed.

21. However, the applicant will be at
liberty to move a fresh application seeking
the relief as prayed in the present
application before this Court at Allahabad,
if the applicant is so advised.

(2022) 12 ILRA 12
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: LUCKNOW 21.12.2022
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THE HON'BLE RAMESH SINHA, J.
THE HON’BLE MRS. RENU AGARWAL, J.

Criminal Appeal No. 240 of 1986

Ayodhya Singh & Ors.
Versus

...Appellants

State of U.P. ...Respondent

Counsel for the Appellants:

Kr. Shanti Prakash, Arun Sinha, Ashish
Mishra, Kr. M. Rakesh, Raghvendra Pratap
Singh, Riyaz Ahmad, Siddhartha Sinha,
Surendra Pratap Singh, Vinay Kumar Singh

Counsel for the Respondent:

G.A., Janardan Singh, Suresh Kumar
Upadhyay
A. Criminal Law - Code of Criminal

Procedure, 1973-Section 374(2) - Indian
Penal Code,1860-Section 147, 302, 325,
323, 307, 504, 506 -Challenge to-
Conviction- As per FIR and the statement
of witnesses that quarrel started over a
small unripe mango fruit dropped from the
mango tree between two children and this
quarrel between the children ultimately
resulted in death of a young boy- P.W.-1,
P.W.-2 , P.W.-3,P.W-4 succeeded in
proving the case beyond reasonable doubt
that about 2 p.m. and the incident took
place in the khaliyan-the accused
committed assault on the deceased at the
place denoted by letter "X' in the site
plan-Prosecution also proved that the
genesis of quarrel occurred in drop unripe
mango between children-From the perusal
of the post-mortem report and injury
report time of occurrence is fixed between
1 to 2 p.m. -The ocular witnesses and the
child witness deposed that the incident
occurred at 2 p.m. The fact is also
confirmed by the defence version as they
stated to have sustained injuries by
khodni inflicted by the deceased - the
injuries were caused by some blunt object
and were about 6 to 7 days old, the time
opined by doctor also corroborate the time
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of occurrence -P.W.-5 (Child) is examined
by the prosecution who is the witness of
that incident which lead to marpit-He
deposed in court as child witness and
stated that he entangled with another
child on account of mango and thereafter
father of another child armed with lathies
attacked his father who succumbed to
death on account of injury sustained by
him-Learned trial court discussed all the
material evidence on record, place of
occurrence and with a very clear finding
arrived at the conclusion of guilt of the
accused/appellants.-The judgment passed
by the learned trial Court is convincing..
The judgment passed by the trial court is
liable to be upheld and is confirmed. (Para
28 to 42)

B. Evidence of child witness is not to be
thrown away at its threshold. The only
rider is that the child testimony weight
that it must got corroborated from other
evidences also. In the instant case Dabbu
@ Brijesh is the only witness who was
present at the spot and the dispute arose
between Rudra Pratap and Dabbu about
the unripe mango fruit. This fact is
admitted by the defence also. Therefore,
the evidence of Dabbu cannot be rejected
at the very outset. (Para 33)

The appeal is dismissed. (E-6)
List of Cases cited:

1. Suryanarayana Vs St. of Karn. (2001) 9 SCC
129

2. Panchhi Vs St. of U.P. (1998) 7 SCC 177
(Delivered by Hon’ble Renu Agarwal, J.)

1. This criminal appeal has been filed
by the appellants Ayodhya Singh, Lal Ji
Singh, Man Bahadur Singh, Bharat Singh,
Bhanu Pratap Singh against the judgment and
order dated 04.04.1986 passed by the IlI-
Additional  Sessions Judge, Gonda in
Sessions Trial No. 386 of 1985 State Vs.
Ayodhya Singh and others Police Station
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Kotwali Dehat convicting the appellants and
sentencing each of them six months rigorous
imprisonment under Section 147 IPC, six
months rigorous imprisonment under Section
323/ 149 IPC and to the imprisonment to life
under Section 302/149 IPC.

2. During the pendency of appeal,
appellant No. 1 Ayodhya Singh and Appellant
No. 2 Lal Ji Singh, have died and the appeal
stood abated with regard to the appellants No.
land 2.

3. Wrapping the facts in brief, on
19.4.1984 at about 2 p.m. Jagannath Singh,
lodged a written report that his brother
Vishwanath Singh was thrashing wheat in the
field and his son Dabbu and one Rudra
Prasap son of Ayodhya Singh were playing.
Both the boys started quarreling. Rudra
Pratap went to his house weeping. After some
time Ayodhya Singh, Lalji Singh, Man
Bahadur Singh, Bharat Singh and Bhanu
Pratap Singh armed with lathies, arrived and
started scolding Dabbu Singh. Vishwanath
Singh also went there and asked as to what
was the matter. The aforesaid accused
thereupon started beating Vishwanath Singh
with lathi. Vishwanath Singh also plied
khodni in his self-defence. On the alarm
raised by Vishwanath Singh informant
Jagganath Singh and his brother Jagdish
Singh, rushed to the spot and tried to save the
deceased Vishwanath Singh. Jagdish Singh
also sustained injuries. Witnesses Hanuman
Singh, Ram Karan Singh alias Ghullur Singh,
Jai Prakash Singh, Sipahi Singh and Ram
Deo Singh intervened and the accused person
then left the spot. Vishwanath Singh was
being taken to the hospital by the informant
and others, when he succumbed to death due
to the injuries sustained by him.

4. A written report (Ex Ka-1) was
lodged about the incident on 19.04.1984 at
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about 4:30 p.m. in the police station which is
at the distance of 11 km from the village
Lorhiya Ghata. On the basis of written report
chick report (Ex Ka-15) was prepared. A case
was registered and endorsed in G.D.
Investigation was entrusted to Sub-Inspector
Satish Chandra Ojha who conducted and
prepared the inquest report (Ex Ka-3). He
also prepared photo lash and challan lash,
sample seal, letter to C.M.O and send the
body of the deceased for autopsy.
Investigating officer recorded the statement
of witnesses of inquest, Munizar Singh-
Scribe of the report, Jagganath Singh and
other witnesses Jagdish Singh, Hanuman
Singh, Ram Karan Singh, Jai Prakash Singh,
Siphai Singh, Ram Deo Singh and Dabbu
Singh, inspected the spot and prepared site
plan, recovered the blood stained and plain
earth from the place of occurrence and
prepared recovery memo thereof.

5. The case property was sent for
chemical examination to forensic science
laboratory, Agra through constable Shri
Niwas Chaudhari. Thereafter investigation
was taken over by Inspector Ram Kiripal
Tiwari who after satisfying from the
investigation conducted by Satish Chand
Ojha submitted charge-sheet against the
appellants in court.

6. After compliance of Section 207
CrP.C, the case was committed to the
Court of Sessions, charges were framed and
read over to the appellants under Sections
147, 302/149, 323/149 IPC, the appellants
abjured from the charges and claimed to be
tried.

7. In order to prove the prosecution
case the following witnesses were produced
by the prosecution:-

(a) P.W.-1 Jaggan Nath Singh.

(b) P.W.-2 Jagdish Singh.

(c).P.W.-3 Hanuman Singh.

(d) P.W.-4 Dr. S.K. Gupta.

(e) P.W.-5 Dabbu @ Brijesh.

() PW.-6 S.I. Satish Chandra
Ojha.

(9) PW.-7 Inspector Ram Kiripal
Tripathi.

(h) PW.-8 H.C. C.P. 57 Sultan
Ahmad.

(9) P.W.-9 C.P. 246 Lalit Kumar.

(h) P.W.-10 Dr. R.U.Pandey.

8. Beside the ocular evidence,
prosecution adduced following
documentary evidence:

(1) Written report (Ex Ka-1)

(1) Inquest Report (Ex Ka-3)
(1) Site Plan (Ex. Ka-9)

(IV) Recovery memo (Ex. Ka 11

to 13).

(v) First Information Report (Ex.
Ka 15)

(V1) injury report (Ex Ka-2)

(VI1) Post mortem report (Ex Ka-
18)

(V1) Forensic Science

Laboratory Report (Ex Ka-19).

9.  After the conclusion of the
prosecution witnesses, statement of accused
under Section 313 Cr.P.C were recorded.
Accused denied all the allegations levelled
against them and stated that Dabbu and
Rudra Pratap were playing under the
mango tree and both had a quarrel over a
dropped mango from a tree. Dabbu
complained the incident to his father and
uncles who in-turn beat Rudra Pratap Singh
with lathies. Hearing the cries of his son, he
along with accused reached the place of
occurrence then the deceased and his
brother started beating them also then they
plied lathies in their self-defence and the
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person from both the sides got injuries. The
accused shown their ignorance about the
death of the deceased Vishwanath Singh.
The accused Bhanu Pratap, Bharat Singh
and Man Bahadur claimed him to be alive
in the statements under Section 313 Cr.P.C.
The appellants were given opportunity to
adduce defence which they refused.

10. After perusal of the record,
statement of the witnesses, documentary
and ocular evidence, trial court convicted
and sentenced the accused Ayodhya Singh,
Lalji Singh, Man Bahadur Singh, Bharat
Singh and Bhanu Pratap Singh for
offences under Sections 147, 323/149 and
302/149 IPC. Aggrieved with the
conviction and sentence the present appeal
has been filed.

11. Heard Shri Vinay Kumar Singh,
learned counsel for the appellants and Shri
Prabhat Adhauliya, learned A.G.A for the
State.

12. It is contended by learned counsel
for the appellants that the appellants also
sustained injuries in the incident which has
not been explained by prosecution and the
appellants are falsely roped in this case.
The number of assailants have been
deliberately increased, it is a clear case of
self-defence  because the prosecution
should not be allowed to have the benefit of
weakness and laches in the defence,
injuries also indicate that there was no
intent to kill. It is not known which was the
fatal injury to deceased. The case is
covered under Section 325 IPC or at the
maximum by Section 304 part Il IPC if the
prosecution case is taken at its face value.
The khodni which allegedly used in self-
defence by the deceased Vishwanath Singh
was not brought before the Court not even
before the police.
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13. Learned A.G.A on the other hand
has argued that there was a dispute between
the son of the deceased Vishwanath and son
of accused-appellant No. 1 over having
mango dropped from the tree both the
children went to have dropped mango and
when the son of deceased denied to hand
over the mango to Rudra Pratap, he started
weeping and complaint to his father and
uncle and then the assailants armed with
lathies arrived at the place of occurrence
and started scolding the son of deceased
Vishwanath and when the deceased
Vishwanath enquired about the incident all
the appellants started assaulting the
deceased by lathis. The deceased used
khodni in his self-defence but when he
sustained injuries on his head he could not
used khodni. Thereafter when the witnesses
Jagdish and complainant himself tried to
save Vishwanath Singh, the appellant
assaulted and injured them also. He could
not use khodni and his brother Jagdish
sustain injuries while saving their brother
Vishwanath Singh. It is also submitted by
learned A.G.A that all the witness prove
guilt of the appellants beyond reasonable
doubt, their presence is admitted at the
place of occurrence, therefore, the appeal
filed by the appellants is liable to be
dismissed.

14. Before analyzing the ocular
evidence, it is appropriate to recapitulate
the statement of witnesses in court.

15. PW.-1 Jagannath deposed in
Court that at about 2 p.m. on the date of
incident, he along with his brother Jagdish
and Vishwanath, were thrashing the wheat
in their khaliyan. In south of the khaliyan
there is a mango tree. Dubbu @ Brijesh and
Rudra Pratap were playing under the
mango tree. A mango dropped and was
picked by Dabbu. Rudra Pratap shouted at
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Dabbu and both of them started quarreling.
Rudra Pratap went to the village and Dabbu
returned to the khaliyan. After some time
the appellants armed with lathies arrived in
the khaliyan and started scolding Dabbu.
Vishwanath enquired about the matter, the
accused started beating Vishwanath Singh.
Vishwanath Singh, tried to ply with Khodni
and raised alarm. He and his brother
reached at the place of occurrence and the
accused assaulted them also. When the
witnesses of the incident arrived all the
accused went away towards the village.
Injured Vishwanath was taken by him by
tonga when he expired on the way.

16. P.W.-2 Jagdish the injured witness
of the incident deposed that when he was
present in his kaliyan along with his brother
Jaggannath and Vishwanath and was
thrashing wheat, son of Vishwanath
entangled with Rudra Pratap on account of
dropped mango from tree. After some time,
the accused appellant armed with lathies
arrived in khaliyan and started scolding
Dabbu when Vishwanath enquired about
the incident, all the appellant started
beating him with lathies. He also sustained
injuries inflicted by the appellants.
Vishwanath died when he was being taken
to the hospital

17. P.W.-3 Hanuman Singh who is
stated to be eye-witness of the incident
stated on oath that while he was thrashing
wheat in his khaliyan, he saw that all the
appellants were beating Vishwanath Singh
with lathies. Vishwanath Singh plight with
khodni in his self-defence twice or thrice
but when he sustained injuries on his head
he could not save himself and died when he
was being taken to the hospital.

18. P.W.-4 Dr. S.K.Gupta who had
medically examined the injured Jagdish

Singh on 19.4.1984 and found following
injuries:

1. Lacerated wound, 3 cms X.5cm
x scalp deep on the left posterior side of
head, 10 cms. Above left ear, fresh blood
was present.

2. Traumatic swelling- 3 cms X
0.5 cms on the left forearm, 12 cms above
left wrist joint.

3. Complaints of pain on the left
him and right side back but no external
mark of injury was seen.

19. PW.-5 Dabbu @ Brijesh aged
about 10 years is the star witness who
stated on oath that he and Rudra Pratap
were playing under the tree when small
Tikora (mango) dropped he and Roopal
(Rudra Pratap) rushed towards that mango.
Dabbu got that mango. Roopal tried to
snatch the mango but on being failed
abused him and went to his house. He
started playing again then all the accused
armed with lathies arrived and started
scolding and abusing him. His father came
and enquired about the matter then all of
them started beating his father. His father
also tried to ply with khodni in his self-
defence but he could not defend for long.
Then his uncles Jagdish and Jaggannath
tried to save his father but they also
sustained injuries in the incident.

20. P.W.-6 Sub-Inspector Satish
Chandra Ojha, appeared and deposed in
Court that he started investigation of the
case, prepared and proved the inquest
report (Ex Ka-3), prepared photo lash and
challan lash, specimen seal, letter to CMO
and sent the relevant papered (Ex Ka 4 to
Ka-8) and send the dead body for autopsy
along with the copy of FIR and G.D
recorded the statement of witnesses, scriber
of FIR and statement of Jagannath Singh on
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the same date. P.W.-6 recorded statement of
Jagannath and Jagdish on 20.04.1984
investigated and prepared site plan with
index (Ex Ka-9) prepared recovery memo
of blood strain (Ex Ka-10) and plain earth
(Ex-Ka-11). Investigating Officer sent the
case property for chemical examination to
Agra on 03.06.84 by Constable Shri Niwas
Chaudhari. Recorded the statement of
Rudra Pratap Singh.

21.  PW.-7 Inspector Ram Kripal
Tripathi submitted charge sheet on the basis
of the investigation conducted by P.W-6.

22. PW-8 Head Constable C.P. 57
Sultan Ahmad proved chick report (Ex Ka-
15) and G.D (Ex. Ka-16) and G.D No. 27
endorsed on 19.04.84 is proved as Ex. Ka-
17.

23. PW.-9 Lalit Kumar C.P. 246
deposed in court that he carried the dead
body of deceased in sealed condition at
6:30 p.m. on 20.04.84 and handed it over to
doctor. During this period the dead body
remained in sealed condition.

24, PW-10 Dr. R.U. Pandey
conducted autopsy of deceased of deceased
Vishwanath aged about 28 years and found
the following antemortem injuries:

1. Lacerated wound-1.5 cm X
1cm x bone deep on right side top of head,
10 cms above right ear.

2. Lacerated wound- 3.5 cms.x 1
cm.x bone deep on left side head 7 cms
above left ear.

3. Abrasion 2 cmsx .5 cm on the
top of left shouldeer.

4. Abrasion 1.5 cms x .5 ¢cm on
the top medical aspect of left forearm, 13
cms below left elbow.
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5. Abrasion 1 cm. X 1 ¢cm on the
front part of right leg 3 cms below right
knee.

25.  On internal examination, the
doctor found hematoma in an area of 22
cms x 10 cms with 16 cms long line
fracture of occipital bone under injuries
nos. 1 and 2. The membranes were deeply
congested and blood clottings were present.
Brain was also congested. Abdomen was
full of undigested rice food material. Small
intestines contained pasty material and
large intestines contained faecal matter. In
the opinion of the doctor, death was caused
due to come as a result of ante mortem
head injuries nos 1 and 2.

26. D.W.-1 Dr. D.A. Khan stated on
oath that he had examined and prepared the
injury report of appellant Lalji and found
following injuries:

1. Lacerated wound 3.5 cm X %
cmx bone deep (infected) on the top of left
side head, 12 cms above left ear.

2. Abrated contusion 6 cmsx 2
cms on the right side back, scapular region
upper part.

3. Contusion 4 cmsx 1.5 cms on
right side back, scapular region lower part.

4. Contused swelling on lower
half of right calf muscle.

5. Abrasion 1 cm x 1 cm on front
of right knee at lower and of patalla bone.

27. All the injuries were simple in
nature and were caused by hard object and
were about five days old. The following
injuries were found on the person of
Ayodhya Singh:-

1. Lacerated wound on right side
head, 3 cms x .5 cmx muscle deep with
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scabs formation, 6 cms above right eye
brow.

2. Contused swelling 8 cms X
4cms on outer side left thigh, 8 cms above
knee joint.

3. Contused swelling 10 cms x 8
cms on dorsum of right foot.

4. Diffused swelling 6 cmsx 4
cms on outer and backside of left forearm,
5 cms above wrist joint.

5. Diffused swelling 8 cms x 8
cms on back left side scapular region,
middle part.

The injuries were caused by some
blunt object and were about 6-7 days old.
Their nature was simple.

28. It transpires from FIR and the
statement of witnesses that quarrel started
over a small unripe mango fruit dropped
from the mango tree between two children
Rudra Pratap and Dabbu @ Brijesh. This
quarrel between the children ultimately
resulted in death of a young boy aged about
28 years. The date of the incident and
proximate time thereof is not in dispute as
the accused have admitted that they
sustained injuries by khodni inflicted by the
deceased. Prosecution produced witnesses
of fact as well as produced the injury report
of the injured and post mortem report of the
deceased respectively. From the perusal of
the postmortem report and injury report
time of occurrence is fixed between 1 to 2
p.m. on 19.04.1984. Dr. Satish Kumar
Gupta who examined the injured Jagdish
Singh, Dr. U.N. Pandey who conducted the
post mortem had fixed the time of incident
at about 2 p.m. on 19.04.84. The ocular
witnesses Jaggannath, Jagdish, Hanuman
Singh and the child witness Dabbu @
Brijesh deposed that the incident occurred
at 2 p.m. on 19.04.1984. The fact is also
confirmed by the defence version as they
stated to have sustained injuries by khodni

inflicted by the deceased and they are
examined on 24.04.84 at 9:00a.m. by Dr.
D.A. Khan in jail. Dr. Khan opined that all
the injuries were caused by some blunt
object and were about 6 to 7 days old. That
also proved that the incident occurred on
19.04.1984. Therefore, the time opined by
doctor also corroborate the time of
occurrence and proximate thereof.

29. PW.-5 Dabbu @Brijesh is
examined by the prosecution who is the
witness of that incident which lead to
marpit. He deposed in court as child
witness and stated that he entangled with
Rudra Pratap on account of mango and
thereafter father of Rudra Pratap armed
with lathies attacked his father who
succumbed to death on account of injury
sustained by him.

30. Learned counsel for the appellant
argued that the testimony of child should
not be placed much reliance because a child
may cramp up fact and may deposed on
being tutored.

31. Supreme Court in the Case of
Suryanarayana Vs. State of Karnataka
reported at (2001) 9 SCC 129:

..... The evidence of child witness
cannot be rejected per se, but the court, as
a rule of prudence, is required to consider
such evidene with close scrutiny and only
on being convinced about the quality of the
statements and its reliability, base
conviction by accepting the statement of
child witness. ..... corroboration of the
testimony of a child witness is not a rule
but a measure of caution and prudence."

32. In the case of Panchhi Vs.State
of U.P. reported at (1998) 7 SCC 177,
Supreme Court has held thus:
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"that the evidence of the child
witness must be evaluated more carefully
and with greater circumspection because a
child is susceptible to be swayed by what
other tell him and thus an easy prey to
tutoring. The evidence of the child witness
must find adequate corroboration before it
is relied upon, as the rule of corroboration
is of practical wisdom than of law."

33. Evidence of child witness is not to
be thrown away at its threshold. The only
rider is that the child testimony weight that
it must got corroborated from other
evidences also. In the instant case Dabbu @
Brijesh is the only witness who was present
at the spot and the dispute arose between
Rudra Pratap and Dabbu about the unripe
mango fruit. This fact is admitted by the
defence also. Therefore, the evidence of
Dabbu cannot be rejected at the very outset.

34. P.W.-1 Jagganath Singh is an
injured witness who also sustained injuries
in this incident and whose presence is
admitted by the appellants. He corroborated
the prosecution case. Evidence of Dabbu is
the genesis of marpit. Hanuman Singh and
informant are eye-witness of the incident as
well. It is also pertinent to mention here
that as per the prosecution version deceased
Vishwanat Singh plied with khodni caused
injuries to Ayodhya Singh, Lal ji Singh.
The injury report is proved in court but no
FIR was lodged by the appellants. Learned
counsel for the appellants argued that the
injuries of the appellants are not explained.
If we go through the FIR itself which was
lodged by Jagganath Singh who also
sustained injuries during this incident had
deposed that the deceased also used khodni
in self-defence thus, we are not in
agreement with the contention of learned
counsel for the appellants that the injuries
of the appellants are not explained by the
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prosecution. No FIR was lodged by
appellant however, they sent an application
Ex. Kha-1 to the Superintendent of Police.
That application is typed one and there
over-writing on the date. Previously it was
typed as "25' and later on retyped as "20' by
over writing. It is stated in the application
that "Lal Ji and Ayodhya Singh were
injured and Ayodhya Singh went to lodge a
report but he did not come back. The
appellant remained under search and today
he came to know that Ayodhya Singh
surrendered and went to jail." The above
mentioned accused surrendered in Court on
24.04.1984 as per records, therefore, it can
be concluded that the applicant got the
information of the surrender of Ayodhya
Singh and Lalji Singh on 24.04.1984.
Therefore, the date of application i.e.
20.04.1984 is certainly ruled out.
Therefore, this application is moved after
pre-planning, delebration, concoction in
order to save the appellants.

35. Investigating Officer Satish
Chandra Ojha stated in his statement that
he enquired about the Ex Kha-1 also and
found the defence version untrustworthy.
Thus, conduct of the appellant shows that
the defence version was not trustworthy
and the application was moved only as a
counter blast.

36. Learned counsel for the appellant
also disputed the place of occurrence and
argued that it was the complainant who
arrived in their khaliyan and injured them
in their khaliyan but the defence version
with regard to the place of occurrence is
not reliable as the Investigating Officer
collected the blood strain and plain earth
from the khaliyan from the place shown in
the index by word "X'. The Investigating
Officer stated that he did not found blood
from any other place, however, he
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inspected the spot and the mango tree as
well. Therefore, the place of occurrence
cannot be any other place than the place
shown by letter "X" in the site plan.

37. In the post-mortem report two
lacerated wound and 3 abrasions were
found on the body of the deceased which
goes to corroborate the prosecution version
that the appellants assaulted Vishwanath
Singh by lathis. On internal examination
hematoma in an area of 22 cms x 10 cms
with 16 cms long line fracture of occipital
bone under injuries nos. 1 and 2 was found.
Abrasion was congested and cause of death
opined by the doctor was result of ante
mortem head injury No. 1 and 2, therefore,
the prosecution version is corroborated by
injury report also.

38. It may be noted here that witness
Jagannath Singh (P.W.-2) also sustained
two injuries which is sufficient proof that
witness was present at the place of
occurrence and he saw the incident and the
accused could not continue with the assault
any further due to his intervention.

39. It is also admitted by the learned
counsel for the appellant that there was no
intention to kill anybody at most the
accused can be convicted under Sections
323, 304 Il IPC. This Court has also
discussed that the trial court with precision
had held that the appellant came to the
place of occurrence armed with lathi and
started scolding Dubbu @ Brijesh on
account of his quarrel with Rudra Pratap
over a mango. There was no need to arrive
at the place of occurrence armed with lathis
and unlawful assembly was formed by all
the four appellants with common object
and gave sufficient blows. The death of the
deceased is the result of action of
appellants. The appellants started plying

lathies on deceased without even answering
the query of deceased on the petty cause of
quarrel and they voluntarily caused injuries
to Vishwanath who died due to the injuries
and Jagdish Singh and Jagganath Singh
sustained injury while saving Vishwanath.

40. In view of the above discussions
P.W.-1 Jagganath Singh, P.W.-2 Jagdish
Singh, P.W.-3 Hanuman Singh and P.W-4
Dabbu @ Brijesh succeeded in proving the
case beyond reasonable doubt that about 2
p.m. on 19.04.1984 the incident took place
in the khaliyan of Ram Karan and the
accused committed assault on the deceased
Vishwanath Singh at the place denoted by
letter "X' in the site plan leading to the
death of Vishwanath Singh.

41. Prosecution also proved that the
genesis of quarrel occurred in drop unripe
mango between Dabbu and Rudra Pratap.
Dabbu took that mango and Rudra Pratap
complaint about the same to his parent who
arrived at the place of occurrence armed
with lathi and started scolding Dabbu.
When the deceased Vishwanath Singh
asked about the matter then they started
assaulting Vishwanath Singh.

42. Learned trial court discussed all
the material evidence on record, place of
occurrence and with a very clear finding
arrived at the conclusion of guilt of the
accused/appellants. The judgment passed
by the learned trial Court is convincing. We
do not find any good ground to interfere
with the findings of conviction recorded by
the trial court. The judgment passed by the
trial court is liable to be upheld and is
confirmed and the appeal is accordingly
dismissed.

43. The appellant No.3 Man Bahadur
Singh, appellant No.4 Bharat Singh and
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appellant No.5 Bhanu Pratap Singh are in
jail since 16.10.2018 and shall serve out the
sentence as awarded by the trial court and
confirmed by this Court.

44. Office is directed to send a copy
of this judgment along with lower court
record to the trial court concerned for
necessary information and follow up
action.
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APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: LUCKNOW 12.12.2022

BEFORE

THE HON'BLE RAMESH SINHA, J.
THE HON’BLE MRS. RENU AGARWAL, J.

Criminal Appeal No. 445 of 2005
Yunus ...Appellant
Versus

State of U.P. ...Respondent

Counsel for the Appellant:
Amitabh Srivastava, Sanjay Kumar, Shivam
Sharma

Counsel for the Respondent:
Govt. Advocate

A. Criminal Law - Code of Criminal
Procedure, 1973-Section 374(2) - Indian
Penal Code,1860- Sections 302 & 307 -
Arms Act, 1878 - Section 25 - Challenge
to-Conviction- the convict/appellant
murdered the three persons i.e. husband,
minor son and daughter of the informant
(P.W.1) and also caused injuries to P.W.1-
and P.W.2-The evidence of P.W.1-
informant as well as injured eyewitness of
the incident shows the true picture of the
incident -the evidence of P.W.2- narrated
the same prosecution case, who is also an
injured eyewitness of the incident and the
same found fully corroborated with the
post-mortem report of the deceased as
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well as from the injury report of the two
injured persons- a bloodstained banka
was recovered along with bloodstained
pant and shirt which the appellant was
wearing from his house and as per report
of the Forensic Science Laboratory, human
blood was found on the gandasa, pant and
shirt of the appellant, the assailants were
no strangers to the inmates of the tragedy
bound house, the eyewitnesses being well
acquainted with the physiognomy of each
one of the killers-The prosecution has
proved its case beyond reasonable doubt
against the convict/appellant-it is well
settled law that the evidence of relatives
of the deceased cannot be thrown on that
count alone but their evidence has to be
examined by this Court minutely with
caution to rule out any possibility of false
implication of the accused.(Para 29 to 40)

B. As regards the contention that all the
eye-witnesses are close relatives of the
deceased, it is by now well settled that a
related witness cannot be said to be an
"interested' witness merely by virtue of
being a relative of the victim. This Court
has elucidated the difference between
"interested' and "related' witnesses in a
plethora of cases, stating that a witness
may be called interested only when he or
she derives some benefit from the result
of a litigation, which in the context of a
criminal case would mean that the witness
has a direct or indirect interest in seeing
the accused punished due to prior enmity
or other reasons, and thus has a motive to
falsely implicate the accused. (Para 37)

The appeal is dismissed. (E-6)
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(Delivered by Hon’ble Ramesh Sinha, J.)

(The judgment is pronounced in terms
of Chapter VII Sub-rule (2) of Rule (1)
of the Allahabad High Court Rules,
1952 by Hon'ble Ramesh Sinha, J.)

(1) The convict/appellant, Yunus
was tried by the Additional Sessions
Judge, Fast Tract Court No.l, District
Hardoi in Sessions Trial No.189 of 2002:
State vs. Yunus, arising out of Case Crime
No0.338 of 2001 for the offence under
Sections 307, 302 of Indian Penal Code,
1860 (in short "I.P.C.") and in Sessions
Trial No.190 of 2002: State vs. Yunus
arising out of Case Crime No0.351 of 2001
for the offence under Section 3/25 Arms
Act, which were registered at Police
Station Shahbad, District Hardoi.

(2) Vide judgment and order dated
01.02.2005 passed in Sessions Trial Nos.
189 of 2002 & 190 of 2002, the
Additional Sessions Judge, Fast Track
Court No.1, Hardoi convicted the
appellant under Sections 302, 307 I.P.C..
and Section 25 Arms Act and sentenced
him to undergo:-

"(a) Under Section 302 I.P.C. to
undergo life imprisonment and to pay a
fine of Rs.10,000/-, in default of payment
of fine, to undergo additional
imprisonment for two years.

(b) Under Section 307 I.P.C. to
undergo seven years imprisonment and to
pay a fine of Rs.4,000/-, in default of

payment of fine, to undergo additional
imprisonment for one year.

(c) Under Section 25 Arms Act
to undergo one year  rigorous
imprisonment and to pay a fine of
Rs.2,000/-, in default of payment of fine,
to undergo six months additional
imprisonment.”

All the aforesaid sentences were
directed to be run concurrently.

(3) Feeling aggrieved by the aforesaid
judgment and order dated 01.02.2005,
convict/appellant has preferred the instant
appeal before this Court.

(4) The facts relating to the case are
as under:-

The informant, Smt. Gudiya alias
Guddi (P.W.1) was sleeping along with her
family members. Her son and husband
were sleeping outside in the courtyard and
the informant alongwith her daughter Km.
Nagma were sleeping on one cot and
another daughter Km. Gulshan was
sleeping equally on the other cot. The bulb
was burning in the house, therefore, there
was light. The locks of the outer doors were
closed from inside. Then on 30.10.2001 at
around 4:30 a.m., suddenly voice of
husband and sons's of the informant was
heard, then her eyes opened. When she got
up and came to the door of the room, she
saw that her brother-in-law's son Yunus
(convict/appellant) was assaulting her
husband and son with Gandasa (a sharp
edged  weapon) and when  the
convict/accused saw the informant then he
assaulted her with Gandasa. Then the
informant fell there after being injured.
Thereafter, she kept silent due to fear, then
convict/appellant Yunus thinking her to be
dead and also assaulted her daughter
Gulshan and Nagama with Gandasa and
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said that everyone is dead. Thinking
everyone was dead, he started leaving with
a burrow and climbed the ladder. Then the
informant cried out in fear, then people
from  outside came.  After that
convict/appellant  Yunus armed with
country-made pistol has fired at roof and
fled away by jumping from his house. Then
she opened her door. The dead body of her
husband, son and daughter are lying on the
spot. It was further stated in the F.I.R. that
the appellant Yusuf and his family members
wanted to take all the property from the
informant and her family members, due to
which, they have done this incident. She
has brought her injured daughter Nagma to
police station and submitted a report for
registering FLR. against the
accused/appellant.

(5) The informant Smt. Gudiya alias
Guddi (P.W.1) got the written report of the
incident scribed by one Shambhu Nath
Gupta, Moharir, who after scribing it read it
over to her. She thereafter affixed her
thumb impression on it. She then proceeded
to the Police Station Shahabad and lodged
it. The written report of the incident is
proved as Ext. Ka-1.

(6) The evidence of P.W.3- Jamuna
Pandey shows that on 30.10.2001, he was
posted as Constable at Police Station
Sahabad, District Hardoi and on the said
date, at 6:15 a.m., informant- Smt. Guddi
(P.W.1) came and filed a written report, on
the basis of which, he prepared the chik
F.L.R. (Ext. Ka-2). He further entered the
same in G.D. Report No.7 (Ext. Ka-3).

(7) A perusal of the chik F.I.R. shows
that distance between the place of incident
and Police Station Sahabad was four
furlang. It is significant to mention that a
perusal of the chik F.I.R. also shows that on
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its basis, a Case Crime No. 338 of 2001,
under Sections 302, 307 I.P.C. was
registered against the appellant Yunus.
After lodging the F.I.R., the informant Smt.
Guddi and Km. Nagma, who sustained
injuries, were sent to District Hospital
Hardoi wherein between 8:30 to 8:50 a.m.,
the Doctor examined them.

(8) The investigation of the case was
conducted by Shri T.P. Singh (P.W.5). His
evidence
runs as under:-

From 30.10.2001 to 27.12.2001,
he was posted as Inspector In-
charge/S.H.O. at Police Station Sahabad.
The case was registered at police station on
30.10.2001 at 6:15 a.m. in his presence.
The investigation of the case was taken by
him on the date itself. He recorded the
statement of informant Smt. Guddi (P.W.1)
at police station and send her immediately
to the District Hospital along with her
minor daughter for medical examination.
Thereafter he proceeded to the place of
occurrence. On reaching the place of
occurrence, recorded the statement of
witness Fuddan (neighbour of informant)
and directed S.I. Maharaj Singh to conduct
the inquest proceedings and sent the three
dead bodies for post-mortem examination.
He, thereafter, inspected the place of
occurrence and prepared the site plan (Ext.
Ka-6). He collected the blood stained earth
and plain earth from the place of
occurrence in a two separate containers,
kathari and pillow (Ext. Ka-7, 8 and 9). He
further collected the 13 numbers of broken
glass bangles (Ext. Ka-10) and also
recovered one empty cartridge (Ext. Ka-
11). The accused Yunus was arrested on
04.11.2001 then he stated in presence of
witness that bloodstained Gandasa, with
which, he committed murder and
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bloodstained clothes, which he was
wearing at the time of occurrence were
hidden in his house. Then he proceeded to
the house of accused Yunus along with
witnesses Sonpal and Nausheshah. He
recovered bloodstained Gandasa, pant and
shirt from the house of the accused and the
accused has confessed his crime there.
Then S.I. Chandra Bhan Yadav has
prepared the recovery memo of the said
recovery as Ext. Ka-12. All the aforesaid
recovered articles were sent to Forensic
Science  Laboratory,  Lucknow  for
examination. He recorded the statement of
witness Mangal Shah and after concluding
the investigation, he submitted charge-sheet
on 08.12.2001 which was proved as Ext.
Ka-13.

P.W.5- T.P. Singh further deposed
in his examination-in-chief that on
03.11.2001 at 8:30 p.m., he along with his
companion have arrested the accused Km.
Yunus from railway crossing at Bahad
village Sikandarpur and during his physical
search, a country-made pistol in running
position was recovered from the right
pocket of his pant whereas from the left
pocket of his pant, two live cartridges of 12
bore were recovered and the accused was
unable to show the licence for keeping the
aforesaid weapon with him. The accused
was acknowledged about registration of
case under Section 302 I.P.C. against him
and taken him into police custody. The
accused has confessed his crime, therefore,
he enquired him separately. He prepared
the recovery memo of a country-made
pistol and live cartridges which was proved
as Ext. Ka-17. The case under Section 25
Arms Act was registered against the
appellant. The statement of accused was
recorded on 04.11.2001, in which, he has
confessed his crime.

PW.5- T.P. Singh, in his cross-
examination deposed that prior to search of

accused, they have searched each other and
assured that no contraband item is found in
the possession of Police Team. On search
of accused, nothing incriminating was
recovered except a country-made pistol and
live cartridges at the pointing out of
accused. The recovery memo was prepared
in the light of jeep headlight and torch.

(99 The evidence of P.W.7- Sri
Krishan Yadav shows that on 03.11.2001,
he was posted as Constable at Police
Station Shahabad. On the said date, he
along with Inspector In-charge T.P. Singh
(P.W.5), S.I. C.P. Yadav, S.I. Vrishkant Ray,
S.I. Lamheraj Singh, Constable Sham
Bahadur Yadav and jeep driver Amar Nath
Tiwari had gone to Shahadara railway
station in order to arrest the wanted
accused. Then on the information given by
the informer that accused Yunus has gone
to Aujhi station. They arrested the accused
Yunus near railway crossing on 03.11.2001
at 8:30 p.m. and during search of accused
Yunus, they found one country-made pistol
of 12 bore in his right pocket of pant and
two live cartridges of 12 bore was also
found in his left pocket of pant and
recovery memo of the said articles was
prepared in his presence. In the said
recovery memo, he and his companion also
put their signature. The recovered articles
were present on the spot. The accused has
confessed the commission of murder.

P.W.7- Sri Krishan Yadav, in his
cross-examination deposed that they have
arrested the accused Yunus from the spot.
No search of anyone was made before and
after the arrest of the accused. Nothing was
recovered except a country-made pistol or
live cartridges at the pointing out of the
accused. He further deposed that records
and the arrest was made on the spot and
thereafter they came back to the police
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station and submitted the recovered articles
and custody of accused was made. The
entry of the said recovered articles and
arrest of accused in G.D. was made by S.I.
C.K. Yadav.

(10) The evidence of P.W.8- Sarvesh
Kumar Sharma shows that on 03.11.2001,
he was posted as Constable Mobharir at
police station Shahbabd, District Hardoi.
He deposed in his examination-in-chief that
on the said date, he lodged the chik F.I.R.
of the said case under Section 25 Arms Act
on the basis of recovery memo which was
proved as Ext. Ka-18. He had made the
entry of the same in G.D. Report No.30.

In his cross-examination P.W.8-
Sarvesh Kumar Sharma deposed that it is
wrong to say that chik F.I.R. under Section
25 Arms Act was lodged anti-timed.

(11) The evidence of PW.9- S.I. Ram
Awatar Singh shows that on 03.11.2001,
he was posted as S.l. at police station
Shahabad, District Hardoi. P.W.9 deposed
in his examination-in-chief that the
investigation of Case Crime No0.351 of
2001, under Section 25 Arms Act was
handed over to him. During investigation,
he has recorded the chik F.ILR., copy of
report in G.D. and the statements of
companion Inspector-in-charge S.l. T.P.
Singh, S.I. Mehraj Singh, S.I. Krishna
Kant, S.I. Chandra Bhan Yadav, Constable
Sri Krishna Yadav (P.W.7) and Constable
Ram Bahadur Yadav was recorded by him.
The aforesaid procedure was done on
03.11.2001 and 04.11.2001. On 04.11.2001,
on the direction of the S.I. Krishna Kant
Roy, he inspected the place of occurrence
and prepared the site plan (naksha nazri)
under his signature which was proved as
Ext. Ka-20. The Investigating Officer has
framed the charges against the accused
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Yunus under Sections 302, 307 I.P.C. and
took the custody of bloodstained Gandasa
and bloodstained clothes of the accused
Yunus and recovery memo of the said
articles was prepared under his handwriting
and signature in presence of witnesses Son
Pal and Naushad Ali (P.W.10) which was
proved as Ext. Ka-12. On 08.12.2001 the
permission for initiating proceedings under
Section 25 Arms Act was granted by the
then District Magistrate Shri V.V. Singh
which was proved by Ext. Ka-21. On the
said date, on the basis of sufficient
evidence, filed a chargesheet against the
accused/appellant Yunus under Section
3/25 of Arms Act, which was signed by him
and proved as Ext. Ka-22. He further
deposed that he is well aware of the
handwriting and signature of S.I. Mehraj
Singh as he was posted at Police Station
Sahabad along with him. In Case Crime
No0.338 of 2001 which was registered under
Sections 302, 307 I.P.C., the
panchayatnama and related police
documents of deceased Nabiullah, Asif and
Km. Gulshan was prepared by S.I. Mehraj
Singh in his presence. The said document
was presented before the witness in the
Court. The panchayatnama of deceased
Nabiullaha was proved as Ext. Ka 23,
Chitthi Mazrobi as Ext.Ka 24, letter to
C.M.O. (Ext. Ka 25), Challan lash (Ext.
Ka-26), Photo lash (Ext. Ka-27), C.M.O.
Report (Ext. Ka-28) and sample stamp
(Ext. Ka 29). The panchayatnama of
deceased Asif was proved as Ext. Ka 30,
Chithi Mazroobi (Ext. Ka 31), letter to
C.M.O. (Ext. Ka 32), Challan lash (Ext.
Ka- 33), Photo lash (Ext. Ka 34), C.M.O.
report on the cloth of deceased which was
sent to police station (Ext. Ka- 35) and
sample stamp (Ext. Ka 36). The
panchayatnama of deceased Km. Gulshan
was proved as Ext. Ka 37, Chithi Mazroobi
(Ext. Ka 38), letter to C.M.O. (Ext. Ka 39),
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Challan lash (Ext. Ka- 40), Photo lash (Ext.
Ka 41), C.M.O. report on the cloth of
deceased which was sent to police station
(Ext. Ka- 42) and sample stamp (Ext. Ka
43).

P.W.9- S.I. Ram Awatar Singh,
in his cross-examination, deposed that
neither he was aware of the fact that for
how long recovered articles were in the
police station nor he knew when they
were sent to Forensic Science Laboratory,
Lucknow. Furthermore, he neither
inquired anything from the accused
before the recovery of the articles nor any
statements were recorded. The statement
of accused were written in the case diary
by Investigating Officer. The place from
where the accused was arrested shown to
him by the S.I. but where the jeep was
stalled was not shown to him. The
witness was not aware as to how many
persons lived in the house with the
accused. When the witness along with the
accused entered in the house, there was
no man or woman in the house and also
no one from nearby was willing to come
when called upon by the witness. This
fact was not mentioned in the recovery
memo reason being there were two
person from public with the accused
already. He could not recollect when his
statement was taken but he affirmed that
the Investigating Officer has taken his
statement. Although upon seeing the case
diary, he deposed that statement of
witness Son Pal and others along with his
statements are not recorded in it.

(12) The evidence of P.W.10-
Naushad Ali alias Naushe shah, who is
the witness of recovery of alleged
weapon of assault i.e. Gandasa, has
deposed in his examination-in-chief that
on 04.11.2001, the accused-appellant

Yunus has not given any Gandasa or any
other items to the police. He also did not
go inside the house at the instance of the
police. The said witness was declared
hostile by the trial Court and was
permitted for the cross-examination.

In cross-examination, P.W.10
deposed that the recovery memo (ext. Ka-
12) was presented to the witness which
upon seeing deposed that it was his
signature which was made at the instance
of the police officer on a blank paper in
the police station. The Investigating
Officer has not ever recorded any
statement regarding to the present case. It
is wrong to say that he has joined the
hand with the accused, therefore, he has
falsely deposed.

(13) The injuries of injured Smt.
Guddi (P.W.1) and Km. Nagma (P.W.2)
were examined on 30.10.2001 at 8:30
a.m. and 8:50 a.m. respectively, by Dr.
C.K. Gupta (P.W.4), who was posted as
E.M.O. (Emergency Medical Officer) at
District Hospital Hardoi. Dr. C.K. Gupta
(P.W.4) found the following injuries on
the persons of injured Smt. Guddi (P.W.1)
and Km. Nagma (P.W.2):-

"Injury of informant Smt.
Guddi (P.W.1), wife of Nabiullah

(1) LW. on left eyebrow lateral
half 2.5 cm x 0.5 cm x bone deep fresh
bleeding.

(2) LW. on left face cheek
transfers 2.5 cm x 0.5 cm x subcut deep
fresh blood.

(3) ILW. on Rt. forearm dorsal
middle 5 cm x 2.5 cm x subcut deep fresh
blood margin clear cut.

(4) ILLW. on Rt. hand medial
border middle 3 cm x 0.5 cm x bone deep
fresh blood margin clear cut.
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(5) LW. on Lt. wrist dorsal
extending onto hand 6 cm x 3 cm x bone
deep fresh blood.

(6) LW. on Lt. forearm dorsal
medial border upper part 6cm x 3 cm X
subcut deep fresh blood margin clear cut.

(7) LLW. on scalp frontal region
middle transfers 4.5 cm x 0.5 cm scalp deep
7 cm above bridge of nose.

(8) LLW. on scalp front parietal
junction 5 cm x 0.5 cm x scalp deep fresh
blood."

As per the opinion of the Doctor
condition of the patient was very poor;
injuries were caused by sharp object;
duration was about fresh; all the injuries
were kept under observation; advise for x-
ray of skull, Rt. forearm and Lt. forearm.

"Injury of Km. Nagma (P.W.2)
D/o Mohd. Nabiullah aged about 4 years

(1) LLW. on Lt. forehead transfers
extending from midleni to temporal region
side 12 cm x 3 cm X cranial cavity deep
underlying bone deep and fresh blood with
parts of cerebral malte flowing out.
Margins clear cut."

As per opinion of Doctor the
injury caused by sharp object. Duration of
injury is fresh; nature of injury kept under
observation; advised for x-ray skull.

(14) The post-mortem on the dead
body of the deceased Nabiullah, Asif and
Km. Gulshan were conducted on
30.10.2001 at 4:00 pm., 4:30 pm. and 5:00
p.m. respectively by Dr. J.L. Gautam
(P.W.6), who was posted as E.M.O.
(Emergency Medical Officer) at District
Hospital, Hardoi.

"Ante-mortem injuries of
deceased Nabiullah aged about 40 years

(1) Incised wound 12.0 cm x 3.0
cm x bone deep present left knee scalp 7.0
cm above from left ear. Cranial cavity
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exposed brain matter coming out of wound
in obliquely placed.

(2) Incised wound 9.0 cm x 2.0
cm x cranial cavity deep present left side
scalp 1.5 cm below injury no.1.

(3) Incised wound 10.0 c.m. x 1.0
cm muscle above deep present on left face
upto left ear.”

"Ante-mortem injuries of
deceased Asif aged about 6 years

(1) Incised wound 14.0 cm x 2.0
cm. x cranial cavity deep presema tab of
scalp obliquely situated underneath
postrial part of both parietal and occipital
bones found fractured. Brain matter in
cavity."

"Ante-mortem injuries of
deceased Km. Gulshan aged about 10
years

(1) Incised wound 10.0 cm x 2.0
cm x cranial cavity deep presema middle of
scalp 6.0 cm. above root of nose.
Underneath frontal bone found fractured.

(2) Incised wound 3.0 cm x 1.0
cm x bone deep presema left side scalp just
above left ear with cut wound through and
through of left ear pinna underneath left
parietal bone found fractured.

(3) Incised wound 2.0 cm x 0.5
cm x bone deep present over chin."

The cause of death spelt out in
post-mortem report is due to coma as a
result of ante-mortem injuries.

PW.6- Dr. JL. Gautam has
proved the post-mortem of all the three
deceased as Ext.Ka-14, Ka-15 and Ka-16.
He further opined that ante-mortem injuries
of all the three deceased could be
attributable by sharp edged weapon i.e.
Gandasa. He further deposed that death of
the deceased could be caused possibly on
30.10.2001 at 4:30 a.m.

In his cross-examination P.W.6-
Dr. JL. Gautam deposed that upon
observing the injuries of the deceased, it
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can be perceived that it could be sustained
from one or two sharp-edged heavy
weapon. The time of death of the deceased
mentioned could be inclusive of 2-3 hours
from both end.

(15) The case was committed to the
Court of Chief Judicial Magistrate, Hardoi
on 25.02.2002 and the Additional Sessions
Judge, Court No.5, Hardoi framed charges
against convict/appellant- Yunus, under
Sections 302/307 1.P.C. on 06.10.2003 and
Additional Sessions Judge, Fast Tract Court
No.l, Hardoi framed charge against
convict/appellant under Section 25 Arms Act
on 20.11.2004. He pleaded not guilty to the
charges and claimed to be tried. His defence
was of denial.

(16) During trial, in all, the
prosecution examined ten witnesses viz.
P.W.1-Smt. Gudiya alias Guddi, who is the
informant of the case, P.W.2- Km. Nagma,
who is an eyewitness of the incident,
P.W.3- Constable Jamuna Pandey, who
lodged chik FILR. against the
convict/appellant, PW.4- Dr. C.K. Gupta,
who examined the injury of injured i.e.
Smt. Gudiya alias Guddi (P.W.1) and Km.
Nagma (P.W.2), PW.5- T.P. Singh, who is
the Investigating Officer of the case, P.W.6-
Dr. JL. Gautam, who conducted post-
mortem of the body of deceased, P.W.7-
Constable Sri Krishan Yadav, P.W.8-
Sarvesh Kumar Sharma, PW.9- S.I. Ram
Awatar, PW.10- Naushad Ali alias
Nausheshah, who is the witness of recovery
of alleged weapon of assault i.e. Gandasa.

(17) After completion of prosecution,
statement of convict/appellant- Yunus was
recorded under Section 313 Cr.P.C., wherein
he denied the prosecution evidence and
stated that he has been falsely implicated in
the present case due to enmity.

(18) Now, we would first like to deal
with the evidence of informant, P.W.1-
Smt. Gudiya alias Guddi, who is also an
injured  witness, deposed in  her
examination-in-chief that deceased
Nabiullah was her husband, deceased Asif
was her son and deceased Gulshan was her
daughter. The incident was of around two
and half years ago, the witness, her
husband and their children were sleeping
inside the house. Her house is in Shahbad
where the facility of electricity is available.
On the night of the incident, a bulb was
illuminating because of which there was
light over there. Her husband and her son
was lying in the corridor while the witness
and her daughters were lying in a room. At
around 4-4:30 a.m., she heard the cries of
her husband and son and she ran. When she
reached at the doorstep of the room, she
saw that accused Yunus armed with
Gandasa was hitting her husband and son.
Accused Yunus was accompanied by Asif
Beg, Tanveer, Nasir, Waseem, Nanhey and
Raviullah. The companions of the accused
ran and grabbed her, meanwhile, the
daughters Gulshan and Nagma also came
out, all the companions of the accused
caught hold of the witness and her daughter
while accused Yusuf hit them with
Gandasa. On hearing the hues and cries of
them, the people of the locality gathered
then accused and his companions run away
from where they came i.e. the roof of the
house. The accused was on the roof and he
fired. Thereafter, other companion ran
away. Then somehow the witness opened
the front door and saw that her husband and
son Asif and daughter were dead. She and
her daughter Nagma had sustained injuries.
All the accused had country-made pistol in
their hand. The accused Rafiqullah is jeth
(brother-in-law) of the witness and the
accused Yunus is his son. The house of the
witness had three shops which are in
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possession of Asif, Nasir, Tanveer and
Waseem and in her house, has been taken
possession by  her  brother-in-law
Rafiqullah. The witness is living in fear in
Momeen District Hardoi and the accused
are still searching for her with the intention
to kill her. She went to Shahabad Police
Station in order to lodge the report of the
incident where she met one Munshi and she
narrated whole incident to him and told him
the names of the accused. The witness
deposed that she is illiterate and also that
report was not read over to her but she
imprinted the thumb impression over the
report. The witness is sustained a lot of
injuries because of which, she could not
understand that the names of the accused
she was telling while deposing in the trial
Court has not been mentioned in the said
report. When the said report was read it
over to her, she said that the names of
accused is not completed and remaining
thing is true which was proved as Ext. Ka-
1. All the accused were identified in proper
light by her.

P.W.1- Smt. Gudiya alias Guddi
in her cross-examination deposed that her
mother is alive. She has no real brother,
cousin brothers. Names of cousin brothers
are Firoz, Siddig, Anis, Siraj etc. She did
not know their father's name. He died. Her
father's name is Babu. He also died. After
the murder, she was living at Mominabad.
She has danger to her life and also to the
person on whose place she lives. In
Mominabad, she lives at the place of one
Sakraula. Sakraula is present in the Trial
Court. She attends the Court along with
Sakraula and cousins. Younger brother of
the accused Yunus is Yusuf. The house of
the witness and the house of the accused
Yunus are separate. The witness and her
husband along with their children used to
live in a separate house. Accused Yunus,
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Yusuf (brother) and father used to live
together in a separate house. There was not
any difference in the age of the witness and
her husband at the time of their marriage. It
is wrong to say that the age of the husband
was older than the witness. The Inspector
has taken the statement of the witness. The
witness denied that she has given the
statement to the police that her husband
was much older to her, if the Inspector has
written such a statement then witness is not
aware of reason thereof. After the incident,
the witness didn't go to the police station.
The police personnel had came to her
house. She told the names of Naseer,
Wasim, Yunus, who had killed her husband
and children by a Gandasa. One boy
Tanveer and Asif were involved in murder.
Wasim, Naseer, Nanhe, Rafiullah were also
involved in the murder. The witness had
told the names of all the accused to the
Police. The police has not lodged any
report. The witness opened the lock when
the police had arrived. She had told the
names of the accused to the police and after
telling the names she fainted. The witness
deposed that she remained unconscious till
reaching to Lucknow. The witness doesn't
know to which place did the Police take
her. During the scuffle, she had also
sustained injuries. She was hit by the
Banka six times. The witness had also the
scar of the injuries on her head and hand.
The witness is illiterate. At the time of the
incident she was sleeping in the room along
with her two daughters. The husband of the
witness and her son Asif were sleeping
outside the house. When Tanvir and Asif
grabbed her husband then she screamed
and made a lot of noise. While screaming
she reached to rescue. Accused Yunus had
cut the husband of the witness by Gandasa.
When she reached near her husband to
protect then Naseer and Wasim had
grabbed her. Accused Yunus also hit her on
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the said spot with the Gandasa. She
instructed the children to run away. The
daughter of the witness Gulshan ran away
in the room and hid under the blanket and
pleaded "dear brother don't kill me". Nanhe
caught the daughter of the witness and
Yunus hit her. The son of the witness hold
her then the accused Yunus also hit her. The
roof of the house of Yunus , Rafeeullah and
the witness is conjoined and their stairs are
always there. They came in and went back
by climbing up to the roof of the house.
The witness had deposed that names of all
the accused in the court and had not told it
before anyone. The witness deposed a total
of seven persons came into her house.

(19) P.W.2- Nagma, who is daughter
of the informant in her examination-in-
chief deposed that name of her mother is
Gudiya (PW.1). In her house, father
Nabiullah, brother Asif Beg, sister Gulshan
and her mother Gudi were lived. The
accused Yunus intruded in her house in the
night which is present in the trial court. He
had hit everyone present in the house. Her
father, Asif and Gulshan died on the spot
while the witness sustained injuries. There
was light in the house as the bulb was
illuminating.

(20) In her cross-examination P.W.2-
Nagma deposed that she and her mother
were lived with Babu at Mominabad,
Hardoi. Accused Yunus had grabbed her in
the house. Asif, Tanvir and Yunus had hit
the witness. They also hit her mother and
father. Naseer and Wasim had grabbed her
mother and the witness remained standing
there. There were seven people who
intruded in the house and all seven of them
were involved in the fight. They took away
the box from her house. When the fight
occurred, the mother of the witness (P.W.1)
was present on the spot. The witness had

eye-witness of the incident. It is wrong to
say that the witness is deposing after being
tutored.

(21)  Heard Shri Sanjay Kumar,
learned counsel for the appellant, Shri
Arunendra, learned A.G.A. for the State-
respondents and perused the material
available on record.

(22) It has been argued by learned
counsel for appellant that the appellant has
been falsely implicated in the present case
on account of the fact that he was having
some previous animosity with the
informant and her husband, as the appellant
was the son of the elder brother of the
husband of the deceased. He further argued
that the incident has taken place in the
night wherein the deceased and his minor
son and daughter was done to death by
some unknown miscreants with an
intention to commit dacoity in his house
entered and murdered three persons and the
informant and her daughter received
injuries at their hands. He further argued
that from the F.I.R., it is apparent that the
same was lodged against the appellant but
during the trial the statement of the
informant P.W.1- Smt. Gudiya alias Guddi
was recorded by the trial court wherein, she
has stated that there were six other accused
persons i.e. Asif Beg, Tanveer, Naseer,
Wasim, Nanhey, Rafiullah along with the
appellant, who have entered her house and
committed murder of her husband, two
children and also inflicted injury on her as
well as on her daughter. The falsity of the
prosecution case is evident from the fact
that the said accused persons were not put
to trial by the prosecution and the appellant
alone has been tried and convicted and
sentenced by the trial court without there
being any cogent evidence against him,
hence, the impugned judgment and order
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passed by the trial Court is liable to be set
aside and the appellant be acquitted.

(23) It has further been argued by
learned counsel for appellant that there was
no proper source of light at the place of
occurrence, in which the appellant could be
identified and it has come in the evidence
that the bulb was illuminiting at the house
of the informant and deceased but the
Investigating Officer has not shown the
source of light in the site plan prepared of
the place of occurrence, hence, the
involvement of the appellant in the present
crime is only on the basis of suspicion and
inimical relationship with the informant's
family. He next argued that the
bloodstained Gandansa, which is a weapon
of assault, stated to have been recovered at
the pointing out of the appellant from his
house along with the bloodstained pant and
shirt of the appellant which he was wearing
at the time of the occurrence, is in fact, a
false recovery, as two witnesses of recovery
of the said recovery which has been
prepared as recovery memo Ext. Ka-12
dated 04.11.2001, namely, Son Pal and
Naushad Ali (P.W. 10), out of which, Son
Pal was not produced before the
prosecution to prove the said recovery
whereas Naushad Ali (PW. 10) has not
supported the said recovery.

(24) Learned counsel for appellant
further argued that the evidence of P.W.1-
Smt. Gudiya alias Guddi is not a reliable
piece of evidence because informant is a
highly interested and partitioned witness
and moreover there appears to be major
contradiction in her evidence which is
contrary to the F.I.R. lodged by her of the
incident. P.W.3- Kumari Nagma, who is a
child witness, is also not a reliable one, as
she happens to be a tutored witness, as she
was in the company of some other, who has

Yunus Vs. State of U.P. 31

compelled her to depose against the
appellant. He further argued that one
Waseem had lodged the N.C.R. for the
offence under Sections 498 I.P.C. on
30.01.2001 stating that his wife Smt. Guddi
(P.W.1) has been enticed away by some
persons and she was found at the house of
the deceased Nabiullah, due to which, the
appellant has been implicated in the present
case and the origin of the prosecution case,
has been deliberately concealed by the
prosecution.

(25) Learned A.G.A., on the other
hand, has vehementally rebutted the
argument of learned counsel for appellant
and has submitted that appellant was
named in the F.I.R. and he has committed
the murder of deceased (Nabiullah), who
was his uncle and two cousins by Gandasa
and also assaulted the informant P.W.1-
Smt. Guddi, who is wife of the deceased
Nabiullah and her minor daughter, namely,
Km. Nagma, who have suffered incised
wound on their person. He further
submitted that one of the deceased (Km.
Gulshan) was aged about 10 years whereas
deceased Asif was aged about 6 years and it
is a cold blooded murder and the P.W.1-
Smt. Guddi along with PW.2- Kumari
Nagma, who are the injured witnesses of
the occurrence have fully supported the
prosecution case which is corroborated by
the ocular testimony. He next submitted
that the complicity of the appellant in the
present case cannot be ruled out as when
the appellant was arrested by the police on
03.11.2021 and he was taken out from the
police lockup on 04.11.2021 and on his
pointing out bloodstained Gandasa,
weapon of assault and bloodstained pant
and shirt were recovered from his house
and it was kept in a jute beg. The said
articles were sent to the Forensic Science
Laboratory, Lucknow and as per report of
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the Forensic Science Laboratory, human
blood was found on the Gandasa, pant and
shirt of the appellant.

(26) Learned A.G.A. further
submitted that the appellant has also strong
motive to commit the murder of the
deceased, as it has come in the evidence of
PW.1- Smt. Guddi that the appellant
wanted to grab the property of the deceased
(Nabiullah) and the informant due to which
her husband and two children were done to
death and the recovery memo Ext. Ka-12,
shows the recovery of bloodstained
Gandasa, pant and shirt of the appellant
has also been prepared and the same was
also signed in the presence of all the
witnesses, namely, Son Pal and one
Naushad Ali alias Nausheshah (P.W.10).
He further submitted that simply because
Naushad Ali (P.W.10) has turned hostile,
the recovery memo cannot be said to be
doubted, as the appellant has also signed in
the recovery memo.

(27) After considered the submissions
advanced by learned counsel for parties, we
have perused the impugned judgment along
with lower court record and its exhibits and
has further given a thoughtful consideration
to the submissions advanced by learned
counsel for the parties.

(28) It is evident from the prosecution
case that the incident has taken place in the
house of the informant in early hours of the
morning on 10.02.2001 at 4:30 a.m. in
which, the appellant, who entered the house
of informant and the deceased, who were
sleeping in their house with their children.
The house of the appellant was adjacent to
the house of the deceased. The
convict/appellant entered and assaulted the
deceased Nabiullah and his son, who were
sleeping outside the room whereas the

informant and his two minor daughters
were sleeping inside the room on other cot
and on hearing alarm raised by her husbhand
Nabiullah while he was assaulted by the
appellant with Gandasa, she woke up and
saw that the appellant was assaulted her
husband and minor son Asif with Gandasa
and when she and her daughter tried to save
them then the appellant assaulted the
informant as well as his two daughters with
Gandasa due to which her daughter Km.
Gulshan has succumbed to her injuries
whereas the informant and other daughter
Km. Nagma (P.W.2) received injuries. The
F.I.R. of the incident was lodged by the
informant after getting the written report
prepared by Munshi and she lodged the
same at Police Station Shahabad, District
Hardoi on 30.10.2001 at 6:15 pm. against
the appellant which was at the distance of
four furlang. The said F.I.R. was registered
as Case Crime No. 168 of 2001 for the
offences under Sections 302 and 307 I.P.C.,
P.S. Shahabad District Hardoi. She has
proved the written report as Ext. Ka-1.

(29) The evidence of PW.1- Smt.
Gudiya alias Guddi, who is an informant as
well as injured eyewitness of the incident
goes to show that she has narrated the
prosecution case in toto against the
appellant, who has Killed her husband and
minor son and daughter with gandasa
(weapon of assault). The contention of
learned counsel for appellant that her
evidence is not a reliable one is concerned,
as she has disclosed the participation of
five other accused persons along with the
appellant. PW.1 has categorically stated
that she has disclosed the names of all the
accused persons, who were involved in
present case to the police but the police had
not registered the F.I.R. against the said
accused persons. It is well settled that
because of the mischievous act and conduct
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of the police, the prosecution case against
the appellant cannot be thrown out on this
count, as she is an injured witness and her
presence at the place of occurrence cannot
be doubted. Similarly, the evidence of
P.W.2- Nagma is concerned, she too has
narrated the prosecution case, who is also
an injured eyewitness of the incident and
the daughter of the appellant and one of the
deceased, namely, Nabiullah. She too has
reiterated the prosecution case as has been
stated by her mother PW. 1- Smt. Guddi
and the same found fully corroborated with
the post-mortem report of the deceased as
well as from the injury report of the two
injured persons.

(30) In Mano Dutt and another v.
State of Uttar Pradesh - (2012) 4 SCC 79,
Hon'ble Apex court held:

"We may merely refer to Abdul
Sayeed v. State of M.P. - (2010) 10 SCC
259 where this Court held as under:

"The question of the weight to be
attached to the evidence of a witness that
was himself injured in the course of the
occurrence has been extensively discussed
by this Court. Where a witness to the
occurrence has himself been injured in the
incident, the testimony of such a witness is
generally considered to be very reliable, as
he is a witness that comes with a built-in
guarantee of his presence at the scene of
the crime and is unlikely to spare his actual
assailant(s) in order to falsely implicate
someone. "Convincing evidence is required
to discredit an injured witness." [Vide
Ramlagan Singh v. State of Bihar -(1973) 3
SCC 881, Malkhan Singh v. State of U.P. -
(1975) 3 SCC 311, Machhi Singh v. State of
Punjab - (1983) 3 SCC 470, Appabhai v.
State of Gujarat - 1988 Supp SCC 241,
Bonkya v. State of Maharashtra -(1995) 6
SCC 447, Bhag Singh v. State of Punjab -
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(1997) 7 SCC 712, Mohar v. State of U.P.-
(2002) 7 SCC 606, Dinesh Kumar v. State
of Rajasthan-(2008) 8 SCC 270, Vishnu v.
State of Rajasthan -(2009) 10 SCC 477,
Annareddy Sambasiva Reddy v. State of
A.P.-(2009) 12 SCC 546 and Balraje v.
State of Maharashtra- (2010) 6 SCC 673.]

(31) The next argument of learned
counsel for appellant that there was no
proper source of light at the place of
occurrence, in which the witnesses could
have identified the appellant, hence, the
prosecution case is not a reliable one. It is
noteworthy to mention here that P.W.1-
Smt. Gudiya @ Guddi has categorically
stated that there was a light of bulb at the
place of occurrence which was burning in
her house. The witnesses were cross-
examined at great length by the learned
counsel for the defense, nothing significant
could be brought on record from which one
can, with certainty deduced that there was
no light of electricity bulb at the place of
incident. Further in Re: State of U.P. vs.
Krishna Master: (2010) 12 SCC it was
held that "the High Court was not justified
in holding that there was no electric power
in the whole village and there was complete
darkness on account of amavasya of rainy
season due to which it was impossible for
the eyewitnesses to witness the incident.
Further the visibility capacity of urban
people is not the standard to be applied to
the villagers". Moreover, in the case of
Nathuni Yadav vs. State of Bihar: (1998) 9
SCC 238, the Court observed that: "the fact
that even the assailants had enough light to
identify the victims whom they targeted
without any mistake from among those,
who were sleeping on the terrace. If the
light then available, though meager, was
enough for assailants, why should we think
that the same light was not enough for the
injured, who would certainly have
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pointedly focused their eyes on the faces of
the intruders standing in front of them."

We must bear in the mind that the
fact that the assailants were no strangers to
the inmates of the tragedy bound house, the
eyewitnesses being well acquainted with
the physiognomy of each one of the killers.
We are therefore, not persuaded to assume
that it would not have been possible for the
victims to see the assailants or that there
was a possibility for making a wrong
identification of them, hence, it was easily
possible for P.W.1- Smt. Gudiya alias
Guddi and P.W.2- Nagma to identified the
appellant, who committed the murder of the
deceased which was witnessed by both of
them.

(32)  The contention of learned
counsel for appellant that three deceased
were done to death by some unknown
miscreants as a dacoity took place in their
house but the said contention has no legs to
stand, as it is not borne out from the record
that any articles from the house of the
informant and the deceased were looted or
taken away by the miscreants for which any
information was given to the police which
goes to show that no such dacoity taken
place and the true picture was given by the
P.W.1-Smt. Gudiya about the incident to
the police in the F.I.R. lodged by her.

(33) The complicity of the appellant is
further evident from the fact that at this
pointing out a bloodstained banka was
recovered along with bloodstained pant and
shirt which the appellant was wearing from
his house and the same was sent to the
Forensic Science Laboratory and as per
report of the Forensic Science Laboratory,
human blood was found on the gandasa,
pant and shirt of the appellant, therefore,
the contention of learned counsel for

appellant that one of the witness of
recovery P.W.10- Naushad Ali has not
supported the recovery, is also of no
consequences.

(34) In case of Raja vs. State of Tamil
Nadu: 2008 SCC Online Mad 478 held
that "..... of course, the recovery cannot by
itself be regarded as conclusive piece of
evidence for incriminating accused, but it is
certainly a piece of evidence which goes to
support the other evidence about the guilt
of accused, vide Namdeo Daulata
Dhayagude vs. State of Maharashra,
(1976) (4) SCC 441, and further the
recovery of the blood-stained material
object on the disclosure statement of the
appellant provides enough corroboration to
the prosecution evidence against the
appellant, vide Puran Singh vs. State of
Punjab, 1995 Supp (3) SCC 665. In the said
case, the fact relating to the recovery of
bloodstained weapon was similar to the
instant case, wherein, the Apex Court
observed that according to the report of
serologist, the bloodstained on the kirpan
were of human origin. The recovery of
bloodstained Kirpan on the disclosure
statement of the appellant provides enough
corroboration to the prosecution evidence
against the appellant.

(35) Further it has been argued by
learned counsel for the appellant that the
evidence of PW.1- Smt. Gudiya @ Guddi
and P.W.2- Nagma be not relied upon by
this Court, as they are highly interested and
partisaned witnesses, as they are relative of
the deceased but the said argument of
learned counsel for appellant also has no
substance, as it is well settled law that the
evidence of relatives of the deceased
cannot be thrown on that count alone but
their evidence has to be examined by this
Court minutely with caution to rule out any
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possibility of false implication of the
accused.

(36) The criminal law jurisprudence
makes a clear distinction between a related
and interested witness. A witness cannot be
said to be an "interested" witness merely by
virtue of being a relative of the victim. The
witness may be called "interested" only
when he or she derives some benefit from
the result of a litigation in the decree in a
civil case, or in seeing an accused person
punished as held by the Hon'ble Apex
Court in Sudhakar Vs. State : (2018) 5
SCC 435. Thus, from the facts and
circumstances of the case, it cannot be said
that the testimonies of P.W.1- Smt. Gudiya
and P.W.2- Nagma, are not trustworthy and
are not reliable.

(37) It is well-settled in law that mere
fact that relatives of the deceased are the
only witnesses is not sufficient to discredit
their cogent testimonies. The Apex Court in
Mohd. Rojali v. State of Assam : (2019) 19
SCC 567 reiterated the distinction between
"interested™ and "related” witnesses and has
held that the mere fact that the witnesses are
related to the deceased does not impugn the
credibility of their evidence if it is otherwise
credible and cogent. The relevant extract of
the report is reproduced as under :-

"13. As regards the contention
that all the eye-witnesses are close relatives
of the deceased, it is by now well settled
that a related witness cannot be said to be
an "interested' witness merely by virtue of
being a relative of the victim. This Court
has elucidated the difference between
"interested' and "related" witnesses in a
plethora of cases, stating that a witness
may be called interested only when he or
she derives some benefit from the result of a
litigation, which in the context of a
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criminal case would mean that the witness
has a direct or indirect interest in seeing
the accused punished due to prior enmity
or other reasons, and thus has a motive to
falsely implicate the accused (for instance,
see State of Rajasthan v. Kalki, (1981) 2
SCC 752; Amit v. State of Uttar Pradesh,
(2012) 4 SCC 107; and Gangabhavani v.
Rayapati Venkat Reddy, (2013) 15
SCC298). Recently, this difference was
reiterated in Ganapathi v. State of Tamil
Nadu, (2018) 5 SCC 549, in the following
terms, by referring to the three-Judge
bench decision in State of Rajasthan v.
Kalki (supra):

"14. "Related" is not equivalent
to "interested”. A witness may be called
"interested" only when he or she derives
some benefit from the result of a litigation;
in the decree in a civil case, or in seeing an
accused person punished. A witness who is
a natural one and is the only possible eye
witness in the circumstances of a case
cannot be said to be "interested"..."

14. In criminal cases, it is often
the case that the offence is witnessed by a
close relative of the victim, whose presence
on the scene of the offence would be
natural. The evidence of such a witness
cannot automatically be discarded by
labelling the witness as interested. Indeed,
one of the earliest statements with respect
to interested witnesses in criminal cases
was made by this Court in Dalip Singh v.
State of Punjab, 1954 SCR 145, wherein
this Court observed:

"26. A witness is normally to be
considered independent unless he or she
springs from sources which are likely to be
tainted and that usually means unless the
witness has cause, such as enmity against
the accused, to wish to implicate him
falsely. Ordinarily, a close relative would
be the last to screen the real culprit and
falsely implicate an innocent person..."
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15. In case of a related witness,
the Court may not treat his or her testimony
as inherently tainted, and needs to ensure
only that the evidence is inherently reliable,
probable, cogent and consistent. We may
refer to the observations of this Court in
Jayabalan v. Union  Territory of
Pondicherry, (2010) 1 SCC 199:

"23. We are of the considered
view that in cases where the Court is
called upon to deal with the evidence of
the interested witnesses, the approach of
the Court while appreciating the evidence
of such witnesses must not be pedantic.
The Court must be cautious in
appreciating and accepting the evidence
given by the interested witnesses but the
Court must not be suspicious of such
evidence. The primary endeavour of the
Court must be to look for consistency.
The evidence of a witness cannot be
ignored or thrown out solely because it
comes from the mouth of a person who is
closely related to the victim."

(38) Thus, from the evidences led by
the prosecution, it is well established that it
was the convict/appellant Yunus, who was
involved in the present case and has
murdered the three persons i.e. hushand,
minor son and daughter of the informant
Smt. Gudiya @ Guddi (P.W.1) and also
caused injuries to PW.1- Smt. Gudiya @
Guddi and PW.2- Km. Nagma. The
prosecution has proved its case beyond
reasonable doubt against the
convict/appellant and the trial Court after
examining the entire prosecution evidence
has rightly convicted and sentenced the
convict/appellant for the offence in
guestion.

(39) In view of the above and for the
reasons stated hereinabove, no interference
of this Court is called for in the instant

appeal as the learned trial Court has rightly
convicted the appellant by the impugned
judgment and order dated 01.02.2005.

(40) The instant appeal fails and
deserves to be dismissed and is accordingly
dismissed. The appellant- Yunus, who is in
jail, shall serve the sentence as awarded by
the trial Court.

(41) Let a certified copy of this order
as well as lower Court record be
transmitted to the trial Court concerned for
necessary information and compliance
forthwith.
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A. Criminal Law -Code of Criminal
Procedure, 1973 - Section 374(2) - Indian

Penal Code,1860-Sections 302/120-B,
364/120-B, 365/120-B, 218/120-B &
117/120-B-Challenge to —Conviction-

appellants killed ten terrorists persons as
they eliminated them in self defence-the
claim of the appellants that they killed ten
terrorists persons in self-defence does not
corroborate with the medical evidence as
from perusal of the ante-mortem injuries
of four deceased persons out of ten
deceased persons killed in the forest area-
it transpires that apart from injuries of fire
arm, lacerated and abrasion wounds as
well as amputation were found on the
body of the four deceased persons-the
appellants failed to explain/prove the
lacerated wounds, abrasions and
amputation caused on the body of the
deceased-Thus, the case of the appellants
would be covered by Exception 3 to
Section 300 of the I.P.C., which provides
that culpable homicide is not murder if the
offender, being a public servant, or aiding
a public servant acting for the
advancement of public justice, exceeds
the powers given to him by law, and
causes death by doing an act which he, in
good faith, thinks to be lawful and
necessary for the due discharge of his
duty as a public servant without ill-will
towards the person whose death he has
caused but the appellants cannot be
justified to kill innocent persons along
with some terrorist taking them to be also
terrorists.(Para 144 to 150)

The appeals are partly allowed. (E-6)
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A. INTRODUCTION

(1) Forty-seven accused persons,
namely, Gyan Giri, Subhash Chandra,
Lakhan Singh, Nazim Khan, Harpal
Singh, Rajendra Singh, Narayan Das,
Krishnveer, Karan Singh, Rakesh Singh,
Nem Chandra, Shamsher Ahmed,
Satyendra  Singh, Badan  Singh,
Devendra Pandey, Mohd. Anis, Ramesh
Chandra Bharti, Veer Pal Singh, Nathu
Singh, Dhani Ram, Sugam Chandra,
Collector Singh, Kunwar Pal Singh,
Shyam Babu, Banwari Lal, Dinesh
Singh, Sunil Kumar Dixit, Arvind Singh,
Ram Nagina, Vijay Kumar Singh,
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Vijendra Singh, M.P. Mittal, M.C.
Durgapal, R.K. Raghav, Surjeet Singh,
Udai Pal Singh, Munna Khan, Durvijay
Singh son of Tadinal, Mahaveer Singh,
Gaya Ram, Register Singh, Rashid
Hussain, Durvijay Singh s/o Dilaram,
Syed Aale Raza Rizvi, Satya Pal Singh,
Harpal Singh and Ram Chandra Singh,
were tried by the Special Judge, C.B.I.,
Court No.1/Additional District Judge,
Lucknow in Criminal Case N0.1800439 of
2001: State of U.P. Through C.B.l. Vs.
Gyan Giri & others, arising out of (i)
R.C.1(S)/1993; (ii) R.C.2(S)/1993; and (iii)
R.C.3(S)/1993, under Sections 120-B, 302,
364, 365, 218, 117 I.P.C., Police Station
C.B.L./S.I.C., New Delhi.

(2) Vide judgment and order dated
04.04.2016, the Special Judge, C.B.I.,
Court No.1l/Additional District Judge,
Lucknow convicted and sentenced the
accused persons in the manner stated
hereinbelow :-

Accused Gyan Giri, Subhash
Chandra, Lakhan Singh, Nazim Khan,
Register Singh, Shyam Babu, Syed Aale
Raza Rizvi, Gaya Ram, Narayan Das,
Rashid Hussain, Mahavir Singh, Dhani
Ram, Sunil Kumar Dixit, Kunwar Pal
Singh, Sugam Chandra, Shamsher
Ahmad, Krishna Veer, Karan Singh,
Dinesh Singh, Nem Chandra, Ram
Nagina, Arvind Singh, Badan Singh,
Ram Chandra Singh, Harpal Singh son
of Munshi Singh, Durvijay Singh son of

Tadinal, Banwari Lal, Nathu Singh,
Durvijay Singh son of Dilaram,
Satyendra  Singh, Rakesh  Singh,

Collector Singh, Vijay Kumar Singh and
Munna Khan :-

Conviction Sentence Fine

Section 302 | imprisonment | (Rupees Two Lac)
read with In default of
120-BI.P.C; payment of fine to
undergo 1% vyears
additional ~ simple
impriso- nment.
02. | Under 10 years R.1. Rs.50,000/-.
Section 364 In default  of
read with payment of fine to
120-B I.P.C. undergo one year
additional  simple
impriso- nment.
03. | Under 5 years R.1. Rs.25,000/-.
Section 365 In default  of
read with payment of fine to
120-B I.P.C. undergo six months
additional ~ simple
impriso-nment.
04. | Under 5 years R.I.
Section 218
read with
120-B I.P.C.
05. | Under 1lyearR.I.
Section 117
read with
120-B I.P.C.

Accused Harpal Singh son of Shri

Bhim Sen, M.P. Vimal, R.K. Raghav,
Veerpal Singh son of Mohindra Singh,
Satyapal Singh, Surjeet Singh, Ramesh
Chandra Bharti, M.C. Durgapal and
Udai Pal Singh

01. |Under Life Rs.2,00,000/-

Conviction Sentence Fine

01. |Under Section 302 | Life Rs.5 Lac.
read with 120-B |imprisonment | In default of
I.P.C; payment of

fine to
undergo 2
years'
additional
simple
impriso-
nment.

02. | Under Section 364 |10 years R.I. Rs.5 Lac.
read with 120-B In default of
I.P.C. payment of

fine to
undergo 2
years'
additional
simple
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impriso-
nment.

03. | Under Section 365 |5 years R.1. Rs.1 Lac.
read with 120-B In default of
I.P.C. payment of

fine to
undergo  six
months
additional
simple
impriso-
nment.

04. | Under Section 218 |2 years R.I.
read with 120-B
I.P.C.

05. | Under Section 117 |1 year's R.l.

read with 120-B

I.P.C.

Accused Vijendra Singh, Mohd.

Anis, Rajendra Singh and Devendra

Pandey,

Conviction Sentence Fine

01. |Under  Section | Life Rs.7 Lac.

302 read with|imprisonment In default of

120-B I.LP.C.; payment of fine
to undergo 03
years additional
simple impriso-
nment.

02. |Under  Section | 10 years R.I. Rs.3 Lac.

364 read with In default of

120-B I.P.C. payment of fine
to undergo 03
years additional
simple impriso-
nment.

03. |Under  Section |5 years R.I. Rs.1 Lac.
365 read with In default of
120-B I.P.C. payment of fine

to undergo six
months
additional
simple impriso-
nment.

04. |Under  Section |2 years'R.l.

218 read with
120-B I.P.C.

05 |Under  Section |1 yearR.I.
117 read with
120-B I.P.C.

All the sentences were directed to run
concurrently and the period of incarceration
was directed to be set off against the
sentence of imprisonment. It was also
directed to pay Rs.14,00,000/- each to the
family members of the deceased out of the
fine imposed as compensation.

3 Feeling aggrieved by their
aforesaid  conviction and  sentence,
convicts/appellants, Devendra Pandey,
Mohd. Anish, Ramesh Chandra Bharti,
Veer Pal Singh, Nathu Singh, Dhani Ram,
Sugam Chand, Collector Singh, Kunwar
Pal Singh, Shyam Babu, Banwari Lal,
Dinesh Singh, Sunil Kumar Dixit, Arvind
Singh, Ram Nagina and Vijay Kumar
Singh, have preferred Criminal Appeal
No0.549 of 2016, whereas
convicts/appellants Vijendra Singh, M.P.
Vimal (M.P. Mittal), M.C. Durgapal, R.K.
Raghav, Surjeet Singh, Udai Pal Singh,
Munna Khan, Durvijay Singh son of
Todilal (Tadinal), Mahavir Singh, Gaya
Ram, Register Singh, Rashid Hussain,
Durvijay Singh son of Dila Ram, Syed Aale
Raza Rizvi, Satya Pal Singh, Harpal Singh
and Ram Chandra Singh have preferred
Criminal Appeal No.513 of 2016 and
convicts/appellants Rajendra Singh, Harpal
Singh s/o Shri Bheem Sen, Gyan Giri,
Subhash Chander, Lakhan Singh, Nazim
Khan, Narayan Das, Krishna Veer, Karan
Singh, Rakesh Singh, Nem Chandra,
Shamsher Ahmad, Satinder Singh and
Badan Singh have preferred Criminal
Appeal No.551 of 2016.

(4) During pendency of the above-
captioned appeals, appellant no.3-M.C.
Durgapal and appellant no.9-Mahavir
Singh of Criminal Appeal No. 513 of
2016; appellant no.14-Badan Singh of
Criminal Appeal No. 551 of 2016; and
appellant no.6-Dhani Ram in Criminal
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Appeal No. 549 of 2016, died and as
such, the above-captioned appeals filed
on their behalf stood abated. Now, the
above-captioned appeals are surviving
only against forty-three
convicts/appellants i.e. Devendra Pandey,
Mohd. Anis, Ramesh Chandra Bharti,
Veer Pal Singh, Nathu Singh, Sugam
Chand, Collector Singh, Kunwar Pal
Singh, Shyam Babu, Banwari Lal, Dinesh
Singh, Sunil Kumar Dixit, Arvind Singh,
Ram Nagina, Vijay Kumar Singh,
Vijendra Singh, M.P. Vimal (M.P. Mittal),
R.K. Raghav, Surjeet Singh, Udai Pal
Singh, Munna Khan, Durvijay Singh son
of Todilal (Tadinal), Gaya Ram, Register
Singh, Rashid Hussain, Durvijay Singh
son of Dila Ram, Syed Aale Raza Rizvi,
Satya Pal Singh, Harpal Singh, Ram
Chandra Singh, Rajendra Singh, Harpal
Singh s/o Shri Bhim Sen, Gyan Giri,
Subhash Chandra, Lakhan Singh, Nazim
Khan, Narayan Das, Krishna Veer, Karan
Singh, Rakesh Singh, Nem Chandra,
Shamsher Ahmad and Satyendra Singh.

%) Since the above-captioned
criminal appeals arise out of a common
factual matrix and impugned judgment
dated 04.04.2016, this Court proceeds to
decide the same by a common judgment.

B. FACTUAL MATRIX

(6) In the intervening night of
12/13.07.1991, three incidents at three
different places i.e. (1) Neoria, (2)
Bilsanda, and (3) Puranpur, in District
Pilibhit took place between the alleged
Sikh terrorists and the police of District
Pilibhit, in which ten alleged militants were
killed. In this regard, cumulatively thirteen
F.I.LRs. were lodged in police station
Neoria, Bilsanda and Puranpur of district
Pilibhit.

(i) FILR. RELATING TO THE
INCIDENT THAT TOOK PLACE
WITHIN THE JURISDICTION OF
POLICE STATION NEORIA

(7) In respect of the incident that took
place at Neoria, district Pilibhit, wherein
four alleged terrorists, namely, Baljeet
Singh alias Pappu, Jaswant Singh alias
Jassa, Harminder Singh alias Minta and
Surjan Singh alias Bittoo, were killed in an
encounter, Case Crime Nos. 144 to 148 of
1991, under Sections 147, 148, 149, 307
I.P.C. and Section 25 of the Arms Act were
registered at Police Station Neoria, District
Pilibhit on the oral complaint of Chander
Pal Singh, Station Officer, Police Station
Neoria, alleging therein that in the
intervening night of 12/13.07.1991, he
along with Constable Sukhpal Singh of
Police Station Neoria, S.1. Brahm Pal Singh
of Police Station Sungadi, Constable No.
331 Gyan Giri, Constable No. 76 Subhash
Chander, Constable No. 410 Lakhan Singh
of Police Station Sungadi, Constable No.
394 Mahender Singh of Police Station
Puranpur, Constable No. 481 Nazim Khan
of Police Station Barkhera,
Constable/Driver Shiv Ram Singh of Police
Lines in one party and in another party,
S.0. Harpal Singh of Police Station
Gajraula, S.O. Rajinder Singh of Police
Station Amaria, Constable No. 85 Ram
Swaroop, Constable No. 428 Narain Lal,
Constable No. 27 Krishanaveer, Constable
No. 30 Karan Singh of Police Station
Gajraula, Constable No. 125 Rakesh,
Constable No. 465 Nem Chand, Constable
375 Shamsher of Police Station Amaria in
Government Jeep along with Driver Veer
Singh of Police Station Amaria, HC 51
Satyender Singh of Police Station Neoria,
Constable No. 247 Badan Singh of Police
Station Neoria, had laid an ambush near
Dhamela Kuan in the Mahof forest. At
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about 04:00 p.m., 5-6 Sikhs were seen
coming towards them. On suspicion, they
challenged them. On being challenged, they
(5-6 Sikhs) opened fire on the police parties
with the intention to kill them, upon which
the police parties had also opened fire in
self-defence. The firing between the Sikh
militants and the police parties continued
for about half an hour. In the meanwhile,
two militants were seen to be running away
toward the forest, upon which one party
headed by S.O. Amaria chased them but
they ran away in the forest. After the firing
stopped from the side of the militants, the
police party went there and found the dead-
bodies of four unknown Sikh militants,
who died as a result of gun shot injuries.
From the possession of one militant, one
S.B.B.L. country-made gun 12 bore and
four cartridges laid near to him were
recovered; from the possession of second
militant, one S.B.B.L. countrymade gun 12
bore and five cartridges laid near to him
were recovered; from the possession of
third militant, one 315 bore countrymade
rifle and four live catridges laid in his half-
open fists of right hand, were recovered;
and from the possession of fourth militant,
one 315 bore countrymade rifle and five
live catridges laid in his left side, were
recovered. Thereafter, the recovery memos
of the aforesaid arms and ammunition were
prepared separately and brought to the
police station.

(7.1) The investigation of the
aforesaid incident took place at Neoria,
district Pilibhit was conducted by S.1. Naresh
Chand, who, after conducting inquest of the
dead-bodies of the four unidentified militants,
sent it for post-mortem.

(7.2) The post-mortem of the
deadbodies of four unidentified alleged
militants (later on identified as Harmendra
Singh alias Minta, Baljeet Singh alias Pappu,
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Surjan Singh and Jaswant Singh alias Lassa)
were conducted between 06:00 p.m.-07:00
p.m. on 13.07.1991 at District Hospital,
Pilibhit by Dr. P.N. Saxena, who found the
following ante-mortem injuries on their
persons:-

"Ante-mortem injuries of first
unidentified deadbody, aged about 22
years (Ext. Ka. 23/1)

(1) A Gun Shot wound of entry on
the Rt. upper arm 8 cm below the shoulder
medially 0.5 x 0.5 cm ¢ wound of exit on the
lateral side. 2 cm lateral to the injury No. (1)
measuring 0.8 cm x .6 cm. No blackening
tattooing.

(2) A.G.W. of entry 4 cm x 2 cm at
front of chest 1 cm above the Rt. nipple ¢
wound of exit on Lt. side of chest measuring
5 cm x 6 cm. No blackening tattooing at ant.
axillary fold.

(3) A.G.W. of entry on the Rt. side
chest .5 cm x .5 cm X cavity deep. 8 cm
lateral to Rt nipple at 9 O'clock. No
blackening tattooing present.

(4) A.G.W. of entry .5 cm x .5 cm
on Lt. (sic) ¢ wound of exit point to the w. of
entry measuring 1.5 cm x 15 cm. No
blackening tattooing present.

Ante-mortem injuries of second
unidentified deadbody aged about 28 years
(Ext. Ka.23/2)

(1) G.W. of entry 8 cm x 4 cm x
muscle deep directing upward out the Rt. side
chest. 6 cm below the Rt. nipple at 6 O'clock
position. One pellet recovered.

(2) G.W. of entry 2 cm x 1 cm at
the epassguinea x cavity deep ¢ wound of exit
in the hypogastrium measuring 6 cm x 4 cm
loops of bowels coming out.

(3) A.G.W. of entry at Rt. side of
abdomen 2 cm x 2 cm cavity deep.
Communicating ¢ wound of exist at Rt. iliac
fossa4 cm x 3 cm.

(49) Two wounds of entry
measuring each .5 cm x .5 cm at Rt. upper
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arm just below the shoulder joint ¢ wound
of exit in the Rt. axilla 4 cm x 4 cm ¢
fracturing underlying bones.

(5) A.L.W. 4 cm x 3 cm x muscle
deep at Lt. side chest. 4 cm below the
Axilla.

Ante-mortem injuries of third
unidentified dead-body aged about 28
years (Ext. Ka. 23/3)

(1) A.G.W. of entry 2 cm x 2 cm
X cavity deep. Rt. side chest. 8 cm below
the axilla at ant. axially fold. Rt. side chest
communicating ¢ wound of exit 4 cm x 4
cm at Rt. inguinal region.

(2) A.G.W. of entry at Lt. side
neck 2 cm above in Lt. clavicle middle part
0.5 cm x 0.5 cm x cavity deep ¢ wound of
exit 10 cm x 4 cm just below the Lt. nipple
underlying bones fractured.

(3) G.W. of entry just below the
Lt. scapula 0.5 cm x 0.5 cm communicating
¢ wound of exit. 4 cm x 4 cm just above the
Rt. illiac crest.

(4) L.W. 10 cm x 4 cm x muscle
deep at lateral on side of Rt. thigh in the
middle.

(5) ALW. 12 cm x 6 cm at
anterior-lateral side of lower 1/3rd of Rt.
leg underlying bones fractured.

(6) An abraded contusion 10 cm X
10 cm at his mid of sacrum.

Ante-mortem injuries of fourth
unidentified deadbody aged about 24
years (Ext. Ka. 23/4)

(1) A.G.W. of entry 0.5 cm x 0.5
cm on the top of Rt. shoulder x cavity deep.
Communicating with wound of exit at Lt.
side abdomen 6 cm above the A.S.L.S.
measuring 3 cm x 3 cm.

(2) A.G.W. of entry .5cm x .5 cm
at Lt. side neck (sic) part, 7 cm below the
angle of mandible ¢ wound of exit 6 cm x 4
cm at left tempo parietal region brain
matters coming out of the wound. # of
underlying bones.

(3) A.G.W. of entry .5cm x .5 cm
Lt. side of epigastrium x cavity deep with
wound of exist 5 cm x 3 cm at level of 2nd
(sic) spine Rt. side back.

(4) LW. 2 cm x 1/2 cm x muscle
at wrist joint gone left side medially.

(5) LW. 5 cm x 2 cm x muscle
deep in the middle of Lt. leg laterally."

The cause of death spelt out in
the post-mortem reports of all the dead-
bodies of unidentified alleged terrorists was
due to shock and haemorrhage as a result of
aforesaid ante-mortem injuries.

(Ui ) FIL.R. RELATING TO THE
INCIDENT THAT TOOK PLACE
WITHIN THE JURISDICTION OF
POLICE STATION BILSANDA

(8) In respect of the incident which
took place at Bilsanda, district Pilibhit,
wherein alleged four militants, namely,
Lakhvinder Singh alias Lakkha, Jaswant
Singh alias Fauji, Kartar Singh son of
Ajaib Singh and Randhir Singh alias
Dheera, were said to be killed in alleged
encounter by the police, Case Crime Nos.
136 to 140 of 1991, under Sections 147,
148, 149, 307 L.P.C., Section 25 of the
Arms Act and Section 3/4 of TADA Act,
were registered at Police Station Bilsanda,
District Pilibhit on the oral complaint of
S.0. Devendra Pandey of police station
Bilsanda, district Pilibhit, alleging therein
that in the intervening night of
12/13.07.1991, he alongwith SHO Mohd.
Anis of Police Station Bisalpur, S.I.
Ramesh Bharti of Police Lines, Pilibhit,
Constable Ashok Kumar of Police Station
Bisalpur, S.I. Veerpal Singh, H.C. No. 9
Nathu Singh, Constable 567 Dhani Ram,
Constable 164 Ugar Pal, Constable 540
Sugam Chandra, Constable 551 Collector
Singh, Constable 19 Kunwar Pal Singh,
Constable 392 Shyam Babu, all of Police
Station Bilsanda, H.C. Banwari Lal of
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PAC, Constable 42114 Dinesh Singh,
Constable 42855 Sunil Kumar Dikxit,
Constable 42943 Arvind Kumar, Constable
42231 Ram Nageena and Constable 42237
Vijay Kumar Singh, all of 32nd Battalion
PAC B Coy and Shyam Nath Shukla
Platoon Commander 32nd Battalion B Coy
of Provincial Armed Constabulary (PAC)
with half section, left Police Station
Bilsanda at 23:15 hours vide G.D. Entry
No. 48 in connection with the investigation
and in search of militants of Case Crime
No. 13 of 1991 registered on 12.07.1991 at
Police Station Bilsanda relating to looting
of one .315 bore rifle of Shri Prahlad Singh
son of Beche Singh, resident of Pipergehna
and one .12 bore gun of Shri Jagdish son of
Sardar, resident of Bhikampur. In
connection thereof, the aforesaid police
party reached Phagunai Ghat at 03:30 a.m.
in the intervening night of 12/13.07.1991,
wherein they found movement of some
persons near the river bed. After that, the
Station Officer lit his torch and in the torch
light, the Station Officer found that those
persons appeared to be Sikh militants.
Immediately thereafter, he challenged them
on which the militants opened fire on the
police party with the intention to kill them
and raised slogans "Khalistan Jindabad',
upon which the police party had also
opened fire in self-defence. During the
firing, 4-5 militants crossed the river and
ran away. At about 04:30 a.m., when the
firing from the militants stopped, the police
party moved ahead and recovered the
unidentified deadbodies of three militants
from the river bank and that of one militant
from inside the river. From the possession
of the aforesaid four militants, arms and
ammunitions were seized under the
recovery memos.

(8.1) The investigation of the
aforesaid incident was entrusted to S.I.
Netrapal Singh, who, after conducting the
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inquest of the deadbodies of four alleged
unidentified  terrorists from  S.D.M.
Bisalpur, sent their deadbodies for post-
mortem.

(8.2) The post-mortem of three
unidentified deadbodies (later on identified
as Jaswant Singh alias Fauji, Kartar Singh
and Randeer Singh alias Dheer) was
conducted on 13.07.1991 at 10:00 p.m. in
District Hospital, Pilibhit by Dr. P.N.
Saxena, who, found the following ante-
mortem injuries on their persons :-

Ante-mortem injuries of first
unidentified deadbody of alleged
terrorist aged about 30 years (Ext. Ka.
24/1)

1. G.W. shot lacerated wound Rt.
side skull 10 cm x 6 cm x cavity deep
bones fractured in pieces. Brain matter
coming out.

2. G.W. of entry at medial side of
thigh (Left) at perineum 5 cm x 5 cm ¢
communicating wound of exit 5 cm x 3 cm
at the upper part of thigh front aspect 2 cm
below in A.S.1.S.

3. L.W.2cm x 1.5 cm at the base
of Lt. great toe.

Ante-mortem injuries of second
unidentified deadbody of alleged
terrorist aged about 20 years (Ext. Ka.
24/2)

1. Firearm wound entry 2 cm X 2
cm on the front of chest on the central part
of sternum bone, cavity deep.

2. Firearm wound of exit 5 cm x
5 c¢cm on the left side back 10 cm below
lower angle of scapula.

3. Fire wound of entry 2 cm x 2
cm on the top of Rt. shoulder of mole (sic).

4. Fire wound of exit 18 cm x 5
cm on the front aspect of Rt. forearm elbow
& forearm.

5. Lacerated wound 3 cm x 3 cm
on the left thumb in distal half of left hand
with amplitude of distal half of (sic).
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Ante-mortem injuries of third
unidentified deadbody of alleged
terrorist aged about 45 years (Ext. Ka.
24/3)

1. G.W. of entry .5 cm x .5 cm x
cavity deep at Rt. side para sternum region
¢ wound of exit at milieu scapula region
measuring 6 cm x 5 cm.

2. GW. entry .5 cm x .5 cm X
cavity deep at parasternal region 3 cm
below & Rt. to the injury no.(1) ¢
xiphisternum wound of exit Rt. side lower
part of back just above the sacral region.

1. LW. 10 cm x 5 cm x muscle
deep just above & front of Rt. knee.

2. Lacerated wound (sic) muscle
deep at back (sic).

(8.3) The post-mortem of fourth
unidentified dead-body of alleged terrorist
(later on identified as Lakhvinder Singh
alias Lakkha) was conducted on
13.07.1991 at 10:30 p.m. in District
Hospital, Pilibhit by Dr. Vimal Kumar, who
found the following ante- mortem injuries
on his person :-

Ante-mortem injury of fourth
unidentified deadbody of alleged
terrorist aged about 38 years (Ext. Ka.
24/4)

1. Lacerated wound of gun shot
present on the medial side of left upper top
of head 12 cm x 6 cm X cranial cavity deep
from where brain matter are coming out
under bone of scalp fractured.

2. Abrasion 2 cm x 2 cm on the
front of Rt. knee.

3. Abrasion 2 cm x 2 cm on the
middle of left forearm on the back aspect.

4. Lacerated wound 4 cm x 2 cm
x muscle deep on the Rt. palm.

5. Abrasion 3 cm x 2 cm on the
back of Rt. elbow."

The cause of death spelt out in
the aforesaid post-mortem reports of four
unidentified deadbodies was due to shock

and haemorrhage as a result of ante-
mortem injuries.

(i) E1.R. RELATING TO THE
INCIDENT THAT TOOK PLACE
WITHIN THE JURISDICTION OF
POLICE STATION PURANPUR

(9) In respect of the incident which took
place at Puranpur, wherein two alleged
terrorists, namely, Narendra Singh alias
Ninder and Mukhvinder Singh alias Mukha,
were said to be killed in an encounter, Case
Crime Nos. 363 to 365 of 1991, under
Sections 147, 148, 149, 307 1.P.C. and under
Section 25 of the Arms Act were registered
against the two unknown deceased militants
at Police Station Puranpur, District Pilibhit on
13.07.1991 at 06:15 a.m., on the oral
complaint of Vijendra Singh, Station House
Officer, Puranpur, alleging therein that on
12.07.1991, at about 09:05 p.m., he received
an information that a gang of 6-7 militants
armed with AK47, .315 bore rifles, 12 bore
gun and revolver were likely to come from
Tarai side around midnight, upon which he
requisitioned police force from police station
Madho Tanda and a section of PAC, 1%
Section of Special Protection Force (SPF).
After requisition, the force had arrived at
Police Station Puranpur. Thereafter, he
alongwith S.I. M.P. Vimal, S.I. M.C. Durga
Pal, S.I. R.K. Raghav, S.I. Surjit Singh, S.I.
U.P. Singh, S.I. S.S. Virk, Constable 473
Munna Khan, Constable 584 Durvijay Singh,
Constable 23 Munis Khan, Constable 409
Vijay Bahadur, Constable 210 Veer Singh,
Constable 128 Mahavir Singh, Constable 30
Gaya Ram, Constable 371 Register Singh,
Constable 80 Rashid Hussain, Constable 470
Durvijay Singh, Constable/Driver Syed Aale
Raza Rizvi, all of Police Station Puranpur,
S.0. Rajesh Chander Sharma of Police
Station Madho Tanda, S.I. M.P. Singh, S.I.
S.P. Singh, Constable 37 Harpal Singh,
Constable 429 Ram Chander, Constable 165
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Kishan Bahadur, all of Police Station Madho
Tanda along with one section of Central
Reserve Police Force (CRPF), one section of
PAC 15th Battalion and one and a half
section of SPF and Constable No. 257 Suraj
Pal of Police Station Kotwali, Pilibhit, left the
police station at 22:30 hours and reached
Barhamdev Barrier at about 22:50 hours in
police vehicles. The police vehicles were left
at the barrier. S.I. S.S. Virk, Constable 210
Veer Singh, Constable 409 Vijay Bahadur
along with one Section of PAC of 15th
Battalion were instructed to lay a picket in
front of village Pattabhoji and the rest of the
force went inside the Pattabhoji forest to lay
an ambush. Around 12 midnight, 6-7 persons
came from the North side. On being
challenged, they opened fire on the police
party with intention to kill. The fire was
returned by police personnel. The intermittent
exchange of fire between the militants and
the police party continued until a little before
dawn. When there was no firing from the
militants' side for about half an hour, the
police party came out from the ambush and
noticed two militants lying dead on the kacha
road. The arms and ammunitions recovered
from the possession of the aforesaid two
militants were seized under the recovery
memo.

(9.1) The investigation of the
aforesaid case was conducted by SI S.S.
Vrik, who after conducting the inquest of
the two unidentified dead-bodies of the
alleged terrorists, sent it for post-mortem.

(9.2) The post-mortem of two
unidentified dead-bodies of the alleged
terrorists (later on identified as Mukhvinder
Singh alias Mukkha and Narendra Singh
alias Ninder) was conducted on
13.07.1991, at 05:30 p.m., in District
Hospital Pilibhit by Dr. D.B. Kaushik, who
found the following ante-mortem injuries
on their persons :-
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"Ante-mortem injuries of first
unidentified dead body of the alleged
terrorist aged about 28 years (Ext. Ka.
25/1)

1. A Gun shot wound of entry of
size .5 cm x .5 cm frontier arm of (Lt.)
shoulder ¢ wound of exit 3 cm x 2 cm (sic)
post aspect (Lt.) shoulder.

2. A Gun shot wound of entry of
size .5 x .5 cm present on back of (Lt. side)
Abdomen 3 cm (sic.) with exit wound of
size 3 cm x 3 cm cavity deep (sic.) linear
part of Rt. side of chest 8 cm below the
(Rt.) nipple, 9th & 10th ribs #.

3. A Gun shot wound of entry of
size .5 cm x .5 cm from below of upper part
of abdomen 6 cm below the middle line 10
cm above the iliac spine, with wound of
exit 5 cm x 4 cm cavity deep (sic)
epigastrium (Lt.) side.

4. Multiple Gun shot wounds of
entry of size 2 cm x 2 cm in the area of 6
cm x 6 cm (sic.) Rt. side muscle deep &
cavity deep. Bullets recovered (7)mm/in
No. from the wounds.

1. a L.W. of size 6 cm x 4 cm X
muscle deep (sic.) of (Rt.) forearm 9 cm
above the left joint. In all the injuries, no
blackening and tattooing.

"Ante-mortem  injuries  of
second unidentified dead body of the
alleged terrorist aged about 28 years
(Ext. Ka. 25/2)

1. G.S. wound of entry .5 cm x .5
cm frontier (R) side of chest cavity deep
just above the nipple communicating with
the wound of exit of size 6 cm x 4 cm at the
xiphisternum (Lt.) side.

2. G.S. wound of entry of size .5
cm x .5 cm frontier (Rt.) nipple cavity
deep. Communicating ¢ the exit wound of
size 6 cm x 4 cm at the xiphisternum (Lt.)
side.

3. G.S. wound of entry present at
the base of Rt. side (sic) 2 cm above the
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clavicle .5 cm x .5 cm cavity deep.
Communicating ¢ the wound of exit 3 cm x
3 c¢cm at the Rt. mid scapular line (inter
scapular region).

4. G.S. wound of entry of size .5
cm x .5 cm frontier (Lt.) scapula medial
(sic.) communicating with the wound of
exit 8 cm x 4 cm (sic) present (Lt.) side
front of chest just above the nipple.

5. G.S. wound of entry of size .5
cm x .5 cm cavity deep 8 cm below the
injury No. (4) communicating with the
wound of exit of injury No.4.

6. L.W. of size 12 cm x 6 cm
from medial side of (Lt.) forearm middle
muscle deep.

7. G.S. wound of entry 5cm x .5
cm from the base of (Lt) thumb (sic)
communicating ¢ the wound of exit 6 cm x
6 cm at the medial side of (Lt.) (sic.).

In all the above injuries, no bleeding
and tattooing present.

The cause of death spelt out in the
aforesaid post-mortem reports of the
unidentified deceased was due to shock and
haemorrhage as a result of ante-mortem
injuries.

(10) It is pertinent to mention that
after post-mortem, all ten unidentified
dead-bodies were cremated by the police at
the cremation ground located by the side of
police lines, Pilibhit during the night of
13.07.1991.

(iv) BACKGROUNDS OF
ENTRUSTMENT OF
INVESTIGATION TO THE CENTRAL
BUREAU OF INVESTIGATION AND
FILING OF CHARGE-SHEET
AGAINST THE ACCUSED PERSONS

(11) A news item was published in
"The Times of India' edition dated

18.07.1991 i.e. after five days of the
aforesaid incidents. On the basis of the
aforesaid news item, R.S. Sodhi, Advocate,
had filed Writ Petition (Criminal) No. 1118
of 1991 : R.S. Sodhi, Advocate Vs. State of
U.P. and others, before the Apex Court on
18.07.1991 itself, wherein the Apex Court
directed the Additional Chief Judicial
Magistrate, Pilibhit to conduct an inquiry
and submit his report. In pursuance thereof,
the Additional Chief Judicial Magistrate,
Pilibhit, conducted an inquiry into the
matter and submitted a report before the
Apex Court, pointing out therein that the
identity of the persons Kkilled in the
encounters was not correctly stated. In the
meanwhile, the State Government also
appointed one member Commission headed
by a sitting Judge of the Allahabad High
Court to inquire into the matter.

(12) During pendency of the aforesaid
writ petition, the Investigating Officer had
submitted final report in the aforesaid three
F.I.Rs. on the pretext that ten Sikhs, which
were Kkilled at Neuria, Bilsanda and
Puranpur, were terrorists.

(13) Thereafter, on 15.05.1992, the
Apex Court had considered all the
aforesaid facts and circumstances of the
aforesaid incidents and after considering it,
the Apex Court, vide order dated
15.05.1992, entrusted the investigation of
the aforesaid incidents which took place at
Neuria, Bilsanda and Puranpur in district
Pilibhit, to the Central Bureau of
Investigation.

(14) After entrustment of the
investigation by the aforesaid order dated
15.05.1992, the Central Bureau of
Investigation had registered three separate
corresponding cases under Sections 120-B,
302/34, 364, 365, 218, 117 I.P.C., at Police
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Station C.B.l./S.1.C., District Lucknow on
01.01.1993 at 04:00 p.m. viz. Crime No.
RC 1 (S) of 1993 (Ext. Ka.39) in respect of
Case Crime Nos.144 to 148 of 1991
registered at Police Station Neoria in
connection with the incident which took
place in the Dhamela Kuan forest within
the area of Police Station Neoria; Crime
No. RC 2 (S) of 1993 (Ext. Ka.40) in
respect of the Case Crime No. 136 to 140
of 1991 registered at Police Station
Bilsanda in connection with the incident
which took place in Wahad Gram,
Sheetlapur Fanaighat within the area of
Police Station Bilsanda; and Crime No. RC
3 (S) of 1993 (Ext. Ka. 41) in respect of
Case Crime Nos. 363 to 365 of 1991
registered at Police Station Puranpur in
connection with the incident which took
place in Pattabhoji forest within the area
Puranpur, district Pilibhit.

(15) The investigation of Crime No.
RC 1 (S) of 1993 was conducted by the
Inspector J.C. Prabhakar, C.B.l. (P.W.29);
the investigation of Crime No. RC 2 (S) of
1993 was conducted by the Inspector Shri
Hoshiyar Singh and after that it appears
that investigation was entrusted to Shri R.S.
Prasad, D.S.P. and thereafter to Randhir
Singh Punia (P.W.63), D.S.P., C.B.l.; the
investigation of Crime No. RC 3 (S) of
1993 was conducted by Shri Harbhajan
Ram, D.S.P., C.B.l. PW.64-Diwan Singh
Dagar had conducted the investigation of
the aforesaid three cases as an Assistant
Investigating Officer.

(16) Thereafter, further investigation
of the aforesaid three cases was
entrusted/transferred to Shri R.S. Dhankar,
D.S.P., C.B.l., who, after due investigation,
prepared the common charge-sheet against
57 accused persons for the offences
punishable under Sections 120B read with
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Sections 302, 364, 365, 218 I.P.C. and
submitted it before the Court concerned on
09.06.1995.

(17) At this juncture, it would be apt
to mention that during the course of trial,
Shri R.S. Dhankar died, therefore, he was
not examined by the trial Court.

(18) After investigation, the case set
up by the CBI is that on 20.06.1991, a
passenger bus, bearing No. UP-26/0245, of
Shri Amit Kumar (P.W.5), was chartered by
Talwinder Singh (missing after the
incident) for Rs.30,000/- for a pilgrimage
trip to Patna Saheb and Hazoor Saheb from
29.06.1991 to 12.07.1991. In this regard, an
advance payment of Rs.500/- was made
vide receipt No. 720 on 20.06.1991 itself
and Talwinder Singh gave a list of
passengers in duplicate to the owner of the
aforesaid bus Shri Amit Kumar (P.W.5).

On 28.06.1991, Shri Amit Kumar
applied for issuance of a temporary permit
for the aforesaid bus in respect of a
pilgrimage trip to R.T.O., Bareilly by
enclosing the list of passengers in duplicate
and obtained temporary permit no. 872 for
the period 30.06.1991 to 13.07.1991 on the
date itself i.e. on 28.06.1991.

On 29.06.1991, Talwinder Singh
contacted the owner of the aforesaid bus
Shri Amit Kumar, upon which Shri Amit
Kumar gave temporary bus permit along
with the list of passengers to his driver
Mushraff Hussain and directed him to ply
the bus as chartered. Around 09:00-10:00
a.m., Driver Mushraff Hussain, helper
Pradeep Kumar alias Rashid along with
Talwinder Singh left Pilibhit for Sitarganj,
Nanak Matha and Amaria for collecting the
passengers.

After collecting 24 passengers
from the aforesaid places, the bus returned
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to Pilibhit in the late afternoon of
29.06.1991 itself. Thereafter, at Pilibhit,
Talwinder Singh made the balance payment
of Rs.29,500/- to Shri Amit Kumar and
thereafter the bus left for onward journey.
Having left Pilibhit, the aforesaid 24
passengers/pilgrimages along with
Talwinder went to Banaras, Patna Sahib,
Hazur Sahib and Nanded etc.

On 11.07.1991, after paying
darshan at Nanded, the
pilgrimages/passengers party left Nanded
and reached Gwalior. On 12.07.1991, after
paying obeisance at Gwalior Gurdwara, the
party left Gwalior and reached Kachla
Ghat, Police Station Kotwali Soron,
District Etah at about 10:00-11:00 am,
wherein armed police personnel of district
Pilibhit intercepted the aforesaid bus. After
that ten Sikh pilgrimages (deceased) as
well as Talwinder Singh (missing) were
deboarded from the bus and boarded in sky
blue colour mini-bus belonging to the
police. Thereafter, 8-10 armed police
personnel boarded in the passengers' bus
and kept roaming it here and there for
whole day. Thereafter, in late night of
12.07.1991, passenger's bus was brought to
a Gurdwara in Pilibhit and its occupants
were let off. In the meanwhile, ten Sikh
persons, who were deboarded from the
aforesaid pilgrimage bus, were divided into
three parts and in the intervening night of
12/13.7.1991, the police of district Pilibhit
killed them at three different places i.e.
Neuria, Bilsanda and Puranpur showing
them as Sikh terrorists in a fake encounter.

(19) The case was committed by the
Special Judicial Magistrate (C.B.l.),
Lucknow vide order dated 03.02.2001 to
the Court of Sessions, wherein 55 accused
persons out of 57 charge-sheeted accused
persons (two accused died) were charged
for the offence punishable under Section

120B read with Sections 302, 364, 365,
117, 218 1.P.C. and Section 302/34 1.P.C on
20.01.2003. They pleaded not guilty to the
charges and claimed to be tried. Their
defence was of denial.

(20) It is relevant to mention here that
out of 57 accused persons, ten accused
persons, namely, Munish Khan, Rajesh
Chandra Sharma, Madan Pal Singh, Kishan
Bahadur,  Surajpal, Ashok  Kumar,
Ramswaroop, Sukhpal Singh, Chandrapal
Singh and Brahmpal Singh, died, hence
their trial stood abated. After the death of
ten accused persons, trial of 47 accused
persons/ convicts/appellants, as stated
hereinabove, were commenced by the trial
Court.

(v) PROSECUTION WITNESSES

(21) During trial, the prosecution, in
order to prove its case, had produced 67
witnesses, out of which P.W.1-Brajesh
Singh, P.W.2-Ranveer Singh, PW.3-
Santosh Singh, P.W.4-Ajeet Singh, P.W.5-
Amit Kumar, PW.6-Ram Singh, P.W.7-
Jasbeer Singh, P.W.11-Swarn Kaur, P.W.13-
Balwinderjeet Kaur, PW.17, Kamaljit
Singh, PW.18-Gurmej Singh, P.W.19-
Bhagwat, P.W.21-Brijesh Kumar, P.W.24-
Avtar Singh, P.W.30-Ranjit Kaur, P.W.34-
Milkha Singh, P.W.35-Shyam Lal, P.W.36-
Darshan Singh, P.W.38-Mahendra Singh,
P.W.39-Rajjab, P.W.40-Major  Singh,
P.W.41-Subhash  Singh and P.W.52-
Balakram, were examined as witnesses of
facts, whereas P.W.1-Brajesh Singh, P.W.2-
Ranveer Singh, P.W.9-Ram Kumar, P.W.10-
Manohar, P.W.12-Ram Kumar, P.W.14-
Ishwar Chand, PW.15-Mewa Lal, P.W.16-
Om Prakash Yadav, P.W.22-Ravindra Singh
Yadav, P.W.23-Dr. G.G. Gopaldas, P.W.26-
Rampal Sharma, P.W.27-Anek Pal, P.W.28-
Ram Swaroop, P.W.32-Siyaram, P.W.33-
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Amal Sarkar, P.W.37-Surendra Kumar,
P.W.39--Rajjab, P.W.44-D.P.  Awasthi,
P.W.48-Narayan  Singh, P.W.50-Trilok

Singh, P.W.51-Mahendra Singh Chandel,
P.W.54-Constable Kunwar Singh, P.W.57-
Dayan Singh Lakshpal, P.W.58-Harkesh
Singh, P.W.61-Naresh Pal Singh, P.W.62-
Gopal Singh, were examined as witnesses
of manipulation of records; P.W.8-Avijit
Dey, PW.23-Dr. G.G. Gopal, P.W.25-
Sudesh Lal Makkhi, P.W.31-Dr. Vipul
Kumar, PW.49-Dr. P.K. Singh, P.K.60-Dr.
G.D. Gupta, P.W.65-Dr. S.K. Chaddha,
PW.66-Dr. S.C. Mittal and P.W.67-Dr.
Satyapal Khanna were examined as expert
witnesses; P.W.29-G.C. Prabhakar, P.W.63-
Randhir Singh Punia, P.W.64-Devan Singh
Dagar, were examined as witnesses of
investigation; and  P.W.19-Gurucharan
Singh, PW.42-Dhruv  Kumar  Singh,
P.W.45-Diwan Singh Rawal, P.W.43-
Jitendra Sonkar, P.W.46-Pratap Singh,
PW.47-Anil Kumar, P.W.53-Sohan Lal,
P.W.55-Netrapal  Singh, P.W.56-Naresh
Chandra and P.W.59-Hind Prabhat Singh,
were examined as miscellaneous witnesses.

(22) P.W.1-Brajesh Singh, who was
posted as A.R.T.O. in district Bareilly
between September, 1988- July, 1992, had
deposed while seeing Paper No. D-3 (i) that
Amit Kumar (P.W.5), son of Jagdish
Prasad, resident of Pilibhit, moved an
application for temporary permit (Ext. 1)
w.e.f. 30.06.1991 to 13.07.1991 for plying
his vehicle no. UP26/0245 empty from
Bareilly to Sitarganj and thereafter from
Sitarganj to Patna Saheb and Huzur Sahab
along with the list of passengers (Ext. 2).
On the basis of the aforesaid application,
temporary permit No. 872 was granted to
him on 28.06.1991. After some days from
the date of issuance of the aforesaid permit,
the then Superintendent of Police (Rural)
Dayanidhi Mishra came to his office and
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enquired about the aforesaid permit and the
bus. At that moment, ARTO and office
peon Rajan were also sitting there. After
that Dayanidhi Mishra requested to give
photocopy of the aforesaid permit, upon
which he and ARTO (Administration)
Pandey asked the concerned Clerk to
supply the photocopy of the aforesaid
permit to the Superintendent of Police
Dayanidhi Mishra. At that time, D.P. Yadav
was posted as R.T.O.

On the next day, concerned Clerk
Ranbir wrote an application to R.T.O.
informing him that in place of original list
of passengers, photocopy of the same was
annexed with the application. After that the
R.T.O. asked him (P.W.1) to give his report.
In pursuance thereof, he (P.W.1) submitted
his report, stating therein that on the
request of the Superintendent of Police
(Rural), Bareilly, photocopy of the carbon
copy of the list of passengers was made by
office peon Rajan on the direction of him
(P.W.1) and Pandey, however, on the next
date, he came to know that the original
carbon copy did not reach to the office and
as such, he immediately contacted the
Superintendent of Police (Rural), who
informed him that he had only photocopy
of the carbon copy of the list and not
original carbon copy.

P.W.1 had deposed that original
carbon copy of the list of passengers was
tagged with the file when Dayanidhi
Mishra was shown the file. He further
deposed that the purpose of the passenger
list is that when enforcement officer checks
the vehicle, then, it could ascertain whether
genuine passenger is travelling or not. He
also deposed that Police Officer could also
check the vehicle.

In cross-examination, P.W.1 had
stated that he had not handled paper no. D-
3 (1) nor he had issued any direction on it.
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He had no knowledge about the writing or
cutting of numbers in the corner of the
document nor he had any knowledge as to
who had cut after writing in between point
no. 6 to 8. He had no role officially in
issuance of the aforesaid permit but he
could also issue permit officially. He
further deposed that permit section was the
official custodian of the application.

PW.1 had also deposed that he
had not issued direction to Rajan to get the
photocopy of the document but it was
issued by ARTO (Administration). When
the Superintendent of Police (Rural) came,
he was sitting there. This fact was stated to
C.B.l. during investigation. He also
deposed that while giving official record to
Superintendent of Police (Rural), no
application was taken from him. When
photocopy was handed over to
Superintendent of Police, he was not
present and therefore, he could not say
whether receipt was taken from him while
supplying the photocopy of the document
or not.

PW.1 had further deposed that
passenger list was not easily legible,
however, it could be read. He denied the
suggestion that passenger list in the shape
of carbon copy was not annexed with the
application and photocopy of the passenger
list was only annexed, which has been
presently tagged.

(23) P.W.2-Ranvir Singh, who was
posted as Senior Clerk in RTO, Bareilly in
1984, deposed that he was assigned the
work to issue temporary permit of buses.
On 28.06.1991, the bus owner Amit Kumar
(P.W.5) had applied for temporary permit of
bus No. UP26/0245. He proved the
temporary permit issued by him w.e.f.
30.06.1991 to 13.07.1991 of the aforesaid
bus handed over to the owner of the bus. At
that time, Brajesh Singh was posted as

AR.T.O. Enforcement, Bareilly, who
sought information regarding the permit of
the aforesaid bus and also directed him to
bring the file. In pursuance thereof, he
brought the file. At that time, A.R.T.O.
(Administration) Pandey and R.T.O. D.P.
Yadav were present there. He handed over
the file to R.T.O. D.P. Yadav and went from
there. He deposed that after two hours,
when the file was returned to him, then, he
noticed that in place of original carbon
copy of passenger's list, photocopy of the
same was tagged in the file. In this regard,
a note (Ext. Ka. 5) was forwarded to
A.R.T.O. Brajesh Singh.

PW.2 had also stated that the
permit was sought from Bareilly to
Sitarganj (empty) and Sitarganj to Patna
Sahib-Huzur Sahib and back and it was
issued. The permit was prepared in one
copy and entry of the same was made in the
register and handed over to the owner the
vehicle.

On 04.06.2003, the cross-
examination of PW.2 was deferred on
account of the fact that the Hon'ble High
Court in Criminal Misc. Case No. 614 of
2003 directed not to compel the accused to
cross-examine the witness. After that
another opportunity was granted to the
accused to cross-examine PW.2 on
14.07.2003 but the learned Counsel for the
accused refuted to cross-examine P.W.2 on
account of non-supply of documents and
petition before the Hon'ble High Court.

However, on 28.01.2009, the
cross-examination of PW.2 was made,
wherein he had stated that in the passenger
list, name of passengers, their age and
number of passengers were mentioned. The
name of Sardar Amarpal Singh aged about
60 years was mentioned in the first number
of the list of passengers and in column of
his name, four passengers were endorsed.
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The second name of Dyan Singh aged
about 65 years was mentioned and the third
name of Amrik Singh aged about 62 years
was mentioned in the list of passengers.
The name of all the passengers mentioned
in the list of passengers was not readable.
The lowest age of passenger was written as
31 years in the list of passengers and no
passenger younger that 31 years was on
that list. According to the list, total number
of passengers traveling in the bus was
mentioned as 45. The permit Ext. K.6 was
valid w.e.f. 30.06.1991 to 13.07.1991. The
carbon copy of the list was taken away by
Superintendent of Police (Rural), Bareilly
and photocopy of the original carbon copy
of the list was with him. This list was
handed over in R.T.O. Office on
28.06.1991.

(24) P.W.3-Santosh Singh, who is the
father of deceased Mukhvinder Singh alias
Mukkha (encountered in Pattabojhi forest
falling in the jurisdiction of police station
Puranpur), had deposed in his examination-
in-chief that he is an agriculturist. He had
two sons, namely, Mukhvinder Singh alias
Mukkha (deceased) and Harjinder Singh. In
1991, Mukhvinder (deceased) was aged
about 23 years and he went from the house
for Huzur Sahib. At that time, Mukhvinder
(deceased) was doing the work of
Carpenter and he told that he would return
on 16-17 July, 1991. Mukhvinder
(deceased) had also informed him that he
would also visit Nanakmatta.

P.W.3-Santosh Singh had deposed
that when his son Mukhvinder (deceased)
did not return on 17.07.1991, then, he made
efforts to search him and he also went to
the police station, wherein the police had
informed that photo was published in the
newspaper and his son might have been
killed. Thereafter, he came to know from
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the newspaper that his son Mukhvinder,
who was shown as Vichitra Singh as well
as Kartar Singh and Jaswant Singh of his
village who also went to Huzur Sahib along
with his son from bus, were shown dead.
He further deposed that all three were not
terrorists. He identified two photos
(paper/photo no. D-174/1 and D-174/2) of
his son Mukhvinder Singh (deceased) as
well as paper/photo No. D-175/1 of
Randhir Singh (deceased), Jaswant Singh
P.W.3-Santosh Singh had further
deposed that one Inspector of Pilibhit came
to his village and showed him Photo D-
174/2, upon which he identified his son
(deceased Mukhvinder). He also identified
the photo No. 4 of Jaswant Singh (Ext.3).
He further deposed that earlier his son
Mukhvinder (deceased) was doing the work
of Carpenter in Jammu, however, later on
he was doing it in the village. He also
deposed that A.C.J.M. Pilibhit summoned
him in the Court, wherein his statement
was recorded and he also identified the
photo of all four persons. He further
deposed that no case has been registered
against his son in the police station. He
proved the signature of Kartar Singh
(deceased) on the register (paper No. D-6)
of Gurudwara Langar Sahib, Nanded. He
deposed that his son and his other three
friends were killed in a fake encounter.
P.W.3-Santosh  Singh, in his
cross-examination, had deposed that his
statement was recorded by the C.B.L
Officer but he did not state anything about
his son Harjinder to C.B.l. His son
Mukhvinder (deceased) was unmarried and
was doing the work of carpenter. He further
deposed that he is a heart patient; he is
illiterate and he could only write his name
in "gurumukhi'; he has cataracts; he could
not read "gurumukhi'; and he could also not
read "gurumukhi' prior to it. He further
deposed that he could not identify any
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photo because at that moment, he saw one
of three. First of all, the Inspector of
Pilibhit had shown photo and at that
moment, he identified the photo and after
that he identified the photo in Court. He
denied the suggestion that as there was
cross in the register and some of the photos
were not identifiable, therefore, he is not
telling the right reason by making a false
excuse of cataract.

(25) P.W.4-Ajit Singh, who is the
father of deceased Harmendra Singh alias
Minta (killed in encounter in Dhamalkuan
forest falling in the jurisdiction of police
station Neuria) and father-in-law of
Swarnkaur (P.W.11), had deposed in his
examination-in-chief that he had two sons,
namely, Harmendra alias Minta (deceased)
and Sukhvinder. His elder son Harmendra
alias Minta along with his wife Swarnkaur
(P.W.11) with whom he married just six
months' back, went as pilgrim to
Nanakmatta (U.P.) in the month of baisakh
from Delhi. From Nanakmatta, his elder
son wrote a letter to him that he is going to
Huzur Sahib from Nanakmatta and he
would return on 15-16. After that he came
to know that the pilgrims who had gone to
Huzur Sahib were Kkilled, then, he along
with his son went to the house of Yashpal
Singh, wherein newspaper was shown to
him, in which the photo of the persons
killed in encounter was there and he
identified the photo of his son. He
identified the photo (Paper No. 175/2) (Ext.
Ka. 8 & 9) of his son Harmendra Singh
(deceased) and his wife Swarnkaur
(P.W.11). He further deposed that against
him or his son, not a single F.I.R. was
lodged in the police station and the police
had shown fake encounter.

P.W.4-Ajit Singh had further
deposed that when he came to know about

the incident, he met with S.S.P., Gurdaspur
and C.O. Gurdaspur and also enquired from
them regarding pendency of any case
against him or his son. After that he went to
Pilibhit, wherein he met with Advocate
Bhagwant Singh. Thereafter, he went to the
Court of ACIM, wherein his statement was
recorded and he identified the photo of his
son. After that, the marriage of his
daughter-in-law Swarnkaur was solemnized
with his younger son Sukhvinder because
she had a small daughter. He also deposed
that he came to know about the killing of
other persons including his son for the first
time from newspaper and after that he came
to know about the whole incident when he
reached Pilibhit.

In cross-examination, P.W.4-Ajit
Singh had deposed before the trial Court
that he denied the suggestion that F.I.R. No.
70 of 1990, under Sections 452, 147, 148,
149, 302 I.P.C., Sections 25/54/59 of the
Arms Act and Section 3/4 of the TADA
Act; F.I.LR. No. 115 of 1990, under Sections
395, 396, 397, 148, 149 I.P.C., Sections
25/24/29 of the Arms Act and Section 3/4
of the TADA Act; and F.I.R. No. 152 of
1990, under Sections 147, 148, 149, 302
I.P.C., Sections 25/54/59 of the Arms Act
and Section 3/4 of the TADA Act, were
lodged against his son Harmendra alias
Minta at Police Station Dhariwal on
08.05.1990, 21.08.1990 and 26.11.1990,
respectively. He further deposed that except
his son, he did not know about other killed
terrorists nor he could make effort to know
about them. He also denied the suggestion
that his son Harmendra Singh alias Minta
was actively participating in terrorist
activities in the year 1990 within the
jurisdiction of police station Dhariwal,
District Gurdaspur. He also denied the
suggestion that his son came to Pilibhit
from Punjab on account of avoiding his
arrest by the police and involvement in
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terrorist activities. He also denied the
suggestion that Swarnkaur (P.W.11) was
also involved along with his son
Harmendra Singh (deceased) in terrorist
activities.

P.W.4-Ajit Singh had further
deposed that his son Harmendra Singh
alias Minta left home on 15th -16th of the
month of "Jyesth' for pilgrimage and this
was also stated by him to the Investigating
Officer but the same has not been written
by the Investigating Officer in his statement
under Section 161 Cr.P.C. He also stated
that his son went to Delhi for enquiry about
going to abroad as well as pilgrimage. He
further deposed that he gave Rs.10,000/- to
his son after selling the land, however, he
did not know how much amount out of
Rs.10,000/- he took out.

PW.4 had further deposed that
Huzur Sahib is nearer from Punjab but as
Harmendra (deceased) had some work in
Delhi, therefore, he went to Huzur Sahib
via Delhi. His son went to see Nanakmatta,
which was the part of his visit. He further
deposed that news was published that while
returning from Huzur Sahib, some people
including Harmendra were Killed. After 2-3
days of reading this news, he went along
with his daughter-in-law to Pilibhit. After
that he went to leave his daughter-in-law to
home. He had shown the photo (Ext. 8 (D-
145/2) to Shri Sodhi Advocate, who had
filed his case before the Apex Court,
however, he did not tell the Investigating
Officer of the same because it was not
asked from him by the Investigating
Officer.

(26) P.W.5-Amit Kumar, who is the
bus owner of the bus no. UP26/0245, had
deposed before the trial Court in his
examination-in-chief that his travel agency
New Hindustan Travels Company, is
situated in Chatri chauraha, district Pilibhit,
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which was looked after by him, his father
Jagdish Prasad and his brother Anil Kumar.
He could not ply the bus No. UP26/0245 on
any route but it was kept only for booking
of reserve party and marriage party. On
20.06.1991, Talwinder Singh came to the
office of his Company and asked him of a
bus for going to Huzur Sahib, Patna Sahib
and Nanded. He was also told by Talwinder
Singh that bus would go on 29.06.1991 and
would return on 12.07.1991. In this regard,
he informed Talwinder Singh about fare of
Rs.30,000/- of the bus. After that,
Talwinder Singh gave him Rs.500/- in
advance along with the list of passengers in
two sets. After that he went to R.T.O,,
Bareilly and applied for temporary permit
of bus no. 26/0245 from 30.06.1991 to
13.07.1991 (Ext. Ka. 6) by enclosing two
sets of the list of

P.W.5 had further deposed that on
29.06.1991, Talwinder Singh came and he
gave temporary permit to him and a copy
of temporary permit was also given to the
driver of the bus Mushraff. Thereafter, the
bus driver went to pick up the passengers
and Talwinder Singh, after returning, gave
Rs.29,500/-, of which he gave receipt
thereof. He deposed that the receipt was
prepared in three sets. The original receipt
was handed over to Talwinder Singh; the
carbon copy of the receipt was handed over
to his driver; and third copy of the receipt
was enclosed in his office record, which
was given to the C.B.l. He proves the
receipt (Ext.Ka.7), wherein signature of
him and Talwinder Singh were there.

PW.5 had further deposed that the
bus had left in the evening of 29.06.1991
and it was plied from Company office. The
list of passengers was necessary to be
attested from any M.L.A., M.P. or Block
Pramukh and record regarding the bus was
in the old R.T.O. Office. He deposited
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Rs.320/- for temporary permit. The driver
of the bus was Mushrraf, who was resident
of Moradabad. He also knew the two sadu
of Mushrraf, who were also driver. When
the driver came by picking up the
passengers from Sitarganj, then, 25-26
passengers were in the bus. He gave
documents and Rs.20,000/- to the driver of
the bus. After that the bus left with
passengers and Talwinder Singh. This bus
was to return either on 12.07.1991 or
13.07.1991.

PW.5 had further deposed that in
the morning about 8:00 or 08:30 a.m. of
13.07.1991, driver Mushrraf came and told
him that the bus was standing near the office.
The C.B.I. had enquired from him. Now, the
driver Mushrraf does not work in his
company.

The accused was provided
opportunity to cross-examine PW.5 but the
accused did not cross-examine P.W.5.

(27) P.W.6-Shri Ram Singh, who is the
Salesman of Bharat Service Centre situated in
Assam Road, Pilibhit, had deposed that on
29.06.1991, between 05:00-05:30 p.m., the
bus of Hindustan Travels came and after
taking diesel left from his Service Centre.
Some passengers were in the bus.

(28) P.W.7-Jasbir Singh, who is the
elder brother of Kuldeep Singh used to serve
in Huzur Sahib Gurudwara, Nanded, had
deposed in his examination-in-chief that he
has three brothers, out of which, he is eldest.
His younger ones are Kuldeep Singh and
Mahendra Singh. He and his brother Kuldeep
Singh have studied till 10th class and they
knew Punjabi and Hindi language and also
could write, read and speak Punjabi and
Hindi language.

P.W.7 had further deposed that
around 1990-91, his brother Kuldeep Singh

used to participate in service of Huzur
Sahib Gurudwara, Nanded. He knew the
handwriting of his brother Kuldeep very
well. After seeing page no.133 and
document no. 6 of the register of
Gurudwara Langar Sahib, Nanded, which
related to the arrival and departure of
pilgrims, booking rooms etc., he deposed
that it was his brother's handwriting, which
was marked in red circle (Ext. Ka.10) and
the same was booked in the name of Kartar
Singh.

In cross-examination, P.W.7 had
deposed that he has lived in Delhi since the
beginning and has studied in Delhi
Government Municipal Corporation
School, Delhi. His brother Kuldeep Singh
is still alive. At the moment, his brother
Kuldeep Singh is living with him. He
deposed that it is true to say that there is
some overwriting on Ext. Ka. 10 and some
cutting and also there is over writing on
Ext. Ka. 10 where vehicle number is
written. However, he could not say if
earlier it had other number and after that it
has been changed to another. This
handwriting did not occur in front of him
nor any entry of the register was made in
front of him neither could he even tell
when and where the register has been
written.

(29) The evidence of P.W.8-Abhijeet
shows that he was posted as Senior Science
Officer Grade-Il in the year 1993 and 1994
in Central Forensic Science Laboratory,
C.B.l., Lucknow. During this period, case
property of the instant case including
weapons and cartridges was sent to him in
ten parts for examination and he had

examined the same on 22.09.1993,
04.03.1994, 22.04.1994, 18.05.1994,
07.04.1994,  13.05.1994, 04.03.1994,
05.10.1993, 11.05.1994,  08.04.1994,

13.10.1993 and 29.03.1994. All the reports
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were typed on his direction and after
making corrections, he made signature
thereon.

P.W.8 had further deposed that
he, after legal examination (Scientific
Examination) of the photographs relating to
holes of the vehicle in question marked as
B-13, B-14, B-6, gave report that all these
holes have come due to the bullet. He also
deposed that he did not examine the case to
the effect that as to which of the weapons
sent for the test, holes in the bus in question
would have come from as the photographs
of three holes nature were taken from other
angles.

(30) The evidence of P.W.9-Ram
Kumar shows that around 15-16 years ago,
he was coming after planting paddy from
the field of Bangali (Haran) and in the
cross-road of Richaula Kothi, police called
him and boarded him in blue maruti car. On
enquiry, he was told by the police that a
thief has to be caught. After that he was
taken away to police station Neuria,
wherein he was told by the police that the
police has caught the thief and
subsequently, the police got the signature of
him on a plain paper. At that moment, a
boy, namely, Manohar Lal was also sitting
in police station and the police had also
affixed his thumb and got signature of him
on it. However, he did not know as to
whether police brought anyone to police
station or not because the matter is quite
old. After that on the same date, the
policemen after bringing him in the blue
car, dropped him on Kachahari crossroad.

(31) P.W.10-Manohar has stated that
after planting paddy in the field and taking
food, when he was sitting in his field, then,
the police came and brought him to police
station Neuria from a vehicle, where the
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police got his thumb impression on a plain
paper.

In cross-examination, P.W.10 had
stated that for the first time, he deposed the
fact that the police forcefully took his
signature on 2-3 papers, in the Court and
before that he had not told this fact to
anyone. He denied the suggestion that he
deposed falsely on account of pressure of
C.B.lL

(32) P.W.11-Swarnjeet Kaur, who is
the wife of Harmindra Singh Minta
(deceased), had deposed before the trial
Court in her examination-in-chief that she
went to pilgrimage at Nanakmatta, Patna
Sahib  (Bihar) and Huzur  Sahib
Maharasthra. She and her husband
Harmindra Singh alias Minta (deceased)
sat in the bus from Nanakmatta. She
deposed that about 25-26 persons were also
in the bus. After 12-13 days of the visit, the
bus came back.

P.W.11 had deposed that when the
bus was returning on 12.07.1991, then, the
policemen stopped her near the barrier of a
very big river Dbridge, wherein many
policemen climbed into her bus and
deboarded 10-11 young Sikhs from the bus
and 2-3 old people, children and women
were allowed to sit in the bus. Thereafter,
some policemen sat in her bus and some
policemen boarded the young Sikhs in their
bus. After that, the policemen were
roaming her bus here and there and did not
even allow stopping to use bathroom. Then,
in the evening, her bus was left to Pilibhit
Gurudwara and she did not know where
their fellow Sikhs have been taken away by
the policemen. In the night, she stayed in
Gurudwara and in the morning, she asked a
Sewadar to telegram her father-in-law in
Punjab. After receipt of telegram, her
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father-in-law came from Punjab and took
her to her house, where her father-in-law
told her that her hushand was killed.

When a photograph was shown to
P.W.11, then, objection was made by the
learned Counsel for the defense/convicts/
appellants to the effect that it is a secondary
evidence and is not admissible in Court nor
it was given to accused under Section 207
CrP.C. On this objection, trial Court
observed that this objection has to be
decided during the course of analysis of
evidence. Thereafter, P.W.11 was shown the
photographs of D175/1, D175/2, D175/5,
D175/6, D175/7 and D176/3, then, PW.11
had identified the photo of her husband
Harmender Singh Minta in D175/1; her
photo and her husband's photo in D175/2;
her photo in D175/5; her photo and her
husband's photo in D175/6; her photo in
D175/7; and her husband's photo in
D176/3. She further deposed that these
photos were taken during the course of
pilgrimage.

In cross-examination, PW.11 had
stated that as on date, she was not a widow as
now her husband is Sukhvinder Singh who is
the younger brother of her deceased husband.
After one year of her husband Harmindra
Singh's killing, her second marriage was
solemnized. The name of her father and her
father-in-law are Ajit Singh (PW.4). The
distance between her father's house and the
village of her father-in-law Satkoha is 15-20
Kms. Her marriage was solemnized with
Harmendra Singh (deceased) in the month of
February, 1991. She further deposed that her
husband Harmendra was studying in 11th
Class and was doing the work of agriculture.
After marriage, her husband wanted to go
abroad after getting a passport. The passport
of her husband was made and she showed her
husband's passport to the C.B.I.

P.W.11 had further deposed that
firstly she went to Amritsar and after that

she went from Amritsar to Delhi, however,
she did not know when she went from
Amritsar to Delhi as it was a matter of 14-
15 years ago. She further deposed that she
went to Delhi from Amritsar in the month
of June. She also deposed that she left from
Amritsar to Delhi via train without any
reservation in the evening and she reached
Delhi in the morning, wherein she stayed 2-
3 days and visited Seeshganj, Rakabganj
and Bangla Sahib and in all three days, she
stayed in Sheeshganj Gurdwara. She
further deposed that C.B.l. had recorded
her statement. She had stated to C.B.I. that
she came from Amritsar to Delhi for
darshan of Gurudawaras but she did not
know whether she told the C.B.I. that she
saw Gurudwaras, or not. She further
deposed that she did not know whether
Rakabganj Gurudwara is in New Delhi or
old Delhi because big incident happened
against her. She further deposed that she
did not know to whom Harmendra Singh
Minta went to meet in Delhi because she
stayed in Gurdawara. She also stated that
she went from Delhi to Nanakmatta
through rail without any reservation.

P.W.11 had further deposed that
the bus was big and in the bus, there was
25-26 passengers but she did not remember
whether the bus was full or not. She also
did not remember as to whether she stated
to C.B.I. that 25-26 passengers were in the
bus. She also did not remember that out of
25-26 passengers, how many men; how
many women; and how many children were
travelling in the bus. She had also stated
that after coming from Huzur Sahib, she
did not go to Nanakmatta but she went to
Pilibhit Gurudwara, wherein the policemen
had left her by bus. On the next morning,
she sent a telegram to her father-in-law
through sewadar. In the telegram, she had
written that her husband was caught by the
police and she was in the Gurudwara. She
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did not give any money to Sewadar for
telegram nor Sewadar had asked for it. She
was crying at that time. The Sewadar did
not give her the receipt of the telegram nor
she demanded it from him.

P.W.11 had also stated that in
these 2-3 days, thousands of persons visited
the Pilibhit Gurudwara but she did not hear
from them in these 2-3 days that 10-11
Sikhs were encountered by the police, may
be, because she was almost crying and was
already upset. She did not tell in these 2-3
days to any granthi or any Sardar that her
husband was caught by the police nor she
made request to any one to get her to higher
police officers because in the meantime,
other women kept on supporting and telling
her that the policemen first catch and
thereafter leave the person.

P.W.11 had further deposed that
she came to know about the Killing of
Harmindra Singh by the police when she
reached her home in Punjab with her
father-in-law. She stated that when her
father-in-law started crying after getting off
the ricksaw, then, she came to know her
husband had died. She further deposed that
she does not remember that whether she
gave statement to C.B.I. that the day when
the police had dropped her in Pilibhit
Gurudwara in the night, she thought that
the police would leave her husband too but
only a day after, it came to be known from
the newspaper that her husband and other
police personnel arrested many Sikhs and
encountered them. She also deposed that
the name of her husband Harmendra alias
Minta was neither entered in any police
station nor he had any criminal history nor
his name was in the list of declared terrorist
nor she was the member of any group of
terrorist.

(33) The evidence of PW.12-Ramkumar
shows that in the year 1993, he and his father
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were doing the work of planting rice in the farm
of Balkar Singh. During lunch hour when he
was having lunch, the police vehicle came and
brought him and his father to Neuria police
station, wherein the police took his signature.

In cross-examination, P.W.12-Ram
Kumar had deposed that he is an illiterate
person, therefore, he could not tell which year is
going on. He further stated that he told the
C.B.I. that he was not literate, however, he only
put signature.

(34) P.W.13-Balwinderjeet Kaur alias
Lado, who is the wife of deceased Baljeet
Singh alias Pappu, had deposed before the
trial Court that she along with her husband
Baljeet Singh alias Pappu, brother-in-law
Jaswantar Singh and mother-in-law Surjeet
Kaur went to pay darshan of Nanakmatta
(Nainital) on 29.06.1991 by bus. She
further deposed that in the bus, 25-26
passengers were traveling, out of which
there were 10-11 young Sikhs, 2-3 old
persons, 2-3 children and rest women. They
were travelling for about 12-13 days and in
these days, they visited Nanakmatta, Patna
Sahib, Huzur Sahib, Nanakjeera and other
Gurudwaras. When they were returning
from pilgrimage on 12.07.1991, then,
around 9-10 a.m., some policemen stopped
the bus on a bank of a river, wherein a big
bridge was lying. After that 8-10 policemen
got into her bus through both the doors of
the bus and took off 10-11 young Sikhs
including Baljeet Singh Pappu and her
brother-in-law Jawant Singh and boarded
them in the blue colour police bus. After
that the police sat on her bus and were
roaming the bus whole day here and there
and in the evening they were dropped in
Pilibhit Gurudwara. The policemen told
them that they were deboarding the Sikhs
terrorists from the bus, therefore, do not tell
anyone about it.
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P.W.13-Smt. Balwinderjeet Kaur
alias Lado had further deposed that when
the policemen deboarded the Sikhs, then, 2-
3 Sikhs ran after escaping from the police,
however, villagers caught them and handed
them over to the police. The policemen
abused and threatened her a lot and on
being asked, the policemen told her that
after investigation, they would leave her
husband. At that time, they had cameras but
the policemen snatched them. She
identified the photographs of his brother-in-
law Jaswant Singh Jassa (D-176/1) and
Bajeet Singh Pappu (D-176/2).

In  cross-examination, P.W.13-
Smt. Balwinderjeet Kaur alias Lado had
deposed that her marriage was solemnized
with Baljeet Singh (deceased) out of her
sweet-will on 12.12.1990. She admitted the
facts that in the month of September, 1990,
while sitting in her courtyard, she was
weaving chadar and all of her family
members had gone outside the house for
work and she was alone. On finding her
alone in the house, some unknown persons
came with Maruti Van and brought her to
unknown farm house, wherein Baljeet
Singh alias Pappu was present and Baljeet
Singh alias Pappu older than her told her
that he want to marry her. At that time, she
was not screaming while sitting in Maruti
Van. She deposed that her family members
did not want to marry her with Baljeet
Singh alias Pappu, therefore, she
solemnized marriage with Baljeet Singh
alias Pappu out of her sweet-will. She
stated that she did not solemnized the
marriage with Baljeet Singh alias Pappu
because she was forcibly taken by the men
of Baljeet Singh alias Pappu or because of
the pressure of Baljeet Singh alias Pappu
but she got marriage with Baljeet Singh
alias Pappu as her family members did not
want her to marry with Baljeet Singh alias
Pappu.

P.W.13 had further stated that she
was brought by the men of Baljeet Singh
alias Pappu before fifteen days of her
marriage. After bringing her, she was taken
away at Tataiya Khurd, Nawabaganj,
district Bareilly, where the sister of Baljeet
was living and they lived for some time
there, however, she could not tell how
many days she lived there. She further
stated that from the house of the sister of
Baljeet, she and Baljeet left for Nanakmatta
Gurudwara, Nainital, where they stayed for
some time with fake names Simarjeet and
Sukhdev. She further stated that their
marriage was solemnized in Nanakmatta
Gurudwara and the family members of
Baljeet were ready for their marriage they
and sister of Baljeet who lived in Tatatiya
Khurd, Bareilly were not coming at the
time of marriage. She stated that when she
and Baljeet reached the house of the sister
of Baljeet at Tatatiya Khurd, the sister of
Baljeet was not present as she went to
Punjab in relation to the marriage of her
son. She stated that because she and Baljeet
did love marriage, hence they wrote down
their fake name in Nanakmatta in order to
conceal their identity. She did not know
how many criminal cases were registered
before the marriage and after marriage
against Baljeet. She also did not know
whether case of murder, snatching, TADA
and dacoity was lodged before the marriage
upon Baljeet or not. She stated that at the
time when she was brought from her house,
terrorism  has spread a lot in
Punjab,Pilibhit, Nanital, Udham Singh
Nagar and tarai of Bareilly. She denied the
suggestion that Baljeet Singh was a named
terrorist in police station Dhariwal, district
Gurudaspur because of which he was not
living with his father at village Arjunpur
and was involved in terrorist activities in
tarai area of Bareilly. She also denied the
suggestion that she was the active member
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of the terrorist gang of Baljeet Singh and
was living with the active members of
Baljit Singh's gang in tarai area. She also
denied the suggestion that the Government
of Punjab gave a job because she was the
member of a group of terrorists and her
husband was a named terrorist and after the
murder of her husband, job was given to
her under the settlement scheme. She
further stated that the name of her brother-
in-law was Jaswant Singh alias Jassa alias
Bijli.

P.W.13 had further deposed that
they did not stay in Nanakmatta Gurudwara
but they came there only for darshan. They
came to know at Nanakmatta Gurudwara
that one bus for pilgrimage was to go on
29.06.1991. She further stated that on
29.06.1991, they came at Nanakmatta
Gurudwara and on that day, they went for
pilgrimage tour. She further stated that they
came from Punjab through rail without
reservation. After Nanakmatta Gurudwara,
they reached Pilibhit and on the date itself,
they went from Pilibhit to Banaras, where
they stayed for about one day but she could
be tell the timing of reaching Banaras.

P.W.13 had denied the suggestion
that her husband, brother-in-law and other
Sikhs were Killed in police encounter on
account of their involvement of terrorist
activities.

(35) P.W.14-Shri  Ishwarchand
Sharma, who conducted the
"panchayatnama’ of four unidentified dead-
bodies of Phagunaighat forest area, police
station Bilsanda, had deposed that in the
year 1991, he was posted as Sub-Divisional
Magistrate, Bhisalpur, district Pilibhit. On
13.07.1991, he received a message in the
wireless set installed in his jeep that
encounter of terrorists took place in the
area of Bilsanda, therefore, S.D.M. be sent
for "panchayatnama'. On receipt of the
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aforesaid message, he reached at the place
of the incident, wherein Anis Ahmad
(convict/appellant), Inspector of Kotwali
Bhisalpur, met and told him that he sent the
wireless message to him for
"panchayatnama’ but he stated to him that
no wireless message was received by him
till time, however, he came on listening the
message on the wireless set installed in his
jeep, therefore, if it is necessary, then,
panchayatnama would be conducted by
him. After that, Inspector told him that it is
necessary to conduct “panchayatnama’ by
him. Therefore, he saw the dead-bodies
lying on the spot and after seeing the dead-
bodies, he prepared the "panchayatnama'
of it with the help the police and put
signature thereon. He stated that deceased
were four in number and all the four were
Sikhs. The photograph of the dead-bodies
were not snapped in his presence. He sent

the letter for post-mortem in district
headquarter because the post-mortem
would be conducted in Pilibhit. No

permission was obtained from him
regarding the cremation of the dead-bodies
of the deceased. He proved the document
nos. D-60/3, D-60/4, D-60/6, D-60/11 and
D-61/3, D61/5, D61/10, D61/11 and D-
62/3, D62/4, D62/5, D62/10 and D63/3,
D63/4, D63/5 and D63/10.

In cross-examination, P.W.14 had
deposed that S.D.M. or Magistrate had only
concern to fill panchayatnama and had no
concern with the post-mortem or cremation
of the dead-bodies, hence no permission
was required to be taken in this regard. He
further stated that he took five panchas
from the gathering whose name were
reduced in the panachayatnama and their
statements were recorded. Out of five
panchas, the name of one "panch' was
Sardar Jaswinder Singh and another one
was Sabran Singh.
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(36) P.W.15-HCP Mewalal Yadav had
deposed before the trial Court in his cross-
examination that in July, 1991, camp of his
Company (15th Battalion PAC, Agra) was
on tehsil in front of police station Puranpur.
In the intervening night of 12/13.07.1991, a
Constable from the police station Puranpur
came to his camp and told to his Major that
encounter is going on, hence he would have
to go on duty. After that Major woke him
up and on the direction of C.C. Shri Badri
Prasad \Verma, he went to police station
Puranpur, wherein he told the Munshi to
endorse his "entry’, upon which the Munshi
told him that Inspector went towards
Bhagwantpur forest area, hence he should
go there. After that he asked him (Munshi)
to provide a guide but the same was not
provided to him and he was asked to go
there as Inspector would meet him there.
Thereafter, he along with 1% Section of the
armed police of the Company went towards
Bhagwantpur forest but after some distance
from the police station, the big bus of PAC
bogged down on the bridge, hence whole
section of the Company proceeded to go by
foot from there. However, they reached
there in the morning at about 5-5:30 a.m.

P.W.15, in cross-examination, had
deposed that entry and exit have been
recorded in the G.D. of the Company. He
stated that the days in which the incident
has taken place, terrorism was in full swing
in district Pilibhit and policemen wearing
police uniform were not moving alone. He
heard that terrorist looted a Bank before the
incident.

(37) P.W.16-Om Prakash Yadav, in his
examination-in-chief, had deposed before
the trial Court that on 16.04.1974, he was
appointed on the post of "Sipahi' in Central
Reserve Police Force. In July, 1991, his
Company 25th Vahini was posted in district

Pilibhit. The platoon was posted in police
station Madhotanda, wherein he was also
posted. At that time, he was Lans Nayak
and his Commander was H.C. Chajjuram.
On 13.07.1991, at 02:00 a.m. in the
morning, Constable Chajjuram told that
they have to go on special operation,
therefore, they should prepare for duty.
After that he along with Constable
Chajjuram, Lans Nayak Amal Kumar,
Constable Ashok Kumar, Constable Subodh
Nath, Constable Jasbir Rathi and also S.I.
M.P. Singh of police station Puranpur went
towards Puranpur. When they reached at
police station Puranpur, S.I. M.P. Singh left
the jeep outside the police station Puranpur
and went inside the police station Puranpur.
After some time, SI M.P. Singh and
Inspector Vijendra Singh came from police
station Puranpur and went towards
Pattabhojhi forest from the same Jeep.
Before one kilometre from the forest, Jeep
was stopped and all of them were going by
foot towards forest. After that SI M. P.
Singh had deployed him in left portion of
the forest before 30-40 yards before the
start of forest area and directed that if any
terrorist or suspicious men are seen coming
from the forest area, then any how they
should not be allowed to go outside and if
necessary, fire may also be opened. S.I.
M.P. Singh had also told him that around
400-500 yards ahead, Uttar Pradesh Police,
S.T.F, PA.C. had laid ambush. At that
time, it was around 03:15 a.m. Thereafter,
S.I. M.P. Singh and Vijendra Singh went
towards the forest on foot. After 15-20
minutes of their departure, sound of fire
was suddenly coming and it seemed as if
many weapons were being fired. After that,
few fires lasted till 05:30 p.m. After the fire
stopped, S.I. M.P. Singh came to their
Section and ordered the  Section
Commander Chajjuram to search the left
side of the forest. After ordering this much,
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S.I. M.P. Singh went back to the forest.
While searching, they reached near the raw
path of the forest, then, he saw from a
distance of 30-40 yards that two Sikh men
were lying dead. The distance between the
two would be 60-70 yards. At that time, S.1.
M. P. Singh ordered to close the section and
wait for them outside the forest. Some
policemen were also standing on rough
road. After that they came outside of the
forest and waited for the police. Thereafter,
at 10:00 a.m., a Protection Jeep and an
Ambassador Car were seen going towards
the forest. The Ambassador Car had a red
beacon and it was learnt that the
Superintendent of Police, Pilibhit had
come. After one hour, the vehicle came
outside the forest. Thereafter, he also came
through Jeep along with S.I. M.P. Singh to
police station Puranpur. After that S.I. M.P.
Singh brought them to their camp Madho
Tanda at 13 hours.

(38) P.W.17-Kamaljeet Singh had
deposed that on 12.07.1991, 05:00 p.m.,
when he was returning after taking
fertilizer from M/s Lalit Hari Sugar
Factory, Gajraula through tractor-trolley,
Railway Crossing situated in Mala Railway
Station was closed, therefore, he stopped
his tractor trolley and saw police vehicles
there. He stated that two Jeepsi, which was
opened from three sides, were standing
forefront, in which armed police personnel
were sitting and behind it, TATA-407 was
standing, in which some Sikh persons and
police personnel were sitting and behind it,
vehicle of PAC was standing, wherein also
his tractor trolley was standing. After 10
minutes, railway crossing was opened and
first of all, police wvehicles crossed the
railway crossing and after that he crossed
the railway crossing. On the next day, he
read in the newspaper that some terrorists
were killed by the police in encounter.
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(39) P.W.18-Gurmez Singh had
deposed on 17.10.2007 before the trial
Court that he was posted at Mala Range in
Forest Department between 1985-86 to
1997. On 12.07.1991, he was posted at
Richaula Gate in Forest Barrier. His duty
was between 04:00 p.m. to 12:00 p.m.
Around 05:00 p.m.-05:30 p.m., he saw 3-4
police vehicles coming, which were going
from railway crossing towards Madhotanda
via Richaula, out of which in one vehicle,
some policemen and some Sikhs were
there. Their face was covered and their hair
was open. They were Sardar and they had
beard. The policemen were armed with
firearm. One vehicle was in blue colour.

(40) P.W.19-Gurucharan Singh had
deposed before the trial Court on
07.11.2007 that he under the partnership of
his elder brother Kuldeep Singh was
running a Firm, namely, Punjab Gun House
situated in Station Road, Pilibhit, for
selling gun, cartridges etc. to the license
holder. On seeing the document No. D-1-
6/1, which is a cash memo No. 2005 dated
19.05.1978, he stated that 12 Bore of
S.B.B.L. Gun No. 57729 was sold out to
Sukhdev Singh through cash memo no.
2005 dated 19.05.1978.

In cross-examination, P.W.19 had
stated that he did not take photocopy of
license from Sukhdev Singh because at that
time, photocopy did not happen. He had not
kept copy of the license in his record. He
sold out new gun, which was purchased by
him from Punjab Gun House, Bareilly and
the record of the same was available in his
home but as the same was not asked to be
brought, hence he has not to bring it. The
license on which he sold the gun was of all
India, therefore, he sold the gun. The
license number was 128/SAD/78, which
was valid upon 31.12.1978, however, he
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had no knowledge when the license was
issued but it was issued from D.M., Tripura
(West). The address which was mentioned
in the license was 207, M.T.N. Regiment
C/O 99 A.P.O., P.S. Raidhara Village Sultan
Pahal Amritsar. He had not verified the
license before selling the gun. He did not
send any information of sale of the gun to
the D.M. Tripura (west) and D.M. Amritsar
on this license but he only sent information
regarding sale of this gun to S.P., Pilibhit
and except him, no one was informed by
him about sell of it. He proved Ka-22/3,
which was the Sales Certificate for selling
cartridges to Sukhdev Singh.

(41) P.W.20-Bhagwat had deposed
before the trial Court on 11.01.2008 that he
was posted in Mala Railway Gate, district
Pilibhit from 1987 to around 1994. On the
direction of Station Master, he closed the
railway gate on arrival of rail and opened
the gate on departure of rail. He proved the
facts that on 12.07.1991, for the first time,
he closed the railway gate around 04:40
p.m. and opened it around 04:55 p.m. and
after that he closed the railway gate at
05:40 p.m. and opened it at 06:00 p.m.

In cross-examination, P.W.20 had
deposed that he can neither speak English
nor write English. He never gave any
statement in Eenglish to anyone in his life.
The police had

(42)  P.W.21-Brajesh Kumar had
deposed before the trial Court on
01.08.2009 that in the year 1991-92, he was
posted as Head Wireless Operator in
district Pilibhit. At that time, Shri Joshi and
S.0. Shri B.D. Sanola were posted along
with him. His duty was only to the effect
that received wireless message was
required to be sent to the concerned officers
or persons. On seeing the document No. D-

88/2, he stated that this radiogram was the
photocopy of the essentiality certified in
which there was his signature and a copy of
this wireless was sent through S.P., Pilibhit
on 08:36 hour. This wireless was
transmitted by him to Zone Control, district
Bareilly and district Nainital at 09:40 a.m.
and 10:30 a.m., respectively. This wireless
was also transmitted to district Kheri by
P.D. Joshi. The radiogram was sent on
priority basis.

In cross-examination, P.W.21 had
deposed that he was posted in Pilibhit in
the year 1994. The whole record with
respect of receiving and passing wireless
message of a day between 12 O'clock to 12
O'clock were sent to R.S.0. Office and
after six months, all the records were
weeded out in the R.S.O. Office. He did not
bring the photocopy of the receiving or
passing of the wireless message. He further
stated that when any question was put to
him in English, he could not answer the
same in hindi without understanding the
whole thing. He further stated that he never
gave any statement to C.B.l. in English.
The C.B.l. interrogated him in Hindi,
however, he did not know that C.B.I. had
recorded his statement in Hindi or English
as his statement was not shown to him. His
statement recorded in English under
Section 161 Cr.P.C. was read out to him,
then, he stated that he did not give his
statement in English. He also stated that in
those days, terrorism of Sikh was prevalent
in district Pilibhit.

(43) P.W.22-Ravindra Singh Yadav
had deposed before the trial Court on
23.09.2009 that in the year 1984-2000, he
was posted as Block Pramukh in Faridpur,
district Bareilly. The related matter was of
district Pilibhit and he had no concern with
district Pilibhit. Paper No. D-3(ll) was
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shown to him and asked from him whether
his signature was in Q-1 and Q-2, then, he
stated that this photocopy was neither in his
handwriting nor his signature nor the seal
on it was of him. After that paper no. D-
109/1 to D109/3 was shown, then, he
admitted that it was in his handwriting and
signature. He also stated that he very well
knew Jagdish Prasad of Pilibhit, who is
doing the work of transport and his bus is
also running. Shri Jagdish Prasad had never
come to him at Pilibhit for attestation.

In cross-examination, PW.22 had
stated that he never gave his statement to
any officer of C.B.l. or Investigating
Officer in English. He did not know
whether C.B.l. recorded his statement in
English or in Hindi.

(44) PW.23-Dr. G.G. Gopal had
deposed before the trial Court on
25.09.2012 that in the year 1989-1994, he
was posted as EMO in District Hospital,
Pilibhit. In the night of 12.07.1991, he was
on Emergency duty and along with him,
Pharmacist Shri L.K. Jaiswal was also
posted. On seeing the Emergency
Admission Register, O.P.D. Register,
Medicine issue Register and Bed Head
Ticket of 12.07.1991, he stated that on
12.07.1991, at 11:15 p.m., Shri C.P. Singh,
the then Station Officer, district Neuria,
came to Pilibhit Hospital and complained
about abdomen pain, entry of which was
made in page no. 57 of the O.P.D. register,
which is D-81 (Ext. Ka. 75). On seeing
serial no. 6 of page no. 129 (D-79) dated
12.07.1991, he stated that the name of Shri
G.P. Singh, S.O., Neuria, Pilibhit and his
details were endorsed and it was written in
the handwriting of Pharmacist Shri N.K.
Jaiswal and there was his small signature.
On seeing paper no. D-80, he stated that the
complete details of patient were endorsed,
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which was in the handwriting of Shri N.K.
Jaiswal. On seeing the medicine issue
register, he stated that the bottle of
Injection Diazepam and Dextrose were
given from hospital. The name of Shri C.P.
Singh and medicine were endorsed on D-
82.

In cross-examination, P.W.23 had
deposed that as soon as patient arrives, his
entry would be made in O.P.D. register. In
the end of 10.07.1991 and above
11.07.1991, three lines were left, in which
number of patients of the previous date
have been mentioned. He had not prepared
O.P.D. register but it was written by
concerned Pharmacist. The entry of the
name of Shri C.P. Singh in O.P.D. register
was at last number 10 and after that no line
was left. Serial No. 11 was started from
date 13.07.1991, wherein after cutting the
time, 11:20 was written but there was no
signature of him on it. Above 14.07.1991,
five lines were left, in which some
calculations were written. He further stated
that during treatment, he could not
ascertain the reason for abdomen pain to
C.P. Singh. He also stated that in the bed
head ticket and O.P.D. register, the mark of
identification of Shri C.P. Singh was not
written nor his thumb impression or his
signature was on it. He stated that there was
no provision to write the mark of
identification of the patient in bed head
ticket and O.P.D. register nor signature on
it. The number of 1548 mentioned in Bed
Head Ticket was related to admission. He
further stated that as per admission register,
C.P. Singh was admitted last among the
admitted patients. He further stated that
discharge of patient was not written in
admission register, however, he put the date
of discharge on the bed head ticket but he
left to endorse the time on it. The medicine
mentioned in the bed head ticket was in his
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handwriting and the details of patient was
written by Pharmacist. He also stated that
in the medicine issue register, the name of
Shri C.P. Singh was written at serial no.1.

(45) P.W.24-Avtar Singh had deposed
before the trial Court on 01.04.2013 that he
was doing the work of farming and studied
upto High School. On seeing Pilgrimage
Register B-6 of Gurudwara Langer Sahib,
Nanded, he identified the signature of
Kartar Singh on page no. 72. In the army,
the name of Kartar Singh was Avtar Singh
son of Ajaib Singh. Kartar was his cousin.
He saw Kartar Singh while he was writing.
He identified the signature of Kartar Singh,
which was marked as Al to A8 on D198/1,
D198/2, D198/3 to D198/4, D199/1 and
D199/2, respectively.

In cross-examination, P.W.24 had
deposed that the name of the father of
Kartar Singh was Ajaib Singh. Kartar Singh
had served in the army and his name in
army was Avtar Singh, who used to serve in
army in his original name and the pension
was disbursed to him in the name of Avatar
Singh. He could not tell when Awvtar retired
from service. As in the Ration Card, Voter
List, his name was Kartar Singh, hence he
made the Passport in the name of Kartar
Singh. He further deposed that in the year
1981, Kartar was not in service and Kartar
died at the age of 50 years. In 1962, after
the war with China, Kartar was recruited
and was retired before completion of 35
years. Kartar was recruited at the age of 18-
19 years.

P.W.24 had further stated that he
could slightly speak English. C.B.I. asked
guestion on "Gurumukhi', then, he
answered in Gurumukhi. After that he put
his signature on his statement in
"Gurumukhi'. He did not give statement in
English and if his statement was recorded

in English, then, he could not tell the
reason thereof. He denied the suggestion
that Kartar Singh and Avtar Singh were two
different person. He also denied the
suggestion that Kartar Singh mentioned in
D-6 was the resident of Pilibhit (U.P.). He
stated that Kartar Singh was not a driver.
Ext. Ka. 8 is the form of Fauji Kartar
Singh, in which his job was mentioned as
Driver. He further stated that he could not
tell as to why Kartar Singh wrote his job as
Driver. He also denied the suggestion that
the aforesaid form was of another Kartar
Singh.

(46) P.W.25-Sudesh Lal Makhi had
deposed before the trial Court that he was
the expert of examining the disputed
documents. In this case, on 30.08.1994,
some document was sent by Shri S.K.
Bhatnagar, S.P., C.B.l., STC-II, New Delhi
to the Director, C.F.S.L., which was
scientifically examined by him. On
examining the document marked as "Q3',
he stated that some original writing in Q3
document (Ext. Ka.6) was obliterated. He
proved the Ext. Ka.30.

(47) P.W.26-Constable  Rampal
Sharma deposed before the trial Court on
17.12.2013 that on 11.07.1991, he was
posted as Constable in G.D. Office, Police
Line, Pilibhit. At that time, Head Constable
was Umesh Chandra Shukla and three
Constables were also posted there. On
seeing D-18, he stated that this one is of
G.D. of police line. Report No. 11 i.e.
departure of force was written by him,
which was shown to be departed to
unknown place. Two parties left, out of
which in one party, Additional S.P. Shri
Badri Prasad Singh and in another party
Shri Brijendra Sharma, Additional S.P.. On
seeing Report No. 54 (D-20 (ii), he stated
that endorsement on it was made by him,
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wherein Shri Additional S.P. Badri Prasad
Singh along with PAC armed personnel
were shown to have returned. Vide Report
No. 55 dated 12.07.1991 at 23:30 hour, on
the direction of S.S.P, PAC Force was
departed to police station Neuria and this
entry was made by him. On seeing GD
dated 12.07.1991 of Police Line Pilibhit
and Report No. 56, he stated that he made
entry of the same in the GD, wherein it was
shown that Constable Driver Hoop Singh
along with Additional S.P. returned from
operation, out of which, Incharge Inspector
Anis Ahmad was dropped in police station
Bisalpur and S.l.. Veerpal Singh was
dropped in police station Bisanda.

(48) P.W.27-S.1. Anek Pal Singh had
deposed before the trial Court that in the
year 1991, he was posted as Head Moharrir
in police station Puranpur. He proved the
report no.20 dated 11.07.1991 (Ext. Ka.33)
written by him.

(49) P.W.28-Constable 91 Civil Police
Ramswaroop had stated that he was posted as
Constable Clerk in police station Bilsanda
from 1988 to 1991. He was doing the office
work. He proved the report no. 27 (Ext. Ka.
38) written in his handwriting.

In cross-examination, P.W.28 had
stated before the trial Court that he could not
write English nor speak or read English. He
did not give statement to the Investigating
Officer in English but he gave statement in
Hindi. If the Investigating Officer wrote his
statement in English, then, he could not say
the reason for it.

(50) P.W.29-J.C. Prabhakar had stated
before the trial Court that the investigation of
Case Crime No. RC-1/S/93-SIU-5 was
entrusted to him on 01.01.1993 by the then
S.P. C.B.L/SIC-11/SIU-5 New Delhi. In the
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first F1L.R. (D-185) of the aforesaid case,
there was signature of S.I. Sharad Kumar,
which he identified. He also identified the
signature of S.I. Sharad Kumar on Crime
Case No. RC-II (S)/93-SIU-5 (D-186) and
RC3 (S)/93-SIU-V (D-187). He prepared the
site plan in Crime Case No. RC-1(S)/93-SIU-
VI/SIC-IIl CBI on the spot. During
investigation, he recorded the statement of
various witnesses and also collected the
concerned  documents as  well as
articles/materials. He proved the production
memo D-151, D-155, D-156, D-157, D-158,
D-81-82-83, D-160, D-161. On seeing D-
94/1 and 94/2 (Inspection Memo), he stated
that he inspected the Tempo Traveller (Mini
Bus), bearing No. UP-26/0634 in the
presence of witnesses, Shri S.K. Bhatnagar,
S.P. SIC-II, R.S. Dhankar Dy. S.P. (died), Shri
D.S. Dagar, Inspector SIC.

PW.29 had further deposed that
between 1984 to 1995, he was posted as
Inspector and Dy. S.P. in C.B.I. Branch
S.I.C.-ll, New Delhi and during that period,
he worked with Shri R.S. Dhankar, Dy S.P,
C.B.I. S.I.C.-ll, Delhi and he recognized the
handwriting and signature of Shri R.S.
Dhankar. However, Shri R.S.Dhankar died in
the year 2014. He further stated that after
completion of investigation in RC1/S/93-
SIU-V/SIC, New Delhi, RC-2/S/93-SIU-
V/SIC-11 New Delhi, RC-3/S/93-SIU-V/SIC-
Il New Delhi, one charge-sheet was filed by
Shri R.S. Dhankar, the then
D.S.P/C.B.I/SIC-II and reasons for filing
only one charge-sheet was described in the
charge-sheet. He identified the signature of
R.S. Dhankar on the charge-sheet. The
aforesaid charge-sheet was forwarded by Shri
Kanwar Balwant Singh, S.P. SIC-II. He also
identified the signature of Shri Kanwar
Balwant Singh on the charge-sheet.

In cross-examination, P.W.29 had
deposed before the trial Court that in page
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no.l of Ext. Ka. 39, the name of Shri
Chandra Pal Singh, S.O. P.S. Neuria district
Pilibhit was mentioned as complainant. In
Ext. Ka. 39, Sections 149, 148, 149, 307
IPC and 25 of the Arms Act was also
written and in the place of accused, six
unknown Sikh terrorists was written. In
similar terms, description was made in both
R.Cs, in which some of the offence was of
some different Act and the complainant was
also different and this description was of
police memos. On the basis of these police
memos, C.B.l. had prepared the F.I.R. of
R.C. He stated that he knew that R.S.Sodhi
had filed a petition before Hon'ble Supreme
Court but he could not know the averments
made thereon by him. F.ILR. was not
prepared on the basis of the petition.

P.W.29 had stated that he had not
investigated RC 2(S)93/SIU-V. In all three
F.I.Rs., the name of public witnesses was
not written. The timing of starting entry and
ending in the Case Diary was not
mentioned by him. He, first of all, recorded
the statement of Dr. P.N. Saxena on
18.05.1993, who conducted the post-
mortem. In the permit (Ext. Ka.6), it was
written as Bareilly to Sitarganj empty and
Sitarganj to Patna Sahib, Huzur Sahib. This
permit was valid from 30.06.1991 to
13.07.1991. He took the statement of
A.R.T.O., Bareilly through Shri Bijesh. He
further stated that Shri Brijesh, the then
A.R.T.O. told him that D-3 annexed with
Ext. Ka.6 was not the carbon copy of the
list of passengers, which was given to the
Additional S.P. Dayanidhi Mishra but in its
place, photocopy of the different list of
passenger was given to him. This was
written in the statement of Brijesh Kumar,
AR.T.O. On seeing the statement of
Brijesh Kumar, A.R.T.O., P.W.29 had stated
that in the statement of Brijesh Kumar, it
was not written anywhere that after making
forged photocopy of the carbon copy of the

passenger list, the same was given to Shri
Dayanidhi Mishra.

P.W.29 had stated that even after
knowing the fact during the investigation
that Dayanidhi Mishra had brought carbon
copy of the list of passengers from the
office of A.R.T.O., he had not recorded the
statement of Dayanidhi Mishra. He stated
that the police took the original copy of the
list of passengers from owner of the bus
and this was written in the statement of
owner of the bus. In the list D-3 (2), which
was exhibited in the Court, the name of the
terrorists who were eliminated in encounter
were not mentioned but the list was
changed. The list which was proved was
forged and copy of same was also given to
the accused. On seeing D-3 (I1), which was
the list of the passengers, P.W.29 had stated
that he could not tell whether name of
prosecution witnesses Smt. Swarnjeet Kaur
and Smt. Balwinderjeet Kaur alias Lado
were in the list of passengers or not
because the list of passengers was misprint
and could not be read. However, he had
tried to get the original list of passengers,
which the police got earlier. He had not
recorded the statement of Santosh and
Ajeet Singh. He had recorded the statement
of Smt. Balwinderjeet Kaur alias Lado. He
knew about witness Smt. Balwinderjeet
Kaur alias Lado from reliable sources. He
took the statement of Balwinderjeet Kaur
alias Lado while going to Punjab. He
further stated that in the whole statement of
Balwinderjeet Kaur alias Lado recorded
under Section 161 Cr.P.C., the name of the
accused, who was challaned, were
mentioned because the police personnel
had deboarded her husband and other
persons but the names of the police
personnel were not known. He further
stated that during the entire investigation of
RC 1(S), identification of the accused from
the prosecution witnesses was not made.
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He had not recorded the statement of
P.W.15-Shri Mewa Lal, H.C.P. as his
statement was recorded by D.S. Dagar. He
also did not record the statement of P.W.16-
Shri Om Prakash Yadav, who was the
Constable of C.R.P.F. He recorded the
statement of P.W.17-Kamaljeet Singh, who
did not tell about the number of TATA 407
but he told him about TATA 407. PW.29
had further stated that he could not make
sure from the police line and S.P. Pilibhit
that how many TATA 407 vehicles were
with the police and what were the numbers,
however, other Investigating Officer may
have found out.

P.W.29 had further deposed that
he recorded the statement of P.W.18-
Gurmej Singh after getting information
about him from reliable sources. He
could not tell at this moment whether
P.W.17-Shri Kamaljeet Singh and P.W.18-
Gurmej Singh were the Sikhs or not.

P.W.29 denied the suggestion
that he made the Sikhs witnesses during
investigation with a dishonest intention.
He also denied the suggestion that he has
not taken any paper from the shop of Shri
Gurcharan Singh, Punjab Gun House and
false testimony has been deposed before
the Court.

P.W.29 had further stated that
the whole document of the investigation
of the F.I.R., which he was conducting,
was handed over to Shri R.S. Dinkar, Dy.
S.P., who, thereafter, filed charge-sheet.
In all three cases, Shri R.S. Dinkar was
the supervisor.

P.W.29 had further stated that
P.W.19-Gurcharan Singh sold his gun to
Sukhdev Singh but he could not
remember whether he recorded the
statement of Gurcharan Singh or not. He
also did not record the statement of D.M.,
Pilibhit in connection with the sale of the
said gun.
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P.W.29 had further stated that
during investigation, he recorded the
statement of Constable Kulvinder Singh of
Police Station Dhariwal, District
Gurdaspur, who informed him about the
criminal history of the Sikhs who were
eliminated in encounter, namely, Balwinder
Singh son of Ajit Singh, Baljeet Singh son
of Basant Singh, Jaswant Singh son of
Basant Singh and Surjan Singh son of
Karnel Singh. He further stated that during
investigation, Head Constable Kulwinder
Singh told him that F.I.R. No. 75 of 1986,
under Sections 302, 307/34 1.P.C. and
Section 25/54/59 of the Arms Act was
lodged at police station Dhariwal on 22.
04.1986 against Baljeet Singh alias Pappu
and three other accused and in addition, on
12.05.1986, F.I.R. No. 85 of 1986, under
Sections 302/34 1.P.C. and Sections
25/27/54/59 of the Arms Act was registered
against Baljeet Singh alias Pappu in police
station Dhariwal; on 04.09.1986, FIR No.
141 of 1986, under Sections 302/34 I.P.C.
and Section 25/54/59 of the Arms Act was
registered against Baljeet Singh and three
others; on 08.05.1990, F.I.R. No. 70 of
1990 under Sections 302, 452, 148, 149
I.P.C. and Sections 25/27/54/59 of the Arms
Act was registered at Police Station
Dhariwal against Baljeet Singh alias
Pappu, Harmendra Singh alias Minta and
six others; on 21.08.1990, F.I.R. No. 115 of
1990, under Sections 395, 396, 397, 148,
149 I.P.C. and Section 25/54/59 of the
Arms Act was registered against Baljeet
Singh alias Pappu, Jaswant Singh alias
Bijli, Harmendra Singh alias Minta and
sixteen others; on 10.10.1990, F.I.R. No.
130 of 1990, under Sections 307, 148, 149,
427 1.P.C. and Section 4/5 of the Explosive
Act and Section 3/4 of the TADA Act was
registered against Baljeet Singh alias
Pappu, Jaswant Singh and three others; on
01.11.1990, F.I.LR. No. 135 of 1990, under
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Sections 302, 148, 149 was lodged against
Baljeet Singh alias Pappu and six others;
on 12.11.1990, F.I.R. No. 147 of 1990,
under Sections 302, 452, 148, 149 IPC,
25/54/59 of the Arms Act and 3/4 of the
TADA Act was lodged against Baljeet
Singh alias Pappu, Jaswant Singh alias
Bijli, Surjan Singh alias Bittu and four
others; on 21.11.1990, F.I.R. No. 149 of
1990, under Sections 302, 364, 307 I.P.C.
and Section 25/54/59 of the Arms Act and
Section 3/4 of the TADA Act was registered
against Baljeet Singh alias Pappu,
Harmendra Singh alias Minta, Surjan
Singh alias Bittu and three others; on
26.11.1990, FIR No. 152 of 1990, under
Sections 302, 148, 149 IPC and Sections
25/54/59 of the Arms Act and Section % of
the TADA Act was registered against
Baljeet Singh alias Pappu, Harmendra
Singh alias Minta, Surjan Singh alias Bittu
and three others; on 11.12.1990, FIR No.
155 of 1990, under Sections 302/34 1.P.C.
and 25/54/59 of the Arms Act and Section
% of the TADA ACt against Baljeet Singh
alias Jaswant Singh alias Jassa and two
others was registered at police station
Dhariwal.

P.W.29 had further stated that he
sought a report from police station Gurdaspur
about four deceased persons Harmendra
Singh son of Ajeet Singh, Baljeet Singh son
of Basant Singh, Jaswant Singh son of Basant
Singh and Surjan Singh son of Karnail Singh,
upon which Kulwinder Singh told him that
the name of Baljeet Singh alias Pappu was
mentioned in serial no.5 of the hardcore
extremists; the name of Jaswant Singh alias
Bijli was mentioned in serial no.1; the name
of Baljeet Singh was also in the list of
history-sheet. In addition to this, four cases
were registered against them.

(51) P.W.30-Ranjeet Kaur had stated
before the trial Court that her husband

Kartar Singh was in the army and also got
pension later on. Her husband Kartar Singh
was also called Avtar Singh. She had four
children; one boy and three daughters. She
knew that her husband Kartar Singh and
her brother-in-law Jaswant Singh were
killed by the police in Pilibhit on
13.07.1991. The officer of C.B.l. came to
her residence and she handed over some
document of Kartar Singh in which there
was signature of Kartar Singh, to the C.B.1.
She identified the photograph of her
husband Kartar singh.

In  cross-examination, P.W.30
deposed that the name of her husband was
Kartar Singh, who was in Army. She was
paid the pension of Rs.8000/-. She did not
know whether F.I.R. No. 367 of 1990,
under Sections 307/302 I.P.C. and ¥ of the
Dowry Prohibition Act was lodged at
Police Station Kotwali, District Pilibhit
against her husband. However, the
Government had lodged false F.I.R. No. 67
of 1984, under Sections 148, 307/147 1.P.C.
against her husband. She got information
about the murder of her husband on
14.07.1991 and this was told by her to the
Inspector of C.B.I.

(52) PW.31-Dr. Bipul Kumar had
deposed before the trial Court that he was
posted as E.N.T. Surgeon in District
Hospital, Pilibhit between 1990 to June,
2000. He stated that on 13.07.1991, he
conducted the post-mortem of two dead-
bodies at 10:00 p.m., which were brought
by Constable C.P. No. 551 Collector Singh
and CP540 Sugandh Chandra along with
requisite documents. After conducting the
post-mortem of two dead-bodies, he
prepared the post-mortem report (Ext. Ka.
24/2). He further stated that in respect of
injury no.1, he could not tell about the
direction of the deceased and fire arm,
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however, injury no.1 could be attributable
in front and injuries no. 3 and 4 could be
attributable upon upper direction. The
deceased died due to shock and
haemorrhage as a result of ante-mortem
injuries.

(53) P.W.32-Constable No. 271 Shri
Siyaram had deposed before the trial Court
that on 13.07.1991, he was posted as
Constable in Police Station Gajraula,
District Pilibhit. He proved the GD entry
dated 13.07.1991 of police station Gajraula,
district Pilibhit made in his handwriting. He
stated that according to entry no.5 at 00:20
O'clock made in G.D. dated 13.07.1991,
Consable Narayan Das with Rifle No.
9664, Constable Krishnaveer Singh with
Rifle No. 2745, Constable Ram Swaroop
with Rifle No. 8350, Constable Gyan Giri
with Rifle No. 9427 went along with fifty
cartridges each for duty on the direction of
officers. As per G.D. entry No.7, at 04:20
a.m., information was received from the
police station Neuria that in Muhuk forest
near Dhamalkuan, encounter was going on,
therefore, force be immediately sent. On
this information, S.l. Shri Rajesh Bharti,
Constable Yashvir Singh along with M.L.R.
and 36 catridge magzine, Constable
Pomendra Kumar with rifle and 50
cartridges, Constable Rajendra Singh and
Constable Mahipal Singh were sent.

(54) PW.33-Amar Sarkar had stated
before the trial Court that in the year 1991,
his father was admitted in Government
Hospital, Pilibhit. In the night, he was stayed
in the hospital, however, in the morning when
he was returning from the hospital through
bicycle and reached Rasaula, then, police
came and forcefully took away him to police
station Neuria, wherein at about 04:00 p.m.,
the police got his signature on some papers,
wherein something was written and some
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papers were blank. After that the police
dropped him to Pilibhit, whereupon he went
to his father and narrated whole story to his
father, upon which his father became
unconscious. He further stated that when the
police took his signature on papers, then at
that moment, no dead body was lying there,
however, the police took signature from some
labourers working behind the field of police
station. He did not listen the sound of any
fire. He further stated that on account of fear
from police, he wrote his name as Amal
Sarkar instead of Amar Sarkar.

(55) P.W.34 had deposed before the trial
Court that 23-24 years ago, at about 3-4 P.M.,
when he was returning from his field to the
Farm House, then, he saw that two police
vehicles were standing before half kilometers
of his house, in which 15-16 police personnel
armed with weapons and two Sikhs in each
vehicle whose hair were open, were sitting.
When he looked the police vehicles carefully,
then, the police used abusive languages
against him and then, he came to his house.
Later on, he saw that two vehicles of the
police along with Sikhs went towards Mala
Railway Crossing. After two days, Shyam
Lal of his village met him and told him that
the police brought his tractor-trolley for
bringing four dead-bodies from the forest.

In cross-examination, P.W.34 had
deposed before the trial Court that he is
uneducated. He did not give any statement
to C.B.l. In Pilibhit, fifteen thousands
farms of Sikhs were situated. In the course
of commission of offence in district, the
people of all communities including Sikhs
who committed offence were caught by the
police.

(56) P.W.35-Shyam Lal had stated
before the trial Court that 23 years ago, the
police came in the morning at about 07:00
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a.m. and told that his tractor was required,
upon which he brought his tractor-trolley to
police station Gajraula, district Pilibhit,
where S.I. Shri Bharti told him that they
had to go in the forest. After that three
Chaukidar, 2-3 Constables and Inspector
Bharti sat on his tractor and reached
Dhamalkuan, wherein he saw four dead-
bodies were lying. At that moment, there
was large number of police personnel. The
S.H.O. of police station Neuria, Pilibhit and
S.H.O. Haripal Singh of police station
Gajraula, Pilibhit were also present there.
After sealing all four dead-bodies, the
police kept it on tractor-trolley and he
brought these dead-bodies to Postmortem
House, Police Line. At that time, police and
Chokidar were also along with the dead-
bodies. After conducting the post-mortem,
he brought ten dead-bodies to cremation
ground along with Chowkidar and police
officials, where all ten dead-bodies were
cremated by the police. He reached the
police line at about 12:00 O'clock in the
night and he stayed there in the night and
on the next day, in the morning, he came to
his house.

(57) P.W.36-Darshan Singh was
declared hostile.

(58) P.W.37-Surendra Kumar had
deposed before the trial Court that from
1991 to 1992, he was posted as Constable
at police station Amariya, district Pilibhit.
He proved the G.D. entry dated 12.07.1991
made by him.

(59) P.W.38-Mahendra Singh had
deposed before the trial Court that on
13.07.1991, he was in his house situated in
village Richaula, Police Station Gajraula,
Disrict Pilibhit and at about 02:00 p.m.,
two Constables came to his house for
drinking water, upon which he provided

them lemon water. In the meanwhile, S.O.
Harpal Singh of police station Gajraula
with 6-7 police personnel came to his house
along with blue colour Tata mini bus of
police station Gajraula and told that he was
tired because he was busy in encounter
whole night and he killed four persons.
Meanwhile, a Constable, who came along
with S.O. Harpal Singh, informed S.O.
Harpal Singh that he got information from
wireless that police of police station
Bichinda encountered Gurnam Singh Fauiji
and Jaswant Singh Fauji who was the Lt.
General of the terrorist group, upon which
S.0. Harpal Singh instructed that this was
not to be leaked as all were kept
confidential. He further stated that S.O.
Harpal Singh also told him that they killed
Baljeet Singh alias Pappu and his
companions.

In cross-examination, P.W.38 had
deposed that he knew S.O. Harpal Singh
when he was posted at police station
Gajraula. He is a Sikh by birth. The persons
who were killed were also Sikh and not the
terrorists but they were pilgrimage. He
denied the suggestion that terrorism of Sikh
was spread for making seven districts of
tarai as Khalistan between 1989 to 1992.

(60) P.W.39-Rajab had stated before
the trial Court that he was doing the work
of labour in Neuria area of district Pilibhit.
When he was planting paddy in the field,
the police personnel took him to the
Inspector by saying that Inspector had
called him. He went with him to police
station, Neuria, where the Inspector took
some signatures and also put thumb print
on the papers, out of which, some of them
were plain and some were written. He was
uneducated, therefore, he did not know
what was written in it. He did not go to
Dhamelakuan even on the day the Inspector
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got his signature and thumb impression. No
tuss or box were made in front of him, he
did not see the cartridge weapon there and
nothing was shown to him by the police.
He had also not seen any corpse etc.
wrapped in cloth. He further stated that
nothing was sealed in front of him; no
panchayatnama was filed in front of him
nor did he knew of any encounter. While
seeing D-53/3, he stated that in D-53/3
(Ext.Ka.126), his name has been written as
Rajab with thumb impression on it. He also
proved his thumb impression on D-54/4
(Ext. Ka.127); D-55/3 (Ext. Ka. 128); and
D-56/3 (Ext. Ka. 129).

In cross-examination, P.W.39 had
stated that the police took him at about
03:00 O'clock. He denied the suggestion
that he is not Rajab and by becoming a liar,
he had come to give statement in Court.

(61) P.W.40-Major Singh had stated
before the trial Court that on 12.07.1991,
around 04:00-04:30 p.m., he was coming to
his house by tractor and behind his tractor,
a wooden Suhaga was tied. At that time,
one police vehicle belonging to police
station Gajraula, which was driven by
Harpal Singh's driver and Station Officer of
Police Station Gajraula Harpal Singh was
sitting nearby him, was coming from
behind his tractor. He stated that wooden
suhaga laid behind his tractor was moving,
on account of which it collided with the
police Jeep, upon which Inspector Harpal
Singh hit upon his shoulder and also abused
him. He further stated that behind the
police Jeep, the Gipsy of Superintendent of
Police was also coming, in which three
Sikhs whose heads were cleaned; hands
were tied behind; and their heads were in
lowered position, were also sitting on floor
of it. Apart from these police vehicles, there
was also a mini police bus, in which police
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personnel armed with firearms were also
sitting. He further stated that on
13.07.1991, from the newspaper, he knew
that Sikhs, who were Kkilled in fake
encounter, were not the terrorists but they
were pilgrims.

In cross-examination, P.W.40 had
stated before the trial Court that he did not
know who was the S.O. in the year 1991.
He never heard about the terrorists in
Pilibhit. He read newspapers and in the
newspaper, he never saw that Station
Officer and Inspector were killed. He did
not remember the facts that from 1989 to
1992, there was extreme terrorism in
Pilibhit and no policeman travelled in train
and bus by wearing the uniform. He also
did not know the name of Gipsy of the
Superintendent of Police. He also did not
know the name of Superintendent of Police
of Pilibhit. He could not tell how many
police stations were there in Pilibhit in the
year 1991. He further stated that he did not
known when SI Harpal Singh was posted as
Station Officer of Police Station Gajraula
but at the time of the incident, he was
posted in police station Gajraula. He did
not go to police station Gajraula in the year
1991. He gave statement to C.B.l. before
his statement in the Court, wherein he had
stated to C.B.l. about the bus and truck but
he did not state to C.B.l. about mini bus.
He did not know that on 22.03.1992,
Inspector of Puranpur was killed by the
terrorists or not.

(62) P.W.41-Subhash Singh had stated
before the trial Court that he was working
in daily newspaper from 1990 to 1991. On
10.07.1991, he came to know from reliable
sources that a bus from Pilibhit had gone
for pilgrimage in which terrorists were also
travelling; the said bus was to go for visit
of Nanded Sahib and Patna Sahib and
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would return on 12.07.1991; Men and
Women were travelling in the bus as
pilgrims; and Baljeet Singh alias Pappu
along with youth were also travelling. On
the basis of the aforesaid information, he

published a satirical article in daily
newspaper on 11.07.1991 under the
heading "sau sau chuhe khakar

billi............ ". He proved the D-203, which
was the newspaper, in which the aforesaid
article was published by him.

In cross-examination, P.W.41 had
denied to give status of reliable sources. He
denied the suggestion that there was no
press report nor there was any article and
he falsely deposed before the Court in the
pressure of C.B.I.

(63) P.W.42-Dhruv Kumar Singh had
stated before the trial Court that in the year
1988, he was posted as a Sub-Inspector in
the D-1lI Section of the Intelligence Head
Quarter. On seeing the letters D-1 and D-2
dated 06.06.1991, he stated that both these
letters were signed by Shri Ramesh
Chandra, the then Deputy Inspector
General of Police, Special Cell., Uttar
Pradesh, Lucknow. He further stated that as
he was working with Shri Ramesh
Chandra, therefore, he was acquainted with
his handwriting and signature. He further
stated that D-2 section was established in
connection with  Sikh terrorists and
Kashmiri terrorists; the letter D-1 (Ext. Ka.
130) was related to the information of
terrorist Jaswant Singh Fauji and his 6-7
accomplices being active in Pilibhit area;
D-2 (Ext. Ka.131) letter was in relation to
the activity in Nainital and Pilibhit area and
recovery of money along with 6-7
companions of Baljit Singh Pappu alias
Chanchal Singh. He further stated that both
the aforesaid letters (D-1 and D-2) were
sent to the concerned offices including

Superintendent of Police, Pilibhit and
Senior Superintendent of Police, Nainital.
The letter D-2 was based on the report of
S.1.B.

In cross-examination, P.W.42 had
stated before the trial Court that in the D-1
letter, the facts were mentioned on the basis
of information that terrorist Jaswant Singh
Fauji along with his other associate
terrorists would blast police vehicles by
laying a mini tunnel. It was also mentioned
in this letter (D-1) that Balvinder Singh
alias Binda terrorist has set a target to sent
his own party leaders to Punjab after
recovering one crore rupees from the area,
out of which he had stated to have collected
sixty lakh rupees. He further stated that the
second letter D-2 was also related to the
activities of terrorists, in which Baljit Singh
alias Pappu alias Chanchal Singh, resident
of Arjun Pura Police Station Dhariwal
District Gurdaspur, was active in Nainital,
Pilibhit etc. since the last four years.

(64) PW.43-Jitendra Sonkar had
stated before the trial Court that he was
posted as Additional Superintendent of
Police in district Pilibhit from March, 1993
to August, 1993. During this period, on
11.06.1993, he gave Production Memo No.
139 of 1994 to Dy. Superintendent of
Police Shri R.S. Prasad under his signature
and he proved the same. On seeing seizure
memo D-168 (Ext. Ka. 64), he stated that
on 04.08.1993, he gave the case diary
(serial no. 1 to 11, in total serial no. 1 to
146) of police encounter and final report in
connection with Case Crime No. 136 of
1991 to 140 of 1991 of police station
Bilsanda as well as special report file of
Case Crime No. 136 of 1991 to 140 of
1991 of police station Bilsanda to Shri R.S.
Dhankar, Dy. Superintendent of Police,
C.B.l.
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(65) P.W.44-D.P. Awasthi had deposed
before the trial Court that on 28.05.1994,
he was posted as Pharmacist in District
Hospital, Pilibhit. On seeing production
memo D-158 (Ext. Ka. 47), he stated
before the trial Court that OPD register,
Duty Register of Doctor, Emergency Ward
Daily Medicine, Issue Register mentioned
in the production memo were given by him
to the Investigating Officer of C.B.l. After
that on seeing D-81, D-82 and D-83, he
stated that OPD register, Emergency Ward
Daily Issue Medicine Register and Duty
Register was given by him to the
Investigating Officer of C.B.I.

(66) P.W.45-Diwan Singh Rawal had
deposed before the trial Court that in the
year 1992, he was posted as Station Officer
in police station Bilsanda. The investigation
of Case Crime Nos. 136 of 1991 to 140 of
1991 was entrusted to him. Thereafter, he
recorded the statements of witnesses; took
the photo of the persons killed in the
encounter; and went to Punjab, where he
got them identified after showing the photo.
In this regard, he recorded the statements of
Village Sarpanch and the family members
of the deceased and also took written report
from them. The criminal history of the
persons killed in encounter from the
respective police stations who were
punished by the Court were also compiled
by him and included in the case diary. After
completing the investigation and on the
basis of the available evidence, he prepared
the final report and forwarded the same on
30.03.1992.

In cross-examination, P.W.45 had
stated before the trial Court that the
terrorists, who were Killed in encounter,
were identified when he went to Punjab
during investigation. He further stated that
he investigated the Case Crime No. 136 of
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1991 to 140 of 1991 in relation to the
killing of four terrorists.  During
investigation, he knew the name of the
terrorists, their father's name, village and
district which they belonged. Out of four
terrorists, the name of one terrorist was
Lakhwinder Singh alias Lakha, however,
he did not remember the name of rest of the
terrorists. The cases of terrorism were
registered against them in Punjab. He was
shown the photo of all four terrorists by the
Investigating Officer of C.B.l. and he
identified them.

(67) P.W.46-Pratap Singh Pangti had
deposed before the trial Court that on
22.04.1994, he was posted in R.S.1. Police
Line, Pilibhit. On seeing D-160 (Ext.
Ka.48), he stated that he gave weapons etc.
mentioned in the production memo to the
Dy. S.P. of C.B.I. under his signature, out
of which 303 bore of rifle no.1 mark-3 with
magzine was given to him. On seeing
production memo D-172 (Ext. Ka. 133), he
stated that he gave weapons etc. by means
of this production memo to the Inspector of
C.B.1. under his signature. He proved the
paper no. D-156 and D-144, which were
given to the C.B.I. under his signature.

In cross-examination, PW.46 had
stated before the trial Court that from 1991
to 1994, Sikh terrorism was at peak and
most of the police personnel used to go
outside the police station in plain uniform.
The terrorism lasted from 1989 to 1994.

(68) P.W.47-Anil Kumar Kamal had
stated before the trial Court that in the year
1994, he was posted as Munsarim/Reader
in the Court of 1st A.C.J.M., Pilibhit. On
seeing D-90 (Ext. Ka.134), he stated that
the documents mentioned therein had been
handed over to him in the office of Justice
K.P. Singh, who was conducting the
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judicial enquiry in the present case, which
was handed over by him to S.P. of C.B.I. on
13.05.1994 under his signature.

In cross-examination, P.W.47 had
stated that he had no knowledge about the
outcome of the judicial inquiry.

(69) P.W.48-Narayan Singh had stated
before the trial Court that in the year 1991,
he was posted in H Company of P.A.C., 31
Battalion, Rudrapur. Before 12.07.1991, his
company's tent was installed in the
premises of Tehsil Puranpur. It was
informed by the police station Puranpur,
Pilibhit at around 02:30 O'clock to get
ready as they had to go for duty. After that
around one platoon, along with
Subedar/Platoon Commander Shri Dayan
Singh left for Puranpur police station in
PAC Truck and reached at police station
Puranpur at about 03:00 a.m. Thereafter, a
constable of Police Station Puranpur sat on
his vehicle and they went as per his
instructions.

On seeing G.D No. 60 dated
12.07.1991 relating to Puranpur, he stated
that arrival time shown in G.D. was 21:55
hours. He thereafter stated that the arrival
time shown in G.D. was wrong as the
arrival was of 13.07.1991 at 02:45. After
that on seeing G.D. No. 64 dated
12.07.1991 of police station Puranpur,
which was in relation to departure of police
to the place of encounter, he stated that in
this G.D., departure was shown as 22:30
hours. He thereafter stated that the date of
department and time in the aforesaid G.D.
has wrongly been shown as actually the
departure took place on 13.07.1991 at
03:00 a.m.

P.W.48 had further stated before
the trial Court that on 13.07.1991, they
went along with a Constable of Police Line

and after running about one hour, his
vehicle got stuck in a culvert. After that
they tried to remove his vehicle out and
during that process, time was about 04:30
a.m. Thereafter, they went forward and
after that, a Inspector came from the Jeep
of Puranpur and stopped them and told
them that now they need not go anywhere
and put ambush herein in the field of
paddy. After that they laid ambush there
and sat there till 03:00 O'clock. Thereafter,
a Constable came and asked them to return
to police station Puranpur. After that they
returned to police station Puranpur around
10:00 a.m. He further stated that if arrival
time was shown in G.D.No. 15 dated
13.07.1991 as 15:40 hours, then it was
wrong. He further stated that he and his
team did not participate in the encounter
related to this incident. The Investigating
Officer of C.B.l. had recorded his
statement.

In cross-examination, P.W.48 had
stated before the trial Court that his "H'
Company came in July, 1991 but he did not
remember the date of its arrival. He further
stated that the movement of P.A.C. was
entered in G.D. He further stated that on
13.07.1991, Company Hawaldar Shri
Jagmohan Singh had informed him to get
prepared about 02:30 a.m.

(70) P.W.49-Dr. P.K. Singh had stated
before the trial Court that on 13.07.1991,
he was posted as Chief Medical Officer in
District Hospital, Pilibhit. On seeing D-167
(Ext. Ka. 135), he stated that as the post-
mortem was to be conducted on 13.07.1991
after 05:00 p.m., therefore, after getting
permission from District Magistrate for the
same and after making arrangement of
suitable light, he deputed Dr. P.N. Saxena,
Dr. D.B. Kausik and Dr. Vimal Srivastava
for post-mortem duty. On seeing Receipt
Memo D-159, he stated that this document
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was handed over by him through
Pharmacist Shri D.P. Awasthi to C.B.I.

(71) P.W.J50-Trilok Singh had stated
before the trial Court that on 12.07.1991, his
duty was in Pilibhit. At around 02:00-02:15
a.m., the Major of the Company told him that
he had to go to police station Puranpur for
duty. Thereafter, they left for police station
Puranpur and reached there at around 02:45
a.m. He further stated that arrival time shown
in GD No. 60 dated 12.07.1991 of police
station Puranpur as 21:55 hours was wrong.
He further stated that when they reached
Puranpur police station, they were informed
that encounter was going on with terrorist and
as such they were departed from a Constable
on 13.07.1991 at around 03:45 am. He
further stated that the departure time in G.D.
No. 64 dated 12.07.1991 as 10:30 p.m., was
shown wrongly. After departure from
Puranpur police station, his wvehicle was
struck and even after great efforts, his vehicle
was not taken out from the stuck. After that
they went ahead and saw that a Jeep came
from the front, which was of Puranpur police
station, in which S.O. Puranpur was sitting.
After that S.O. Puranpur asked him to lay
ambush therein in the field of paddy.
Thereafter, they laid ambush thereon till
08:00-08:30 a.m. After that a Constable of
Puranpur Police Station came and told them
to go to the police station Puranpur. After that
they came to police station Puranpur around
10:00 a.m. on 13.07.1991. He stated that the
arrival time in G.D. No. 25 dated 13.07.1991
as 15:40 hours was wrongly shown. His
platoon did not participate in the encounter.
The Investigating Officer of C.B.l. after
calling him in Delhi recorded his statement.

In cross-examination, PW.50 had
stated before the trial Court that he did not
remember the names of the members of
platoon who went along with him at that
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relevant time. He also did not remember the
count of how many members of platoon had
left nor did he remember the number of
vehicles in which he left. However, driver of
the vehicle was Constable Ram Autar.

(72) P.WJ51 had stated before the trial
Court that in July, 1991, his one company of
15 Battalion, PAC, Agra including him was
posted in Police Station Puranpur, District
Pilibhit. On 13.07.1991 at around 01:30-
02:00 a.m., Major Hukum Singh gathered
them and asked them to go for duty. After that
he along with Constable Rajvir, Head
Constable Mewalal, Constable Udaiveer,
Constable Om Prakash, Constable Rajendra
Suman, Constable Gyan Singh, got ready
after wearing the uniform. He stated that their
arrival in report No. 62 of G.D. dated
12.07.1991 as 22:10 p.m. in police station
Puranpur was wrongly shown.

(73) P.W.)52-Balakram had deposed
before the trial Court that in the year 1993, he
was the Pradhan of Village Pattaboghi. A road
had gone from his village to the forest. In the
year 1991, he heard the sound of fire and in
the morning, they went to the forest, wherein
two Sikh terrorists were lying dead and police
personnels were present there. After that
"panchayatnama’ of the dead-bodies was
filled and his signature was obtained thereon.
He proved the "panchayatnama’ D-70/6 (Ext.
Ka. 137). On seeing D-71/6 (Ext. Ka. 138),
he stated that this panchayatnama was filled
before him.

In cross-examination, P.W.52 had
stated that at the time of the incident, Sikh
terrorism was prevalent in the area and
nearby area. Sikh terrorists were made for
different types of action.

(74) P.W.53-Sohan Lal had stated
before the trial Court that in the year 1991,
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the process of "panchayatnama' and seal of
the dead-bodies of the persons killed in the
police encounter was made in his presence
and he put his signature thereon. He proved
his signature on "panchayathama' D-70/6
and D-71/6.

(75) P.W.54-Constable Kunwar Singh
had deposed before the trial Court that in
July, 1991, he was posted along with his
platoon headed by Platoon Commander
Yudhvir Singh. His camp was in the check
post of  forest department. On
12/13.07.1991, he was in camp duty.
Kailash Chandra Pandey was in the camp.
The arrival in G.D. No. 60 dated
12.07.1991 as 21:55 hours was wrongly
shown.

(76) P.W.55-Netrapal Singh had
deposed before the trial Court that in the
year 1990-91, he was posted as Sub-
Inspector in police station Bilsanda, district
Pilibhit. At that time, Shri Devendra
Pandey was posted as Station Officer in
Police Station Bilsanda. On 12.07.1991, he
was present in police station as his duty on
that date was in police station. The
photocopy of F.I.R. No. 135 of 1991, under
Sections 397/395 I.P.C. was shown to him,
which was lodged in the police station at
10:30 p.m. After that a police party under
the supervision of S.O. Devendra Pandey
departed for the place of incident, in which
he did not participate. He further stated that
on 13.07.1991, at about 06:30 a.m., S.O.
Devendra Pandey and other police
personnel lodged the report in relation to
Case Crime No. 136 of 1991 to 140 of
1991, in which four terrorists Killed in
encounter were mentioned. On 13.07.1991
at 09:30 a.m., he was sent for conducting
"panchayatnama’ of the dead-bodies of
four terrorists and when he reached at
Phagunnaighat, then, he saw that S.D.M.,

Bisalpur was already present there and on
his dictation, he filled in all four
"panchayatnama' and prepared separate
memos and documents of it. He also
prepared the memo of plain soil and blood
stained soil and after getting sealed the
dead-bodies, he sent them for post-mortem.
He interrogated the peoples present there
for the identification of the dead-bodies but
none of them told anything about them,
however, they stated that persons killed in
encounter were not terrorists but Devendra
Pandey had mentioned them in his F.I.R. as
terrorists.

In cross-examination, P.W.55 had
stated before the trial Court that Sikh
terrorism was prevalent in district Pilibhit
and nearby areas at that relevant time. He
further stated that the name and address of
Sikhs terrorists killed in encounter was not
known as they belonged to outside the
police station. He further stated that the gun
and rifle which were looted in the case of
robbery, were recovered from near the
dead-bodies of those Sikhs who were killed
in encounter. However, he did not
remember whether the persons whose rifle
and gun were looted, had identified it or
not. He further stated that from the
possession of one unknown terrorist (Ext.
Ka.169), one rifle 315 bore number 83 AB
0507 was recovered and from another
unknown terrorist (Ext. Ka. 167), SBBL
No. 52390 12 bore and seven live
cartridges were recovered. This rifle and
gun was in relation to the case registered in
respect of dacoity.

(77) P.W.56-Inspector  Naresh
Chandra had stated before the trial Court
that on 13.07.1991, he was posted as Sub-
Inspector in police station Neuria, district
Pilibhit. On that date, SHO Shri Chandra
Pal Singh Yadav had lodged the report in
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connection with Case Crime No. 144 of
1991 to 148 of 1991, under Sections 147,
148, 149, 307 & 25 of the Arms Act. The
investigation of the case was entrusted to
him. After getting carbon copy of the F.I.R.
and G.D., he along S.O. Shri C.P. Singh
went to the place of accident at
Dhamelakuan and reached there around
10:00 a.m., where they saw the dead-bodies
of four unknown Sikhs who killed in
encounter and also saw S.O. Gajraula, S.O
Umaria and other police personnel as well
as village Chowkidar and other villagers of
nearby village were present. On the
instruction of S.O., he brought a
photographer from Neuria. After that he
captured the photographs of the dead-
bodies of the deceased and also conducted
the "panchayatnama’ of the dead bodies on
spot. He also prepared the memos of
"panchayatnama’ and also prepared site
plan. After conducting the
"panchayatnama’ of the dead-bodies, he
sent the dead-bodies of four unknown
Sikhs  for post-mortem along with
Constable Rajendra Singh, Mahipal Singh,
S| Rajesh and Chowkidars through tractor.
He stated that during investigation, on
14.07.1991, deceased was identified as
Baljeet Singh, Jaswant Singh, Parminder
Singh and Surjan Singh resident of Punjab.

In cross-examination, PW.56 had
deposed before the trial Court that from
1990 to 1994, district Pilibhit and nearby
districts were badly affected from Sikh
terrorism. In the year 1991, terrorism was
extremely prevalent. Weapons including the
weapons of police personnel were looted
by the terrorists.

P.W.56 had further deposed that
all four Sikhs killed in police encounter
were terrorists and resident of Punjab and
from their possession, illegal arms were
recovered.
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(78) P.W.57-Dayan Singh Lakshpal
had deposed before the trial Court that on
12.07.1991, he was posted as Platoon
Commander in PAC camp of police station
Puranpur, district Pilibhit. On 12.07.1991,
around 12:00 O'clock, he received a paper
for duty to the effect that on the next date
i.e. on 13.07.1991, at about 04:00 a.m., he
would have to go for duty. After that he
woke up his companion personnels for duty
at 02:00 a.m. on 13.07.1991 and reached
the police station Puranpur at 03:30 a.m.,
where he asked for entry of their arrival
and departure for duty, then, he was told
that their arrival would be noted, however,
they should go for duty along with the
officer of the police station. After that he
went along with the Constable of P.A.C. on
truck. After running about 4-5 Kms, a drain
was found, whose culvert was broken, on
which when his truck was taken from
below, the truck got stuck. After 8-9
minutes of pushing, the truck came out.
Thereafter, they went ahead, then, they
found a slopping path, wherein Sub-
Inspector and Inspector met in a jeep and
told them that they put their force in the
defense on the edge of the forest and they
were on the left side. After that they stayed
about 7:00-08:00 a.m. at that place. Around
8:00-08:30 a.m., a policeman came and told
that they should go back to Puranpur. After
that they reached from there around 09:30
a.m. at police station Puranpur and after
getting the arrival there, they reached to
their camp. He stated that entry of his
arrival in GD No. 60 dated 12.07.1991 as
21:55 hours was wrongly shown as actually
they reached police station Puranpur on
13.07.1991 at 09:30 a.m. and reached in his
camp around 10:00 a.m.

(79) P.WJ58-H.C.P.98 CP Harkesh
Singh had deposed before the trial Court
that in the year 1991, he was posted as
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Constable Moharrir in police station
Bisalpur, district Pilibhit. At that time,
Head Constable Nem Chandra Pal, Head
Moharrir Netrapal Sharma, Constable
Moharrir Pramod Kumar and Bachhu Singh
were working in the office along with him
and therefore, they knew their handwriting
and signature. On seeing G.D. No. 15 of
police station Bisalpur district Pilibhit
09:10 a.m. dated 11.07.1991, he proved that
this G.D. was written by Head Moharrir
Nem Chandra Pal. He also proved the G.D.
No. 45/21:30 dated 12.07.1991; GD
46/2230 dated 12.07.1991 and
G.D.29/20:30 dated 13.07.1991.

In cross-examination, P.W.58 had
deposed before the trial Court that Head
Moharrir Nem Chandra Pal and Head
Moharrir Netrapal Sharma were alive at
that relevant time and posted in U.P. Police.
He further stated that vide G.D. No. 46
time 22:30 hours dated 12.07.1991, it was
informed by H.M. Nathu Singh of Police
Station Bilsanda that a rifle and a gun were
looted by the terrorists in the area of police
station Bilsanda. After that Inspector In-
charge along with police personnels
reached police station Bilsanda. On this
information, S.H.O. Anis along with his
personal DBBL gun, Constable Ashok
Kumar with one rifle and cartridges; S.I.
Ramesh Chandra Bharti with one rifle and
cartridges, left police station Bilsanda for
necessary action and this was entered in
this G.D. This departure was entered in the
handwriting of Head Moharrir Nem
Chandra Pal, on which there was signature
of S.H.O. Mohd. Anil.

(80) P.W.59-Hind Prabhat Singh had
deposed before the trial Court that in the
year 1994, he was posted as Inspector in
Reserve  Police Line. The Deputy
Superintendent of Police of C.B.I. Shri R.S.

Dhanker took in custody a 303 bore rifle
from him in Reserve Police Line, Pilibhit
on 16.03.1994 and also prepared a memo
D-175 (Ext. Ka. 57). After that on
25.09.1993, Inspector D.S. Dagar had
obtained the related documents of the
vehicles from him and also prepared receipt
memo D-154 (Ext. Ka. 166). On seeing D-
165 dated 26.09.1993, he stated that 10
rifles 303 bore in connection with this case
was handed over by him to Shri D.S.
Dangar. On seeing D-166, he stated that
7.62 MM A K. 47 rifle was handed over by
him to Dy. S.P. C.B.l. R.S. Punia, who
thereafter prepared the receipt memo.
These rifles were taken in custody by the
C.B.l. and brought to them.

(81) PW.60-Dr. G.D. Gupta had
deposed before the trial Court that he
retired from the post of Principal Scientific
Officer, Central Forensic  Science
Laboratory. In the year 1994, he was posted
as Senior Scientific Officer Grade-1 on that
place. He stated that D-97, D-100, D-133,
D-136 and D-120 were prepared by him in
connection with this case and all these
reports were prepared on the request of S.P.
C.B.I., New Delhi.

(82) P.W.61-Naresh Pal Singh had
deposed before the trial Court that in the
year 1991, he was posted with his
Company in Pilibhit district. His camp was
set up at the police station Neuria. On
10.07.1991, Superintendent of Police Badri
Prasad Singh called him to the Police Line
Pilibhit, After that they reached Police Line
Pilibhit, entry of which was made in G.D.
Report No. 47 dated 10.07.1991 at 19:50
hours. On that night, they stayed there and
on the next day i.e. on 11.07.1991, vide
G.D. No. 11 at 08:00 a.m., he along with
Badri Prasad Singh and other police
personnels reached at police station
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Bisalpur through 2-3 vehicles, from where
they took one Inspector and via
Shajahanpur, they reached Allaganj Police
Chowki around 3-4 O'Clock, wherein they
had tea and snack and at about 05-06
O'clock, they walked near the river behind
3-4 Kilometers of Chowki and around 06-
07 O'clock, they returned to police chowki
Allaganj and stayed there whole night and
also laid ambush over Ganga bridge till 4-5
p.m. on 12.07.1991. After that in the
evening of 05:00 O'clock, they proceeded
from Allaganj Police Chowki and reached
police line Pilibhit via Puwaan Sahjahanpur
forest road around 10:00-11:00 O'clock. He
stated that their arrival was entered in G.D.
Report No. 54 time 23:10 hours. After
taking dinner, he reached to police station
Neuria, entry of which was in GD Report
No. 55 time 23:30 hours. He further stated
that their party did not participate in any
encounter.

(83) P.W.62-H.C.P. 4006 Gopal Singh
had stated before the trial Court that in the
year 1991, his 9th Battalion of S.P.F. was
camped in the ground of Block Office in
police station Puranpur. On 12.07.1991, he
was in the camp after returning from Bank
duty. On that night, around 01:30-02:00
O'clock, C.H.M. Jagmohan woke him up
and told him that they have to go for duty
now. After that all of them sat in the vehicle
under the supervision of Platoon
Commander Dayan Singh and reached
police station Puranpur around 02:45
O'clock in the night, from where a
Constable went along with them. After 6-7
Kilometers at around 03:00 O'clock, his
vehicle got stuck in the mud on a narrow
road near a culvert. As soon as they took
out their vehicle from the stuck and moved
a little further, they saw a Jeep of Police
Station Puranpur coming and the police
personnel who sat in the Jeep told them that
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there is no need to go further and they
should station on the right side with
ambush in the fields. After that they sat by
laying ambush at a distance of around 100
yards from the road. Around 09:00-09:30
a.m., a policeman came and told them that
they should return back. After that they
returned to police station Puranpur at about
10:00 a.m. and after that they returned to
their camp. He further stated that arrival in
G.D. Report No. 60 dated 12.07.1991 was
wrongly shown as 21:55 hours and
similarly departure in G.D Report No. 64
dated 12.07.1991 was also shown wrongly
as 22:30 hours. He and his team did not
participate in any encounter in the
intervening night of 12/13.07.1991 in
Pattabhoji forest nor heard the sound of fire

in the nightt On 01.04.1994, the
Investigating Officer had recorded his
statement.

(84) P.W.63-Randheer Singh Punia
had deposed before the trial Court that in
the year 1994, he was posted as Dy. S.P.
C.B.l. in S.I1.C.-1l Branch. On 08.03.1994,
the investigation of Case RC 2(S)/1993
SIU-V/SIC-II was transferred to him from
Shri R.S. Prasad Dy. S.P. and he started the
investigation of the case. On 09.03.1994,
he along with other C.B.I. Officer went to
Pilibhit in relation to the investigation of
the case. On 16.03.1994, one AK47 rifle
was taken in custody from Inspector Hind
Prabhat vide production memo D-166 (Ext.
Ka. 168). On 17.03.1994, he stayed in
Pilibhit and investigation of the case was
made. During investigation, he recorded the
statements of Om Raj Singh, Inspector
Ram Ratan Sharma, S.I. Diwan Singh
Rawal, S.I. Netrapal Singh, Constable Aran
Singh Kaurgo, Constable Balwan Singh
and Constable Naresh Pal. These three
Constables were of U.P. PA.C. He also
recorded the statement of S.D.M. Bisalpur
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Shri Ishwar Chandra Sharma, who prepared
the inquest report of Lakhvinder Singh
alias Lakha, Jaswant Singh, Kartar Singh
and Randhir Singh alias Dhira. He also
recorded the statements of Ramesh Bharti,
H.C. Nathu Singh, A.S.P. Vijendra Sharma,
A.S.P. Badri Prasad Singh and the then
Superintendent of Police R.D. Tripathi.
Thereafter, on briefing the Inspector D.S.
Dagar, Inspector K.S. Thakur, Sub-
Inspector Chandradeep, he instructed them
to inquire into the matter. Inspector K.S.
Thakur took in custody the D.B.B.L. gun of
Mohd. Anis and sent it for expert enquiry in
C.F.S.L., New Delhi and after that he got
expert opinion of it. On 30.09.1994, on the
direction of Superintendent of Police, the
investigation of Case Nos. RC-1 (S)/93
SIC-Il and RC-2 (S)/93/SIC-1l were
transferred to Shri R.S. Dhankar, Dy. S.P.
because it was found from the investigation
at this stage that ten Sikhs Killed in
encounter by the police in all three places
of district Pilibhit were deboarded from bus
by the police at Kachalaghat and thereafter,
in the intervening night of 12/13.07.1991,
they were killed and the police had claimed
that all of them were Kkilled in the
encounter. He further stated that from the
investigation of the case, it was revealed
that all the ten Sikhs were kidnapped from
one place and killed in fake encounters at
different places, therefore, investigation of
all three cases were conducted by Shri R.S.
Dhankar and after completion of
investigation, charge-sheet (Ext. Ka. 90)
was submitted against the accused persons
by Shri R.S. Dhankar, Dy. S.P.

In cross-examination, P.W.63 had
deposed before the trial Court that C.B.I.,
Case Diary is in printed performa. The
statement has been recorded in plain papers
and after that it has been attached with the
printed performa case diary. The description

of the investigation was made in printed case
diary. This printed case dairy is kept in his
office and the original Case Dairy is not filed
in the Court. He further stated that he took in
custody the fire arms used in the commission
of incident after three years of the incident
and in the meantime, it must have been used
anywhere else. All these fire arms were
official. He further stated that he did not
conduct the investigation in relation to
terrorism.

(85) P.W.64-Diwan Singh Dagar has
deposed before the trial Court that in 1993-
94, he was posted as Inspector C.B.1., S.I.C.-
11, New Delhi. On 01.01.1993, three cases i.e.
RC 1 (S)/93, 2 (S)/93 and 3 (S)/93 were
registered. He stated that as he was Assistant
Investigating Officer, therefore, he recorded
the statement of the witnesses under Section
161 Cr.P.C. On seeing Ext. Ka. 10, which was
the Pilgrims Record Register of Gurudwara
Langad Sahib, he stated that he seized the
said register from Gurudwara and at page no.
72, he put his signature.

In cross-examination, PW.64 had
deposed before the trial Court that he was
told by the Investigating Officer Shri R.S.
Dhankar that some team of pilgrims went to
Nanded.

(86) P.W.65-S.K. Chaddha had deposed
before the trial Court that he had an
experience of work as Finger Prints Expert
w.e.f. 1984 to 2010. In the year 1994, he was
posted as Senior Scientific Officer Grade-II
in C.FS.L., New Delhi. He had examined
various documents relating to the incidents
and after examination, he submitted his report
to C.B.I.

(87) PW.66-Dr. S.C. Mittal had
deposed before the trial Court that he was
appointed in C.F.S.L. in the year 1970 and



12 All.

retired from the post of Principal Scientific
Officer/Assistant Chemical Examiner on
30.11.2005. He had examined documents
sent by the C.B.1. in relation to the case and
after examining, he sent his report to the
C.B.l

(88) P.W.67-Satya Pal Khanna had
deposed before the trial Court that he was
working in C.F.S.L., New Delhi from 1969
to 2006. In relation to the case, he went
along with C.B.l. Special Director to
Pilibhit and also inspected various places. A
report was prepared by him but it was not
on the file of the Court. He was shown a
mini bus, which had holes on its roof from
inside to outside and was covered with
putty and when he removed the putty, then
he found the bullet holes in it, which were
in everted margin. He further stated that
these marks are made in a situation when
the bullet is fired from inside to outside of
the bus and they were painted but their
colour was different from the colour of the
rest of the bus and any one could see them,
therefore, a cloth sheet from inside was put
up. When he got suspicions, then he
removed the veil of the cloth and then he
found putty on scraping and found their
colour changed. He thereafter went on the
roof where the whole appeared, then, he
found that area was of riveted sheet.

(vi) STATEMENTS OF
CONVICTS/APPELLANTS
RECORDED UNDER SECTION 313
Cr.P.C.

(89) The statements of the
convicts/appellants were recorded under
Section 313 Cr.P.C., denying the allegations
made by the prosecution against them.
They have stated that on the pressure of
C.B.l., the prosecution witnesses have
concocted a false story and have falsely
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deposed; P.W.11-Smt. Swarn Kaur and
P.W.13-Smt. Balwinderjeet Kaur alias
Laddo are the wives of respective terrorists
and they themselves are terrorists,
therefore, they deliberately gave false
testimonies; C.B.l., in support of its case,
did not produce its own G.D. or any
documentary  evidence; Investigating
Officer of the C.B.I with the meeting of
P.W.17-Kamaljeet Singh and P.W.18-
Gurmej Singh, being Sikh, recorded their
false statements and falsely deposed against
them; the prosecution did not record the
statement of Sukhdev; the concerned gun
was recovered from the possession of the
slain terrorists; the Investigating Officer of
the C.B.I. created a false evidence out of
his own free will just to improve its case
and also made false testimony of the
witnesses; the investigation conducted by
the C.B.I. has been forged; in the case, the
Investigating Officer of the C.B.I while
misusing his position, cooked up false and
fraudulent evidence; fake investigation was
done by the C.B.I.; false evidence has also
been recorded by exerting pressure upon
P.A.C. and S.P.F. and intentionally, G.D.
and others documentary evidence were not
collected from P.A.C. and S.P.F.; in the
absence of any documentary evidence,
witnesses intentionally gave false evidence
and made fraudulent story; F.I.Rs. lodged
by them were correct and nothing was lie
therein.

(vii) DEFENSE WITNESS

(90) From the side of the defense,
Prahlad Singh was examined as D.W.1. in
order to prove the facts that on 12.07.1991,
at about 08:30 p.m., 315 bore of licensee
rifle of D.W.1 and gun and cartridges of
one Jagdish were looted by 7-8 Sikhs when
they were returning to their home from the
market of Bilsanda, for which he lodged
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the report at police station Bilsanda and
later on, the aforesaid rifle, gun and
cartridges were found lying near the dead
bodies of four terrorists in the forest of
Bilsanda.

(viii) FINDINGS OF THE TRIAL
COURT

(91) The trial Court, after hearing the
parties and going through the evidence on
record, came to the conclusion that the
convicts/ appellants, while committing
criminal conspiracy, abducted ten Sikh
youths and Killed them in fake encounter
and thereafter prepared number of
documents in order to convert the killings
of these Sikhs into encounters and
accordingly, the trial Court convicted the
convicts/appellants under Section 120-B
read with Sections 364, 365, 218 and 117
I.P.C. and sentenced them in the manner
stated in paragraph-2 hereinabove.

(92) Heard Ms. Chinu Chauhan,
learned Counsel for the appellant no.4-Veer
Pal Singh in Criminal Appeal No. 549 of
2016, Shri Daya Shankar Mishra, learned
Senior Advocate assisted by Shri Umesh
Chandra Yadav, learned Counsel for the
appellants nos. 11, 13, 15 and 16 in
Criminal Appeal No. 549 of 2016, Shri
Sheikh Wali-Uz Zaman, learned Counsel
for the appellant no.11-Register Singh in
Criminal Appeal No. 513 of 2016, Shri
Nagendra Mohan and Shri Ajay Singh,
learned Counsel for the other appellants in
the above-captioned appeals, Shri Anurag
Singh, learned Counsel for the C.B.l. and
Shri 1.B. Singh, learned Senior Advocate
assisted by Shri Harjot Singh, Shri Vivek
Kumar Rai, Shri Ajai Kumar, Shri Ishaan
Baghel, Shri Sajeet Singh and Shri Avinash
Singh Vishen, learned Counsel for the
victim.

C. ARGUMENTS ON BEHALF OF
THE CONVICTS/ APPELLANTS

(93) Challenging the impugned order
dated 04.04.2016 passed by the trial Court,
Shri Nagendra Mohan, learned Counsel
appearing on behalf of the
convicts/appellants has argued that :-

I. It is a co-incidence that three
incidents took place in district Pilibhit in
the intervening night of 12/13.07.1991. The
first incident took place at Dhamela Kuan
in Mahof Jungle falling in the jurisdiction
of police station Neoria; the second at
Phagunaighat falling in the jurisdiction of
police station Bilsanda; and the third at
Pattabojhi forest area falling in the
jurisdiction of police station Puranpur.

II. In between 1989 to 1993,
number of groups of Sikh militants were
active in tarai region of district Pilibhit and
nearby districts of the State of U.P. There
were vigilance reports vide D-1 and D-2
that Jaswant Singh alias Fauji (killed in
Bilsanda encounter), Baljit Singh alias
Pappu (killed in Neoria encounter) son of
Basant Singh, resident of Arjunapura, PS
Dhariwal, District Gurudaspur, Punjab
were terrorists and effectively active in
Tarai region along with 6 or 7 terrorists in
District Pilibhit and engaged in extortion of
money from the residents of Pilibhit and
neighbouring areas for providing financial
support to the terrorists' gang. The
Investigating  Officer/C.B.l. had also
mentioned the aforesaid in the charge-
sheet.

In order to combat rising Sikh
militancy and criminal violence in tarai
region of district Pilibhit, a high level
meeting of higher authorities of police
personnel was held on the basis of the
aforesaid vigilance report (D-1 and D-2) on
10.07.1991 to decide the action to be taken
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against the terrorists. After that on basis of
aforesaid vigilance reports (D-1 and D-2)
as well as direction issued in pursuance of
the higher authorities in its meeting held on
10.07.1991, the police personnel including
the appellants had laid ambush in three
places i.e. Dhamela Kuan in Mahof Jungle
falling in the jurisdiction of police station
Neoria, Phagunaighat falling in the
jurisdiction of police station Bilsanda and
Pattabojhi forest area falling in the
jurisdiction of police station Puranpur in
the intervening night of 12/13.07.1991,
whereby four terrorists were eliminated in
Dhamelakuan falling in the jurisdiction of
police station Neoria; two terrorists were
eliminated in Phagunaighat falling in the
jurisdiction of Bilsanda; and four terrorists
were eliminated in Pattabojhi forest area
falling in the jurisdiction of Puranpur, by
the police personnels including the
appellants in a self-defense.

From all three places of the
incident, the fire-arms used by the terrorists
were seized and proper procedure was
followed by the police personnel including
the appellants for preparing "panchnama’
and other documents. In this regard,
thirteen F.LLRs. were registered by the
appellants separately for the incident that
took place in respective three places. The
competent authority i.e. S.D.M. came to the
incident and conducted the inquest on the
dead-bodies of ten terrorists.

The  post-mortem  of  ten
unidentified dead-bodies of the terrorists
were conducted and their dead-bodies were
cremated by the police at the cremation
ground located by the side of police lines,
Pilibhit during the night on 13.07.1991 as
no person had complained any authority of
the said occurrence/encounter either on
13.07.1991 or subsequent in any nature nor
any one claimed the bodies of the terrorists
eliminated in the encounter, even though a
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wide publicity as per Police Regulations
135 and 135-A were made for the
unidentified terrorists and photograph of
the deceased terrorists were published in
newspaper on the date of occurrence. After
due investigation, the local police of
District Pilibhit had filed closure report
73/74/25. Submission is that action of the
police personnel including the appellants to
eliminate the ten terrorists were made by
them in a self-defense as in all three places,
the police party had first challenged the
terrorists and on challenging them, the
terrorists opened fire and in retaliation, the
police party inlcuding the
convicts/appellants had started firing. The
closure reports were filed by the local
police of district Pilibhit by collecting
materials and proper investigation in all
there F.I.Rs. and there is no infirmity in it.
Till date, the said closure reports have not
been challenged by anyone.

I11. On the basis of a news article
published in newspaper "The Times of
India', R.S. Sodhi, Advocate had filed a
Writ Petition (Criminal) No. 1118 of 1991
before the Apex Court, wherein the Apex
Court, vide order dated 15.05.1992,
entrusted the investigation of the incidents
to the C.B.l. After that the C.B.l., by
referring the aforesaid judgments of the
Apex Court, registered corresponding three
F.I.LRs. viz. RC-1 (S)/93, under Sections
147, 148, 149, 307 I.P.C. and Section 25 of
the Arms Act corresponding to crime no.
144 to 148/91 of police station Neoria,
district  Pilibhit; RC-2 (S)/93, under
Sections 147, 148, 149, 307 1.P.C., Section
25 of the Arms Act and Section 3/7 of the
TADA Act corresponding to Case Crime
No. 136 to 140/91 of police station
Bilsanda, district Pilibhit; and RC No. 3
(S)/93, under Sections 147, 148, 149, 307
I.P.C., Section 25 of the Arms Act
corresponding to Case Crime No. 363 to
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365 of 1991 of police station Puranpur,
district Pilibhit. Submission is that the
Apex Court had only entrusted the
investigation to C.B.l. and had never issued
direction to C.B.l. to lodge three different
cases (RCs.) or for re-investigation of the
case but the C.B.l., without falsifying the
earlier F.1.Rs. lodged by the local police of
the district Pilibhit and without looking into
the closure reports submitted by the local
police of the district Pilibhit, added Section
302 I.P.C. He argued that C.B.I. took up the
case for investigation not on the fresh F.I.R.
but on the basis of three F.I.Rs. already
registered by the accused/police personnel.
The investigation cannot be continued by
the C.B.l. on the F.I.Rs. registered by the
local police, on account of the fact that
those F.I.Rs. were encounters, whereas
C.B.l. took up the case for investigation
after having formed the opinion that those
are fake encounter. He argued that no
reference was made in the impugned
judgment by the trial Court about the
materials which were elicited in the cross-
examination of the witnesses in favour of
the accused and there is no discussion on
these aspects. His submission is that if
fresh investigation is conducted on the
basis of earlier F.I.Rs., then, the C.B.l. must
have established that earlier F.I.Rs. and the
investigation conducted by the local police
on the basis of those F.I.Rs. was false but
no evidence has been adduced by the C.B.1.
to prove that the earlier F.I.LRs. and the
initial investigation were fake. Therefore,
all these circumstances show serious
infirmities on the part of the C.B.1.

IV. The claim of the prosecution
that some affidavits have been filed by the
family members of the deceased/ terrorists
before the Apex Court, is not reflected from
the order of the Apex Court as none of the
alleged affidavits said to be produced before
the Apex Court was made part of the record

of the Court below and further no witness to
prove the content thereof was produced by
the prosecution.

V. Though sanction from the State
Government for prosecuting the
convicts/appellants being the
employees/police personnel of the State
Government was mandatory but admittedly
no sanction was obtained from the State
Government, which itself vitiates the entire
proceedings of the prosecution. Furthermore,
the point relating to the non-obtaining of
sanction, was argued before the trial Court
but the trial Court erred in not considering it
nor decided it.

VI. There were 87 accused persons,
out of which 30 persons were not charge-
sheeted by the C.B.l. and 57 were charge-
sheeted by the C.B.l., who faced the trial.
During trial, out of 57 accused persons, ten
accused died and the trial was commenced
against 47 accused persons. The trial Court
had convicted and sentenced 47 accused
persons by means of the impugned judgment
and order dated 04.04.2016.

VII. Admittedly, when the C.B.I.
commenced the investigation, till then the
local police had conducted investigation in
respect of all the three F.I.Rs. and collected
the materials, but to prove the said
investigation conducted during this period, no
police officer was examined. Furthermore, no
details were furnished as to the nature of
materials collected during that period, neither
C.B.l. in its investigation falsified the earlier
F.I.Rs. or the materials collected during that
period of investigation. Submission is that
this is a very serious flaw on the part of the
prosecution and proves the suppression of
relevant materials collected in the initial
investigation, hence it affected credibility of
the prosecution case.

VIIl.  PW.1-Brajesh  Singh,
ARTO, Bareilly, P.W.2-Ranveer Singh,
Clerk of RTO Office and P.W.5-Amit
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Kumar, owner of the bus have proved the
list of 45 passengers. According to him, the
claim of the prosecution that list of
passengers was changed by the police, is
absolutely perverse. He argued that it is
evident from the testimonies of P.W.1,
P.W.2 and PW.5 that the passengers list
attached with the permit was never changed
as they have clearly stated during their
examination-in-chief that the original list is
always given back to the bus owner after
issuance of the temporary permit.
According to the list, 45 passengers, who
were traveling in the bus, was valid from
30.06.1991 to 13.07.1991. The list of
passengers is the same as the carbon copy
which was submitted on 28.06.1991 before
the R.T.O. office. Submission is that when
the list of passengers with permit was
already circulated to the driver, hence the
allegation that list was changed by police,
does not stand.

IX. There was also allegation of
changing the list of passengers through
Additional  Superintendent of Police,
Bareilly Shri Daya Nidhi Mishra. This
allegation of the prosecution cannot be
substantiated as the prosecution failed to
prove the link that on whose request
Additional Superintendent of Police Daya
Nidhi Mishra on 06.07.1991 took away the
carbon copy of the list from R.T.O. Office.

X. Allegation was that the list of
passengers was changed by Additional
Superintendent of Police Daya Nidhi
Mishra on 06.07.1991. The alleged bus was
said to be intercepted on 12.07.1991 and
the alleged incident i.e. deboarding of
passengers and encounter of the terrorists
happened in the night of 12/13.07.1991, are
itself contradictory with each other, as in
any case it was not possible to change the
list by adding the name of the terrorists on
06.07.1991 i.e. much before the alleged
fake encounter. Furthermore, the Additional
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Superintendent of Police Daya Nidhi
Mishra, Bareilly was not examined by the
prosecution nor he was arrayed as accused
in this case by the prosecution. Hence the
plea of the prosecution in this regard is not
sustainable.

XI. The trial Court had placed
reliance upon the list which was alleged to
be changed and had observed that junior
family members of P.W.11-Smt. Swarn
Kaur and P.W.13-Balwinderjeet Kaur were
also travelling in the bus and as such, their
names were not appearing in the list of
passengers and their names are in extras,
but the trial Court erred in not mentioning
the name of Senior Member of the family
of PW.11 and P.W.13, behind whom their
name is in extras.

XIl.  The allegation of the
prosecution that the police acted on the
news item published in the local newspaper
under the heading "Sau Sau Chuhe Khakar
Billi......... ', does not stand proved by the
prosecution because the police acted on the
basis of the vigilance report dated
06.06.1991 and the direction issued by the
higher authorities of the police in its
meeting held on 10.07.1991.

XIIl. The prosecution has come
up with the case that 25-26 passengers were
travelling in the bus but the prosecution has
failed to prove the source of getting this list
of 25-26 passengers nor any witness had
proved the list of 25-26 passengers,
however, surprisingly, only in charge-sheet,
it has been shown that 24 named persons
were passengers but there was no proof of
it. Thus, it reflects that the story of the
prosecution that named 25-26 passengers
were travelling in the bus, is unreliable.

XIV. The provisions of Section
207 of the Code of Criminal Procedure,
1973 has not been complied with as though
a request was made on behalf of the
convicts/appellants  to  supply  the
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documents so that they may cross-examine
the witnesses but the same was not
provided to the convicts/appellants. The
trial Court had also not considered this
aspect of the matter and by ignoring this
fact, the trial Court erred in passing the
impugned judgment.

XV. The witnesses of fact, in their
depositions, had stated that de-boarding of
Sikhs from travelling bus to the police bus
was at the bank of some big river but none
of the witnesses of fact had stated about
"Kachlaghat'. But at very later stage,
"Kachlaghat' was introduced by CBI.
Furthermore, the story was set up by C.B.1.
that when the de-boarding of Sikhs from
travelling bus to the police bus was going
on, some of the Sikhs ran and villagers
caught them up and again surrendered them
to police but surprisingly, none of the
villager residing near "Kachlaghat' was
made witness for the prosecution to proof
this fact. Thus, the introduction of
"Kachlaghat' is doubtful.

XVI. During investigation, the
Investigating Officer found the marks of
bullet in the blue colour police bus. P.W.67-
Sri Satya Pal Khanna, Retired Scientist,
C.F.S.L., in his deposition before the trial
Court, has categorically stated that the
marks of firearms were present in the blue
colour bus, from which ten young Sikhs
were brought by the police personnel. But
no blood stains were found in the bus nor
anywhere it was explained that how all the
marks are on the roof of the bus as no angle
of firing can be imagined by which during
firing all the bullets will hit roof of the bus.

XVIL. In all three encounters that
took place in the intervening night of
12/13.7.1991, the fire arms used by the
terrorists were seized and proper procedure
had been followed by the police personnel
for preparing "panchnama' and other
documents. According to him, arms and

ammunition of terrorists were also
recovered by the police party and CBI in its
investigation had accepted that these
belonged to the terrorists because no charge
for the offence under Section 25 of the
Arms Act for planting the weapons on the
places of encounters claimed by the police
was levelled upon the convicts/appellants.

XVIII. The trial Court, by means
of the impugned judgment, had convicted
the convicts/appellants under Sections 302,
364, 365, 218, 217 I.P.C. with the aid of
Section 120-B I.P.C. but the trial Court
erred in not considering the fact that there
is no evidence on record to show that the
convicts/appellants had committed criminal
conspiracy. Thus, findings of guilt of the
appellants in the said encounter by the trial
Court for the offences with the aid of
Section 120-B 1.P.C. cannot be sustained.

XIX. PW.16-Constable  Om
Prakash Yadav, C.R.P.F., had admitted the
fact that C.R.P.F. was there in the police
encounter. Further, in the site plan no.
148/1, the presence of C.R.P.F. and S.P.F.
were shown and in the charge-sheet, it has
been stated that S.P.F. participated in the
encounters. His submission is that in the
said encounters, along with the members of
Police Arms Constabulary, members of
S.PF. and C.R.PF. also participated but
none of the members of S.P.F. and C.R.P.F.
were made accused by the C.B.l., which
itself creates doubt about the prosecution
story.

XX. The prosecution has failed to
examine any independent witness. The
prosecution had only produced P.W.11 and
P.W.13 as eye-witnesses of the incident
who claimed to travel in the alleged
pilgrims' bus. His submission is that P.W.11
and P.W.13 are the wives of the deceased
terrorists, hence they are interested
witnesses and their testimonies cannot be
reliable. Furthermore, the prosecution had
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claimed that apart from P.W.11 and P.W.13,
there were alleged 23 more passengers
travelling in the said bus but the C.B.I. had
failed to examine the other witnesses
including the driver and conductor of the
bus, who have stated to have seen the
police personnel taking away the deceased
persons from the bus. Thus, non-
examination  of  those  independent
witnesses casts doubt on the credibility of
the prosecution case.

XXI. The credibility of the
testimonies of the eye-witnesses P.W.11
and PW.13 are extremely doubtful. He
argued that the prosecution case is that all
the passengers in the bus were Sikhs and
they were all on pilgrimage, which was
taken from one shrine to another, travelling
for about more than eight days and as such,
it is quite probable that they must have got
to know each other. But PW.11 and P.W.13
admitted in the cross-examination that they
did not know anything about the other
passengers, who travelled in the bus which
seems to be quite artificial and proves the
presence of PW.11 and PW.13 in the
pilgrim bus is doubtful. Furthermore,
P.W.11 and P.W.13 have stated that 10-11
persons belonging to Sikh community were
travelling in the bus along with them and
they were taken away by the police,
however, on the next day their dead bodies
were found but both these eye-witnesses
did not identify any police personnels
either in identification parade nor in Court
that they were the police personnels, who
took 10-11 persons belonging to Sikh
community from the bus. PW.11 and
P.W.13 have also failed to disclose that who
were the Sikhs who ran away while de-
boarding of bus whom the villagers of
nearby handed over to the police again. He
also argued that PW.29, the Deputy
Superintendent of Police
(C.B.l)/Investigating Officer of the case,
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had examined P.W.11 and P.W.13 only after
a lapse of 1% years and during this period
of 1% vyears, both PW.11 and P.W.13 did
not whisper anything about the incident to
any person nor was any complaint lodged
about the same with the local police or with
the C.B.l. and even during the course of
examination in the Court, PW.11 and
P.W.13 did not explain as to why they kept
silence for this long period. He also argued
that PW.11 had stated that immediately
after the occurrence, she sent a telegram to
her father-in-law (P.W.4-Ajeet Singh),
informing about the incident but P.W.4-
Ajeet Singh deposed that he got the
information about the death of his son
through the newspaper and not through the
telegram, which shows P.W.11 was not
present and was a got up witness. In these
backgrounds, his submission is that these
two witnesses PW.11 and PW.13 are
cooked up witnesses set up by the C.B.I. to
support the prosecution case, hence their
testimonies are not reliable.

XXII. The C.B.l. introduced the
story of pilgrims tour and the main witness
Talwinder Singh who was the organizer of
this pilgrim tour and the permit etc.
disappeared and story of the 11th terrorist
was introduced by the C.B.I. But the C.B.I.
has failed to establish the death of 11th
Sikh which itself falsifies the story of
prosecution.

XXIII. There is no motive on the
part of the convicts/appellants to Kill the
deceased terrorists in fake encounter. His
submission is that the trial Court had made
assumption that the convicts/appellants
appear to have encountered for promotion
but this finding of the trial Court is
erroneous and contrary to the promotion
rules as the promotion rule came into
existence on 03.02.1994.

XXIV. No guestion was put to the
convicts/appellants in their statements
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recorded under Section 313 Cr.P.C.
regarding change of list of 25-26
passengers to 45-46 passengers; de-

boarding of terrorist from pilgrim bus to
police bus; and the appellant entering in
criminal conspiracy.

XXV. The chain of the
prosecution case that the terrorists killed in
encounter by police are the same persons
who were de-boarded from the traveller
bus, is not complete.

XXVI. P.W.29-J.C. Prabhakar, the
Investigating Officer of the case, had
admitted criminal history of the deceased
terrorists; case diary is not on prescribed
form; original case diary was not produced
before the Court below; the list of
passengers which had been proved and
filed does not contain the name of
terrorists; passengers list filed in record is
fake; no identification of the accused was
done; through informant he came to know
about the presence of Balvinder Jeet Kaur
in the bus; and Head Constable Kulvinder
Singh of Punjab Police, Police Station
Dhariwal, District Gurdaspur, Punjab told
him the criminal history of five terrorists
and gave paper regarding criminal history.
P.W.42-Dhruv Kumar Singh, Inspector, had
proved the list of D1 and D2, where the
name of terrorists were given. P.W.43-
Jitendra Sonkar admitted the fact that
special and final report of the case was
handed over to C.B.1.

XXVII. The onus lies on
prosecution to prove its case unless the
defense had taken a new plea other than the
story of prosecution but the prosecution
had failed to prove its case beyond
reasonable doubt, hence the impugned
judgment passed by the trial Court is liable
to be set-aside.

XXVIII.  Lastly, it has been
argued that the convicts/appellants are the
police  personnels and they, while

performing the official duty on the
direction of the higher officials, eliminated
the deceased terrorists in the encounter and
that too in self defense and there is no
motive or previous plan to eliminate the
deceased terrorists in encounter, hence
some lenient view is liable to be taken
while  awarding  sentence to the
convicts/appellants.

(94)  Shri Sheikh Wali-Uz-Zaman,
learned Counsel for the appellant no.11-
Register Singh in Criminal Appeal No. 513
of 2016 has adopted the arguments
advanced by Shri Nagendra Mohan. In
addition, he only stated that the conviction
of the convicts/appellants was made only
on the basis of suspicion and, therefore,
their conviction cannot be sustained. He
placed reliance upon the judgment of the
Apex Court in Ram Niwas Vs. State of
Haryana : Criminal Appeal No. 25 of
2012, decided on 11th August, 2022.

(95) Ms. Chinu Chauhan, learned
Counsel for the appellant no. 4-Veerpal
Singh in Criminal Appeal No. 549 of 2016
has also adopted the arguments advanced
by Shri Nagendra Mohan. In addition, her
submission is as under :-

I. Highlighting the testimonies of
P.W.26-Constable Rampal Singh and
P.W.61-Naresh Pal Singh, she argued that
on 11.07.1991, two police parties left the
police line vide G.D.18. The first party was
lead by Additional Superintendent of Police
Shri Badri Prasad Singh and the second
party was lead by  Additional
Superintendent of Police Brijendra Sharma.
The G.D. of police line (D-18) shows that
on 11.07.1991, at 08:00 a.m., Veerpal Singh
(convict/appellant  no.4) along  with
Constable Naresh Pal Singh (P.W.61) and
Additional Superintendent of Police Badri
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Prasad Singh left Pilibhit and reached
Allaganj police chowki via Shahjahanpur at
about 03:00-04:00 p.m. on 11.07.1991,
wherein the police party made patrolling
and also laid ambush on Ganga bridge till
12.07.1991 at 04:00-05:00 p.m. and after
that on 12.07.1991, the police party left
Allaganj police chowki and reached police
line Pilibhit via Shahjanpur forest area in
the night of 10:00-11:00 p.m. on
12.07.1991. Thereafter, in the night of
12.07.1991, S.I. Anis Ahmad was dropped
at police station Bisalpur, whereas Veerpal
Singh was dropped at police station
Bilsanda. In these backdrops, she argued
that the alleged incident was of the
intervening night of 12/13.07.1991 and the
distance between Shahjanpur to Bilsanda is
123 Kms, which even by modern
infrastructure requires at least four hours to
reach Bilsanda from police chowki
Allaganj via Shahjahanpur. She also argued
that in the charge-sheet, it was mentioned
that SI Veerpal Singh reached at Police
Station Bilsanda at 10:10 p.m. vide G.D.
entry no. 45 on 12.07.1991. The distance
between "Kachlaghat' to "Allaganj' is 123
Kms. Thus, it is quite improbable that
convict/appellant  Veerpal Singh was
present at the place of the incident at
Bilsanda or Kachlaghat and the presence of
appellant no.4-Veerpal Singh at the place of
the incident is highly doubtful.

Il. The story of the prosecution
about the incident that took place at
"Kachalaghat' is extremely doubtful.

I1l. The team headed by Additional
Superintendent of Police Badri Prasad Singh
with whom the convict/appellant Veerpal
Singh left for Allaganj, should also have been
made accused but he was not made accused
by the Investigating Officer nor his statement
was recorded.

IV. Throughout the case, three
fake encounters were described by the
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prosecution, wherein no police officer was
killed or murdered but in fact in the
intervening night of 12/13.07.1991, fourth
encounter also took place across the river
of Banda police station adjoining to district
Pilibhit, wherein one Inspector, Driver, 3
PAC Constables were killed and one got
injured and their arms and ammunitions
were looted by the terrorists/murderers. The
F.I.LR. of the incident was made through a
letter by a PAC Constable but the
Investigating Officer (C.B.l.) had neither
taken care of the aforesaid incident nor was
pointed it out by the prosecution before the
trial Court.

V. Two out of four terrorists were
named in vigilance report D-1 and were
having a criminal background. The
prosecution witnesses had admitted the
same. There was vigilance report to the
aforesaid effect. Thus, the encounter made
in police station Bilsanda cannot be said to
be a fake encounter as the police party had
eliminated four terrorists in encounter in
self defense.

VI. The material collected and
witnesses of the three F.1.Rs. lodged by the
local police were not examined by the
Investigating Officer,

VII. The investigation of the case
is highly tainted.

VIIl. Hence, she prays that
benefit of doubt ought to have been granted
to the appellant no.4-Veerpal Singh as the
prosecution had failed to prove its case in
respect of appellant no.4-Veerpal Singh
beyond reasonable doubt, hence the
impugned judgment and order in respect of
appellant no.4 is liable to be set-aside.

(96) Shri Daya Shanker Mishra,
learned Senior Advocate assisted by Shri
Umesh Chandra Yadav, learned Counsel
appearing on behalf of the appellants nos.
11, 13, 15 and 16 in Criminal Appeal No.
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549 of 2016 has also supported the
arguments advanced by Shri Nagendra
Mohan and in addition, he argued as under

I. In between 1989-1994,
terrorism was prevalent in district Pilibhit
and around areas as is evident from the
testimonies of P.W.46-Pratap  Singh
Pangati, P.W.51-Mahendra Singh Chandel,
P.W.52- Balakram, P.W.55-Netrapal Singh,
P.W.56-Naresh Chandra, P.W.58-Harkesh
Singh but the trial Court has failed to take
note of this fact.

Il. Though the report of the
Commission of Justice K.P. Singh is
admissible as evidence in view of Section 3
of the Indian Evidence Act but the same
was not produced by the prosecution to
prove its case. In support of his submission,
he placed reliance upon Zakia Ahsan Jafri
vs The State Of Gujarat : 2022 LiveLaw
(SC) 558.

I11. The provisions of Section 207 of
the Code of Criminal Procedure, 1973 has not
been complied with by the trial Court. In
support of his submission, he relied upon the
judgment of the Apex Court in Manoj &
others Vs. State of Madhya Pradesh : 2022
(0) SC 500.

IV. No where in the impugned
judgment of the trial Court, the statement of
defense witness i.e. D.W.1- Prahlad Singh has
been discussed or mentioned by the trial
Court.

V. Though in three encounters,
members of C.R.PF, S.T.F. and PA.C. were
involved but none of the members of S.T.F.
and C.R.P.F. were made accused.

V1. The convicts/appellants being a
members of the discipline force, obeyed the
direction of the higher authorities of the police
and laid ambush in three places i.e. Neoria,
Bilsanda and Puranpur on the report of
vigilance and in all three places, police

personnels including the convicts/appellants
eliminated ten terrorists in encounter in self-
defense. His submission is that the action of
the convicts/appellants were as per the
direction of the higher authorities of the police
coupled with the vigilance report. He argued
that if they disobeyed the direction of the
higher authorities, they ought to have been
punished in terms of Section 7 of the Police
Act, 1861.

VII. The incriminating evidences
under Section 313 of the Code of Criminal
Procedure was put forward to the accused to
explain but the trial Court had dealt with it in a
very casual and cursory manner. According to
him, the statement of accused recorded under
Section 313 Cr.P.C. is the conversation of the
Court with the accused but that has not been
followed by the trial Court. In support of his
submission, he relied upon the judgment of the
Apex Court in Jai Prakash Tiwari Vs. State
of Madhya Pradesh : 2022 (0) SC 646.

VIII. In respect of three encounters,
due investigation was conducted by the local
police and after due investigation, closure
report was submitted in all three F.I.Rs but the
C.B.1., on entrustment of the investigation of
the case by the Apex Court, instead of making
fresh investigation for the three incidents for
which closure report was already submitted or
instead of filing protest petition against the
closure report, had started re-investigation of
the case by lodging three F.I.Rs. corresponding
to the thirteen F.ILRs. lodged by the local
police. His submission is that re-investigation
of the case is unlawful and cannot be
sustained.

IX. There is no motive of the
convicts/appellants to eliminate the ten
Sikhs in encounter. His submission is that
the  convicts/appellants being  police
personnel eliminated ten Sikh terrorists in
encounter in self-defense.

X. The convicts/appellants were
convicted on the basis of circumstantial
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evidence but the prosecution had failed to
link the chain of circumstances and the trial
Court has failed to consider this aspect of
the matter.

XI.  The convicts/appellants,
while performing their official duties being
police officers, had not made any criminal
conspiracy, hence Section 120-B I.P.C.
cannot be  applied against the
convicts/appellants.

XIl. The prosecution had also
failed to prove the facts that the
convicts/appellants had incorrectly framed
any record with intent to save any person
from punishment and also failed to prove
the fact that convicts/appellants had abetted
any commission of crime, hence the
offences punishable under Sections 218 and
117 1.P.C. are not applicable.

XII. There is a serious dispute
about the list of number of the alleged
passengers travelling from the pilgrims bus.
But the trial Court had not dealt with this
aspect of the matter while passing the
impugned order.

XIV. the story set up by the
prosecution of "Kachalaghat' has not been
proved by the prosecution beyond
reasonable doubt as except two alleged
passengers i.e. PW.11 and P.W.13, the
prosecution had failed to produce any
passengers/driver of bus/conductor of bus
or any other eye-witnesses to prove its case
and further the testimonies of P.W.11 and
P.W.13 are contradictory to each other. The
testimonies of PW.11 and P.W.13 are not
reliable as they are highly interested
witnesses as they are the wives of two
terrorists who were eliminated in the
encounter and on the story set up by the
prosecution, they were granted
compensation from the State.

XV. The provisions of Section
364 1.P.C. and 365 I.P.C. are also not
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applicable  under the facts and
circumstances of the case.

XVI. Hence the impugned
judgment and order passed by the trial
Court is liable to be set-aside.

XVII. So far as the sentence is
concerned, he argued that as the
convicts/appellants were performing their
official duties with utmost delinquency,
hence lenient view ought to have been
granted to the convicts/appellants.

(D) ARGUMENTS ON BEHALF
OFVICTIM

(97) Shri L.B. Singh, learned Senior
Advocate, assisted by Shri Sajeet Singh,
Shri Avinash Singh Vishen, Shri Vivek Rai,
Shri Harjot Singh, Shri Ishan Baghel,
appearing on behalf of the victim has
vehemently  opposed the  aforesaid
submissions advanced by the learned
Counsel for the convicts/appellants and
argued as under :-

I. on 20.06.1991, Talwinder
Singh, aged about 17-19 years, resident of
Shahjahanpur, contacted the bus owner,
namely, Amit Kumar (P.W.5), and booked
his bus for pilgrimage and also submitted a
list of 25 passengers for pilgrimage. On
28.06.1991, Amit Kumar (P.W.5) was
granted temporary permit vide serial No.
872 for the period 30.06.1991-13.07.1991
for bus No. UP26/0245. On 29.06.1991, the
bus was plying from Pilibhit to Bareilly to
take passenger alongwith Talwinder Singh
and then after taking passengers therefrom,
the bus was plying from Bareilly to
Nanakmatta. Thereafter, the bus reached in
the evening of 29.06.1991 at Pilibhit,
wherefrom Talwinder Singh along with 25-
26 passengers left Pilibhit for pilgrims tour
from Nanak Mattha Sahib, Sitaarganj,
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Varanasi, Patna Sahib, Huzur Sahib and
Nanded Sahib.

On 10.07.1991, the Superintendent
of Police, Pilibhit called an urgent meeting
with the Station House Officers of three
police stations of Pilibhit, namely, Neoria,
Bilsanda and Puranpur.

On 11.07.1991, a news article
"100-100 chuhe kha kar bili...." was
published in the local newspaper. However,
the aforesaid news item was not exhibited
before the trial Court as it was the photocopy
of the newspaper.

On 12.07.1991, the pilgrims' bus
was returning and as soon as it reached on the
barrier of bridge at about 09:00-11:00 a.m. in
the morning, the police officers stopped the
bus at a bridge and deboarded 10-11 young
Sikhs and only left ladies and children in the
bus. After that the deboarded 10-11 young
Sikhs were taken away on the blue police bus
and few police personnels kept on roaming
the bus around in which the passengers were
sitting and in the evening dropped the
remaining passengers in the bus at the Pilibhit
Gurudwara.

Thereafter, it was not in dispute
that within police station Neoria, on
13.07.1991, at 04:00 a.m., a police encounter
took place in which three Sikhs alleged
terrorists were Killed; within police station
Bilsanda, on 13.07.1991, at 04:30 am., a
police encounter took place in which four
Sikhs alleged terrorists were Kkilled; and
within police station Puranpur, in the
intervening night of 12/ 13.07.1991, a police
encounter took place, in which two Sikhs
alleged terrorists were Killed.

Thereafter, in regard to the incident
which took place within police station i.e.
Neoria, Bilsanda and Puranpur, separate
F.I.Rs. i.e. total 13 F.I.Rs. were registered in
three police stations.

After that within five days of the
incident, a news item was published in

"Times of India' newspaper to the effect
that ten innocent Sikhs have been killed in
a fake encounter by Pilibhit Police. On the
basis of the aforesaid news article and at
the instance of P.W.4-Ajeet Singh, on
18.07.1991, Mr. R.S. Sodhi had filed writ
petition (criminal) before the Apex Court,
wherein initially the Apex Court directed
the Additional Chief Judicial Magistrate,
Pilibhit to make an inquiry and submit its
report.

On 30.03.1992, Station Officer
Bilsanda, Pilibhit identified four deceased
who were allegedly killed in the police
encounter and submitted that they were
terrorists and accordingly submitted final
report.

After that in the year 1992, a
judicial inquiry was conducted by a retired
Judge of this High Court. Thereafter,
considering all the material, the Apex
Court, vide order dated 15.05.1992,
decided the writ petition (Criminal) No.
1118 of 1991 on 15.05.1992 and directed
C.B.l. investigation in the matter.

Thereafter, C.B.I. registered three
F.IRs. i.e. RC 1 (S)/93-SIU.V,, RC 2
(2)/93-SIU.V. and RC3(S)/93-SIU-V. The
C.B.l., after due investigation, filed the
charge-sheet on 09.06.1995.

The trial Court, after appreciating
the evidence on record, had rightly
convicted and sentenced the appellants by
means of the impugned judgment and
order.

Il. After placing the aforesaid
facts, it has been argued by the learned
Senior Counsel for the victim that the
names of 25 passengers including
Talwinder Singh, who was missing, were
shown in the charge-sheet itself. He further
argued that list of passengers ought to be
attested/approved by M.P./M.L.A./Block
Pramukh but the same has not been done.
P.W.22-Ravindra Singh Yadav had denied
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his stamp and his signature on the list of
passengers. The trial Court had also taken
note of the aforesaid facts and on finding
that the conduct of Daya Nidhi Mishra,
who went to the RTO Office, was
suspicious, had rightly directed for
departmental inquiry against him. Thus, it
is conclusive proof that list of passengers
was changed. Therefore, the contention of
the convicts/ appellants in regard to the list
of passengers has no substance.

I1l. The contention of the
convicts/appellants that no eye-witnesses,
who had seen the incidence, were
produced, is absolutely wrong as the eye-
witnesses P.W.17-Kamaljeet Singh, P.W.18-
Gurumej Singh, P.W.20-Bhagwat, P.W.34-
Milkha Singh, P.W.38-Mahendra Singh,
P.W.40-Major Singh, in their depositions,
had clearly deposed that they had seen the
Sikhs with hair open, hands tied in police
vehicles including blue bus surrounded by
policemen at around 05:00 p.m. near
railway crossing.

IV. The police knew the names of
the persons who were Kkilled in fake
encounter but even then the police
personnel  had  shown them in
panchayatnama and post-mortem report as
unidentified and hurriedly disposed off the
dead body of ten deceased who were Killed
in fake encounter as unidentified dead
bodies. To substantiate his submission, he
had drawn our attention to P.W.21-Brijesh
Kumar, who was the Head Wireless
Operator at Pilibhit. He argued that P.W.21,
while seeing the photocopy of essentially
certified radiogram D-88/2, had stated
before the trial Court that a copy of this
radiogram  message was sent by
Superintendent of Police, Pilibhit at 08:36
a.m. on 13.07.1991 and it was transmitted
to all police stations at around 09:40 a.m.
and 10:30 a.m., wherein the name of two
deceased, namely, Baljit Singh alias Pappu
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and Jaswant Singh alias Fauji, was stated.
Thus, it is clear that the police though knew
the names of the deceased persons but even
then the police had shown the dead bodies
of ten young Sikhs as unidentified and
disposed them off in a hurried manner on
13.07.1991.

V. The convicts/appellants have
admitted that they had used arms and
ammunition for killing of ten young Sikhs
in encounter.

VI. So far as the plea of the
convicts/appellants that Additional
Superintendent of Police and
Superintendent of Police under whose
direction the encounter took place, were not
made accused, is concerned, his submission
is that those Additional Superintendent of
Police and Superintendent of Police were
made accused but as no evidence was
found against them, they were exonerated.
However, the trial Court had opined that
their conduct was suspicious and should be
investigated further.

VII. In district Pilibhit, there was
a camp of 15 battalion P.A.C.; a camp of 32
battalion P.A.C.; and some police officers.
From the aforesaid police personnel, a team
was made, namely, Special Police Force
and not Special Task Force (STF) as the
Special Task Force (STF) came into
existence in the year 1998 and there was no
any STF in the year 1991. Therefore, the
contention of the convicts/appellants that
members of STF also participated in the
incident, has no substance.

VIII. Ten deceased persons were
not terrorists but they were innocent
civilians. To substantiate his submission, he
has drawn our attention to P.W.45-Diwan
Singh Rawal, who was the Investigating
Officer of the F.I.R. Nos. 136 of 1991 to
140 of 1991 and submitted the final report
on 30.03.1992, has failed to state any cases
registered against the ten deceased persons,
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hence the plea of the convicts/ appellants
that deceased were terrorists, is without any
basis.

IX. No shoes, no purse, no rupees
were found from the spot. This puts light on
the fact that they were tortured before the
encounter.

X. Panch witness deposed that
panchayatnama was not done in front of them
and their signature was taken on blank
papers. Only one panchayatnama was done
by the Magistrate while others were done by
the police officers. Furthermore, no efforts
were made by the police to identify the
bodies which is mandated under the Police
Regulations Act. Thus, panchayatnama of the
deadbodies of the deceased appears to be
doubtful.

XI. In the year 1991, out of turn
promotions were provided to police
personnel for doing extra courageous job
such as encounter. Therefore, in order to get
the said benefit, the convicts/appellants being
the police personnel had killed ten young
sikhs by showing them to be Kkilled in
encounter.

XIl. So far as the plea of the
convicts/appellants that no compliance of
Section 207 of the Code of Criminal
Procedure was made, he argued that this plea
of the convicts/appellants are contrary to
record as all the documents were provided to
the convicts/ appellants.

XII. So far as the plea of the
convicts/appellants that the report of the
Commission is neither provided to the
convicts/appellants nor it was exhibited,
learned Senior Counsel appearing on behalf
of the victim has place reliance upon the
judgment of the Apex Court in T.T.Antony
vs State Of Kerala & Ors : 2001 (6) SCC
181, and has argued that the report of the
Commission was a fact finding meant only to
instruct the mind of the Government without
producing any document of a judicial nature

and those findings of the Commission of
Inquiry were not definitive like a judgment.

XIV. The driver of the bus
Musharraf Hussain had filed an affidavit
before the Apex Court, stating therein about
the kidnapping/abduction of Sikh youths by
the police party from Kacchla Ghat but he
could not be located and examined during the
course of investigation.

XV. The convicts/appellants have
failed to tender any plausible explanation as
to how  the deceased suffered
abrasion/contusion injuries.

XVI. The number of fire arms
allegedly used by the police personnel in the
three alleged encounters could not be
connected with the empty catridges recovered
from the spot.

XVII. Convict/appellant no. 4-
Veerpal Singh had admitted the fact that he
had fired four rounds. He, in his statement
recorded under Section 313 Cr.P.C., also
admitted his presence on the spot.

XVII.  Since criminal  acts
committed by the convicts/ appellants do not
form the part of discharge of their duties and
as such, sanction for prosecution under
Section 197 CrP.C. is not required. Even
otherwise, the Investigating Officer had made
efforts to get the the sanction under Section
197 CrP.C. from the Government Uttar
Pradesh. This has been established from the
charge-sheet itself.

(E) ARGUMENTS ON BEHALF OF
THE INVESTIGATING AGENCY/C.B.1.

(98) Shri Anurag Kumar Singh, learned
Counsel appearing on behalf of the C.B.1I. has
opposed the contentions of the learned
Counsel for the convicts/appellants and
argued that

I. the convicts/appellants alleged
that the encounter was committed by them
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in self-defence but the convicts/appellants
have failed to show that they had
committed the encounter in a self-defense
as the onus is on the convicts/appellants to
prove the aforesaid facts. In support of his
submission, he relied upon the judgment of
the Apex Court in Om Prakash and others
Vs. State of Jharkhand and another :
(2012) 12 SCC 72 and Rizan and another
Vs. State of Chhattisgarh : 2003 (2) SCC
661.

Il. The amount of ammunition
fired during encounter by the police
personnel to the recovered empty cartridges
is too much, which shows that it was
planted.

I1l. The plea of the learned
Counsel for the convicts/appellants that the
C.B.l. had made re-investigation, which is
not permissible under law, is concerned,
pursuant to the order of the Apex Court, the
C.B.I. took the investigation of the case and
had registered three F.I.Rs corresponding to
13 F.I.Rs. registered by the local police,
therefore, no permission from the
Magistrate for investigation is necessary.

IV. The trial Court has rightly
convicted and sentenced the
convicts/appellants by means of the
impugned judgment and order and there is
no illegality or infirmity in the impugned
order. Hence the above-captioned appeals
are liable to be dismissed.

(F) ANALYSIS

(99) This Court has examined the
submissions advanced by the learned
Counsel for the parties and perused the
statements of the prosecution witnesses,
defense witnesses, the material exhibits
tendered and proved by the prosecution, the
statements of the appellants recorded under
Section 313 CrP.C. and the impugned
judgment.
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FIRST INFORMATION REPORTS

(100) Three separate F.I.LRs. were
lodged in respect of the alleged encounter
occurred at three different places of district
Pilibhit in the intervening night of
12/13.07.1991, which
were as under :-

A. First Place of Incident : Dhamela
Kuan in Mahof Jungle falling in the
jurisdiction of police station Neoria, in the
intervening night of 12/13.07.1991 :-

Name of police | F.I.R. FI1.R. |Name of
personnel/accused lodged |lodged | Deceased
participated in encounter | by local | by

as well as Arms &/ police C.B.I
Ammunition used by
them in encounter (as
per police records
mentioned in charge-
sheet)

1. Chander Pal Singh, SO |1 RC (1) |1.  Baljit

police station Neoria, fired | 144/91 | (S) Singh alias

47 rounds from AK 47 /93- Pappu s/o

rifle no. 6048 out of which | 2. SIU.V | Basant

3 empties recovered. 145/91 Singh,
resident of

2. Rajinder Singh SO PS | 3. village

Amaria fired 48 rounds | 146/91 Arjunpura

from his AK 47 No. 4372 PS

and recovered 8 empties. | 4. Dhariwal

147/91 District

3. Harpal Singh SO PS Gurdaspur.

Gajraula fired 24 rounds |5.

from his AK 47 No. 1017 | 148/91 2. Jaswant

and recovered 12 empties Singh alias
Jassa son

4. Brahmpal Singh SI PS of Basant

Sungadi fired 4 frounds Singh

from .38 revolver of which resident of
no empty could be village
recovered. Arjunpura
police
5. Satinder Singh HC PS station
Neoria fired 17 rounds Dhariwal,
from SLR and recovered 2 District
empties. Gurdaspur.
6.  Subhash  Chander 3. Surjan
Const. P.S. Sungadi fired Singh alias
10 rounds from SLR No. Bittoo son
569 and recovered 5 of Karnail
empties. Singh
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7. Nazim Khan Const. No.
481 PS Barkehra fired 12
rounds from SLR No.
6214 and recovered 2
empties.

8.  Shamsher  Ahmed
Const. No. 375 PS Amaria
fired 7 rounds from 303
rifle and recovered 5
empties

9. Ram Swaroop Const.
No 35 P.S. Gajraula, fired
5 rounds from 303 rifle
No. 8350 and recovered 2
empties.

10. Gyan Giri Const. No.
231 PS Sungadi fired 4
rounds from 303 rifle No.
9427 and recovered 1
empty.

11. Krishan Veer Singh
Const. No. 27, PS
Gajraula fired 6 rounds
from 303 rifle No. 2475
and recovered 2 empties.

12. Sukhpal Singh Const.
No. 71 Police Station
Neoria fired 15 rounds
from 303 rifle No. 8612
and recovered 10 empties.

13. Badan Singh Const.
No. 247 Police Station
Neoria fired 17 rounds
from 303 rifle No. 9021
and recovered 16 empties.

14. Narayan Dass Const.
No. 428 Police Station
Gajraula fired 9 rounds
from 303 rifle No. 9664
and recovered 2 empties.

15. Lakhan Singh Const.
No. 410 Police Station
Hazara fired 6 rounds
from 303 rifle and
recovered 3 empties

16. Karan Singh Const.
No. 30 PS Gajraula fired 2
rounds from 303 rifle of
which no empty could be
recovered.

17. Rakesh Kumar Const.
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resident of
village
Manepur,
police
station
Dhariwal,
district
Gurdaspur.

4.
Harminder
Singh alias
Minta son
of Ajit
Singh
resident of
village
Satkoha,
Police
Station
Dhariwal,
district
Gurdaspur.

No. 125 PS Amaria fired 8
rounds from 303 rifle No.
15919 and recovered 3
empties

18. Nem Chand Const.
No. 465, Police Station
Amaria fired 9 rounds
from 303 rifle No. 31959

and recovered 6 empties.

B. Second Place of

Incident
Phagunai Ghat in the jurisdiction of police
station Bilsanda in the intervening night of

12/13.07.1991 :-

Name of police | F.L.R. FIL.R. [Name of

personnel/accused lodged by | lodged | Deceased

participated in | local by

encounter as well as | police C.B.I.

Arms & Ammunition

used by them in

encounter (as  per

police records

mentioned in charge-

sheet)

1. Devendra Pandey SO | 1.136/91 |RC 1.

Police Station Bilsanda 2(S)/9 | Lakhwinde

fired 15 rounds from AK | 2. 137/91 | 3- r Singh

47 rifle No. 92171 and SIU.V |alias

recovered 3 empties. 3.138/91 Lakha s/o
Gurmej

2. Mohd. Anis, SHO PS | 4. 139/91 Singh  r/o

Bisalpur fired 4 rounds Jagat,

from his personal DBBL | 5. 140/91 Police

.12 bore gun No. 52136 Station

and recovered all the 4 Amaria,

empties. District
Pilibhit

3. Ramesh Bharti, SI

Pilibhit Police Lines,

fired 5 rounds from 303

rifle No. 9800 and 2'. Kartar

recovered all the 5 Sl_ngh slo

empties Ajaib
Singh r/o

4. Veerpal Singh, SI Roquhera,

. - ; Police

Police Station Bilsanda :

. Station

fired 4 rounds from 303 Kila  Lal

rife No. 2927 and Singh

recovered all the 4 7"

empties P(.)I'C.e
District

5. Nathu Singh HC No. Batala.

9 PS Bilsanda fired 5 3 Jaswant

rounds from 303 rifle Singh s/o

No. 9067 and recovered L2
Ajaib

all 3 empties.

Singh,
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6. Dhani Ram Const.
No. 567 PS Bilsanda
fired 3 rounds from 303
rifle No. 9067 and
recovered all 3 empties.

7. Ugarpal Singh Const.
of police station
Bilsanda fired 3 rounds
from 303 rifle No.
66235 and recovered 3
empties.

8. Sugam Chand Const.
No. 540 Police Station
Bilsanda fired 8 rounds
from 303 rifle No. 9472
and recovered 6
empties.

9. Const.  Collector
Singh of Police Station
Bilsanda fired 5 rounds
from 303 rifle No. 8791
and recovered 7
empties.

10. Const. Kunwar Pal
Singh of Police Station
Bilsanda fired 4 rounds
from 303 rifle No. 9154
and recovered 2 empties

11. Shyam Babu Const.
of Police Station
Bilsanda fired 8 rounds
from 303 rifle No. 9017
and recovered 5
empties.

12. Ashok Kumar Const.
of Police Station
Bisalpur fired 7 rounds
from 303 rifle No. 6705
and recovered all the 7
empties.

13. Banwari Lal HC,
PAC 32nd Bn. fired 2
rounds from SLR but
could not recover any
empties.

14, Dinesh  Singh,
Const. PAC fired 10
rounds from SLR and
recovered 6 empties

15. Sunil Kumar Dixit,
Const. PAC fired 6
rounds from SLR and
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resident of
village
Roorkhera,
Police
Station
Kila  Lal
Singh,
District
Batala.

4. Randhir
Singh
Dheera s/o
Sunder
Singh rlo
Meerkacha
na, district
Batala.

recovered 2 empties.

16. Arvind Kumar Singh
Const. PAC fired 4
rounds from SLR and
recovered 2 empties.

17. Ram Nagina Const.
PAC fired 8 rounds from
SLR and recovered 7
empties

18. Vijay Kumar Singh
Const. PAC fired 2
rounds from SLR of
which one empty could
be recovered
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C. Third Place of

Incident

Pattabhoji Jungle in the jurisdiction of
Police Station Puranpur, in the intervening
night of 12/13.07.1991 :

Name of police| FL.R. F.I.R. |Name of

personnel/accused | lodged lodge | Deceased

participated in|by local|d by

encounter as well as | police CB.L

Arms &

Ammunition  used

by them in

encounter (as per

police records

mentioned in

charge-sheet)

1. Vijendra Singh,|1.363/91 |[RC 3|1.

SHO Police Station (S)/93 | Narendra

Puranpur  fired 38|2.364/91 |- Singh

rounds from AK 47 SIU. | alias

rifle, one shot of VLP| 3. 365/91 |V Ninder

which missed and son of

recovered 3 empties Darshan
Singh, r/o

2. MP Vimal SI Pishtor,

Police Station Police

Puranpur fired 18 Station

rounds from SLR and Amaria,

recovered 2 empties District
Pilibhit.

3. MC Durga Pal SI

PS Puranpur fired 17 2.

rounds from SLR and Mukhwin

recovered 4 empties der Singh
alias

4. R.K. Raghav SI, Mukha
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Police Station
Puranpur  fired 5
rounds from .303 and
could not recover any
empty

5. Surjit Singh SI PS
Puranpur fired 45
rounds from stern and
recovered 5 empties

6. U.P. Singh SI
Police Station
Puranpur  fired 7
rounds from .303 rifle
and  recovered 2
empties.

7. Munna Khan
Const. 473, Police
Station Puranpur
fired 18 rounds from
303 rifle and
recovered 10 empties

8. Dur Vijay Singh,
Const. 584, Police
Station Puranpur
fired 15 rounds from
.303 rifle and
recovered 9 empties.

9. Manish Khan,
Const. 23, Police
Station Puranpur

fired 2 rounds from
.303 and recovered
one empty.

10. Mahavir Singh,
Const. 128, PS
Puranpur fired 17
rounds from .303 rifle
and recovered 8
empties.

11. Gaya Ram, Const.
30, fired 3 rounds
from .303 rifle and
recovered 2 empties

12. Register Singh
Const. 371, Police
Station Puranpur
fired 2 rounds from
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son of
Santokh
Singh rl/o
Roorkher
a, District
Gurdaspu
f,

303 rifle and
recovered one empty.

13. Rashid Hussain,
Const. 80, Police
Station Puranpur
fired 2 rounds from
.303 rifle and
recovered one empty.

14. Dur Vijay Singh
Const. 470 fired 14
rounds from SLR and
recovered 4 empties.

15. Sayed Ale Raza
Rizvi, Const./Driver,
Police Station
Puranpur  fired 4
rounds from his
personal .315 bore
rifle and recovered 4
empties.

16. Rajesh Chander
Sharma, SO, Police
Station Madho Tanda
fired 6 rounds from
.38 revolver No.
788739 and
recovered 6 empties.

17. M P Singh SI
Police Station Madho
Tanda fired 15 rounds
from AK 47 rifle No.
36153 and recovered
10 empties.

18. S.P. Singh SI
Police Station Madho
Tanda fired 6 rounds
from .303 rifle No.
9303 and 7 rrounds
from .9 pistol Nol
1133 and recovered 4

and 5 empties
respectively.
19. Harpal Singh,

Const. 37 PS Madho
Tanda fired 3 rounds
from .303 rifle No.
92373 and recovered
2 empties.
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20. Ram Chander
Singh, Const. 429 PS
Tanda fired 2 rounds
from .303 rifle No.
2908 and recovered
one empty.

21. Kishan Bahadur,
Const. 165 Police
Station Madho Tanda
fired 6 rounds from
.303 rifle No. 26210
and recovered 4
empties

22. Surajpal Singh
Const. 257 Police
Station Kotwali,
Pilibhit fired 3 rounds
from his .12 bore
SBBL gun No. BE-
826/1983 and
recovered 3 empties.

APELLANTS' VERSION

(101) The aforesaid police
personnel/appellants had admitted the facts
that they eliminated/killed ten Sikh
terrorists in encounter in the incident that
took place in the intervening night of
12/13.7.1991 in Dhamelakuan forest falling
in the jurisdiction of Neoria; Phagunaighat
falling in the jurisdiction of police station
Bilsanda; and Pattabojhi forest falling in
the jurisdiction of police station Puranpur,
in district Pilibhit. Their case was that there
was vigilance report to the effect that
hardcore terrorists of "Khalistan Liberation
Front' were in adjoining areas and they
might have committed heinous crimes like
murder, loot, land grabbing etc. and have
created panic in the public. In this regard,
ambush was laid by the police personnel
including appellants as well as members of
C.R.PF. & S.P.F. on the date of the incident
i.e. in the intervening night of
12/13.07.1991 in three different places in
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district Pilibhit i.e. Dhamelakuan forest
falling in the jurisdiction of Neuria;
Phagunaighat falling in the jurisdiction of
police station Bilsanda; and Pattabojhi
forest falling in the jurisdiction of police
station Puranpur, in district Pilibhit. During
the course of ambush, 5-6 Sikh terrorists
appeared in Dhamelkuan forest and
challenged the police team, upon which in
retaliation, four Sikh terrorists were
eliminated in Dhamelkuan forest by the
police party, whereas in Phagunaighat
forest, 4-5 Sikh terrorists appeared and
challenged the police party, whereby in
retaliation and in self-defense, three Sikh
terrorists were Kkilled and in Pattabojhi
forest area of police station Puranpur, two
Sikh terrorists were killed.

THE CASE OF
PROSECUTION

THE

(102) Public Interest Litigation No.
1118 of 1991 was filed by Shri R.S. Sodhi,
Advocate, before the Apex Court, wherein
the Apex Court, vide order dated
15.05.1992, entrusted the investigation of
the cases relating to three incidents in
district Pilibhit to C.B.l. In compliance of
the order dated 15.05.1992 passed by the
Apex Court, C.B.l. took over the
investigation and started investigation of
the case and registered three cases, as
stated hereinabove.

(103) The case of the prosecution is
that ten young Sikhs, who were eliminated
by the police personnel/convicts in
encounter, were not terrorists but they
along with others (total 25-26 persons) had
gone as pilgrims for paying obeisance in
Huzur Sahib, Patna Sahib and Nanded from
a bus, bearing registration No. UP 26/0245,
on 29.06.1991. On 12.07.1991, at about 10-
11 a.m., when they were returning from



100 INDIAN LAW REPORTS ALLAHABAD SERIES

pilgrimage and reached "Kachla Ghat'
falling within the jurisdiction of police
station Kotwali Soron, district Etah, the
armed police personnel
(convicts/appellants) intercepted  the
aforesaid bus; got into the bus; deboarded
eleven Sikh persons; and boarded them in
sky blue police bus. After that, some police
personnel got into the passenger's bus and
kept the bus moving around throughout the
day and left this bus at a Gurudwara in
Pilibhit in the night. In the meanwhile, 11
Sikh youths, who were deboarded from the
bus, were divided into three parts and in the
intervening night of 12/13.07.1991, they
were Killed by the police personnel
/appellants in the night itself and after that
further action showing the encounter with
the terrorists, FIRs in connection with the
encounter in police station Neoria, Police
Station Bilsanda and Police Station
Puranpur were registered.

FINDING OF THE TRIAL COURT

(104) The trial Court believed the
testimonies of two witnesses, namely,
P.W.11-Smt. Swarnjeet Kaur and P.W.13-
Balwinderjeet Kaur and convicted and
sentenced the appellants by means of the
impugned judgment and order in the
manner as stated hereinabove in paragraph-
2, on coming to the conclusion that ten
Sikh youths were killed in fake encounter
after being kidnapped from the pilgrims'
bus by the police personnel/appellants.

QUESTION

(105) From the rival submissions of the
parties and also going through the record,
there is no dispute that ten Sikhs youth were
killed in three different places of the district
Pilibhit as stated hereinabove, but question is
that whether ten Sikh youths were actually

killed in encounter by the police
personnel/appellants as ten deceased persons
were terrorists or whether ten Sikh
youths/deceased persons were killed in fake
encounter after kidnapping them from the
pilgrim’s bus by the police
personnel/appellants.

RELIABILITY OF THE EVIDENCE
OF BOOKING OF BUS, BEARING NO.
UP26/0245 BELONGING TO PW5-AMIT
KUMAR FOR PILGRIMS

(106) PW.J5-Amit Kumar was the
owner of the bus, bearing No. UP 26/0245.
His evidence shows that one Talwinder Singh
(missing) had approached him for a bus for
pilgrimage w.e.f. 29.06.1991 to 12.07.1991.
After that he applied for temporary permit of
his bus No. UP 26/0245 from 30.06.1991 to
13.07.1991 for plying it from Bareilly to
Sitarganj (empty) and from Sitarganj to Patna
Sahib and Huzur Sahib by enclosing two sets
of the list of passengers. Pursuant to his
aforesaid application, permit was granted to
him from the office of R.T.O., Bareilly for
plying his bus wef 30.06.1991 to
13.07.1991 in the aforesaid route. After that
on 29.06.1991, Talwinder Singh came to his
office and he handed over a copy of the
temporary permit and list of passengers to
him (P.W.5-Amit Kumar) as well as driver of
the bus, namely, Musharraf. Thereafter, his
bus went to pick up the passengers in
Sitarganj and after picking up passengers, the
bus returned to his office, wherein there were
around 25-26 passengers in the bus.
Thereafter, driver Musharraf returned around
08:00-08:30 a.m. on 13.07.1991 and told him
that the bus was parked near the office.

(107) The testimony of P.W.5-Amit
Kumar also established the fact that
Talwinder Singh (missing) had booked the
bus of PW.5, bearing No. UP 26/0245, for
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pilgrims w.e.f. 29.06.1991 to 12.07.1991 as
is evident from the Receipt of New
Hindustan Travels belonging to P.W.5 dated
20.07.1991, which was exhibited as Ext.
Ka-7. From perusal of Ext. Ka.7, it
transpires that bus of the P.W.5-Amit
Kumar was booked by Talwinder Singh
(missing) for pilgrims for plying it from
Bareilly to Sitarganj (empty) and from
Sitarganj to Patna Sahib and Huzur Sahib
and also there was signature of Talwinder
Singh in the Receipt (Ext. Ka.7).

(108)  The testimonies of P.W.1-
Brajesh Singh, who was the AR.T.O.,
Bareilly at that relevant time and P.W.2-
Ranvir Singh, who was the Senior Clerk in
the office of R.T.O. Office, also shows that
P.W.5-Amit Kumar applied for temporary
permit of his bus No. UP 26/0245 from
30.06.1991 to 13.07.1991 for plying it from
Bareilly to Sitarganj (empty) and from
Sitarganj to Patna Sahib and Huzur Sahib
by enclosing two sets of the list of
passengers. Pursuant to his aforesaid
application, permit was granted to him
from the office of R.T.O., Bareilly for
plying his bus w.e.f. 30.06.1991 to
13.07.1991 on the aforesaid route.

(109) From the testimonies of P.W.1-
Brajesh Singh, P.W.2-Ranvir Singh and
P.W.5-Amit Kumar, it is established that
permit was granted to P.W.5-Amit Kumar
for plying his bus, bearing No. UP26/0245
w.e.f. 30.06.1991 to 13.07.1991, from
Bareilly to Sitarganj (empty) and Sitargan]
to Patna Sahib and Huzur Sahib and also
copy of permit along with list of passengers
was provided to P.W.5-Amit Kumar from
the office of R.T.O., Bareilly.

RELIABILITY OF THE
EVIDENCE OF LIST OF
PASSENGERS TRAVELING IN THE
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AFORESAID BUS, BEARING No.
UP26/0245, BELONGING TO P.W.5-
AMIT KUMAR

(110) Having dealt with the facts that
bus of P.W.5-Amit Kumar was booked by
Talwinder Singh (missing) for pilgrims and
permit of bus, UP26/0245, was granted to
the owner of the bus, namely, P.W.5-Amit
Kumar for plying his bus, bearing No.
UP26/0245  w.e.f. 30.06.1991  to
13.07.1991, from Bareilly to Sitarganj
(empty) and Sitarganj to Patna Sahib and
Huzur Sahib and also copy of permit along
with list of passengers was provided to
P.W.5-Amit Kumar from the office of
R.T.O., Bareilly, now it is necessary to
dwell upon the contentions put forth by the
learned Counsel for the appellants which
pertains to the acceptability and reliability
of the factum of the list of passengers
travelling in the bus, bearing No.
U.P.26/0245.

(111) The contention of the learned
Counsel for the appellants is that the list of
passengers travelling in the bus belonging
to P.W.5-Amit Kumar is highly doubtful
and cannot be believable as the prosecution
has failed to prove the facts that the list of
passengers was the same which was
provided to P.W.5-Amit Kumar by R.T.O.
Office, Bareilly as the original list of
passengers were missing and copy of the
list of passengers produced by the
prosecution is not readable. Their
contention is that P.W.1-Brajesh Singh and
P.W.2-Ranveer Singh had clearly stated in
their  depositions  that the  then
Superintendent of Police (Rural), Bareilly,
namely, Dayanidhi Mishra came to his
R.T.O. office and enquired about the permit
of the bus as well as list of passengers and
after that on the request of Dayanidhi
Mishra, the then Superintendent of Police,
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photocopy of the original carbon copy of
the list of passengers was provided to him.
Later on, PW.-2 Ranvir Singh made a
complaint to the effect that from the file of
permit, original carbon copy of the list of
passengers is missing. Thus, the list of
passengers produced by the prosecution is
not reliable and is highly doubtful as list of
passengers, which was placed on record by
the prosecution, was also not legible,
therefore, the prosecution's story of
kidnapping ten Sikh youths from the
pilgrims’ bus cannot be believable.
Furthermore, the prosecution though very
well knew the fact that the then
Superintendent  of  Police  (Rural),
Dayanidhi Mishra, took away the carbon
copy of the list of passengers even though
he had no concern with the same but it
neither interrogated nor examined him. The
prosecution has failed even to show the
reason as to why the then Superintendent of
Police (Rural) Dayanidhi Mishra was not
examined by the prosecution. According to
the appellants, except in the composite
charge-sheet filed against the accused
persons/appellants, none of prosecution
witnesses had stated complete names of the
persons said to have been travelled in the
bus, therefore, the list of passengers
produced by the prosecution cannot be
believable and trustworthy.

(112) Refuting the aforesaid contention
of the learned Counsel for the appellants in
regard to list of passengers, Shri 1.B. Singh,
learned Counsel for the victim as well as
learned Counsel for the C.B.I have drawn our
attention to the charge-sheet and contended
that the C.B.l, after due investigation,
mentioned the names of the each passengers
in the charge-sheet. Shri 1.B. Singh, learned
Senior Counsel, appearing on behalf of the
victim, however, has stated that though
Dayanidhi Mishra has no concern with the

list of passengers but the Investigating
Officer of C.B.I. had made serious lacunae by
not examining Dayanidhi Mishra as
prosecution witness.

(113) In response, learned Counsel for
the C.B.l. has failed to show any cogent
evidence which establishes the reason for not
examining the then Superintendent of Police
Dayanidhi Mishra as prosecution witness in
order to testify the actual list of passengers
who were said to have been travelling in the
bus as pilgrims.

(114) It transpires from the evidence on
record as well as rival submissions advanced
by the parties that original list of passengers
were not available either with the owner of
the bus i.e. PW.5-Amit Kumar or in the
office of R.T.O., Bareilly during the course of
investigation or during the course of trial as is
evident from the evidence of P.W.1-Brajesh
Singh and PW.2-Ranvir Singh. PW.1-
Brajesh Singh had stated before the trial
Court that after sometime of issuing the
temporary permit to P.W.5-Amit Kumar, the
then S.P. (Rural) Dayanidhi Mishra came to
his office and inquired about the said permit
and bus and requested to supply copy of
permit of the bus, upon which copy of the
permit was supplied to him. However, on the
next day Ranvir Singh (PW.2) made a
complaint to R.T.O., Bareilly that original list
of passengers were not tagged with the file,
upon which R.T.O., Bareilly called an
explanation from him.

(115) Ex Ka.5, which is an explanation
sought by R.T.O. Bareilly to A.R.T.O. (E),
Bareilly mentioned in the temporary
application form, reads as under :-

"A.R.T.O. (E), cjsyh
wffe foifie = gdm@r g & arn
A B FHET B MY A T | ST HIET
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DU Hel™ 8 I8 I el T
Pl BT & IR F R I 3ravrg
PR |
R.T.O.,s¥
4/12/1991

(116) Ex. Ka. 1, which is the reply
of A.R.T.O. (E), Bareilly in response to

the aforesaid explanation, reads as
under :-

"Ho uRdsd 3rfe. axe,

ARGy

T 2 6 v gy sad &
e W HA AT U=ed Sil A Gl
D YA BET DI B BT HIYRIT
RIS FURRA & gRT R T o |
wRie W ¥ gaN o 9 gen &
Hel Dle Y g8T qrovy 8l ugd |
N dopld v Tl§ W 9We AmT ar
S qarm {6 39 d U dad BIc
DI & BEF DA T 2|
A.R.T.O. (E), Bareilly
4/12/91"

(117) 1t transpires from Ex. Ka.1 and
Ex. Ka.5 coupled with the depositions of
P.W.1-Brajesh Kumar and P.W.2-Ranveer
Singh that though the then Superintendent
of Police (Rural) Dayanidhi Mishra had no
concern with the list of passengers but even
then he went to R.T.O. Office, Bareilly and
took it but the prosecution has failed to
examine Dayanidhi Mishra in order to
testify the list of passengers nor the
prosecution had tendered any explanation
as to why the then S.P. (Rural), Dayanidhi
Mishra was not produced before the trial
Court for adducing evidence. Thus, it is
quite apparent from the evidence of P.W.1
and P.W.2 that original list of passengers
travelling the bus was missing and the copy
of the list of passengers which was
available was not legible.
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(118) It is pertinent to mention at this
juncture that Talwinder Singh, who booked
the bus w.e.f. 30.06.1991 to 12.07.1991 for
pilgrimage; Mushrraf, driver of the bus;
and cleaner of the bus, were not examined
by the prosecution as they were said to be
missing during trial and it appears that the
C.B.l. had not investigated the missing of
the aforesaid persons, though they are the
most valuable witnesses.

(119) P.W.11-Swarnjeet Kaur, who is
the wife of deceased Harminder Singh alias
Minta and P.W.13-Smt. Balwinderjeet Kaur
alias Lado, who is the wife of deceased
Baljeet Singh alias Pappu and sister-in-law
of deceased Jaswant Singh. Both these
witnesses stated in their testimonies that
they were travelling with their relatives in
the bus. P.W.11-Swarnjeet Kaur, in her
cross-examination, had deposed that bus
was big and 25-26 passengers were
travelling but she did not know whether the
bus was filled with passengers or not.
P.W.11 had also stated that she did not
know that out of 25-26 passengers, how
many males; how many females; and how
many children were travelling. PW.11 had
further stated that though she boarded from
Nanakmatta but she did not know about
other passengers and about the place of
their boarding in the bus.

(120) P.W.13-Balwinderjeet Kaur
alias Lado, in her examination-in-chief,
had stated before the trial Court that total
25-26 passengers were travelling in the bus
and out of 25-26 passengers, 10-11 young
Sikh, 2-3 old persons, 2-3 children and
others women were travelling in the bus.

(121) It transpires from the evidence
of PW.11-Swarnjeet Kaur and P.W.13-
Balwinderjeet Kaur alias Lado that both
these witnesses though stated to have
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travelled along with them as pilgrims in the
bus for about 13 days in different places,
but even then, in their testimonies, both of
them could not name each other or any
other passengers travelling in the bus. It
appears that both these witnesses though
stated that 25-26 passengers were travelling
in the bus for about 13 days but even then
they did not know each other nor knew the
name of other passengers.

(122) Taking into consideration the
evidence of PW.1, PW.2, PW.5, PW.11
and P.W.13 in connection with the list of
passengers coupled with the evidence of
Investigating Officer Shri J.C. Prabhakar
(PW.29) and also the fact that 25-26
passengers were said to have been
travelling in the bus, but the prosecution
had only produced PW.11 and P.W.13 as
the persons travelling in the bus and the
prosecution had also failed to show as to
why other passengers were not examined, it
transpires that the list of passengers
mentioned only in the charge-sheet appears
to be not trustworthy. It also transpires that
except mentioning the names of the
passengers in the charge-sheet, none of the
prosecution witnesses had stated the facts
that the name of the passengers mentioned
in the charge-sheet were the same
passengers travelling in the bus in question
at the time of the occurrence. Furthermore,
the prosecution had only examined P.W.11
and P.W.13 as the witnesses travelling in
the bus but even they did not know the
names of the passengers. The prosecution
had not produced other passengers in the
witness box nor tendered any explanation
for not producing them as prosecution
witnesses.

RELIABILITY OF THE
EVIDENCE OF P.W.11-SWARNJEET
KAUR, P.W.4- AJIT SINGH,

P.W.13-BALWINDERJEET
ALIAS LADO

KAUR

(123) Now, we have considered the
evidence of P.W.11-Swarnjeet Kaur, P.W.4-
Ajit Singh, who is the father-in-law of
PW.11 and P.W.13-Balwinderjeet Kaur
alias Lado. The evidence of P.W.11-Smt.
Swarnjeet Kaur shows that she along with
her husband Harminder Singh alias Minta
(deceased) were boarded in the bus from
Nanakmatta on 29.06.1991 for darshan of
Nanakmatta, Patna Sahib, Huzur Sahib and
other places and returned on 12.07.1991.
According to her, when they were returning
on 12.07.1991, the police stopped their bus
near the barrier of a big river's bridge and
after that several police personnel boarded
on their bus and deboarded 10-11 young
Sikhs and only 2-3 old persons, children
and women were left in the bus. After that
some police personnel boarded on the bus
and some police personnel boarded 10-11
young Sikhs in police bus. Thereafter, the
police personnel kept moving their bus here
and there and in the evening, rest of the
passengers were left in Pilibhit Gurudwara.
In the night, she stayed in the Gurudwara
and in the next morning, through a
Sewadar, she sent a telegram to her father-
in-law, upon which her father-in-law came
from Punjab and when she was brought by
her father-in-law to home, then, her father-
in-law told her that her husband was killed
by the police.

(124) The evidence of P.W.4-Ajit
Singh, who is the father-in-law of P.W.11,
shows that his son Harminder alias Minta
(deceased) went along with his wife
Swarnjeet Kaur (P.W.11) for pilgrimage
tour from Nanakmatta, from where his son
sent a telegram to the effect that they would
go for Huzur Sahib and return on 15th or
16th. He stated that he came to know from
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the newspaper that some pilgrims while
returning from Huzur Sahib were killed, in
which name of his son Harminder was also
there. After 2-3 days of reading the
newspaper, he went along with his
daughter-in-law to Pilibhit and after that he
went to leave his daughter-in-law to home
from Pilibhit. He further stated that he
came to know about the death of his son in
police encounter from newspaper on 14th -
15th July, 1991.

(125) From the evidence of P.W.4-Ajit
Singh and P.W.11-Swarnjeet Kaur, it
transpires that statement of P.W.11-
Swarnjeet Kaur that from a Sewadar of
Pilibhit Gurudwara, she sent a telegram to
her father-in-law (P.W.4-Ajit Singh), upon
which her father-in-law (P.W.4-Ajit Singh)
came and she was taken away to home
where her father-in-law stated that her
husband was Kkilled, whereas P.W.4-Ajit
Singh had stated before the trial Court that
from the newspaper, he knew the Killing of
his son in a police encounter and thereafter
he went along with his daughter-in-law
(P.W.11) to Pilibhit. Thus, from the reading
of the aforesaid, it is apparent that the
statements of P.W.11-Swarnjeet Kaur and
her father-in-law P.W.4-Ajit Singh are
contradictory to each other, therefore, their
statements in this regard cannot be said to
be trustworthy.

(126)  The evidence of P.W.13-
Balwinderjeet Kaur alias Lado shows that
on 29.06.1991, she along with her husband
Baljeet Singh alias Pappu (deceased), her
brother-in-law Jaswant Singh (deceased)
and mother-in-law Surjeet Kaur, went for
pilgrimage tour of Nanakmatta, Patna
Saheb, Huzur Sahib etc. on a bus and after
12-13 days of tour, they were returning on
12.07.1991 and while returning, the police
had stopped their bus near a bridge and
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after that 8-10 police personnel boarded
from both the door of the bus and
deboarded 10-11 young Sikhs including her
husband and brother-in-law from the bus
and boarded them in blue colour police bus.
After that police personnel sat in their bus
and kept moving their bus here and there
whole day and in the evening, their bus was
left in Pilibhit Gurudwara. The policemen
told them that they deboarded the Sikh
terrorists from the bus, therefore, they
should not tell anyone about this. She also
stated that while deboarding Sikhs, 2-3
Sikhs tried to run but they were caught by
the villagers and handed over to the police.

(127) It transpires from statements of
both P.W.11-Swarnjeet Kaur and P.W.13-
Balwinderjeet Kaur that their bus left them
in the evening of 12.07.1991 at Pilibhit
Gurudwara but they did not tell anyone
about alleged kidnapping or abduction of
their husband or brother-in-law to anyone
nor made any complaint either to police,
even though according to their testimonies,
large number of Sewadar and other
pilgrims were present there.

(128) From the aforesaid as well as
from careful reading of the evidences of
P.W.11-Swarnjeet Kaur and PW.13-
Balwinderjeet Kaur coupled with the
evidence of P.W.4-Ajit Singh, it appears
that the presence of PW.11 and P.W.13 in
the pilgrims bus are doubtful.

CRIMINAL CONSPIRACY

(129) Now, this Court intends to
address the issue which pertains to criminal
conspiracy. The appellants before this
Court were, charge-sheeted for the offence
of criminal conspiracy within the meaning
of Section 120B IPC apart from other
offences. The trial Court found all the
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appellants guilty of the offences under
Section 120B IPC and awarded sentence in
the manner as stated in paragraph-2
hereinabove.

(130) Before analyzing the present facts
with reference to Section 120B IPC in order
to find out whether the charge of criminal
conspiracy is proved in respect of each of the
appellants, it is pertinent to note that Section
120B 1.P.C. which is reproduced below :-

"120B. Punishment of criminal
conspiracy - (1) Whoever is a party to a
criminal conspiracy to commit an offence
punishable with death, imprisonment for life
or rigorous imprisonment for a term of two
years or upwards, shall, where no express
provision is made in this Code for the
punishment of such a conspiracy, be punished
in the same manner as if he had abetted such
offence.

(2) Whoever is a party to a criminal
conspiracy other than a criminal conspiracy
to commit an offence punishable as aforesaid
shall be punished with imprisonment of either
description for a term not exceeding six
months, or with fine or with both."

(131) A perusal of the above shows that
in order to constitute an offence of criminal
conspiracy, two or more persons must agree
to do an illegal act or an act which if not
illegal by illegal means.

(132) The Apex Court on several
occasions has explained and elaborated the
element of conspiracy. In Noor Mohammad
Mohd. Yusuf Momin vs State of
Maharashtra : (1970) 1 SCC 696, the Apex
Court has observed:

"Criminal conspiracy postulates an
agreement between two or more persons to
do, or cause to be done an illegal act or an act

which is not illegal, by illegal means. It
differs from other offences in that mere
agreement is made an offence even if no step
is taken to carry out that agreement. Though
there is close association of conspiracy with
incitement and abetment the substantive
offence of criminal conspiracy is somewhat
wider in amplitude than abetment by
conspiracy as contemplated by Section 107,
I.P.C. A conspiracy from its very nature is
generally hatched in secret. It is, therefore,
extremely rare that direct evidence in proof of
conspiracy can be forthcoming from wholly
disinterested, quarters or from utter strangers.
But, like other offences, criminal conspiracy
can be proved by circumstantial evidence."

(133) In E.G. Barsay v. State of
Bombay AIR 1961 SC 1762, the
following was stated :-

...... The gist of the offence is an
agreement to break the law. The parties to
such an agreement will be guilty of criminal
conspiracy, though the illegal act agreed to be
done has not been done. So too, it is not an
ingredient of the offence that all the parties
should agree to do a single illegal act. It may
comprise the commission of a number of
acts. Under Section 43 of the Indian Penal
Code, an act would be illegal if it is an
offence or if it is prohibited by law. Under the
first charge the accused are charged with
having conspired to do three categories of
illegal acts, and the mere fact that all of them
could not be convicted separately in respect
of each of the offences has no relevancy in
considering the question whether the offence
of conspiracy has been committed. They are
all guilty of the offence of conspiracy to do
illegal acts, though for individual offences all
of them may not be liable.

(134) A three-Judge Bench in Yash
Pal Mittal v. State of Punjab : (1977) 4



12 All.

SCC 540 had noted the ingredients of the
offence of criminal conspiracy and held:

"10. The main object of the
criminal conspiracy in the first charge is
undoubtedly cheating by personation. The
other means adopted, inter alia, are
preparation or causing to be prepared
spurious passports; forging or causing to be
forged entries and endorsements in that
connection; and use of or causing to be
used forged passports as genuine in order to
facilitate travel of persons abroad. The final
object of the conspiracy in the first charge
being the offence of cheating by
personation, as we find, the other offences
described therein are steps, albeit, offences
themselves, in aid of the ultimate crime.
The charge does not connote plurality of
objects of the conspiracy. That the
appellant himself is not charged with the
ultimate offence, which is the object of the
criminal conspiracy, is beside the point in a
charge under Section 120-B IPC as long as
he is a party to the conspiracy with the end
in view. Whether the charges will be
ultimately established against the accused
is a completely different matter within the
domain of the trial court.

11. The principal object of the
criminal conspiracy in the first charge is
thus "cheating by personation”, and without
achieving that goal other acts would be of
no material use in which any person could
be necessarily interested. That the appellant
himself does not personate another person
is beside the point when he is alleged to be
a collaborator of the conspiracy with that
object. We have seen that some persons
have been individually and specifically
charged with cheating by personation under
Section 419 IPC. They were also charged
along with the appellant under Section 120-
B IPC. The object of criminal conspiracy is
absolutely clear and there is no substance in
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the argument that the object is merely to
cheat simpliciter under Section 417, IPC."

(135) As already stated, in a criminal
conspiracy, meeting of minds of two or
more persons for doing an illegal act is the
sine qua non but proving this by direct
proof is not possible. Hence, conspiracy
and its objective can be inferred from the
surrounding circumstances and the conduct
of the accused. Moreover, it is also relevant
to note that conspiracy being a continuing
offence continues to subsist till it is
executed or rescinded or frustrated by the
choice of necessity. In K. R
Purushothaman v. State of Kerala :
(2005) 12 SCC 631, the Apex Court has
made the following observations with
regard to the formation and rescission of an
agreement constituting criminal conspiracy:

"To constitute a conspiracy,
meeting of minds of two or more persons
for doing an illegal act or an act by illegal
means is the first and primary ondition and
it is not necessary that all the conspirators
must know each and every detail of the
conspiracy. Neither is it necessary that
every one of the conspirators takes active
part in the commission of each and every
conspiratorial acts. The agreement amongst
the conspirators can be inferred by
necessary implication. In most of the cases,
the conspiracies are proved by the
circumstantial evidence, as the conspiracy
is seldom an open affair. The existence of
conspiracy and its objects are usually
deduced from the circumstances of the case
and the conduct of the accused involved in
the conspiracy. While appreciating the
evidence of the conspiracy, it is incumbent
on the court to keep in mind the well-
known rule governing circumstantial
evidence viz. each and every incriminating
circumstance must be clearly established by
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reliable evidence and the circumstances
proved must form a chain of events from
which the only irresistible conclusion about
the guilt of the accused can be safely
drawn, and no other hypothesis against the
guilt is possible. Criminal conspiracy is an
independent offence in the Penal Code. The
unlawful agreement is sine qua non for
constituting offence under the Penal Code
and not an accomplishment. Conspiracy
consists of the scheme or adjustment
between two or more persons which may
be express or implied or partly express and
partly implied. Mere knowledge, even
discussion, of the plan would not per se
constitute conspiracy. The offence of
conspiracy  shall  continue till  the
termination of agreement."”

(136) From the law discussed above,
it becomes clear that the prosecution must
adduce evidence to prove that :-

(i) the accused agreed to do or
caused to be done an act;

(ii) such an act was illegal or was
to be done by illegal means within the
meaning of IPC; and

(iii) irrespective of whether some
overt act was done by one of the accused in
pursuance of the agreement.

(137) In the instant case, the
prosecution has examined PW-11 Swarnjeet
Kaur and P.W.13-Balwinderjeet Kaur to
prove the charges of conspiracy in the bus on
the date of the incident. They were presented
to support the prosecution case that
immediately preceding the fateful incident,
when they were returning from pilgrimage
through a bus, police personnel including the
appellants had, in execution of their
conspiracy, stopped the bus near the bridge of
the river; deboarded 11 Sikhs youths from the
bus and boarded them in a blue colour bus;

some police personnel were boarded in the
bus and their bus were roaming here and
there whole day and in the evening they were
dropped in Pilibhit Gurudwara.

(138) The defence has controverted the
testimony of PW-11 and PW.13 on several
aspects which has already been discussed
hereinabove. It has been alleged that P.W.11
and PW.13 are the interested and tutored
witnesses and their presence in the bus at the
time of the incident as well as in Pilibhit
Gurudwara is doubtful. PW.11 and PW.13
were brought in by the Investigating Officer
to fill the lacunae, if any, in their investigation
and to further make a strong case against the
appellants. The defence has further denied the
presence of appellants on the bus.

(139) First of all, in order to prove
kidnapping and abduction of ten Sikhs from
the pilgrimage bus, the prosecution has relied
upon the testimony of PW-11 and P.W.13. As
stated hereinabove, the testimonies of the
P.W.11 and P.W.13 shows that their presence
on the said pilgrimage bus at the time when
the alleged 10 Sikhs youths were deboarded
from the bus is extremely doubtful.

(140) During the trial, the identification
of the appellants were not done by the
prosecution from PW.11 and PW.13 and
further the prosecution witnesses have
claimed that 25 persons/passengers were
travelling in the pilgrimage bus but the
prosecution has failed to show any reason as
to why only two passengers i.e. PW.11 and
P.W.13 out of 25 passengers were produced
by them in order to prove its case.

(141) From the aforesaid, it transpires
that the testimonies of PW.11 and P.W.13
about kidnapping of 10-11 Sikhs by the
police personnel appears to be not
probable. It also transpires from statements
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of prosecution witnesses that except P.W.11
and P.W.13, the prosecution has failed to
produce any other witnesses viz. other
passengers travelling in the bus. The
villagers who caught 2-3 young Sikhs
while they tried to run in order to escape
and handed them over to the policeman,
have not been examined. No independent
witnesses with regard to kidnapping of 10-
11 young Sikhs were examined by the
prosecution. It also transpires from the
record that none of the prosecution
witnesses had identified the
convicts/appellants by stating that they
were the appellants who kidnapped and
abducted 10-11 Sikhs from the pilgrimage
bus. Even no identification was made by
the prosecution nor PW.11 and P.W.13 had
identified the convicts/appellants to the
effect that they were the appellants who
kidnapped or abducted their
husbands/deceased.

(142) From the aforesaid, it is quite
apparent that the prosecution has failed to
prove the facts that the police personnel
had kidnapped or abducted 10-11 Sikh
persons and after that by making criminal
conspiracy  with  common intention,
bifurcated them in three groups and killed
them at three separate places i.e. Neoria,
Bilsanda and Pooranpur. Thus, from the
consideration in totality of circumstances
and the evidence in the case, this Court is
not inclined to accept that the prosecution
had established the fact that the appellants
committed criminal conspiracy in the
kidnapping, abduction and murder of ten
Sikh youths, hence conviction and sentence
of appellants under Sections 302/120-B,
364/120-B, 365/120-B, 218/120-B,
117/120-B 1.P.C. are not at all just and
proper.

(G) CONVICTION
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(143) Now, the question then would
be what offence is made out. We have
given our anxious thought to this question.

(144) The case of the appellants was
that they killed ten terrorists persons as
they eliminated them in self defense
because when they saw the terrorists came
out from the forest area, then, they
challenged them and all of a sudden, the
terrorists opened fire and in retaliation and
in self-defense, the appellants had opened
fire and in that way, ten terrorists persons
were Killed in the firing.

(145) The claim of the appellants that
they killed ten terrorists persons in self-
defense does not corroborate with the
medical evidence as from perusal of the
ante-mortem injuries of four deceased
persons out of ten deceased persons killed
in the forest area of Phagunai Ghat within
the jurisdiction of Police Station Bilsanda,
District Pilibhit, it transpires that apart from
injuries of fire arm, lacerated and abrasion
wounds as well as amputation were found
on the body of the four deceased persons.
The appellants have failed to explain/prove
the lacerated wounds, abrasions and
amputation caused on the body of the
deceased.

(146) It is not the duty of the police
officers to Kill the accused merely because
he/she is a dreaded criminal. Undoubtedly,
the police have to arrest the accused and
put them up for trial.

(147) From the aforesaid, we are of
the opinion that the case of the appellants
would be covered by Exception 3 to
Section 300 of the I.P.C., which provides
that culpable homicide is not murder if the
offender, being a public servant, or aiding a
public servant acting for the advancement
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of public justice, exceeds the powers given
to him. by law, and causes death by doing
an act which he, in good faith, thinks to be
lawful and necessary for the due discharge
of his duty as a public servant without ill-
will towards the person whose death he has
caused.

(148) Admittedly, it appears from the
entire evidence and the material on record
that the higher authorities on the basis of
confidential police reports believed that
there were some terrorists, who were
travelling with the passengers/pilgrimage to
Nanakmatta, Patna Sahib, Huzur Sahib,
were intercepted by the appellants and out
of those passengers travelling in the bus,
10-11 young Sikhs were taken in the police
bus and they were killed by the appellants,
who are police personnel in three different
places i.e. Neoria, Bilsanda and Puranpur.
The prosecution has shown criminal
antecedents of four to six deceased who
were involved in various terrorist activities
in Punjab and they in order to promote the
Liberation of Khalistan were also operating
in the tarai region of district Pilibhit and
nearby areas, were eliminated in police
encounters by the appellants who have also
admitted this fact in their statements under
Section 313 of the Cr.P.C. before the trial
Court. They participated in the three
respective police teams which shot dead ten
Sikh terrorists within the jurisdiction of
three police stations Neoria, Bilsanda and
Puranpur.

(149) The act of the appellants in
eliminating the terrorists who were
involved in various criminal cases of
murder, loot, TADA activities as has been
demonstrated from the criminal antecedents
of some of the deceased, namely, Baljit
Singh alias Pappu, Jaswant Singh,
Harminder Singh alias Minta, Surjan Singh

alias Bittu, Lakhvinder Singh but the
appellants have failed to lead any defence
against the other deceased whether they
were also involved in terrorist activities
with the four to six deceased and it was
only argued by the appellants Counsel that
other deceased who were shot in encounter
were the companions of the four deceased,
hence they were also killed in encounter
but this contention of the learned Counsel
for the appellants is not at all acceptable as
act of the appellants cannot be justified to
kill innocent persons along with some
terrorist taking them to be also terrorists.

(150) In the present case, there was no
ill-will between the appellants and the
deceased persons. The appellants were
public servants and their object was the
advancement of public justice. No doubt,
appellants exceeded the powers given to
them by law, and they caused the death of
the deceased by doing an act which they, in
good faith, believed to be lawful and
necessary for the due discharge of their
duty. In such circumstances, the offence
that was committed by the appellants, was
culpable homicide not amounting to murder
punishable under Section 304 of L.P.C.
Thus, we are of the view that the appellants
should have been convicted under Section
304 Part-1 I.P.C. instead of Section 302
I.P.C.

(H) CONCLUSION

(151) For reasons stated hereinabove,
the above-captioned appeals are partly
allowed. The conviction and sentence of
the appellants under Sections 302/120-B,
364/120-B, 365/120-B, 218/120-B,
117/120-B 1.P.C. by means of the impugned
judgment and order dated 04.04.2016
passed by the trial Court are hereby set-
aside. However, this Court convicts the
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appellants under Section 304 Part | of the
Indian Penal Code and sentences them to
seven years' rigorous imprisonment along
with fine of Rs.10,000/-, which this Court
considers adequate in the circumstances of
the case. In default of payment of fine of
Rs.10,000/-, appellants shall undergo
additional imprisonment of three months.

Appellants Devendra Pandey and
Mohd. Anish of Criminal Appeal No. 549
of 2016; appellants Vijendra Singh, M.P.
Vimal, R.K. Raghav, Surjeet Singh, Rashid
Hussain, Syed Aale Raza Rizvi, Satya Pal
Singh of Criminal Appeal No. 513 of 2016;
and appellants Harpal Singh, Subhash
Chandra of Criminal Appeal No. 551 of
2016, are on bail and shall be taken into
custody forthwith to serve out their
sentence as directed hereinabove.

The other appellants, namely,
Ramesh Chandra Bharti, Veer Pal Singh,
Nathu Singh, Sugam Chand, Collector
Singh, Kunwar Pal Singh, Shyam Babu,
Banwari Lal, Dinesh Singh, Sunil Kumar
Dixit, Arvind Singh, Ram Nagina and Vijay
Kumar Singh in Criminal Appeal No. 549
of 2016; appellants Udai Pal Singh, Munna
Khan, Durvijay Singh, Gaya Ram, Register
Singh, Durvijay Singh son of Dila Ram,
Harpal Singh and Ram Chandra Singh in
Criminal Appeal No. 513 of 2016; and
appellants Rajendra Singh, Gayan Giri,
Lakhan Singh, Nazim Khan, Narayan Das,
Krishan Veer, Karan Singh, Rakesh Singh,
Nem Chandra, Shamsher Ahmad, Sailendra
Singh, are in jail and shall serve out the
sentence as directed hereinabove.

(152) Office is directed to transmit the
lower Court record along with a copy of the
judgment to the Court concerned forthwith.
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BEFORE

THE HON'BLE RAMESH SINHA, J.
THE HON’BLE MRS. RENU AGARWAL, J.

Criminal Appeal No. 657 of 1982

Raj Kumar & Ors.
Versus

...Appellants

State of U.P. ...Respondent

Counsel for the Appellants:
Sanjai Srivastava, R.N.S. Chauhan

Counsel for the Respondent:
Govt. Advocate

A. Criminal Law - Code of Criminal
Procedure, 1973-Section 374(2) - Indian
Penal Code,1860- Sections 148, 149 &
302 - Challenge to-Conviction- P.W.-1, the
complainant ,witnesses P.W.-4 and P.W.-5
stated that the deceased was going to the
shop of Doctor for bandage -when the
complainant alongwith his brother)
reached in front of the shop five accused
assaulted collectively upon the deceased
severed his head from the body, the head
and body was put on fire and set-ablazed-
P.W.-1 brother of deceased, his evidence
could not be thrown aside merely on the
ground that he is brother of deceased. He
categorically explained how the accused
dragged his brother (deceased), severed
his head and again dragged the body and
head towards the field -The manner in
which murder is committed leads to the
conclusion that no independent witness
can dare to come forward and deposed in
the court against appellants-Therefore, in
these circumstances it is not expectation
of law to demand corroboration of
evidence by independent witness or
villager-Thus the evidence of P.W.-1 is
natural and reliable-During the cross
examination too the witness corroborated
the incident, in consonance with the
evidence of P.W.-1 -There is no material
contradictions in the evidence of P.W.-1
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and P.W.-4.-Therefore, the evidence of
P.W.-4 cannot be discarded only on the
ground that he was inimical witness and
co-accused in the murder of grand son and
the son of his brother-in- the police
officials recovered the body of deceased in
semi burnt stage- It is also evident from
the evidence on record that the accused
were more than five in numbers and they
have motive to murder, as the deceased
was accused in the murder of grand son
and the son of his brother-in-law-
Prosecution proved motive, place of
occurrence and injuries on the corpse of
deceased by the cogent evidence.-Injuries
are corroborated by the witnesses of fact
and doctor. Accused-appellants are said to
have used Gun, Banka, Kanta and Ballam
in the incident and the injuries of all the
four arms are found on the body of
deceased- Severed head of deceased and
the body separated were recovered in the
semi burned condition in the field-Learned
trial court has given very clear and
convincing reasoning elucidated all the
evidences. There is no infirmity or
perversity in the judgment and order
passed by learned trial court. (Para 19 to
24)

B. As regards the contention that all the
eyewitnesses are close relatives of the
deceased, it is by now wellsettled that a
related witness cannot be said to be an
"interested' witnesses merely by virtue of
being a relative of the victim. This court
has elucidated the difference between
"interested' and " related' witness in a
plethora of cases, stating that a witness
may be called interested only when he or
she derives some benefit from the result
of a litigation, which in the context of a
criminal case would mean that the witness
has a direct or indirect interest in seeing
the accused punished due to prior enmity
or other reasons, and thus has a motive to
falsely implicate the accused. (Para 18)

The appeal is dismissed. (E-6)
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1. The present Criminal Appeal has
been filed under Section 374(2) Cr.P.C.
against the judgment and order passed by
I1ird Additional Sessions Judge, Sitapur, on
28.08.1982, convicting the appellants Raj
Kumar, Jagannath and Mullu in Sessions
Trial N0.100 of 1980 and sentencing them
to rigorous imprisonment for life and fine
of Rs.1000/- each under section 149 read
with  section 302 IPC, rigorous
imprisonment of six months in default of
payment of fine and one year rigorous
imprisonment under section 148 IPC.

2. Wrapping the facts in brief,
complainant alongwith his brother Krishna
Behari @ Krishna (deceased) was going for
bandage to Ganj Bazar, as deceased had
sustained sprain in his foot. When they
reached near the shop of Dr. Nisar at about
12.30 p.m. the accused Rajkumar @ Babu
son of Bhabhuti armed with Ballam, his
brother Jagannath armed with Kanta, Mullu
son of Jagannath armed with Banka and
Dinesh son of Kameshwar armed with gun,
dragged the deceased and reached in front
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of liquor shop, where Kameshwar Pradhan
son of Raghuveer armed with Banka, his
brother Ram Autar having Lathi, Kaushal
Kishore @ Karna son of Ram Autar having
Banka, Ram Lakhan son of Shriram armed
with gun and his brother Kanshiram having
Katta(pistol) and Sriram son of Jagnu
armed with Gandasa were standing. The
accused Kameshwar Pradhan sought and
abated to kill the deceased by severing the
head of the deceased. Thereafter all the
accused assaulted collectively on deceased
with the arms in their hands. The
complainant raised alarm then Om Prakash
son of Ram Gopal, Virendra @ Babu son of
Jai Daya, Chandrika son of Matadeen,
Premsagar son of Channu Lal, Darbari Lal
son of Asharfi Lal, Mangu Lal son of
Rameshwar reached and witnessed the
incident. They raised alarm, then the
accused aimed the gun at them and
threatened them to kill if they come
forward, therefore, the complainant could
not save the deceased. The accused severed
the head of his brother (deceased). The
accused Kameshwar Pradhan picked up the
severed head and remaining accused
dragged the body of deceased by his legs
towards the field via road and grove of
Vednath Taula. They followed the accused
to some distance. Many villagers gathered
there and the accused ablazed the dead
body of the deceased. Elder brother of the
complainant Pyare Lal and the ladies of his
house and other villagers arrived and
challenged the accused at the spot, then the
accused took to their heels towards the field
of sugar cane. The complainant Radhey
Shyam and others extinguished the fire and
took out the body and the head of deceased
Krishna Behari @ Krishna from fire and
brought the dead body of deceased to his
home. It is also stated in the FIR that the
complainant and the deceased were named
in the murder of grand son Kameshwar
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Pradhan and the son of his brother-in-law
(Sadhu) namely Subhkaran and they had
previous enmity on this account with the
accused.

3. On the basis of written report (Ex.
Ka-1), a case of murder was registered on
G.D. No0.20(Ex. Ka-2) on 05.02.1979 at
1400 p.m. The investigation was
conducted by S.I. Shesh Ram Singh. He
reached on the spot at 3.15 p.m. conducted
inquest proceedings and prepared inquest
report (Ex. Ka-6). Sealed the dead body
and handed it over to Constable Ram
Prasad at 4.15 p.m. He prepared Challan
Lash (Ex. Ka-7), Photo Lash (Ex. Ka-8),
Sample of the seal (Ex. Ka-9) and letter to
the C.M.O. (Ex. Ka-10), inquest report and
the copy of the FIR (Ex. Ka-11) and handed
over these documents to the constable. The
special report of the occurrence was
forwarded from the police station at 2.50
p.m. through constable Rameshwar Prasad
vide G.D. No.21(Ex. Ka-23). The
investigating officer, S.I. Shesh Ram Singh
recorded the statement of witnesses at
police station and sent other police force in
the search of the accused persons and he
himself proceeded to inspect the place of
occurrence. Prepared site plan (Ex. Ka-16)
on the pointing out of complainant.
Collected ash of the leaves from the field of
Ram Sagar, sealed it and prepared recovery
memo (EX. Ka-12), prepared the recovery
memo of unburnt leaves (Ex. Ka-14),
collected blood stained and plain earth
from the place of occurrence, sealed and
prepared recovery memo (Ex. Ka-13),
collected blood stained and semi burnt
clothes of deceased, sealed the same and
prepared recovery memo (Ex. Ka-15) and
then recorded the statements of Om
Prakash, Darbari Lal, Satrohan Lal, Pyare
Lal, Surajdin, Chandrika Mangu Lal and
Virendra. The investigating officer also
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recorded the statements of Premsagar and
Pyare Lal. However, the statements of
Nisar and other shop keeper could not be
recorded at that time due to their
unavailability. The statements of Kamla
Devi, Smt. Rajrani, Swami Dayal, Ram
Sahai, Ved Nath Taula, Nisar Ahmad,
Mewa Lal, Ram Sagar and Chedu were
also recorded later on during the
investigation.  After  recording  the
statements of witnesses and collecting
sufficient evidence against the accused
persons, adopting the result of postmortem
report, the charge sheet has been submitted
by the investigating officer in the court.

4. Trial court framed the charges
against the accused under sections 147.
148, 302, 201, IPC against all the 10
accused persons. The accused abjured from
the charges and claimed to be tried.

5. The prosecution examined 10
witnesses in support of prosecution case.
P.W.-1, Radhey Shyam, P.W.-4 Premsagar
and P.W.-5, Virendra, are witnesses of facts.
PW.-3 Dr. R. V. Singh, PW.-2 Head
Constable Bansi Lal, who registered the
case, PW.-6 Ram Autar Singh, A.S.1., who
received the case property in the Malkhana
and had issued it for being sent to chemical
examiner, P.W.-7 Constable Ram Prakash,
who carried the dead-body to the mortuary,
P.W.-8 Constable Ayodhya Prasad, who had
deposited the case property in the Sadar
Malkhana, P.W.-9 Sri V. K. Tandon, Clerk
of Sadar Hospital, who sent the case
property for the Chemical Examination.
PW.-10 Shesh Ram Singh, who
investigated the case. After conclusion of
the prosecution witlessness the statement of
accused were recorded under section 313
CrP.C. Only one witness ie. D.W.-1
constable Harishankar Mishra was adduced
in defence evidence. During the trial the

accused Dinesh son of Kameshwar had
expired and the case was abated against
him.

6. Having perused the evidence on
record and hearing the submissions
advanced by the State Counsel and the
counsel for the accused, the trial court
reached to the conclusion that complainant
Radhey Shyam who was with the deceased
could not commit a mistake in
identification of accused, as they were
armed with Gun, Banka, Kanta and Ballam.
These weapons can account for all the
injuries found at the person of deceased. As
regard to the assailants the evidence is
consistent that accused were in front of
liguor shop and had participated in the
assault. It was also concluded that even
though there were reliable evidence that
there were number of assailants who were
loaded with gun and involved in firing.
There is reasonable doubt that those
assailants included the other six also
besides Ram Kumar, Jagannath, Mullu and
Dinesh, therefore, learned trial court
acquitted six of the assailants Ram Autar,
Kaushal Kishor, Ram Lakhan, Kashiram,
Kameshwar and Shri Ram, of the charges
levelled against them and convicted to the
accused Raj Kumar, Mullu and Jagannath
of the charges under sections 149 read with
section 302 IPC and section 148 IPC.
Accused Dinesh expired during the course
of trial & case was abated against accused
Dinesh. Aggrieved with the judgment and
order dated 27.08.1982 passed by learned
trial court, the present appeal is filed.

7. We have heard the submissions of
Sri R. N. S. Chauhan, learned counsel for
the appellants and Ms. Smiti Sahay, learned
Additional Government Advocate for the
State and perused the material brought on
record.
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8. Learned counsel for the appellants
argued that the statements of witnesses are
contradictory inter se and medical evidence
do not corroborate the oral evidence. The
appellants are innocent and falsely
implicated in the case. The sentence
awarded to them is too severe and im-
proportionate to the crime. Therefore it is
prayed to allow the appeal and acquit the
appellants.

9. On the other hand, contrary to it the
learned AGA for the State-respondent
vehemently opposed and argued that this is
case of very brutal murder and all the
accused armed with Gun, Banka, Kanta and
Ballam assaulted the deceased, as they have
a suspicion that the deceased murdered the
grand son of village pradhan Kameshwar.
The head of deceased was severed from his
body and holding the severed head in his
hand, accused Kameshwar wandered in
whole of the village along road and grove
and the remaining part of dead body was
dragged with legs by the other assailants.
Therefore, the judgment passed by the
learned trial court is in consonance with the
evidence on record. Therefore, it is prayed
to reject the appeal filed by the appellants.

10. To recapitulate the evidence
produced by the prosecution, P.W.-1, the
complainant Radhey Shyam, witnesses
P.W.-4 Premsagar and P.W.-5 Virendra have
stated that the deceased was going to the
shop of Dr. Nisar Ahmad for bandage at
about 12.30 p.m., when the complainant
alongwith his brother Krishna Bihari (now
deceased) reached in front of the shop of
Dr. Nisar Ahmad, the accused Raj Kumar,
Jagannath, Mullu and Dinesh reached. The
accused Raj Kumar with Ballam, Jagannath
with Kanta, Mullu with Banka and Dinesh
with gun, assaulted collectively upon the
Krishna Bihari (deceased), severed his head
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from the body, the head and body was put
on fire and set-ablazed, it is to be examined
as to how far the prosecution case is
corroborated by medical evidences. P.W.-3
Dr. R. B. Singh conducted autopsy on the
dead-body of the deceased and found
following injuries on his person:-

"1. Incised wound 5 cm. x 1.5
cm. x bone deep on the left side of top of
head, 5.5 cm. above the left eye brow.

2. Fire arm wound of entry 4 cm.
X 3 cm. x bone deep on the left eye,
margins were ragged.

3. Fire arm wound multiple in
number in an area of 5 cm. x 5 cm. around
injury no.2, each measuring 0.2 cm. x 0.2
cm. x skin deep.

4. Lacerated wound 3.5 cm. x 1.5
cm. x bone on the right side of the back of
the head, 9.5c.m. behind the right ear.

5. Incised wound 10 cm. x 1.5
cm. X bone deep (cut) starting behind the
right ear from the head.

6. Incised wound 10 cm. X 1.5
cm. X bone deep (cut) on the back side of
head and 0.5 below injury no.5.

7. Incised wound (with four
blows) 19 cm. x 14 cm. x thickness,
starting from occipital bone to lower border
of lower jaw, head severed from the neck of
the the level of second, cervical vertebra
(body cut) wound smeared in dust and
earth.

8. Incised wound 18 cm. x 13 cm.
joint thickness of neck, body of second
cervical vertebra cut.

9. Incised wound 9 cm. x 2 cm. X
bone deed in front of neck 5 cm. below
injury no.8.

10. Incised wound 12 cm. x 2 cm.
X muscle deep, the left side of neck, 1 cm.
below injury no.1.

11. 5 incised wounds all muscle
deep in an area of 13 cm. x 9 cm. on the
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back of neck, all place one blow the other,
largest one was 10 cm. x 1.5 ¢.m. X muscle
deep and the smallest was 8.3 c.m. x 1.5
c.m. x muscle deep.

12. Incised wound on the top of
right shoulder 5 cm. x 2 cm. x muscle deep.

13. Stab wound 1.5 cm. x 1 cm. X
cavity deep in front of abdomen 5 cm.
above amblicus.

14. Punctured wound 1 cm. x 1
cm. X bone in the mid-line of back, 1 cm.
above the lumbo sacrel joint.

15. Multiple abrasion in front of
chest and abdomen in an area of 28 cm. x
23 cm.

He further stated that on internal
examination he found the following facts:-

Occipital, right temporal bones
with linear fracture and frontal bone was
fracture into pieces. The brain membrance
was lacerated, brain membrance in the
frontal lobe was lacerated, 7 pellets were
plunged in the brain and were recovered,
right middle and left anterior cranial foesa
were fractured. Second vertebra of neck
was cut. The spinal cord was wholly cut at
the level of second vertebra of neck. The
larynx, trachea, and the neck vessels were
cut. The abdomen peritonium etc. were
punctured, mesentery was lacerated and
there was 1 pound blood in the cavity.
There was 80 ounce food in the stomach
and the stomach was perforated near the
pyloric end. The small intestine was full.
The large intestine and the rectum were
empty. The doctor was of the opinion that
the death was the result of shock and
haemorrhage due to the above mentioned
injuries."

According to the doctor, after
death there were burns on the head and the
body, pubic hair, eye brows and scalp hair
etc. and head was blackened by smoke. The
head was severed from the body at the level
of second neck vertebra.

11. PW.-2 Constable Banshilal
appeared and deposed in the court and
proved G.D. No.21, time 14.50 p.m. dated
05.02.1979 (Ex. Ka-3). PW.-6 Assistant
Sub-Inspector Ram Autar Singh appeared
in the court and has stated that the case
property of the deceased was submitted by
Constable Ayodhya Prasad to the Malkhana
and it was send for chemical examination
by the same constable Ayodhya Prasad. The
witness proved the entry of the case in
register at SI. No0.402. PW.-7 Constable
No0.494 Ram Prasad deposed in court that
he received the dead body of the deceased
Krishna in sealed condition and submitted
it alongwith requisite papers to the Police
Line Sitapur, which was entered in
G.D.N0.22 at 10.30 a.m. on 06.02.1979.
The dead body remained in sealed
condition during the period it was in his
custody. P.W.-8 Ayodhya Prasad deposed in
the court that he has submitted the case
property in Sadar Malkhana and re-
submitted it in C.M.O. Office Sitapur and
the case property remained in sealed
condition during this period. PW.-9 V.K.
Tandon, the clerk in District Hospital
Sitapurt appeared and deposed in the court
that he received the case property in sealed
condition from C.P. No0.366 Ayodhya
Prasad and send the same for chemical
examination to Agra through railway
department. P.W.-10, Sub-inspector Shri
Shesh Ram Singh appeared in court and
proved the FIR Ex. Ka-1, inquest report
(Ex. Ka-6), Challan Lash (Ex. Ka-7), Photo
Lash (Ex. Ka-8), Sample of the seal (Ex.
Ka-9) and letter to the C.M.O.(Ex. Ka-10),
copy of chek report (Ex. Ka-11), Ex. Ka-6
to Ka-11 and handed over these documents.
Witness proved recovery memo of cloths
Ex. Ka-12 and half burnt leaves and clothes
of the deceased Ex.Ka-14. Recovery memo
of half burnt pieces of Tahmad, shirt, blood
stain vest of deceased, Ex. Ka-15 and
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material exhibit as well. PW.-10 proved
site plain Ex. Ka-16 and also proved the
charge sheet Ex. Ka-17 as a secondary
evidence. It transpires from the FIR that
incident took place in broad day light at
12.30 p.m. on 05.02.1979 and the report
was lodged orally at 14.00 p.m. on the
same day.

12. The distance between the place of
occurrence and the police station is 5 Km.,
therefore, there is no delay in lodging the
FIR. From the contents of FIR it is also
clear that accused Rajkumar, Jagannath,
Mullu and Dinesh are named in the FIR
itself. The role assigned to Kameshwar
Pradhan, Ram Auta, Kaushal Kishor, Ram
Lakhan, Shri Ram and Kashiram is of
exhortation.

13. It argued on behalf of appellant
that the time of death is not ascertained by
the evidence of prosecution and the time of
death could vary by six hours. In this
contest it is pertinent to mention that the
FIR of the incident was lodged at police
station at 14.00 p.m., inquest was started at
15.15 p.m. and concluded at 16.15. p.m.
The postmortem of the deceased was
conducted on 06.02.1979 at 11.00 a.m. at
District Hospital, Sitapur. PW.-3 Dr. R. V.
Singh  deposed that he conducted
postmortem of the deceased at 11.00 p.m.
on 06.02.1979. In his cross examination
P.W.-3 stated that dead body had arrived at
10.00 a.m. on 06.02.1979. Duration of time
of death may vary six hours either way. As
per postmortem report small intestine was
filled with faecal matter and large intestine
and rectum were empty. It is argued that if
the death of deceased is presumed at 12.30
p.m. then he must have taken food before
six hours prior to his death. Without
entering to the petty controversy we are of
the view that the prosecution version is
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corroborated by medical report, regarding
the date and time of the death of deceased
at about 12.30 am. to 1.00 a.m. on
05.02.1979. Learned counsel for the
appellant further argued that the place of
occurrence is not fixed by prosecution.
From the FIR version itself it is clear that
the incident occurred in front of the shop of
Dr. Nisar Ahmad. It transpires from the site
plan that deceased was caught by the
accused from road in front of the shop of
Dr. Nisar Ahmad and severed the head of
deceased in front of liquor shop. P.W.-10
deposed in court that he collected blood
stain and plain earth from the place shown
in his map by letter-B. The deceased was
dragged by his legs along the road and
blood was collected by the investigating
officer from the place shown in his map by
letter-C. Investigating officer also shown
the place-D in site plan where dead body
and severed head was lying in the field of
Ram Sagar. Thus there is no doubt in the
place of occurrence, as the plain earth and
blood stain earth was collected by
investigating officer from the places B and
C shown in the map and recovered the
body from place D. There are four places of
occurrence. "A"- The point where the
deceased was caught, "B"- where the
deceased was murdered, "C"- where the
blood was found and dead body of
deceased was dragged, "D"- where the
deceased was set-ablazed, and all the four
points were proved by witnesses. The blood
stained and plain material of Kharanja (Ex.
Ka-8, 9, 10 and 11) were produced and
proved in the trial court. The material
collected was send for chemical
examination. The chemical report Ex. Ka-5
is on record, as per FSL report human
blood was found on the piece of Tahmad,
Baniyan and blood stain earth. The witness
stated that he found blood stains in the field
of Ram Sagar and as per Ex. Ka-5, the
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large quantity of blood was found in blood
stain earth, which was collected from the
fields of Ram Sagar. Therefore, the
prosecution proved by ample evidence that
Krishna Bihari (deceased) was caught from
road side in front of the shop of Dr. Nisar
Ahmad, dragged by accused to the shop of
liquor and his head was chopped at place
"B' and as it is the prosecution case that
accused dragged him from the legs along
the road and in front of north western
corner of the grove of Vednath Taula and
finally took him to the fields of Ram Sagar
and set his dead body and head ablazed.

14. It is version of prosecution case
that the deceased was assaulted by Ballam,
Kanta, Banka and Gun by the accused.
P.W.-1, 4 and 5 are the witnesses of facts
proved the prosecution case in this regard,
which is further corroborated by medical
evidence. As per postmortem report EX.
Ka-4, 7 pellets were recovered from the
body of the deceased, which were sent to
S.P. Sitapur in sealed cover through the
accompanying constable. Occipital and
right temporal bone was found linearly
fractured and frontal bone fractured in
pieces. The membrane of head were
lacerated and the brain membrane in the
frontal lobe was lacerated and pellets were
recovered from brain. As per postmortem
report the second cervical vertebra was cut.
The spinal cord was also cut at the level of
second cervical vertebra. The larynx,
trachea and neck vessels were also found
cut. Punctured wound were found in the
whole peritoneum in cavity of abdomen.
Stab wound 1.5 cm. x 1 cm. cavity deep
and puncture wound of 1 cm. x 1 cm. bone
is also detected by doctor at the time of
postmortem. The injury stated by
prosecution witness is fully corroborated by
the medical evidence and it is fully proved
that sharp edged weapon, pointed weapon,

fire arm weapons were used to cause the
death of deceased. Doctor opined that the
death of deceased was due to shock and
hemorrhage as a result of antemortem
injuries. In the external examination it is
opined by the doctor that left side lacerated
head blackened due to smoke, body
senured in dust, scalp hair and left eye
brow were burnt and charring on head,
right and left forearms lower neck and back
pubic hair and head separated from the
body at the level of second -cervical
vertebra.

15. PW.-10 Shri Shish Ram Singh
stated that he found the head of Krishna
Bihari severed from the body when he
visited the fields of Ram Sagar, after
lodging of the FIR and he found the
injuries, corresponding to the injuries
noticed by the doctor and the burn injuries
were also found on the body and head.
Therefore, there is no scope to dispute that
the deceased was Kkilled in some other
manner, than that of prosecution case and
evidence of prosecution established beyond
any shadow of doubt that the deceased was
assaulted with sharp edged, pointed, blunt
object and was also fired by the appellant-
accused.

16. It is also argued on behalf of
appellants that bare reading of the
statement of P.W.-4 and P.W.-5 shows that
the witnesses were not present on the spot
at the time of occurrence and they appeared
and deposed before the court because they
are interested witnesses and P.W.-1 is real
brother of deceased, other witnesses are
close relative to the deceased and their
presence at the spot is only by the chance.s

17. We have to go through the
veracity of witnesses and further to the
facts whether their evidence is liable to be
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thrown away at the very outset. There are
various guidelines of Hon'ble Supreme
Court on this point.

18. In Kartik Malhar Vs. State of
Bihar (1996) 1 SCC 614, the Hon'ble Apex
Court has held as under:-

"We may also observe that the
ground that the witness being a close
relative and consequently, being a partisan
witnesses, should not be relied upon, has
no substance. This theory was repelled by
this Court as early as in Dilip Singh's case
(supra) in which this Court expressed its
surprise over the impression which
prevailed in the minds of the members of
the Bar that relative were not independent
witnesses. Speaking through Vivian Bose,
J., the Court observed :

We are unable to agree with the
learned Judges of High Court that the
testimony of the two eye-witnesses requires
corroboration. If the foundation for such an
observation is based on the fact that the
witnesses are women and that the fate of
seven men hangs on their testimony, we
know of no such rules. If it is grounded on
the reason that they are closely related to
the deceased we are unable to concur. This
is a fallacy common to many criminal cases
and one which another Bench of this Court
endeavoured to dispel in Rameshwar v. The
State of Rajasthan [1952] SCR 377= AIR
1952 SC 54. We find, however, that it is
unfortunately still persist, if not in the
judgments of the Courts, at any rate in the
arguments of counsel.”

In this case, the Court further
observed as under:

"A witness is normally to be
considered independent unless he or she
springs from sources which are likely to be
tainted and that usually means unless the
witness has cause such an enmity against
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the accused, to wish to implicate him
falsely. Ordinarily, a close relative would
be the last to screen the real culprit and
falsely implicate an innocent person. It is
true, when feelings run high and there is
personal cause for enmity, that there is
tendency to drag in an innocent person
against whom a witness has a grudge along
with the guilty, but foundation must be laid
for such a criticism and the mere fact of
relationship far from being a foundation is
often a sure guarantee of truth.

In another case of Mohd. Rojali
Versus State of Assam: (2019) 19 SCC
567, the Hon'ble Apex Court in this regard
has held as under:-

"As regards the contention that
all the eyewitnesses are close relatives of
the deceased, it is by now wellsettled that a
related witness cannot be said to be an
"interested’ witnesses merely by virtue of
being a relative of the victim. This court
has elucidated the difference between
“interested' and " related' witness in a
plethora of cases, stating that a witness
may be called interested only when he or
she derives some benefit from the result of a
litigation, which in the context of a
criminal case would mean that the witness
has a direct or indirect interest in seeing
the accused punished due to prior enmity
or other reasons, and thus has a motive to
falsely implicate the accused (for instance,
see State of Rajasthan v. Kalki (1981) 2
SCC 752; Amit v. State of Uttar Pradesh,
(2012) 4 Scc 107; and Gangabhavani v.
Rayapati Venkat Reddy, (2013) 15 SCC
298). Recently, this difference was
reiterated in Ganapathi v. State of Tamil
Nadu, (2018) 5 SCC 549, in the following
erms, by referring to the three Judge bench
decision in State of Rajasthan v. Kalki
(supra): "14. "Related" is not equivalent to
“interested”. A witness may be called
"interested’ only when he or she derives
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some benefit from the result of a litigation;
in the decree in a civil case, or in seeing an
accused person punished. A witness who is
a natural one and is the only possible eye
witness in the circumstances of the case
cannot be said to be "interested".."

11. In criminal cases, it is often
the case that the offence is witnessed by a
close relative of the victim, whose presence
on the scene of the offence would be
natural. The evidence of such a witness
cannot automatically be discarded by
labelling the witness as interested. Indeed,
one of the earliest statements with respect
to interested witnesses in criminal case was
made by this Court in Dalip Singh v. State
of Panjab 1954 SCR 145, wherein this
Court observed:

"26. A witness is normally to be
considered independent unless he or she
springs from sources which are likely to be
tainted and that usually means unless the
witness has cause, such as enmity against
the accused, to wish to implicate him
falsely. Ordinarily, a close relative would
be the last to screen the real culprit and
falsely implicate an innocent person..."

12. In case of related witness, the
Court may not treat his or her testimony as
inherently tainted, and needs to ensure only
that the evidence is inherently reliable,
probable, cogent and conistent. We may
refer to the observations of this Court in
Jayabalan v. Union Territory of
Pondicherry, (2010) 1 SCC 199;

"23. We are of the considered
view that in cases where the Court is called
upon to deal with the evidence of the
interested witnesses, the approach of the
Court while appreciating the evidence of
such witnesses must not be pedantic. The
Court must be cautious in appreciating and
accepting the evidence given by the
interested witnesses but the Court must not
be suspicious of such evidence. The

primary endeavour of the Court must be to
look for consistency. The evidence of a
witnesses cannot be ignored or shown out
solely because it comes from the mouth of a
person who is closely related to the victim."

19. In the preview of above case law,
it is to be analyzed whether the witnesses
produced are interested witnesses and they
could not be relied upon. According to FIR
deceased was going with his brother, P.W.-
1 Radhey Shyam when he was dragged by
the accused-appellants and murdered
brutally. Radhey Shyam is brother of
deceased, his evidence could not be thrown
aside merely on the ground that he is
brother of deceased. He categorically
explained how the accused dragged his
brother Krishna (deceased), severed his
head and again dragged the body and head
towards the field of Ram Sagar. PW.-1
stated that Kameshwar Pradhan exhorted to
severe the head of the deceased and all the
accused started beating the deceased with
their arms. He could not save the deceased
due the fear. Accused dragged the body of
his brother from legs towards the field of
Ram Sagar, he could do nothing except
following his brother alongwith his family
members. His brother Pyare Lal, ladies of
the house and others relatives were
weeping and following the dead body. The
manner in which murder is committed
leads to the conclusion that no independent
witness can dare to come forward and
deposed in the court against appellants.
Therefore, in these circumstances it is not
expectation of law to demand corroboration
of evidence by independent witness or
villager. Thus the evidence of PW.-1 is
natural and reliable.

20. It is argued that P.W.-4 Premsagar
was co-accused with the deceased in the
murder of grand son Kameshwar Pradhan
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and the son of his brother-in-law (Sadhu)
namely Subhkaran and, therefore, he
deposed against the accused-appellants, but
this argument is not tenable, as P.W.-4 stated
that he was near the shop of Dr. Nisar
Ahmad, accused Dinesh, Mullu, Raj Kumar
and Jagannath, was standing there. As soon
as the deceased reached there all the accused
caught and dragged the Krishna (deceased)
and severed his head near the liquor shop.
During the cross examination too the
witness corroborated the incident, in
consonance with the evidence of P.W.-1
Radhey Shyam. There is no material
contradictions in the evidence of PW.-1 and
PW.-4. Therefore, the evidence of P.W.-4
cannot be discarded only on the ground that
he was inimical witness and co-accused in
the murder of grand son Kameshwar
Pradhan and the son of his brother-in-
law(Sadhu) namely Subhkaran. The learned
trial court however was reluctant to rely
upon the evidences of P.W.-4 Virendra and
P.W.-5 Premsagar, but there is no material
contradictions in the statement of P.W.-4 and
P.W.-5. It is also pertinent to mention here
that the police arrived at the place of
occurrence when the dead body was set to
fire by the accused-appellants in the fields of
Ram Sagar and the police officials recovered
the body of deceased in semi burnt stage.
The head of deceased was found separated
from the body. The murder has taken place a
broad day light in the noon that too on main
road in main market. The numbers of
injuries of various weapons were found on
the body of deceased and the use of various
weapons was confirmed by the witness of
facts. It is also evident from the evidence on
record that the accused were more than five
in numbers and they have motive to murder,
as the deceased was accused in the murder
of grand son Kameshwar Pradhan and the
son of his brother-in-law (Sadhu) namely
Subhkaran.
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21. Prosecution proved, motive, place
of occurrence and injuries on the corpse of
deceased by the cogent evidence. Injuries
are corroborated by the witnesses of fact
and doctor. Accused-appellants are said to
have used Gun, Banka, Kanta and Ballam
in the incident and the injuries of all the
four arms are found on the body of
deceased. Severed head of deceased and the
body separated were recovered in the semi
burned condition in the field of Ram Sagar.

22. Learned trial court has given very
clear and convincing reasoning elucidated
all the evidences. There is no infirmity or
perversity in the judgment and order passed
by learned trial court, hence we do not find
any ground to intervene in the judgment
and order dated 28.08.1982 passed by
learned trial court in Sessions Trial No.100
of 1980, whereby convicting and
sentencing the accused Raj Kumar, Mullu
and Jagannath to rigorous imprisonment for
life and fine of Rs.1000/- each under
section 149 read with section 302 IPC,
rigorous imprisonment of six months in
default of payment of fine and one year
rigorous imprisonment under section 148
IPC.

23. Accused Dinesh expired during
the course of trial and the case has already
been abated by the learned trial court.
Appellant no.1 Raj Kumar @ Babu and
appellant no.3 Mullu have died ten years
back, as per report dated 24.08.2016 of
Chief  Judicial ~ Magistrate,  Sitapur.
Therefore appeal is dismissed as abated
against the appealint no.1 Raj Kumar @
Babu and appellant no.3 Mullu vide order
dated 05.09.2016. Therefore, at the stage of
appeal only appellant no.2 Jagannath
survived and the judgment of trial court is
upheld only with regard to the appellant
no.2 Jagannath.
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24. On the basis of above discussion,
the appeal filed by the appellant Jagannath is
liable to be dismissed and is accordingly
dismissed.

25. Accused appellant no.2 Jagannath is
directed to surrender before the court
concerned with 15 days from today. Failing
which the appellant Jagannath shall be taken
into custody by the court concerned and sent
him to jail to serve out the sentence awarded
by the trial court and confirmed by this Court.

26. Let the copy of judgment and order
as well as the records of trial court be
transmitted to the trial court concerned
forthwith for necessary information and
compliance of this order.
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Conviction- the medical report transpires
that the victim also sustained injuries on
their heads and those were kept under
observation-Prosecution proved the
injuries of all the injured and the post-
mortem by cogent evidence-The
prosecution case is well corroborated by
the medical evidence-Lathi and danda were
recovered from the possession of the
accused-appellants and recovery memo
thereof is proved by P.W.-9- P.W.-2 and
P.W.-3 were injured witness and it cannot
be said that they deposed in Court only
because they are interested in the case but
as an injured witness, they proved the
entire prosecution case-Their presence at
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they inspire confidence in such a way that
the accused-appellants can be convicted on
the evidence of these witnesses-Learned
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trial court.(Para 38 to 45)
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independent unless he or she springs from
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that usually means unless the witness has
cause such an enmity against the accused,
to wish to implicate him falsely.
Ordinarily, a close relative would be the
last to screen the real culprit and falsely
implicate an innocent person. It is true,
when feelings run high and there is
personal cause for enmity, that there is
tendency to drag in an innocent person
against whom a witness has a grudge
along with the guilty, but foundation must
be laid for such a criticism and the mere
fact of relationship far from being a
foundation is often a sure guarantee of
truth.(Para 37)
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1. The Present Criminal Appeal under
section 374(2) Cr.P.C. has been filed by the
convicted appellants against the Judgment
and Order dated 29.05.2007 passed by Sri
S.P. Nayak, the then Additional Sessions
Judge, Court No.4, District Sultanpur in
Sessions Trial No.428 of 1999 (State Vs.
Ajab Narain And Ors.) arising out of Case
Crime No0.177 of 1999, under Sections 147,
302, 325, 323, 307, 504, 506 I.P.C., Police
Station  Peeparpur, District  Sultanpur
whereby convicting and sentencing all the
appellants under Section 147 1.P.C. to
undergo one year R.l. Further convicting
and sentencing them under Section 302/149
I.P.C. to undergo imprisonment for life and
a fine of Rs.10,000/- each. Further
convicting and sentencing them under
Section 307/149 1.P.C. to undergo five
years R.l. and fine of Rs.3,000/- each.
Further convicting and sentencing them
under Section 325/149 I.P.C. to undergo
three years R.l. and a fine of Rs.1,000/-
each. Further convicting and sentencing
them under Section 323/149 I.P.C. to
undergo six months R.I. Further convicting
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and sentencing them under Section 504/149
I.P.C. to undergo six months R.l. and also
convicting and sentencing them under
Section 506/149 I.P.C. to undergo one year
R.I. and all the sentences were run
concurrently and in default of payment of
fine all the appellants have to undergo two
years' additional rigorous imprisonment.

2. Wrapping the facts of the case in
brief that on 16.05.1999 at about 9:00 p.m.,
the father of the complainant Ramashankar
Baranwal (Deceased) was returning after
meeting his counsel Shri Kamta Prasad
Sharma when he reached in front of the
house of accused Shivbahadur Yadav and
Ramkaran Yadav, all the eight accused
obstructed his way by standing cot and
motorcycle in front of him and started
beating his father by lathi and danda. When
his father raised alarm, complainant Arvind
Kumar Baranwal and his brother Sunil
Kumar Baranwal, his uncles Ram Anuj
and Ram Nayak rushed towards the place
of occurrence, then accused started beating
them too and after hearing the chaos,
witnesses Ram Nayan and Ramesh reached
to the place of occurrence and witnessed
the incident and rescued them. They saw
the incident in the light of pole and the light
which was coming from the house of
accused. Accused were threatening to life
and abusing the injured and deceased.
Scriber of F.I.R., Hargovind scribed the
F.I.LR. on the dictation of complainant at the
shop of Ramroop and went to lodge the
F.I.R. along with injured by Jeep.

3. On the basis of written report Ext.
Ka-3, the case was registered by Constable
Ramesh Kumar Yadav on 16.05.1999 at
about 23:15 p.m. as Case Crime No.177 of
1999,under Sections 147, 323, 307, 504,
506 |I.P.C., Police Station Peeparpur,
District Sultanpur. Chik report Ext. Ka-13
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was prepared and case was entered in G.D.
No0.39 at the same time and date on
16.05.1999 at about 23:15 p.m. All the
injured were referred for medical
examination at P.H.C., Ramganj, Sultanpur.
The case was entrusted for investigation to
S.I. Shri K.P. Tiwari, who prepared the
copy of written report and prepared site
plan Ext. Ka-15 on the pointing of the
witnesses and recorded the statements of
witnesses Arvind Kumar Baranwal and
Sunil Kumar Baranwal under Section 161
Cr.P.C. and prepared the recovery memo of
blood-stained and plain earth recovered
from the place of occurrence Ext. Ka-16
and on the basis of amended G.D. No.10
Ext.-9, recorded in the case diary the
medical examination of all the injured and
the injuries of Ramashankar Baranwal who
died while taking to hospital and after
preparing recovery memo Ext. No0s.16-21
submitted the charge-sheet in the court
concerned. Subsequently, on the basis of
above, Investigating Officer has submitted
the Charge-sheet No0.42 in Case Crime
No0.177 of 1999, under Sections 147, 323,
307, 504, 506 I.P.C., Police Station
Peeparpur, District Sultanpur.

4. After taking cognizance of the case,
the C.J.M. concerned committed the case to
the Court of Sessions. Learned Sessions
Court on the basis of case diary and other
documentary evidence, framed charges and
read over against all the accused under
Sections 147, 323, 302, 504, 506, 149
I.P.C., Police Station Peeparpur, District
Sultanpur. Accused appellants denied all
the charges and claimed to be tried.

5. In order to prove the case,
prosecution adduced following witnesses:-

-P.W.-1 Dr. S.N. Rai
- P.W.-2 Arbind Kumar

- PW.-3 Ram Anuj

- PW.-4 Dr. A.K. Singh

- P.W.-5 Dr. Subodh Kumar

- PW.-6 Head Moharrir Ranjit Kumar
Pandey

- PW.-7 Dr. Anil Kumar Gupta

- PW.-8 Constable Ramesh Kumar
Yadav

- P.W.-9 Shri K.P. Tiwari

- PW.-10 S.0O. J.N. Shukla

6. After conclusion of prosecution
evidence, statements of accused were
recorded under Section 313 Cr.P.C.
Accused were provided the opportunity to
adduce defence witness. The defence
witnesses were produced, which are as
follows:-

- D.W.-1 Dayaram Yadav

- D.W.-2 Paras Nath

- D.W.-3 Mohan Kumar (Record
Keeper)

- DW.-4 Retd. C.O. Paras Nath
Dwivedi and

- C.W.-1 Ramesh Chandra. witnesses.

7. Learned trial court perusing all the
documentary and ocular evidence in Court
and after hearing the submission of
learned counsel for accused and
Prosecuting Officer reached to the
conclusion that PW.-2 Arvind Kumar
Baranwal complainant of the case, P.W.-3
Ram Anuj Baranwal proved the
prosecution story very well and formal
witnesses proved the police papers as well.
PW.-2 and P.W.-3 were injured, who
appeared in Court and their injuries were
corroborated by the evidence of P.W.-1 Dr.
S.N. Rai, P.W.-5 Radiologist Dr. Subodh
Kumar and P.W.-7 Dr. Anil Kumar Gupta
and Court convicted and punished all the
seven accused by the impugned judgment
and order dated 29.05.2007.
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8. Being aggrieved with the judgment
and order dated 29.05.2007, convicted
appellants have approached this Court by
way of filing the present appeal on the
ground; that the judgment is bad on the
eyes of law and facts. The F.L.R. is ante-
timed and has been lodged after due
deliberations and consultations. The
prosecution had failed to fix the place of
incident as alleged by the prosecution. The
learned trial court erred in disbelieving the
defence version. There were eight accused
persons alleged to have assaulted the
deceased with lathis but the deceased have
received only one fatal injury resulting in
death and it is not known that out of eight
accused persons, who had caused the said
injury. There is no evidence on record to
indicate that there was prior meeting of
mind among the accused persons and the
object of the accused persons was to cause
death, hence, the accused persons could not
be convicted u/s 302 I.P.C. with the aid of
Section 149 I.P.C. The accused persons
were alleged to have been armed with the
lathis and the injuries to the injured are not
of such nature which warrants their
conviction u/s 307 I.P.C. At the most, the
case would not travel beyond offence u/s
325/149 1.P.C. from the evidence on record.
No independent witness mentioned in the
FILR. has Dbeen examined by the
prosecution and only one witness of the
F.I.LR. has been examined. Court Witness
had also not supported the prosecution
case. The sentences passed by the learned
trial court are too severe and is liable to be
dismissed.

9. We have heard, Shri Jyotindra
Mishra, Senior Advocate assisted by Shri
Anurag Tilahari, learned Counsel for
appellant nos.1 and 2, Shri Shiv Shankar
Mishra, learned Counsel for appellant nos.3
and 5, Shri R.B.S. Rathaur, learned Counsel
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for appellant nos.4 and 7, Shri Amarjeet
Singh Rakhra and Shri Vashisth Muni
Mishra, learned Counsel for the
complainant and Shri Umesh Chandra
Verma, learned A.G.A. for the State-
respondent and perused the record of this
Court as well as the record of trial Court.

10. Learned counsel for the appellants
argued before this Court that the F.I.R. is
lodged ante-timed and after due
deliberations and  consultations, no
independent witness was adduced in trial
court, trial court without applying its mind
and without discussing the injuries of
appellants passed the order, which is
perverse and bad in the eyes of law and is
liable to be set-aside, therefore, it is
requested to set-aside the judgment and
order passed by the trial court dated
29.05.2007.

11. On the contrary, learned A.G.A.
argued that learned trial court discussed
each and every evidence in the judgment
and order and the prosecution has proved
its case beyond reasonable doubt. F.I.R. is
lodged without delay and there are five
injured in this case. The place of
occurrence is not doubtful. The animosity
between the parties is admitted and injured
Ramashankar Baranwal died due to the
injuries sustained during the incident. The
judgment and order passed by the trial
court is in consonance with the law and
facts, hence, the appeal is liable to be
rejected.

12. Before analyzing the evidence on
record, it is desirable to mention the
statements of witnesses in brief:-

PW.-1 Dr. S. N. Rai, Medical
Officer, Primary Health Centre, Ramganj,
District Sultanpur stated on oath that he
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examined injured PW.-2 Arvind Kumar,
who was brought by C.P. 537, Mahesh
Narayan Dubey and following injuries were
found on his person:-

Injury No.1- Lacerated wound 6 x
0.1 c.m. x scalp deep on the upper side of
head. Above 9 c.m. from the ridge of nose.
Advised for X-ray.

Injury No.2- Lacerated wound 3 x
0.8 c.m. x scalp deep on the left side of
head above 5 c.m. from left ear.

Injury No.3- Complain of
swelling and pain 6 x 3 c.m. in the back
side of forearm and 20 c.m. below right
elbow. Advised for X-ray.

Injury No.4- Contusion 12 x 1.5
c.m. on the back of ribs below 7 c¢.m. from
left scapula red in colour.

Injury No.5- Complain of pain in
left forearm.

Injury No.6- Complain of pain in
left leg.

Injury No.7- Contusion 7 x 1.05
c.m. on right thigh, 8 c.m. above in patella
bone red in colour.

Injury No.8- Complain of pain in
right leg.

Injury No.9- Complain of pain in
left toe.

All the injuries were opined
simple in nature, except injury nos.1 and 3,
which were advised for X-ray and all the
injuries were caused by hard and blunt
object and fresh.

On the same day, Dr. S. N. Rai,
has examined injured Sunil Kumar
Baranwal, who was brought by C.P. 537,
Mahesh Narayan Dubey and following
injuries were found on his person:-

Injury No.1- Lacerated wound 1 x
0.5 c.m. x scalp deep on the right side of
head. Above 5 c.m. right ear.

Injury No.2- Abrasion 2.5 x 0.8
c.m. below mastoid process in the right part
of neck.

Injury No.3- Complain of
swelling and pain 7 x 4 c.m. on the back of
left palm 10 c.m. above the left ring finger.
Advised for X-ray.

Injury No.-4 Contusion 7 x 1.5
c.m. 10 c.m. below on the left scapula bone
red in colour.

All the injuries were opined
simple in nature, except injury no.3, which
was advised for X-ray and all the injuries
were caused by blunt object and fresh.

P.W.-1 admitted in his cross-
examination by the accused counsel, Shri
Vijay Bahadur Singh that he also examined
the injured accused Umesh and Ram
Karan on 17.05.1999 at about 8:40 p.m.
and 8:30 p.m., respectively. Injured accused
Umesh has sustained following injuries on
his person:-

Injury No.1- Lacerated wound 3 x
.5 c.m. x scalp deep in the right side of
head 9 c¢.m. above right ear.

Injury No.2- Contusion 8 x 01.5
c.m. on the right shoulder 9 c.m. inside the
right
shoulder joint, which was red in colour.

Injury No.3- Complain of pain in
left hand.

All the injuries were simple in
nature and were caused by blunt object
within 24 hours.

Injured accused Ram Karan has
sustained following injuries on his person:-

Injury No.1- Abrasion 2 x 1.05
c.m. into outer part of left hand 9 c.m.
above humerus bone of lateral condyle,
which was red in colour.

Injury No.2- Complain of pain in
back of ribs.

All the injuries were simple in
nature and were caused by blunt object
within 24 hours.

13. PW.-2  Arvind Kumar
complainant/injured witness of the case
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stated on oath that his father was returning
from Bhat Ke Purwa after meeting his
counsel in connection with the case of
consolidation, which was going on with
Ajab Narain, Suresh and others and when
he reached before the house of Shivbahadur
and Ramkaran, accused Ajab Narain,
Suresh Chandra, Umesh Chandra, Girish,
Ramkaran, Shivbahadur, Rambali and
Rampal obstructed his way by standing cot
and motorcycle, started beating his father
with lathi and danda when he, his brother
Sunil, uncles Ram Anuj and Ram Nayak
reached to save his father the accused
started beating them also and when they
made hue and cry, the villagers Ram Nayan
and Ramesh reached at the place of
occurrence and rescued them. He further
stated that he recognized the accused in the
light of bulb. He along with his brother
Sunil, uncles Ram Anuj, Ram Nayak and
his father Ramashankar went to the police
station by Jeep and lodged F.I.R. on the
basis of written report scribed by
Hargovind on his dictation (Ext. Ka-3). He
further stated that he and his brother Sunil
were medically examined in P.H.C,
Ramganj and his father and both uncles
Ram Anuj and Ram Nayak were referred
to District Hospital, Sultanpur for medical
examination.

14. P.W.-3 Ram Anuj who is also an
injured witness of the incident corroborated
the statement of P.W.-2 and stated that on
the noise of Arvind Kumar and Sunil
Kumar, he along with his brother Ram
Nayak reached at the place of occurrence
and they too were inflicted injuries on their
person by the accused persons. The
witnesses, Ramesh, Parshuram, Ram Nayan
reached and rescued them and they
recognized the accused in the light of bulb.
He also stated that a civil case was pending
between his brother Ramashankar and
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Suresh Chandra and accused persons were
trying to get illegal possession over the
grove land of Babool on which, his brother
wanted to get stay from the Court. This
witness accompanied P.W.-2 while F.LR.
was lodged by him. He was medically
examined in District Hospital, Sultanpur.

15. P.W.-4 Dr. A. K. Singh, Medical
Officer, District Hospital, Sultanpur has
conducted the autopsy of the dead-body of
the deceased Ramashankar and following
injuries were found on his corpse:-

Injury No.1- Both eyes were out
and corners of eyes were black.

Injury No.2- Blood was oozed
from both the nostrils and ears.

Injury No.3- Lacerated wound 2 x
1 c.m. on the back side of left ear.

Injury No.4- Abrasion 3 x 3 c.m.
on left knee.

Internal Examination.

In the left side of head demporo
parital bone found fractured. Membrane of
brain  found contracted. Sub dural
Haemotoma was present all over the brain.
100 m.l. liquid was present in stomach and
gases were found in intestine and the cause
of death of the deceased was opined due to
shock of the head injury and
uNCcoNnsciousness.

16. PW.-5 Dr. Subodh Kumar,
Radiologist, District Hospital, Sultanpur
appeared and deposed that on 17.05.1999,
he conducted the X-ray of the left hand
paw of injured Sunil Kumar Baranwal,
whose fifth metacarpal bone was found
fractured. No callus was present.

On the same day i.e. on 17.05.1999,
he conducted the X-ray of the right shoulder,
right forearm and chest of injured Ram Anuj,
whose scapula bone was found fractured and
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no callus was present. Ulna bone of forearm
was found fractured and no callus was present.
Sixth and seventh ribs were found fractured
and no callus was present.

On the same day i.e 17.05.1999, he
conducted the X-ray of injured Ram Nayak,
whose no bone was found fractured.

All the X-ray films and their reports
were proved by PW.-5.

17. PW.-6 Head Moharrir Ranjeet
Kumar Pandey appeared and proved G.D.
No.10 Ext. Ka-9 dated 17.05.1999 at about
7:45 am. and the case of Case Crime No.177
of 1999 was converted under Sections 147,
323, 307, 302, 504, 506 1.P.C. on the basis of
medical report.

18. PW.-7 Dr. Anil Kumar Gupta,
District Hospital, Sultanpur has stated on oath
that he examined injured Ram Anuj on
17.05.1999 at about 2:45 a.m., who was
brought by C.P. 537, Mahesh Narayan Dubey
and following injuries were found on his
person:-

Injury No.1- Lacerated wound 6 X
4 c.m. bone deep 9 c.m. above right and blood
was 00zing.

Injury No.(1B)- Lacerated wound 3
X .3 c.m. bone deep 7 c.m. above left ear upto
scalp.

Injury No.2- Lacerated wound 2.5 x
.7 c.m. on the right forehead 1 c.m. above right
eye-brow bone deep.

Injury No.3- Lacerated wound 3.5 x
4 c.m. bone deep 9 c.m. above left ear upto
scalp.

Injury No.4- Surgical Emphysema
on the back of right scapula and advised for X-
ray.

Injury No.5- Complaint of
swelling 19 c.m. above left elbow and
advised for X-ray.

Injury No.6- Complaint of
swelling 15 c.m. below left elbow.

Injury No.7- Multiple contusion
45 x 23 ¢.m. on back area, which was 4 x 3
c.m. in the starting and 10 x 3 c.m. to the
end.

Injury No.8- Complain of
hardness in left part of the chest and
advised for X-ray.

Injury No.9- Abrasion 3 x 0.5
c.m., 7 c.m. below on the patella bone of
the left leg.

Injury No.10- Abrasion 9 x .5
c.m. on the right thigh 9 c.m. above right
knee joint.

Injury No.11- Abrasion .5 x .5
c.m. below 10 c.m. on right foot.

Injury Nos.4, 5, 6 and 8 were kept
under observation and advised for X-ray
and referred to general surgeon for
examination of Injury No.8. All the rest
injuries were simple in nature and caused
by blunt object and six hours old.

P.W.-7 examined injured Ram
Nayak also on the same day i.e. on
17.05.1999 at about 3:20 a.m. brought by
C.P. 537, Mahesh Narayan Dubey and
following injuries were found on his
personon:-

Injury No.1- Lacerated wound 2.5
X 4 c.m. bone deep 6 c.m. above right ear in
the shape of english capital "H'.

Injury No.2- Lacerated wound 3.5
X .2 ¢.m., 2.5 c.m. above nose bone deep.
Blood was oozing and advised for X-ray.

Injury No.3- Complaint of
blackening and swelling on the right eyelid.

Injury No.4- Complaint of blood
oozing from right ear.

Injury No.5- Contusion 5 x .3
c.m. on the right side of neck, 1.5 c.m.
below right ear.

Injury No.6- Contusion 12 x 10
c.m. on the right shoulder, containing two
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abrasions measuring 5 x 2.5 ¢.m. and 2.5 x
1 c.m. and advised for X-ray.

Injury No.7- Contusion 2 x 1 c.m.
on the hand 2.5 c.m. below right elbow.

Injury No.8- Abrasion 4 x .3 c.m.
inner right thigh 12 c.m. above left knee.

Injury No.9- Contusion 6 x 2 c.m.
on the right thigh, which was written twice
by doctor at serial no.7.

Injury No.10- Contusion 2.5 x 2.5
c.m. on left knee, which was written twice
by doctor at serial no.8.

Injury No.11- Contusion 6 x 2.5
c.m. X 10 x 2.5 c.m. on the back including
abrasion 8 x 5 c.m. below left lungs. All
these injuries are in area of 35 x 40 c.m. on
the back, which was written by doctor at
serial no.9.

Injury Nos.2 to 6 were kept under
observation and advised for X-ray and
referred to Orthopedic. All the remaining
injuries were simple in nature and were
caused by blunt object and six hours old.

Doctor proved the injuries of both
the injured as Ext. Ka-10 and Ext. Ka-11.

This witness mentioned that the
injured Ramashankar had died before
reached to the hospital. He arranged to
keep the dead-body in the mortuary and
informed Police Station Kotwali Nagar by
a letter, which is marked as Ext. Ka-12.

19. P.W.-8 Constable Ramesh Kumar
Yadav, G.R.P. Kanpur Central, who proved
Chik Report as Ext. Ka-13 and G.D. as Ext.
Ka-14.

20. PW.-9 S.I. Shri K. P. Tiwari,
Incharge D.C.R.B., Siddharth Nagar
conducted the entire investigation of the
case and proved Site Plan as Ext. Ka-15,
G.D. N0.10 as Ext. Ka-16, Recovery Memo
as Ext. Ka-17, Memo of Information as
Ext. Ka-18 & Ka-19 and recovery of blood
stained clothes of injured as Ext. Ka-20.
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This witness proved N.C.R. No.77 of 1999
on 24.05.1999, its G.D. and the description
of order to send the report in the Court and
the statements of Constable Moharrir
Ramesh Kumar Yadav and Head Moharrir
Ranjeet. This witness noted the information
of surrender of accused Rampal, Girish @
Arunkant and on that day noted the
description of X-ray report and X-ray plate
of injured Ram Nayak, Arvind Kumar and
Sunil Kumar and recorded the statements
of witnesses S.I. Jai Narayan Shukla and
Constable Ram Saran Singh and recorded
the statements of accused Girish @
Arunkant, Suresh Chandra, Ajab Narain,
Shivbahadur and Rambali and after
collecting evidence against them, submitted
the Charge-sheet No.42 Ext. Ka-22. This
witness proved the case property recovered
from the place of occurrence and the body
of the deceased and sent those to F.S.L. for
examination.

21. P.W.-10 Station Officer, Shri J. N.
Shukla has stated on oath that on the date
of incident, he was posted as a Chowki
Incharge and the inquest of the dead-body
of the deceased was prepared in his
presence and in the presence of Constable
Ram Saran Singh and handed over the
dead-body of the deceased in the sealed
condition to the above-mentioned constable
and prepared Inquest Ext. Ka-23, Photo
Nash Ext. Ka-24, Sample Seal Stamp Ext.
Ka-25, Letter to R.I. for post-mortem Ext.
Ka-26, Letter to C.M.O. Ext. Ka-27 and
Challan Nash Ext. Ka-28.

22. After the conclusion of
prosecution  witnesses, statements of
accused were recorded u/s 313 Cr.P.C..
Accused denied from all the allegations and
evidences produced against them and stated
that they have been falsely implicated in
the case due to previous animosity. It is
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also stated in the statements recorded u/s
313 CrP.C. that Ram Aadhar Yadav
organized dinner in his house and Ram
Karan and Umesh Chandra were also
invited. The deceased Rama Shankar and
injured Sunil Kumar, Arvind Kumar, Ram
Anuj and Ram Nayak were also present
there and suddenly hot exchanges started
between both the parties and the deceased
and other injured started beating Ram
Karan and Umesh Chandra. The crowd
assaulted the deceased Ramashankar and
injured Sunil Kumar, Arvind Kumar, Ram
Anuj and Ram Nayak. The accused were
also medically examined. No incident
occurred on the door of the accused
Shivbahadur Yadav. The police lost his
non-cognizable  report and  falsely
implicated them.

23. Accused were given opportunity
to adduce defence witness. D.W.-1 Daya
Ram and D.W.-2 Paras Nath corroborated
the statements of accused recorded u/s 313
Cr.P.C.

24. D.W.-3 Mohan Ram deposed that
he was Record Keeper in the Office of
Superintendent of Police, Sultanpur and the
application (N.C.R.)) of Jagesar dated
15.05.1999 has been destroyed, as the
limitation period to retain it in the record
room is only two years, which is recorded
in the Weeding Register at Serial No.11 of
1992-99.

25. D.W.-4 Paras Nath Dwivedi, who
was C.O. of the Case Crime No0.165 of
1999, under Sections 323, 504, 506 I.P.C.
& Sections 3(1)(10) S.C./S.T. Act, Police
Station Peeprpur, District Sultanpur and
stated on oath that after investigation, he
submitted final report in Case No0.133 of
2004 (Jagesar Vs. Ram Nayak), under
Sections 323, 504, 506 I.P.C. & Sections

3(1)(10) S.C./S.T. Act, Police Station
Peeprpur, District Sultanpur in Court No.18
of the A.C.J.M. Court.

26. After defence evidence, Court
summoned Ramesh Chandra S/o
Parshuram as a Court witness, who denied
the entire occurrence.

27. After perusing the evidence on
record and hearing the arguments of the
D.G.C. and the accused, learned trial court
convicted accused Ajab Narain, Suresh
Chandra, Umesh Chandra, Ram Karan,
Shivbahadur Yadav, Rampal Yadav and
Rambali Yadav. Accused Girish Chandra @
Arunkant has been declared juvenile and he
is facing trial separately. Accused-appellant
no.5 Shivbahadur Yadav has expired during
the pendency of the appeal and the appeal
has been dismissed as abated against him.

28. Learned counsel for the appellants
has argued that the F.I.R. is ante-timed and
has been lodged after due deliberations and
consultations. In this context P.W.-2 Arvind
Kumar stated that he along with his brother
Sunil Kumar, his uncles Ram Anuj, Ram
Nayak and his father Ramshankar went to
the police station to lodge the F.IL.R. It is
suggested to this witness that the F.I.R. was
lodged on the next day of the incident after
consultation  with  Sub-Inspector C.P.
Sharma and endorsed in G.D. ante-timed,
to this witness clearly refused. P.W.-9 Shri
K.P. Tiwari stated on oath that the case was
registered in his presence on 16.05.1999
and the investigation was entrusted upon
him. He started investigation immediately
and reached to the place of occurrence at
12:00 a.m. in the mid night. PW.-10 S.O.
J.N. Shukla deposed in Court that he
reached to the District Hospital, Sultanpur
on 17.05.1999 at 12:00 am. and he
conducted the inquest of the deceased from
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12:00 a.m. to 13:30 a.m. The evidence of
P.W.-9 and P.W.-10 proved that when the
F.L.R. lodged in the police station on
16.05.1999 immediately after lodging the
F.I.R., it was endorsed in G.D. and PW.-9
S.l. Shri K.P. Tiwari along with P.W.-10
S.0. J.N. Shukla reached to the District
Hospital, Sultanpur, therefore, it cannot be
said that case was registered and entered
ante-timed in the police record. In this
context it is also pertinent to mention here
that as per chik report, the date and time of
occurrence was shown 16.05.1999 at about
9:00 p.m. and the case was registered on
the same day at about 23:15. The distance
of place of occurrence is 10 kms. from
police station and it was stated by P.W.-2
that he reduced in writing the written report
in village Bhadar by Ramroop and the fact
is also proved by the letter written by
Station Officer on the same day on
16.05.1999, which was written to Medical
Officer (Incharge), P.H.C. by which the
injured Ramashankar was sent for medical
examination of the injuries inflicted upon
his body. In this letter Case Crime No.177
of 1999, under Sections 147, 323, 307, 504,
506 I.P.C., Police Station Peeparpur,
District Sultanpur was mentioned. The
letter further revealed that the accused was
referred to District Hospital, Sultanpur on
17.05.1999 and the injured Ramashankar
was declared dead by the doctor at 2:45
a.m. on 17.05.1999. Further the injured
Arvind Kumar Baranwal and Sunil Kumar
Baranwal both sons of Ramashankar, Ram
Anuj and Ram Nayak were sent for
medical examination by police with two
letters of Station Officer dated 16.05.1999
and in both the letters, case crime number
was mentioned and the injured were
examined in the hospital on 17.05.1999.
Meaning thereby, when the injured were
sent to the hospital on 16.05.1999, the case
was already registered in police station,
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therefore, there is no strength in the
arguments of learned counsel for the
appellants that report was lodged ante-time.
Learned counsel for the appellants also
argued that 1.0. had mentioned Section 302
I.P.C. at the same stroke of a pen when he
inspected and prepared the site plan. In this
context P.W.-9 stated in his statement that
when he was preparing the site plan, he was
informed about the death of injured
Ramashankar and only because of this
reason he mentioned Section 302 I.P.C. at
the same stroke of a pen. He further stated
that when he endorsed first parcha of case
diary Section 302 I.P.C. was not mentioned
therein, whereas when he received
amended G.D. and injury report of injured,
he mentioned Section 302 IP.C. in
continuation, therefore, argument of
learned counsel for the appellants is not
tenable that the F.I.R. was lodged in police
station when the death of Ramashankar was
confirmed by doctor. The investigation was
conducted as per due procedure.

29. It has been argued by learned
counsel for the appellants that prosecution
could not fix the place of occurrence.
Learned counsel for the appellants
submitted that the witnesses have admitted
in their cross-examination that the incident
occurred in Purwa Majre Gokul in the
village of Dharaura Mishra in the house of
Ramadhar ~ Yadav, who  organized
Jagganath Ji Ka Bhaat and invited both
sides i.e. complainant and appellants.
Complainant Arvind Kumar Baranwal,
Sunil Kumar Baranwal, Ram Nayak, Ram
Anuj and Ramashankar started beating
appellants Ram Karan Yadav and Umesh
Chandra and the crowd beated
complainants during intervention.
Appellants produced D.W.-1 Dayaram
Yadav and D.W.-2 Paras Nath to prove this
fact that complainant and his family
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members were assaulted by the crowd
during the Jagganath Ji Ka Bhaat. In this
context the statement of 1.0. K.P. Tiwari is
relevant, who inspected and prepared the
site plan Ext. Ka-15 on the pointing out of
Arvind Kumar Baranwal (complainant) and
Sunil Kumar Baranwal. From the perusal of
the site plan, it transpires that the place of
occurrence is in the front of the house of
Ramadhar Yadav. It is the case of
prosecution and defence both that the
incident occurred between the parties as
they were invited by Ramadhar Yadav, who
attend Jagganath Ji Ka Bhaat. 1.0.
collected bood-stained earth from the place
of occurrence shown in map by letter A, B,
and C and sent it to F.S.L. and in the report
of F.S.L., human blood was found in the
blood-stained  earth,  which  further
corroborates that the place of occurrence
was in front of the house of Ramadhar.

30. One of the appellant, Ram Karan
moved an application against complainant,
which was submitted in P.S. as N.C.R.
No.77 of 1999 dated 18.05.1999 at about
13:50 p.m. In this application, the place of
occurrence was shown in front of house of
Ram Karan. It transpires from the record
that Station Officer moved an application
before the A.C.J.M. concerned to the intent
that cross F.I.LR. was registered in police
station as Case Crime No.177 of 1999,
therefore, permission be granted to
investigate this N.C.R. also but the same
was rejected by A.C.J.M. concerned.
Learned counsel for the appellants raised
objection that this N.C.R. was not written
by Ram Karan as it was not signed by him
but the appellant cannot blow hot and cold
at the same time. On the one hand, the
N.C.R. was registered and on the other
hand, it was denied by Ram Karan on the
ground that the same was not signed by
him. This N.C.R. has been destroyed, as the

N.C.R. was kept in the police record only
for two years. The N.C.R. Ext. Kha-3 is
admissible as per confessional statement of
Ram Karan that the place of occurrence
was in front of his house, which was also
corroborated by P.W.-9 by the deposition in
Court and further proved by the site plan.

31. Learned counsel for the appellants
submitted that one Jagesar S/o Vipath, R/o
Village Parsoiya, P.S. Peeparpur, District
Sultanpur lodged an F.I.R. bearing Case
Crime No.165 of 1999, under Sections 323,
504, 506 I.P.C. & Sections 3(1)(10)
S.C./S.T. Act, Police Station Peeprpur,
District Sultanpur, which was investigated
by Sub-Inspector Paras Nath Dwivedi who
appears in Court and deposed that he
investigated the Case Crime No.165 of
1999 and after investigation, he submitted
final report in that case. This file was
summoned from Court No.18 of A.C.J.M.
Court during the course of trial by Sessions
Judge. Learned counsel for the appellants
submitted that they were doing pairavi of
complainant Jagesar against accused of the
case Ram Nayak, Ramashankar and
Surendra Sharma, therefore, they are
falsely implicated in the present case.

32. Learned A.G.A. argued that
Investigating Officer, Paras Nath Dwivedi
had already submitted final report in that
case, therefore, there is no reason for
animosity between the parties on account
of the Case Crime No0.165 of 1999, under
Sections 323, 504, 506 I.P.C. & Sections
3(1)(10) S.C./S.T. Act, Police Station
Peeprpur, District Sultanpur and falsely
implicated the appellants.

33. It is also submitted by learned
counsel for the appellants that P.W.-2
Arvind Kumar Baranwal admitted in his
cross-examination that all the accused-
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appellants Ajab Narain Baranwal, Suresh
Chandra Baranwal, Umesh Chandra
Baranwal and Girish Chandra Baranwal
(Juvenile) are his pattidar and the case was
pending in Consolidation Court and on
account of this case accused-appellants
have inimical relationship with the
complainant side. It transpires from the oral
evidence that witness stated on oath that
accused-appellant Ajab Narain wanted to
grab grove of Junglee Babool and forest
land through other Yadav accused persons,
therefore, they lodged F.I.R. against the
complainant's father Ramashankar through
Jagesar under S.C./S.T. Act. All these
incidents shows that there was inimical
relationship exists between both the parties.
However, N.C.R. resulted in final report
but animosity was proved by the statements
of the witnesses. The witness produced on
behalf of the accused-appellants in defence
themselves admitted that the incident arose
when the persons of both the parties went
in Jagganath Ji Ka Bhaat regarding the
management of generator, therefore, place
of occurrence, date, time and the manner of
incident were not doubtful.

34. Learned counsel for the appellants
stated that the injuries of Umesh Chandra
and Ram Karan Yadav were not explained.
If we go through the defence evidence
produced by accused-appellants in the trial
court, the defence witnesses themselves
deposed that the dispute arose regarding the
regulation of generator set and accused-
appellants started abusing and complainant
side started beating Umesh Chandra and
Ram Karan Yadav. The injury report of
Umesh Chandra and Ram Karan Yadav
were proved in trial court, therefore,
presence of accused-appellants  was
established. ~ Moreover the accused-
appellants stated in their bail application
that these injuries were caused to them by
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Police Officers at the time of their arrest,
therefore, when the injuries were admitted
by accused-appellants in their bail
applications being caused by the Police,
then there is no need that these injuries
should be explained by the prosecution.

35. It is also stated by learned counsel
for the appellants that the incident occurred
in public place but no independent witness
was produced by the prosecution. P.W.-2
and PW.-3 are interested witness. The
veracity of these witnesses cannot be relied
upon for proving prosecution case.

36. We have to go through the
veracity of witness and further to the facts
whether their evidence is liable to be
thrown away at the very outset. There are
various guidelines of Hon'ble Supreme
Court on this point.

37. In Kartik Malhar Vs. State of
Bihar (1996) 1 SCC 614, the Hon'ble Apex
Court has held as under:-

"We may also observe that the
ground that the witness being a close
relative and consequently, being a partisan
witnesses, should not be relied upon, has
no substance. This theory was repelled by
this Court as early as in Dilip Singh's case
(supra) in which this Court expressed its
surprise over the impression which
prevailed in the minds of the members of
the Bar that relative were not independent
witnesses. Speaking through Vivian Bose,
J., the Court observed :

We are unable to agree with the
learned Judges of High Court that the
testimony of the two eye-witnesses requires
corroboration. If the foundation for such an
observation is based on the fact that the
witnesses are women and that the fate of
seven men hangs on their testimony, we



134 INDIAN LAW REPORTS ALLAHABAD SERIES

know of no such rules. If it is grounded on
the reason that they are closely related to
the deceased we are unable to concur. This
is a fallacy common to many criminal cases
and one which another Bench of this Court
endeavoured to dispel in Rameshwar v. The
State of Rajasthan [1952] SCR 377= AIR
1952 SC 54. We find, however, that it is
unfortunately still persist, if not in the
judgments of the Courts, at any rate in the
arguments of counsel."

In this case, the Court further
observed as under:

"A witness is normally to be
considered independent unless he or she
springs from sources which are likely to be
tainted and that usually means unless the
witness has cause such an enmity against
the accused, to wish to implicate him
falsely. Ordinarily, a close relative would
be the last to screen the real culprit and
falsely implicate an innocent person. It is
true, when feelings run high and there is
personal cause for enmity, that there is
tendency to drag in an innocent person
against whom a witness has a grudge along
with the guilty, but foundation must be laid
for such a criticism and the mere fact of
relationship far from being a foundation is
often a sure guarantee of truth.

In another case of Mohd. Rojali
Versus State of Assam: (2019) 19 SCC
567, the Hon'ble Apex Court in this regard
has held as under:-

"As regards the contention that
all the eyewitnesses are close relatives of
the deceased, it is by now well settled that a
related witness cannot be said to be an
"interested' witnesses merely by virtue of
being a relative of the victim. This court
has elucidated the difference between
"interested' and " related' witness in a
plethora of cases, stating that a witness
may be called interested only when he or
she derives some benefit from the result of a

litigation, which in the context of a
criminal case would mean that the witness
has a direct or indirect interest in seeing
the accused punished due to prior enmity
or other reasons, and thus has a motive to
falsely implicate the accused (for instance,
see State of Rajasthan v. Kalki (1981) 2
SCC 752; Amit v. State of Uttar Pradesh,
(2012) 4 Scc 107; and Gangabhavani v.
Rayapati Venkat Reddy, (2013) 15 SCC
298). Recently, this difference was
reiterated in Ganapathi v. State of Tamil
Nadu, (2018) 5 SCC 549, in the following
terms, by referring to the three Judge bench
decision in State of Rajasthan v. Kalki
(supra): "14. "Related" is not equivalent to
"interested”. A witness may be called
"interested' only when he or she derives
some benefit from the result of a litigation;
in the decree in a civil case, or in seeing an
accused person punished. A witness who is
a natural one and is the only possible eye
witness in the circumstances of the case
cannot be said to be "interested".."

11. In criminal cases, it is often
the case that the offence is witnessed by a
close relative of the victim, whose presence
on the scene of the offence would be
natural. The evidence of such a witness
cannot automatically be discarded by
labelling the witness as interested. Indeed,
one of the earliest statements with respect
to interested witnesses in criminal case was
made by this Court in Dalip Singh v. State
of Panjab 1954 SCR 145, wherein this
Court observed:

"26. A witness is normally to be
considered independent unless he or she
springs from sources which are likely to be
tainted and that usually means unless the
witness has cause, such as enmity against
the accused, to wish to implicate him
falsely. Ordinarily, a close relative would
be the last to screen the real culprit and
falsely implicate an innocent person..."
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12. In case of related witness, the
Court may not treat his or her testimony as
inherently tainted, and needs to ensure only
that the evidence is inherently reliable,
probable, cogent and conistent. We may
refer to the observations of this Court in
Jayabalan v. Union Territory of
Pondicherry, (2010) 1 SCC 199;

"23. We are of the considered
view that in cases where the Court is called
upon to deal with the evidence of the
interested witnesses, the approach of the
Court while appreciating the evidence of
such witnesses must not be pedantic. The
Court must be cautious in appreciating and
accepting the evidence given by the
interested witnesses but the Court must not
be suspicious of such evidence. The
primary endeavour of the Court must be to
look for consistency. The evidence of a
witnesses cannot be ignored or shown out
solely because it comes from the mouth of a
person who is closely related to the victim."

38. From the entire evidence, it is
clear that PW.-2 Arvind Kumar Baranwal
and P.W.-3 Ram Anuj were injured witness
and it cannot be said that they deposed in
Court only because they are interested in
the case but as an injured witness, they
proved the entire prosecution case,
therefore, their evidence cannot be brushed
aside on the ground that they are interested
witness. Their presence at the place of
occurrence is very natural and they inspire
confidence in such a way that the accused-
appellants can be convicted on the evidence
of these witnesses.

39. Learned counsel for the appellants
argued that there was no prior meeting of
mind and prosecution did not prove that
who caused the fatal blow, which resulted
in the death of Ramashankar. Learned
counsel for the appellants draw our
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attention to the statement of P.W.-4 that
doctor himself admitted that injury no.4 can
be sustained by falling and injury no.3 may
be the result of injury nos.1 and 2 because
injury nos.1 and 2 are not separate injury.

40. It is evident from the record that
eight accused persons collectively assaulted
the deceased with lathi and danda and the
doctor opined in his statement that blow
was so forceful due to which demporo and
parital bone fractured and membrane of
brain contracted and the injuries were
caused by lathi. Doctor also stated that the
injuries sustained to the deceased cannot be
caused by bricks or stones. But P.W.-4
stated that accused hit on the head from
back side and this blow was so forceful that
his eyes came out and blood oozed out
from nose and ears, therefore, the theory of
falling down on earth and getting injured
itself smashed. Moreover, no such
suggestion was given to this witness of fact
that these injuries were sustained to
deceased by falling at hard and blunt
object.

41. It is also stated by the learned
counsel for the appellants that there was
animosity between the parties, therefore, it
is not natural for the deceased to pass in
front of the house of the accused-
appellants, as alternative way was
available. PW.-1 and PW.-2 were not
cross-examined on this point of issue.
However, P.W.-3 stated at page 6 that there
was no alternative way available at the time
of occurrence, as this chakbandi road was
established after chakbandi.

42. From the perusal of the the
medical report, it transpires that the victim
also sustained injuries on their heads and
those were kept under observation. Arvind
Kumar Baranwal sustained nine injuries,
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including two lacerated wounds on his
head, which were duly proved and opined
by the doctor that the injuries were
grievous in nature and fatal to the life and
one of the injured succumbed to death on
account of the injuries sustained during this
occurrence, hence, prosecution proved the
case under Sections 147, 302, 325, 323,
307, 504, 506 I.P.C.

43. Prosecution proved the injuries of
all the injured and the post-mortem by
cogent evidence. The prosecution case is
well corroborated by the medical evidence.
Lathi and danda were recovered from the
possession of the accused-appellants and
recovery memo thereof is proved by P.W.-
9.

44, Learned trial court has given very
evince and valid reasons and elucidated all
the evidence and left no stone unturned in
analyzing the evidence. There is no infirmity
or perversity in the judgment and order
passed by the trial court, hence, we do not
find any reason to interfere with the judgment
and order of trial court passed by Additional
Sessions Judge, Court No.4, District
Sultanpur in Sessions Trial No.428 of 1999
(State Vs. Ajab Narain And Ors.) arising out
of Case Crime No.177 of 1999, under
Sections 147, 302, 325, 323, 307, 504, 506
I.P.C., Police Station Peeparpur, District
Sultanpur whereby convicting and sentencing
all the accused-appellants i.e. Ajab Narain
Baranwal, Umesh Chandra Baranwal,
Ramesh Chandra Baranwal S/o Ram Kripal,
Ram Karan S/o Mangru, Ram Pal and Ram
Bali S/o Ram Newaj.

45, In view of the above, the appeal is
accordingly dismissed.

46. Accused-appellant no.3, 4 and 7
namely; Umesh Chandra Baranwal, Ram

Karan Yadav and Rambali, respectively are in
jail. They shall serve out the sentence
awarded by trial court and confirmed by this
Court.

47. Accused-appellant nos.1, 2 and 6
namely; Ajab Narain Baranwal, Suresh
Chandra Baranwal and Ram Pal, respectively
are on bail. Their bail bonds stand cancelled
and sureties discharged. They shall surrender
before trial Court concerned within 15 days
from today, failing which, they shall be taken
into custody by the trial court and be sent to
jail to serve out the sentence awarded by trial
court and confirmed by this Court.

48. Let a copy of this judgment and
order as well as record of trial court be
transmitted to the concerned trial court
forthwith for necessary information and
compliance of this order.
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A. Criminal Law - Code of Criminal
Procedure, 1973-Section 374(2) - Indian
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Penal Code,1860-Section 302-Challenge
to-Conviction-the incident occurred when
the accused came to the place of incident
100 rupees were demanded which he had
taken from the deceased and there was a
quarrel between the deceased and
accused and the accused fired at the
deceased and this occurred heat of the
moment-The evidence shows that it was
not a premeditated cold blooded murder-
PW-1 did not see the deceased shooting at
the deceased-PW-2 and PW-3 turned
hostile-The gun was recovered at the
instance of the accused from a place
which was known only to him- death
caused by the accused was not
premeditated, accused had no intention to
cause death of deceased, the injuries were
though sufficient in the ordinary course of
nature to have caused death, accused had
no intention to do away with deceased,
hence the instant case falls under the
Exceptions 1 and 4 to Section 300 of IPC.
(Para 15 to 32)

B. Sentence should not be either
excessively harsh or ridiculously low.
While determining the quantum of
sentence, the court should bear in mind
the 'principle of proportionality'. Sentence
should be based on facts of a given case.
Gravity of offence, manner of commission
of crime, age and sex of accused should be
taken into account. Discretion of Court in
awarding sentence cannot be exercised
arbitrarily or whimsically. (Para 30 to 32)

The appeal is partly allowed. (E-6)
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(Delivered by Hon’ble Dr. Kaushal
Jayendra Thaker, J.
&
Hon’ble Ajai Tyagi, J.)

1. Heard Sri Abhishek Mayank, learned
counsel for appellant and Sri Vikas Goswami,
learned counsel for State.

2. This appeal has been preferred by the
accused-appellant against the judgment and
order dated 17.4.2018, passed by learned
Additional Sessions Judge, Court No.10,
Aligarh in Sessions Trial No.241 of 2016
(State of Uttar Pradesh Vs. Balveer Singh )
connected with Sessions Trial No.242 of
2016 arising out of Crime No0.261 of 2015
connected with Crime No.05 of 2016
convicting the accused - appellant under
Sections 302 of Indian Penal Code, 1860 (in
brevity 'IPC'), Police Station Dadon, District
Aligarh and sentenced the accused-appellant
to undergo imprisonment for life with fine of
Rs.20,000/- and in case of default of payment
of fine, further to undergo simple
imprisonment for a period of six months.

3. The prosecution story in brief is as
follows, that on getting the information, it
was scribed by Rajendra Singh s/o Har
Prasad, Ext.Ka-1 written-complaint was
submitted in police-station Dadon, District
Aligarh by the complainant ltwari Singh sfo
Neksey r/o Ramnagar P.S.-Ramnagar P.S.-
Dadon District-Aligarh  on  18.11.2015
wherein it was mentioned that "Today on
18.11.2015, my brother Kundan aged around
45 years was sitting at his home and Balveer
Singh s/o Bhurey Singh, son of my father's
elder brother, was also present there. My
brother had borrowed Rs.100/- from Balveer
Singh, over the return of which, a dispute
arose between Balveer Singh and Kundan.
On hearing hue and cry, when my wife Smt.
Manoj Devi and he came out of the room,

Balveer Singh son of my father's elder
brother shot my brother Kundan in my
presence and my wife at 9 p.m. and ran away.
While running away, Balveer Singh took
away the tamancha (country made gun) with
him. On raising alarm by me, people from the
surrounding area gathered there, who saw
Balveer Singh running away. The information
of the occurrence was conveyed on Number-
100. My brother's dead body is lying at the
spot. Please take appropriate action by
lodging my report.”

4. On the basis of First Information
Report, ltwri Singh's and also written-
complaint, case crime no.261 of 2015 u/s 302
IPC against Balveer Singh was registered in
police-station Dadon. Entry of the case was
made in the concerned G.D. of the police-
station. During the investigation, Ext.Ka-7
inquest-report was prepared by taking, the
dead body of deceased Kundan in custody of
police and dead body of the deceased was
sent for post-mortem.

5. During the investigation, accused
Balveer was arrested by In-charge of police-
station Dadon on 13.01.2016 and on being
frisked, one country-made pistol 315 bore
and one live cartridge were recovered from
Balveer.

6. During investigation, the investigator
inspected the place of occurrence and
prepared the site plan Ext. ka-11 & ka-14 and
recorded the statements of the witnesses.
After investigation, the investigator finding
the prima facie case under section- 302 IPC
& Section-25 Arms Act against the accused
namely Balveer Singh submitted charge sheet
Ext. ka-16 & ka-15 respectively in both
cases.

7. On completion of investigation,
charge-sheet u/s 302 IL.P.C. against the
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accused was filed. The cognizance was
taken on the charge-sheet by the concerned
Magistrate and the case was committed to
the court of session under section 302 of
ILP.C..

8. On being summoned, the accused-
appellant pleaded not guilty and wanted to
be tried, hence, the trial commenced and

the prosecution examined about 11
witnesses who are as follows:

1 | Deposition of Manoj Devi PW

2 | Deposition of Rajendra PW

3 | Deposition of Rajnesh alias Kallu PW

4 | Deposition of Satveer PW

5 | Deposition of Itwari Singh PW

6 | Deposition of constable Amar Singh PW

7 | Deposition of S.I. Ramkant Pachauri PW

8 | Deposition of Dr. Ikrar Ahmad PW

9 | Deposition of S.I. Sadan Singh PW

10 | Deposition of H.C. Naresh Singh . PW

11 | Deposition of Inspector B.R. Dikshit PW

9. In support of ocular version

following documents were filed and
proved:-

1 Written report Ex.Ka.

2 Chik of FIR Ex.Ka.

3 Copy of G.D Ex.Ka.

4 Police form no.-13 Ex.Ka.

5 Letter to R.1. Ex.Ka.

6 Letter to C.M.O. Ex.Ka.

7 Inquest report Ex.Ka.

8 Photo of dead body Ex.Ka.

9 Chik of FIR Ex.Ka.

10 Post-mortem report Ex.Ka.

11 Copy of G.D. Ex.Ka.

12 Recovery memo of plain| Ex.Ka.

earth and blood stained earth
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13 Recovery memo of one|Ex.Ka.
country made pistol 315
14 Site-plan Ex.Ka.
15 Police Form No.-33 Ex.Ka.
16 Charge-sheet Ex.Ka.

10. On completion of the prosecution
evidence, the statement of the accused
person u/s. 313 Cr.P.C. were recorded,
wherein the accused stated that owing to
factionalism in the village, the false case
has been lodged against him. The murder of
the deceased was caused by some unknown
criminals and time has been sought for the
defence evidence.

11. Learned counsel for the appellant
has submitted that the trial court vide order
dated 17.4.2018 convicted the accused -
appellant under Section 302 of IPC and
sentenced the accused to imprisonment of
life with fine of Rs.20,000/- in default one
year of incarceration. Learned counsel has
contended that this is a case of no evidence
most of the witnesses have not supported
the prosecution story.

12. Learned counsel for the appellant
has relied on the following decisions of
Apex Court in (a) Criminal Appeal
No0.577 of 2020 ( Arising out of SLP (Crl)
No.3171 of 2019 (Stalin Vs. State
represented by the Inspector of Police)
decided on 9.9.2020, Criminal Appeal
No0.82 of 2015 ( arising out of SLP ( Crl)
N0.9447 of 2012) decided on 14.1.2015,
Criminal Appeal No. 1124 of 2022 (
arising out of Special Leave Petition (
Criminal) No.2481 of 2022) ( Dauvaram
Nirmalkar Vs. State of Chhattisgarh)
decided on 2.8.2022, Criminal Appeal
No0.1838 of 2019 ( Ajmal Vs. The State of
Kerala) decided on 12.7.2022, Criminal
Appeal No0.436 of 2022 ( The State of
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Uttar Pradesh Vs. Subhash @ Pappu)
decided on 1.4.2022, Criminal Appeal
No0.1317 of 2022 ( Chherturam @
Chainu Vs. State of Chhattisgarh)
decided on 13.9.2022 and Criminal
Appeal No0.1548 of 2011 (Suresh Singhal
Vs. State ( Delhi Administration) decided
on 13.9.2022 so as to contend that the
accused has not committed any offence and
in alternative to contend that case of
committing murder is not made out against
the accused.

13. Learned counsel for the appellant
after submitting for clean acquittal
submitted that if the Court is not convinced
he may not press the appeal on its merit,
but he prays only for reduction of the
sentence as the sentence of life
imprisonment awarded to the appellant by
the trial court is very harsh as the incident
occurred without premeditation. Learned
counsel also submitted that appellant is in
jail since 14.1.2016. and prays for
conversion of sentence from Section 302 of
IPC to Section 304( Part-1 or Part Il) of
IPC.

14. Sri Vikas Goswami, learned
counsel appearing on behalf of State
contended that the appeal is merit less. The
evidence of all the witnesses prove the
involvement of the accused . The accused
had committed the offence which has been
proved by pleading cogent evidence. The
death of the deceased was a homicidal
death. All the evidence is against the
appellant- accused and it has been proved
that the accused and accused alone was the
perpetrator of death and he has
purposefully inflicted the injury on the
deceased. He did not even care to take her
hospital which shows to a culpable mind
and has requested for dismissal of appeal.

15.  The scrutiny of prosecution
evidence reveals that PW-1 Mrs Manoj
Devi has stated on oath that deceased
Kundan was elder brother of her
husband(Jeth). Accused Balveer Singh is
younger brother of her husband(Devar). No
quarrel took place between deceased and
accused in front of her. Incident occurred
on 18th at 9 PM. She did not know the
month and day thereof, it was the month of
Kartikya as per Hindu calendar. Thereafter
there was turncoat on her part and
witnesses stated that she has not seen
incident. She reached the place of offence
after deceased had succumbed to his
injuries. She cannot state as to who fired
the gunshot. She had not seen accused-
Balveer Singh shooting deceased-Kundan.
This witness was declared hostile on the
basis of application of prosecution and
there was nothing which would prove any
case against the accused.

16. PW-2 Rajendra has stated on oath
that deceased Kundan happens to be his
brother by way of family relations. On 18-
11-2015 at about 9 P.M. ,he was present at
his home, then only he came to know that
someone has mortally shot Kundan. On
hearing this news, he reached the spot,
Kundan was lying dead in his house. His
body was lying in the varendah. Several
individuals from the village and Mohalla
had gathered on the spot. He stated all had
gone together to the police station. He had
written the complaint at the police station
as per the advice of sub inspector and
villagers. The complaint was submitted to
the sub inspector having written the same.
He had neither written the complaint on the
dictation of Itwari Singh nor had he read
over the same to Itwari Singh after writing
it. This witness has proved written
complaint Ex Ka-1 by his evidence. This
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witness was declared hostile on the
application of prosecution.

17. PW-3 Rajnesh alias Kallu has stated
on oath that he came to know on 18.11.2015
at about 9:30 in the night that someone has
killed Kundan by shooting him. He saw body
of Kundan lying outside varendah when he
reached the spot. Several villagers had
gathered there. Police from Dado police
station had reached the spot in the night and
took the body for post mortem after
completing the inquest report. Sub inspector
had obtained my signature on a blank page.
Nothing was written on the paper nor
anything was written on it in front of me, nor
memo was read over by sub inspector. Blood
stained earth and plain earth was not
collected in box by sub inspector in front of
me. This witness was declared hostile on the
application of prosecution.

18. PW-4 Satyaveer has stated on oath
that deceased Kundan happens to be his
Chacha( younger brother of father ) by way
of family relations and his house is at a
distance of about 300 metres from the house
of the deceased. He came to know on
18.11.2015 at 8-9 in the night that some one
had killed Kundan by shooting him. He had
reached the spot. The police from police
station Dado had arrived in the night itself.
The Sub inspector prepared the inquest report
wherein he too was appointed as panch and
my signature was obtained. The witness
verified his signature present on the inquest
report. The police took the dead body in
sealed and stamped condition for post
mortem. The sub inspector did not record my
statement in relation to the incident nor did he
interrogate me nor did the fact of Balveer
Singh firing the shot was stated by me. This
witness was declared hostile on the
application of prosecution.
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19. In his statement on oath, PW-5
Itwari Singh has stated that the incident had
occurred around one year and four months
ago. The incident had occurred at around 9
pm. He was at home at that time. Kundan
and Balveer Singh were sitting in the
verandah. There was a dispute between
them on a transaction involving 100 rupees.
All of a sudden Balveer Singh opened fire
with a country made pistol on the neck
below the ear of my brother Kundan. He
had clearly seen in the light of an electric
bulb Balveer Singh opening a shot at
Kundan. He opined that his brother Kundan
died immediately after sustaining the shot.
Balveer Singh fled away from the crime
scene after opening the shot. On an alarm
being raised by me, persons from the
village had gathered. Rajendra of the
village had made a call to police at number
100. He had dictated the complaint of the
incident at my home to Rajendra. Rajendra
had read over the contents of the complaint
to me. He had put my thumb impression
over it and lodged an FIR by visiting the
police station. This witness has proved the
written complaint being ext. ka-1 by way of
his evidence. The Sub-Inspector had
reached the crime scene in the night itself
and sent the dead body for post-mortem in
sealed condition after preparing the
panchayatnama. The Sub-Inspector had
recorded my statement at the crime scene in
the village. He had shown the crime scene
to the Sub-Inspector.

20. PW-6 constable Amar Singh has
in his statement on oath has stated that on
18.11.2015, he was on duty at Police
station Dado. On that day at around 22:20
hours, he had registered case crime no. 261
of 2015 u/s 302 IPC against the accused
Balveer Singh on the written complaint
filed by the complainant Itwari Singh, chik
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whereof was prepared by me on the
computer.

21. Considering the evidence of the
witnesses and also considering the medical
evidence including post mortem report, there
is no doubt left in our mind about the guilt of
the present appellant as far as death of
deceased is concerned and we conclude that it
was homicidal death caused by appellant.

22. The question which falls for our
consideration is whether, on reappraisal of the
peculiar facts and circumstances of the case,
the conviction of the appellant under Section
302 of LP.C. should be upheld or the
conviction deserves to be converted under
Section 304 Part-l or Part-1l of the Indian
Penal Code. It would be relevant to refer
Section 299 of the Indian Penal Code, which
read as under:

""299. Culpable homicide:
Whoever causes death by doing an act with
the intention of causing death, or with the
intention of causing such bodily injury as is
likely to cause death, or with the knowledge
that he is likely by such act to cause death,
commits the offence of culpable homicide."

23. The academic distinction between
"murder’ and ‘“culpable homicide not
amounting to murder' has always vexed the
Courts. The confusion is caused, if Courts
losing sight of the true scope and meaning of
the terms used by the legislature in these
sections, allow themselves to be drawn into
minute abstractions. The safest way of
approach to the interpretation and application
of these provisions seems to be to keep in
focus the keywords used in the various
clauses of Section 299 and 300 of IPC. The
following comparative table will be helpful in
appreciating the points of distinction between
the two offences.

Section 299 Section 300

A person commits culpable | Subject to certain exceptions
homicide if the act by culpable homicide is murder is
which the death is caused is | the act by which the death is
done- caused is done.

INTENTION

(a) with the intention of | (1) with the intention of
causing death; or causing death; or

(b) with the intention of | (2) with the intention of

causing such bodily injury | causing such bodily injury as

as is likely to death; or the offender knows to be likely
to cause the death of the
person to whom the harm is
caused;

KNOWLEDGE KNOWLEDGE

(c) with the knowledge that | KNOWLEDGE

the act is likely to cause | (4) with the knowledge that the

death. act is so  immediately
dangerous that it must in all
probability cause death or such
bodily injury as is likely to
cause death, and without any
excuse for incurring the risk of
causing death or such injury as
is mentioned above.

24. On overall scrutiny of the facts
and circumstances of the present case
coupled with the opinion of the Medical
Officer and considering the principle laid
down by the Apex Court in the Case of
Tukaram and Ors Vs. State of
Maharashtra, reported in (2011) 4 SCC
250 and in the case of B.N. Kavatakar and
Another Vs. State of Karnataka, reported
in 1994 SUPP (1) SCC 304, we are of the
considered opinion that the offence would
be one punishable under Section 304 part-I
of the IPC.

25. From the upshot of the aforesaid
discussions, it appears that the death caused
by the accused was not premeditated,
accused had no intention to cause death of
deceased, the injuries were though
sufficient in the ordinary course of nature
to have caused death, accused had no
intention to do away with deceased, hence
the instant case falls under the Exceptions 1
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and 4 to Section 300 of IPC. While
considering Section 299 as reproduced
herein above offence committed will fall
under Section 304 Part-l as per the
observations of the Apex Court in Veeran
and others Vs. State of M.P. Decided,
(2011) 5 SCR 300 which have to be also
kept in mind.

26. We can safely rely upon the
decision of the Gujarat High court in
Criminal Appeal No0.83 of 2008 (Gautam
Manubhai Makwana Vs. State of
Gujarat) decided on 11.9.2013 wherein the
Court held as under:

"12. In fact, in the case of
Krishan vs. State of Haryana reported in
(2013) 3 SCC 280, the Apex Court has held
that it is not an absolute principle of law
that a dying declaration cannot form the
sole basis of conviction of an accused.
Where the dying declaration is true and
correct, the attendant circumstances show
it to be reliable and it has been recorded in
accordance with law, the deceased made
the dying declaration of her own accord
and upon due certification by the doctor
with regard to the state of mind and body,
then it may not be necessary for the court
to look for corroboration. In such cases,
the dying declaration alone can form the
basis for the conviction of the accused. But
where the dying declaration itself is
attended by suspicious circumstances, has
not been recorded in accordance with law
and settled procedures and practices, then,
it may be necessary for the court to look for
corroboration of the same.

13. However, the complaint given
by the deceased and the dying declaration
recorded by the Executive Magistrate and
the history before the doctor is consistent
and seems to be trustworthy. The same is
also duly corroborated with the evidence of
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witnesses and the medical reports as well
as panchnama and it is clear that the
deceased died a homicidal death due to the
act of the appellants in pouring kerosene
and setting him ablaze. We do find that the
dying declaration is trust worthy.

14. However, we have also not
lost sight of the fact that the deceased had
died after a month of treatment. From the
medical reports, it is clear that the
deceased suffered from Septicemia which
happened due to extensive burns.

15. In the case of the B.N.
Kavatakar and another (supra), the Apex
Court in a similar case of septicemia where
the deceased therein had died in the
hospital after five days of the occurrence of
the incident in question, converted the
conviction under section 302 to under
section 326 and modified the sentence
accordingly.

15.1 Similarly, in the case of
Maniben (supra), the Apex Court has
observed as under:

"18. The deceased was admitted
in the hospital with about 60% burn
injuries and during the course of treatment
developed septicemia, which was the main
cause of death of the deceased. It is,
therefore, established that during the
aforesaid period of 8 days the injuries
aggravated and worsened to the extent that
it led to ripening of the injuries and the
deceased died due to poisonous effect of the
injuries.

19. It is established from the
dying declaration of the deceased that she
was living separately from her mother-in-
law, the appellant herein, for many years
and that on the day in question she had a
quarrel with the appellant at her house. It
is also clear from the evidence on record
that immediately after the quarrel she
along with her daughter came to fetch
water and when she was returning, the
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appellant came and threw a burning tonsil
on the clothes of the deceased. Since the
deceased was wearing a terylene cloth at
that relevant point of time, it aggravated
the fire which caused the burn injuries.

20. There is also evidence on
record to prove and establish that the
action of the appellant to throw the burning
tonsil was preceded by a quarrel between
the deceased and the appellant. From the
aforesaid evidence on record it cannot be
said that the appellant had the intention
that such action on her part would cause
the death or such bodily injury to the
deceased, which was sufficient in the
ordinary course of nature to cause the
death of the deceased. Therefore, in our
considered opinion, the case cannot be said
to be covered under clause (4) of Section
300 of IPC. We are, however, of the
considered opinion that the case of the
appellant is covered under Section 304
Part Il of IPC."

16. In the present case, we have
come to the irresistible conclusion that the
role of the appellants is clear from the
dying declaration and other records.
However, the point which has also weighed
with this court are that the deceased had
survived for around 30 days in the hospital
and that his condition worsened after
around 5 days and ultimately died of
septicemia. In fact he had sustained about
35% burns. In that view of the matter, we
are of the opinion that the conviction of the
appellants under section 302 of Indian
Penal Code is required to be converted to
that under section 304(1) of Indian Penal
Code and in view of the same appeal is
partly allowed.

17. The conviction of the
appellants - original accused under Section
302 of Indian Penal Code vide judgment
and order dated 19.12.2007 arising from
Sessions Case No. 149 of 2007 passed by

the Additional Sessions Judge, Fast Track
Court No. 6, Ahmedabad is converted to
conviction under Section 304 (Part 1) of
Indian Penal Code. However, the
conviction of the appellants - original
accused under section 452 of Indian Penal
Code is upheld. The appellants - original
accused are ordered to undergo rigorous
imprisonment for a period of ten years and
fine of Rs. 5000/- each in default rigorous
imprisonment for six months under section
304 (Part 1) of Indian Penal Code instead
of life imprisonment and sentence in default
of fine as awarded by the trial court under
section 302 IPC. The sentence imposed in
default of fine under section 452 IPC is
also reduced to two months. Accordingly,
the appellants are ordered to undergo
rigorous imprisonment for a period of ten
years and fine of Rs. 5000/-, in default,
rigorous imprisonment for six months for
offence punishable under section 304(l) of
Indian Penal Code and rigorous
imprisonment for a period of five years and
fine of Rs. 2,000/-, in default, rigorous
imprisonment for two months for offence
punishable under section 452 of Indian
Penal Code. Both sentences shall run
concurrently. The judgement and order
dated 19.12.2007 is modified accordingly.
The period of sentence already undergone
shall be considered for remission of
sentence qua appellants - original accused.
R & P to be sent back to the trial court
forthwith."

27. In latest decision in Khokan@
Khokhan Vishwas Vs. State of
Chattisgarh, 2021 LawSuit (SC) 80 on
which this court relies wherein the facts
were similar to this case, the Apex Court
has allowed the appeal of the accused
appellant and sentenced under Section 304
of IPC. The decision of the Apex Court in
the case of Anversinh v. State of Gujarat,
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(2021) 3 SCC 12 which was related to
kidnapping from legal guardian, wherein it
was established that the Court while
respecting the concerns of both society and
victim, propounded that the twin principle
of deterrence and correction would be
served by reducing the period of
incarceration already undergone by the
accused. In our case, this is not that
gruesome matter where the accused cannot
be dealt with in light of all these judgments.
Judgments in Pravat Chandra Mohanty
v. State of Odisha, (2021) 3 SCC 529 &
Pardeshiram v. State of M.P.,, (2021) 3
SCC 238 will also enure for the benefit of
the accused.

28. The factual scenario as it emerges
would go to show that the incident occurred
when the accused came to the place of
incident 100 rupees were demanded which
he had taken from the deceased and there
was a quarrel between the deceased and
accused. At about 9:00 p.m. Balbeer fired
at the deceased and this occurred insper of
the moment. The evidence goes to show
that it was not a premeditated cold blooded
murder. However, PW-1 did not see the
deceased shooting at the deceased. PW-2,
has turned hostile. Similar is the case with
PW-3. The gun was recovered at the
instance of the accused from a place which
was known only to him.

29. As narrated herein above the
decision of commission of offence under
Section 302 IPC cannot be concurred by us
in view of the As narrated herein above as
on overall scrutiny of the facts and
circumstances of the present case coupled
with the opinion of the Medical Officer and
considering the principle laid down by the
Apex Court in the Case of Tukaram and
Ors ( supra) and we are fortified in our
view by the judgment of Apex Court in the
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case of B.N. Kavatakar and Another (
supra) and therefore, we are of the
considered opinion that the offence would
be one punishable under Section 304 part-I
of the IPC and not under Section 302 of
IPC or Section 304 Part -11 of IPC.

30. In Mohd. Giasuddin Vs. State of
AP, [AIR 1977 SC 1926], explaining
rehabilitary & reformative aspects in
sentencing it has been observed by the
Supreme Court:

"Crime is a pathological
aberration. The criminal can ordinarily be
redeemed and the state has to rehabilitate
rather than avenge. The sub-culture that
leads to ante-social behaviour has to be
countered not by undue cruelty but by
reculturization. Therefore, the focus of
interest in penology in the individual and
the goal is salvaging him for the society.
The infliction of harsh and savage
punishment is thus a relic of past and
regressive times. The human today vies
sentencing as a process of reshaping a
person who has deteriorated into
criminality and the modern community has
a primary stake in the rehabilitation of the
offender as a means of a social defence.
Hence a therapeutic, rather than an ‘in
terrorem' outlook should prevail in our
criminal courts, since brutal incarceration
of the person merely produces laceration of
his mind. If you are to punish a man
retributively, you must injure him. If you
are to reform him, you must improve him
and, men are not improved by injuries.”

31. 'Proper Sentence' was explained in
Deo Narain Mandal vs. State of UP
[(2004) 7 SCC 257] by observing that
Sentence should not be either excessively
harsh ~ or ridiculously low.  While
determining the quantum of sentence, the
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court should bear in mind the 'principle of
proportionality’. Sentence should be based
on facts of a given case. Gravity of offence,
manner of commission of crime, age and
sex of accused should be taken into
account. Discretion of Court in awarding
sentence cannot be exercised arbitrarily or
whimsically.

32. In Ravada Sasikala vs. State of
A.P. AIR 2017 SC 1166, the Supreme
Court referred the judgments in Jameel vs
State of UP [(2010) 12 SCC 532], Guru
Basavraj vs State of Karnatak, [(2012) 8
SCC 734], Sumer Singh vs Surajbhan
Singh, [(2014) 7 SCC 323], State of
Punjab vs Bawa Singh, [(2015) 3 SCC
441], and Raj Bala vs State of Haryana,
[(2016) 1 SCC 463] and has reiterated that,
in operating the sentencing system, law
should adopt corrective machinery or
deterrence based on factual matrix. Facts
and given circumstances in each case,
nature of crime, manner in which it was
planned and committed, motive for
commission of crime, conduct of accused,
nature of weapons used and all other
attending circumstances are relevant facts
which  would enter into area of
consideration. Further, undue sympathy in
sentencing would do more harm to justice
dispensations and would undermine the
public confidence in the efficacy of law. It
is the duty of every court to award proper
sentence having regard to nature of offence
and manner of its commission. The
supreme court further said that courts must
not only keep in view the right of victim of
crime but also society at large. While
considering imposition of appropriate
punishment, the impact of crime on the
society as a whole and rule of law needs to
be balanced. The judicial trend in the
country has been towards striking a balance
between reform and punishment. The

protection of society and stamping out
criminal proclivity must be the object of
law which can be achieved by imposing
appropriate sentence on criminals and
wrongdoers. Law, as a tool to maintain
order and peace, should effectively meet
challenges confronting the society, as
society could not long endure and develop
under serious threats of crime and
disharmony. It is therefore, necessary to
avoid undue leniency in imposition of
sentence. Thus, the criminal justice
jurisprudence adopted in the country is not
retributive but reformative and corrective.
At the same time, undue harshness should
also be avoided keeping in view the
reformative approach underlying in our
criminal justice system.

33. Keeping in view the facts and
circumstances of the case and also keeping
in view criminal jurisprudence in our
country which is reformative and corrective
and not retributive, this Court considers
that no accused person is incapable of
being reformed and therefore, all measures
should be applied to give them an
opportunity of reformation in order to bring
them in the social stream.

34. Since the learned counsel for the
appellant has later not pressed the appeal
on merit, however, after perusal of entire
evidence on record and judgment of the
trial court, we consider that the appeal is
required to be partly allowed.

35. As discussed above, 'reformative
theory of punishment' is to be adopted and
for that reason, it is necessary to impose
punishment keeping in view the 'doctrine of
proportionality'. It appears from perusal of
impugned judgment that sentence awarded
by learned trial court for life term is very
harsh keeping in view the entirety of facts



12 All.

and circumstances of the case and gravity
of offence. Hon'ble Apex Court, as
discussed above, has held that undue
harshness should be avoided taking into
account  the  reformative  approach
underlying in criminal justice system.

36. On the overall scrutiny of the facts
and circumstances of the case coupled with
medical evidence and the opinion of the
Medical Officer and considering the
principles laid down by the Courts in above
referred case laws, we are of the considered
opinion that in the case at hand, the offence
would be punishable under Section 304
(Part-1) of IPC.

Punishment:

37. The accused is in jail since
14.1.2016. The Apex Court in such cases
has converted the conviction under Section
302 of I.P.C. to under Section 304 Part | of
I.P.C. which will come to the aid of the
accused-appellant.

38. In view of the aforementioned
discussion, we are of the view that the
appeal has to be partly allowed, hence,
appeal is partly allowed. The judgment in
Chherturam @ Chainu ( supra) will enure
for the benefit of the accused and the
judgment of Stalin Vs. State represented
by the Inspector of Police ( supra), we
punish the accused-appellant for eight years
rigorous imprisonment and fine of
Rs.10000/- in default of fine to undergo one
year rigorous imprisonment.

39. Appellant-accused is in jail since
14.1.2016 till date. On completion of eight
years of incarceration with remission is
over for all the offences and if fine is not
deposited, the default sentence would start
after the period of eight years. The accused-
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appellant shall be released on completion
of said period, if not required in any other
case. The accused-appellant would be
entitled to all remissions. The judgment and
order impugned in this appeal shall stand
modified accordingly.

40. Let a copy of this judgment along
with the trial court record be sent to the
Court and Jail Authorities concerned for
compliance.
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From Jail, Sri Rajesh Kumar Singh, A.C.

Counsel for the Opposite Party:
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A. Criminal Law - Code of Criminal
Procedure, 1973-Section 374(2) - Indian
Penal Code,1860- Sections 376 & 511-
Challenge to-Conviction- Accused made an
attempt to commit rape on 5 year girl and
on hearing the hue and cry raised by her
daughter (victim), as her mother
(informant) reached there and the
accused ran away arranging his clothes- It
is the settled proposition of law that
conviction can be based on the testimony
of prosecutrix/victim alone without any
corroboration, if the testimony of the
prosecutrix/victim inspires confidence-
Her evidence would be more reliable than
that of an injured witness. In the present
case, the evidence given by the
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prosecutrix/victim does inspire confidence
and the conviction could have been based
on the statement of the prosecutrix/
victim alone. However, there is a categoric
and strong corroboration available in the
present case, in the form of statements of
PW-1 (complainant) —Moreso, A child
witness is competent to testify u/s 118,
Evidence Act. Tutoring cannot be a ground to
reject his evidence. A child of tender age can be
allowed to testify if it has intellectual capacity to
understand questions and give rational answers
thereto Hence, the present case would fall
under Section 376 read with Section 511
IPC and it would not fall under Section
354 IPC. (Para

B. It is trite law that the prosecutrix is not
an accomplice. The evidence of victim of
sexual assault, if inspires confidence,
conviction can be founded on her
testimony alone wunless there are
compelling reasons for seeking
corroboration. Her evidence is more
reliable than that of injured witness. In a
case of sexual assault corroboration as a
condition for judicial reliance is not a
requirement of law but a guidance of
prudence. Examining the testimony of
prosecutrix in the background, as stated
above, and in the facts and circumstances
of this case, we are of the clear view, that
the testimony of prosecutrix inspires
confidence, on the basis of which alone
conviction can be safely sustained.
Moreover, in the instant case we find that
the statements of the prosecutrix are well
corroborated by medical and other
contemporaneous documents. It is also
well established principle of law that
minor contradictions or insignificant
discrepancies in the statement of the
prosecutrix should not be a ground for
throwing out an otherwise reliable
prosecution case.

The appeal is dismissed. (E-6)
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(Delivered by Hon’ble Gajendra Kumar, J.)

1. The accused appellant who was
tried for the offence under Section 376 read
with Section 511 IPC, by Additional
Sessions Judge, Shahjahanpur in Sessions
Trial N0.917/2007, has filed the present jail
appeal before this Court being aggrieved by
the judgment and order dated 10-02-2010
passed by the said Court whereby the
accused-appellant has been convicted for
the offence punishable under Section 376
read with Section 511 IPC and sentenced to
suffer rigorous imprisonment for 10 years
and to pay a fine of Rs.10,000/- and in
default of payment of fine further rigorous
imprisonment for one years.

2. The prosecution case in brief is
that, on 06.03.2005, when minor daughter
of the informant, aged 5 years was playing
at the gate of her home, accused appellant-
Vikram came and enticed her away,
thereafter made an attempt to commit rape
on her and on hearing the hue and cry
raised by her daughter (victim), as her
mother (informant) reached there and the
accused ran away arranging his clothes.
Thereafter, First Information Report was
lodged by the informant (P.W.-1) on
07.03.2005 at about 15:15 hours bearing
Case Crime No.62 of 2005 at Police
Station-Khutar, District-Shahjahanpur,
under Section 354 IPC.

3. The Investigating Officer (P.W.-6),
on registration of crime vide first information



12 All.

report  (Ext Ka-3) started  with
investigation.He recorded the statements of
the witnesses and inspected the place of
occurrence and prepared the site plan (Ext.
Ka-5). The Investigation Officer (P.W.-6) on
conclusion of the investigation submitted the
charge-sheet (Ext. Ka-6) against the accused
appellant for the offence under Section
376/511 IPC and since the case was
exclusively triable by the court of Sessions
Judge, it was committed to court of sesssions
judge and later on transferred to the court of
Additional Sessions Judge, Shahjahanpur in
Sessions Trial N0.917/2007 as stated above.
The Additional Sessions Judge, Shahjahanpur
on 10-02-2010 framed the charge against the
accused appellant to the effect that accused-
appellant on 06-03-2005 at some time in
village Hitaura within the circle of P.S.
Khatar district Shahjanhanpur attempted to
rape on the victim aged 5 years, and in such
attempt did certain act towards the
commission of said offence thereby
committed an offence punishable under
Section 376 read with Section 511 IPC.
Accused appellant pleaded not guilty and
prayed for trial.

4. Prosecution in support of its case
examined as many as SiX witnesses i.e.
Smt. Laung Shri, mother of victim (P.W.-
1), victim (P.W.-2), Ram Prasad, father of
victim (P.W.-3), Dr. Manju Sachan (P.W.-
4), Chhote Lal, H.C.P.-47 (P.W.-5) and
Suresh Pal Sharma, S.1. (P.W.-6).

5. In  documentary evidence,
prosecution produced and proved the Tahrir
Report as Ext.Ka-1, injury report as
Ext.Ka-2, chick FIR as Ext.Ka-3, copy of
G.D. as Ext.Ka-4, site plan as Ext.Ka-5 and
charge-sheet as Ext.Ka-6.

6. On the closure of prosecution
evidence, all the incriminating material was
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put to the accused. He made his statement
under Section 313 of Code of Criminal
Procedure and denied the allegation of the
offence under Section 376 read with
Section 511 IPC and the incident as alleged
by prosecution. He submitted that he has
been falsely implicated by the prosecution
and he is not involved in committing the
aforesaid offence.

7. PW. 1, Smt Laung Shri who is
mother of the victim in her testimony stated
that occurrence took place three years and
three months ago from today at 10-11 A.M.
my daughter victim was playing at the gate
of her home. My neighbour Vikram came
there enticed away my daughter victim
aged 5 year and laid her on cot and having
made her naked, sat over her, then my
daughter raised alarm, then | rushed from
the home and reached the place of
occurrence, right then vikram ran away
arranging his clothes, in northern direction.
When my husband came over | got the
report scribed by him, having dictated the
same. Both went to the police station
alongwith their daughter and report was
lodged. She proved the report as Ext.Ka-1.

8. PW. 2, after preliminary
interrogation to ascertain her capacity to
understanding and ability to depose, the 9
year old victim has stated in her testimony
that the incident took place three years
from today at noon. At the time of incident
I was playing at the gate of my home.
Identifying the the accused she stated that
this Vikram enticed her away to shop then
he laid me on cot and lowered my panty
and made me naked. The accused took my
panty off with the intention to rape me. He
came over me and lay on me and
committed dirty deed on me. The accused
entered his urine pipe into my place of
urine. | raised alarm then my mother and
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other villagers came over there, right then,
accused ran away, leaving me. Vikram's,
the accused present in court, urine pipe
entered a little into my place of urine. | was
examined at Government hospital. To court
she stated that Vikram belongs to my
neighbourhood, since before the incident he
used to come to my home and | know him
very well.

9. P.W. 3, Ram Prasad, who is father
of the victim in his testimony he stated that
at the time of incident he was away at
Aligarh for earning, his wife telephonically
informed him about the incident that
Vikram has forcefully raped his daughter
aged 5 year. On receiving information, he
came home and his wife told him that the
accused Vikram forcefully taken away his
daughter and forcefully raped her. On her
dictation he scribed the report, went to
police station and lodged the report.
Thereafter took her daughter to hospital
and got her medically examined.

10. PW-4, Dr Manju Sachan is a
Medical Officer, who proved in her
testimony medical report as Ext.Ka-2 and
stated that she had conducted the medical
examination of the victim and had given
report mentioning therein that there is no
sign of injury on thighs and vagina. The
hymen of victim is intact and is normal in
nature, due to which the finger test cann't
be conducted and the sample was also not
taken. The condition of the victim's private
part is also normal.

11. PW-5, H.C. Chotey Lal, who
proved, in his testimony, chick FIR and
copy of G.D. as Ext.Ka-3&4. He stated
that he was on his duty at the concerned
police station on 07.03.2005, informant,
who is the mother of the victim, filed a
written complaint against the appellant

alleging therein that appellant has tried to
sexual assault upon her daughter, aged
about 5 years, on the basis of which, he
lodged the FIR. At the time of lodging of
the FIR, informant along with victim came
and her husband was also present there.

12. PW-6, 1.O. S.K. Sharma, who
proved, in his testimony, site plan and
charge-sheet as ExtKa-5 &6. On
07.03.2005, in his statement, he stated that
after lodging of the FIR, he reached at the
spot and recorded the statements of the
victim as well as her parents, thereafter, on
08.03.2005 after investigating the case
thoroughlly, submitted the chargesheet
under Sections 354, 376 & 511 IPC.

13.  The learned trial Court after
hearing the parties' counsel and considered
and analysed the evidence on record found
the case of prosecution proved beyond all
reasionable doubts against the appellant
and has convicted the accused-appellant as
indicated in para-1 of the judgment.
Aggrieved, the accused has preferred this
appeal from jail.

14. | have heard learned amicus
curaie for the accused-appellant, learned
AGA for the State and perused the original
record of the trial Court.

15. Learned counsel for the appellant
submits that the unexplained delay in the
F.I.LR. shows that it was lodged as an
afterthought without showing the time and
place of occurence. He further submits that
both the parties had some quarrel as there
was some dispute between the mother of
the victim and her sister-in-law (Jethani)
and only to mount pressure upon the
accused false and frivolous FIR has been
lodged out of enmity. He further submitted
that the prosecution version is highly
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improbable. The prosecution did not
produce any independent witness in support
of its case and the witnesses relied upon by
the court below are all of the same family
and are interested witnessees. He further
submits that because the appellant did not
have opportunity to cross examine the
prosecutrix, therefore, her uncorroborated
statement can not be read in evidence. He
further submits that the proved facts and
circumstances available on record of the
case, make out a case of preparation only
against the accused and he has been
illegally convicted for the offence
punishable under Section 376 read with
Section 511 IPC. Drawing attention to the
contents of the FIR as also the statement of
the victim, learned counsel for the appellant
has contended that taking off panty of
victim from her body would only mean that
the accused was making preparation to
forcibly ravish the minor daughter of the
informant. From perusal of the memo of
appeal, it has also been averred that if at all
the facts appearing in the case are taken to
be true, then also the offence would not
travel beyond section 354 IP