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(2022) 11 ILRA 6
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 17.11.2022
BEFORE
THE HON’BLE VIKRAM D. CHAUHAN, J.
Criminal Appeal No. 583 of 1982

Radha Mohan Rai
Versus

...Appellant

State of U.P. ...Respondent

Counsel for the Appellant:

Sri S.C. Srivastava, Sri A.C. Srivastava, Sri
Bhupendra Pandey (A.C.), Sri M.K. Pandey,
Sri Mansoor Ahmed A.C. Sri Raj Kumar
Sharma, Sri Ashok Kumar Yadav A.C.

Counsel for the Respondent:
A.GA.

Criminal Law - Criminal Procedure Code,
1973 - Section - 313 - Indian Penal Code,
1860 - Sections 34, 147, 148, 149, 307,
323 & 325 - Indian Evidence Act, 1872 —
Section 134 - Criminal Appeal — Conviction and
sentence - FIR - informant alleged that, the
accused persons, having enemy with informant
family, armed with Lathi and country made
pistol assaulted upon complainant and his uncle
& cousin when they are sleeping at their tube-
well in night, as a result of same they had
sustained injuries - Evaluation of Evidence -
please taken by the accused appellant that if
there were three injured persons (i.e. three eye-
witnesses) but the prosecution produced only
two which is highly improbable - court finds
that, the testimony of PW-1 & PW-2 (two eye-
witnesses) has been found to be reliable and
trustworthy - failure to examine the other
witnesses is inconsequential - there is no legal
hurdle in convicting a person on the sole
testimony of a single witness, if his version is
clear and reliable, for the principle that the
evidence has to be weighed and no counted -
the law of evidence does not require any
particular number of witnesses to be examine in
proof of a given fact - appellant failed to point

out any illegality, infirmity or perversity in the
judgment of trial court - accordingly, appeal is
dismissed. (Para - 24, 25, 41)

Appeal dismissed. (E-11)
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(Delivered by Hon’ble Vikram D. Chauhan, J.)

1. The present appeal is preferred
against  judgment and order dated
18.12.1981 passed by Vth Additional
Sessions Judge, Ballia in Session Trial
No.64 of 1981, convicting and sentencing
the appellant-Radha Mohan Rai under
Section 323 read with Section 149 of the
Indian Penal Code and Section 147 of the
Indian Penal Code on probation for two
years while suspending the sentence.

2. The present appeal has been filed
by two Appellant's, namely, Radha Mohan
Rai (Appellant no.l) and Ram Kripal
(Appellant no.2). During the pendency of
the appeal, Ram Kripal (Appellant no.2)
has died and the present appeal is abated in
respect of Appellant no.2 by order dated
01.02.2010.

3. The prosecution case as per the first
information report is to the effect that
Madan Rai-informant had enmity with Ram
Chhabila Rai regarding taking meals
together. Radha Mohan is relative of Ram
Chabila. About one month prior to the
incident, Ram Chabila Rai wanted some
passage to his house through the courtyard
of the informant and the informant had
promised Ram Chabila Rai for passage
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from the eastern corner of his house but
Ram Chabila Rai did not accept the same.
There was a panchayat in respect of the
aforesaid dispute where the informant
promised Ram Chabila Rai to give him
passage through the border. Radha Mohan
became annoyed and in the panchayat
threatened the informant by throttling his
neck and stating that he will take passage
after finishing the informant. The other
persons present in the panchayat
intervened.

4. On 27.05.1980, informant together
with his cousin Virendra Rai and uncle
Munni Rai were sleeping at his tubewell in
Village-Mansurpur. Three accused persons
together with five-six other persons came
there being armed with lathi and country
made pistol. There was no electricity at the
tubewell but the lantern was burning. The
informant was lying awaken. The accused-
appellant Radha Mohan shouted what is the
delay we have got all three together Kill
them. On the aforesaid call, all the accused
persons started beating the complainant, his
uncle and cousin. As a result of the same,
the uncle of the complainant and cousin
was badly injured. The accused persons
could be recognised in the moonlight and in
the light of the lantern. The other persons
could be recognised after seeing them. On
his alarm, some persons of the nearby
vicinity arrived there and thereafter, the
accused persons left thinking that the
injured have died. The family members
took the three injured persons to the
hospital on the same night. The uncle of the
complainant and the cousin were in serious
condition in the hospital and after getting
himself medically examined, the
complainant came to the police station to
lodge the first information report. The first
information  report was lodged on
28.05.1980 at 8:20 AM at police Station
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Phephna, which is 6 miles away from the
place of occurrence.

5. On the basis of the aforesaid first
information report, a case under Sections
147, 148, 149, 307 I.P.C. was lodged at
Police Station Phephna being Case Crime
No0.126 of 1980.

6. The injured persons were medically
examined by Dr. Arun Kumar on 28th May,
1980 am at District Hospital, Ballia.

7. After completion of investigation,
Investigating  Officer has  submitted
chargesheet against the accused persons
and charges were framed on 19th
September, 1981 against the accused
persons under Sections 307/149/147, 323,
149, 325/149 I.P.C.

8. All the accused persons have
denied the charges levelled against them
and have claimed to be tried. In support of
prosecution case seven witnesses were
examined.

9. PW.1-Madan Rai has stated that he
has a residential house having an area of 3-
4 kita and appurtenant land. He has further
stated that he has a tubewell which is three
furlong from his house and tubewell is on
the agricultural land. He has further stated
that Munni Rai is his uncle and Virendra
Rai is his cousin brother. He has stated that
his uncle Munni Rai is living with him and
cousin Virendra also lives in the same
house. The accused persons are friendly to
each other and live together. He has further
stated that the incident is of 2/3 months
back and there was Barkhi of uncle of Ram
Chhabila Rai. In the aforesaid occasion,
Ram Chhabila Rai has invited for dinner.
However, his uncle was not invited and as
such the witness could not go on the
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invitation and the aforesaid non-acceptance
of the invitation has annoyed Radha Mohan
and Ram Chhabila. One month prior to the
incident the witness was arranging the
bricks in the open field near his house
when Radha Mohan and Ram Chhabila had
stopped the witness from keeping the
bricks as he wanted a way to his house
from the aforesaid open land. With regard
to the aforesaid dispute, a panchayat was
held on 20th April, 1980. The witness in
panchayat admitted to give way on the
eastern corner of the land. However, Radha
Mohan did not agree for the same. Radha
Mohan in front of the panchayat caught
hold the neck of the witness and abused
and, thereafter, stated that he will take
passage after finishing the witness. The
dispute was subsided by intervention of the
panchayat. On 27th May, 1980 at about
11.30 pm when the witness was at his
tubewell along with his cousin Birendra
and Uncle Munni Rai and were sleeping
there on different cots and the lantern was
burning near the tubewell and it was full
moon night. The electricity was not coming
on the tubewell and all the three persons
were awaken. From the south, accused
persons Radha Mohan, Ram Kripal and
Chandrama along with 5-6 other accused
persons came along with lathi and country
made pistol. The witness on seeing them
confronted them, then the accused Radha
Mohan said to the other accused persons to
kill the witness and other two persons being
uncle and cousin brother as they are all
together. On the aforesaid, all the accused
persons started beating all of them and as a
result of the same, the uncle and Birendra
sustained injuries and they fell down and
then accused Radha Mohan thought that
they have died and as such they ran away.
The accused persons have beaten the
witness with lathi and the witness could
identified Radha Mohan, Ram Kripal and

Chandrama but did not recognize the other
persons. On the distress call, accused
persons ran away and the villagers came.
The injured persons were serious and uncle
was taken by villagers on cot and
remaining injured persons were also taken
to the hospital by rickshaw. The position of
his uncle was serious and medical aid was
provided in the hospital. In the morning,
first information report was lodged, which
is Ex.Ka.1l. The said report was lodged at
Police Station Phephna. Thereafter, the
Investigating Officer went to the place of
occurrence along with informant from
where the blood stained soil was recovered
and recovery memo was prepared and same
is marked as Ex.Ka.2. He has further stated
that at the place of occurrence the witness
has shown the lantern to the Investigating
Officer, who had seen the same and,
thereafter, had given in the supurdagi of the
witness and the supurdagi memo was
prepared, which is Ex.Ka.3. He has further
stated that the lantern is with him.
However, he has not brought the same to
the court.

10. P.W.2-Birendra Rai has stated that
on 26th May, 1980, occurrence took place
at about 11.30 pm. The sky was clear and it
was a full moon night. They were sleeping
near the tubewell on the cot but was away.
The lantern was burning then Radha
Mohan, Ram Kripal and Chandrama along
with 5-6 persons came with lathi and
countrymade pistol from the north side and
when Madan Rai confronted them, then
Radha Mohan stated to the other accused
persons to Kill them as they are all together
and on the aforesaid, accused persons
started beating with lathi. He has further
stated that all the three persons were
beating and as a result of beating, present
witness and his uncle fell down and the
accused persons thought that we have died
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and as such they went away. The accused
persons were beating the injured for 10
minutes and after the accused persons left,
villagers came, to whom the incident was
narrated and injured were taken to the
hospital where the uncle was admitted and
Madan Rai also sustained injuries.

11. PWJ3-Sri 1.B.D. Dwivedi has
stated that on 5th June, 1980 he was posted
at Sadar Hospital as Radiologist and on the
said date he had X-rayed the skull of
Munni Rai and the X-ray was marked as
Ex.l. On the basis of the X-ray, he found
there was a fracture in the head and the X-
ray report was marked as Ex.Ka.4.

12. PW.4-Ram Sagar Rai has stated
that he knows Madan Rai, Radha Mohan
and Ram Chhabila and about 1 and ¥z years
from today, for the bricks and right of way
a panchayat was held. He was present in
the aforesaid panchayat. Madan Rai wanted
to construct house on the open land and as
such had kept bricks on the aforesaid land.
However, Radha Mohan and Chhabila were
opposing the same, they wanted right of
way on the middle of the land. Madan Rai
agreed to give right of way on the eastern
corner of the land. In the panchayat Radha
Mohan caught hold the neck of Madan Rai
and stated that he will crush the neck if the
way was not provided in the middle of the
land. The persons there however, defused
the situation. After one month at about
11.30 pm, witness was at his agricultural
field and he heard some noise and the same
was coming from the side of the tubewell
of Madan Rai. It was a full moon night.
The electricity was not there. He went there
and saw that Madan Rai, Munni Rai and
Birendra were injured and when the said
witness asked them what has happened,
Madan Rai has informed that Radha
Mohan, Chandrama and Ram Kripal along
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with 5-6 persons have come with lathi and
countrymade firearm and they have beaten
the aforesaid three persons and as a result
of the same, they had sustained injuries.
Munni Rai was taken to the hospital on cot
and Madan Rai and Birendra were given
support and taken to the hospital.

13. P.W.5-Dr. Arun Kumar has
medically examined the injured persons
and has found the following injuries:-

Injuries of Munni Rai:-

1. Lacerated wound 6 cm X 1/2
cm X bone deep present on forehead 5 cm
above eye brow. Bleeding present.

2. Lacerated wound 4 cm X 1/2
cm X bone deep present on left eye brow.
Bleeding present.

3. Lacerated wound 1/2 cm X 1/2
cm on the zygamatee part of face left side.
Bleeding present.

4. Lacerated wound 1/2 cm X 1/2
cm present 1 cm away from Injury no.lll in
the zygamatee part of face left side.
Bleeding present.

5. Lacerated wound 3 cm X 1/2
cm muscle deep on the part of parietal
region right side 10 cm above pinna.

Supplementary injury report of
Munni Rai

Injury No.l, 1I, I, IV & V kept

U.O.

Injury No.l is grevious and others
simple vide X-ray no.183 dated 5.6.80 of
District Hospital Ballia. All injuries caused
by hard & blunt object.

Past x-rayed - X ray skull

Findings - Fracture parietal bone

Injuries of Virendra Rai:

1. A linear lacerated wound on
middle of of scalp at the junction of both
parietal region 12 cm above right pinna, 3
cm X 1/4 cm X skin deep. Blood clot
present.
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2. A contusion 4 cm X 4 cm at the
nape of neck. Redish color

3. An abrated contusion on front
of chest (L) side 5 cm X 5 cm, 4 cm below
the sternoclevicular joint.

4. A linear abrasion 4 cm X 2 ¢cm
just above left nipple. Redish colour.

5. A contusion on dorsum of right
hand, 3 cm X 3 cm at the junction of thumb
index finger. Redish colour.

6. An abrasion 2 cm X 2 cm
infront of right upper arm, 10 cm below
acronioclavial joint. Redish colour.

Injuries of Madan Rai:-

1. A linear lacerated wound 2.5
cm X .5 cm X skin deep on fore head 7 cm
above left eyebrow. Blood clot present.

2. An abrasion 2 cm X 2 ¢cm on
the root of front of neck left side just above
sternoclavicular joint left side. Redish
Colour.

3. An abrasion 2 cm X 2 cm on
front of chest. Left side just below middle of
left clevicle. Redish colour

4. An abrated contusion 6 cm X 6
cm on front of left upper arm 3 ¢cm below
left acronio clevicular joint. Purple
coloured.

5. An abrasion 19 cm X 2 cm on
back of chest right side extending from
right acronio clevicular joint to 2nd
thoracic vertibra centre. Redish colour.

6. A contusion 3 cm X 3 cm on
dorsum of hand between thumb and index
finger left side. Redish colour.

7. A contusion 3 cm X 3 cm on
dorsum of hand right side, between thumb
and index finger. Redish colour.

14. In support of the prosecution case
the prosecution has proved the following
documents :-

15. Memo of report as Ex.Ka.l,
Recovery of blood stained clothes as

Ex.Ka.2, Memo of lantern as Ex.Ka.3, X-
ray report of Munni Rai as Ex.Ka.4, Injury
report of Munni Rai as Ex.Ka.5, Injury
report of Birendra Rai as Ex.Ka.6, Injury
report of Madan Rai as Ex.Ka7,
Supplementary report of Munni Rai as
Ex.Ka.8, First Information Report as
Ex.Ka.9, Recovery Memo of Bamboo
clump as Ex.Ka.10 and site plan with index
as Ex.Ka.11.

16. Appellant and other accused
persons in the statement under section 313
Cr.P.C. have denied the charges and stated
that they have been falsely implicated due
to enmity.

17.  Appellant in support of his
defence has examined Chandramani as
D.W.1.

18. The prosecution case is to the
effect that Madan Rai had enmity with Ram
Chabila Rai regarding the meals together.
Radha Mohan is relative of Ram Chabila.
About one month prior to the incident Ram
Chabila Rai wanted passage to his house
through the adjoining land of the house of
the informant. Informant had promised
Ram Chabila Rai to give passage from the
side of his house however, Ram Chabila
Rai did not agree to the same. A panchayat
in this respect was also held where the
informant had accepted for giving passage
to Ram Chabila Rai from side of the house
of informant. Radha Mohan became
annoyed and in the panchayat threatened
informant by throttling his neck and said
that he will take passage after finishing
informant. The other persons present in the
panchayat intervened and since then Radha
Mohan is inimical to the informant.

19. On 27th May, 1980, informant
and his cousin Birendra Rai and uncle
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Munni Rai were sleeping near the tube well
in mauja Maisurpur. At about 11:30 PM in
the night Radha Mohan Rai, Ram Kripal
and Chandrama Rai along with five to six
other persons armed with lathi and country
made pistol came to the aforesaid place.
There was no electricity at the tube well but
the lantern was burning. The informant was
awake. When the informant saw accused
persons coming, he exclaimed, on this
Radha Mohan said to the other accused
persons to kill the informant and his
relatives and thereafter, accused persons
started beating the informant, his cousin
brother and uncle Munni Rai. The accused
persons inflicted grievous injuries on the
uncle and cousin of the informant.
Informant, his cousin and his uncle has
recognised the three accused persons in the
moonlight and in light of lantern. On the
cry of the informant, other persons in the
vicinity arrived there and thereafter, the
accused persons left the cousin brother and
uncle thinking them to be dead. Informant's
family members took injured three persons
to the hospital on the same night. The
condition of the cousin brother and the
uncle was serious and informant after
getting medically examined came to police
station to lodge the first information report.
The first information report was lodged on
28th May, 1980 at 8:30 AM at Police
Station- Phepna, which is 6 miles away
from the place of occurrence.

20. The prosecution has examined
Informant-Madan Rai as PW.1. The
aforesaid witness has supported the
prosecution case. Informant is the
eyewitness of the alleged incident. The
prosecution has further examined Birendra
Rai as PW.2. The aforesaid witness has
supported the prosecution case and has
stated that on 27th May, 1980 the incident
has taken place at about 11:30 PM. He has
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stated that it was a moonlight night. He was
sleeping on cot near the tube well and was
awake and towards the north his cousin
brother was sitting on the platform and on
the south his uncle Munni Rai was lying
while he was awake. Lantern was burning
near the tube well. Radha Mohan, Ram
Kripal Singh and Chandrama Rai along
with 5 to 6 persons came armed with lathi,
country made pistol from the north. On
coming of the accused persons, Madan Rai
asked for the reason of the accused persons
to come. On the aforesaid Radha Mohan
Rai stated to other accused persons to beat
the informant and his cousin and uncle. The
accused persons started beating all the three
persons. The witness has stated that the
aforesaid persons were beating with stick.
On beating the said witness his uncle fell
down and the accused persons thinking that
the witness and his uncle has died and they
left away. On the same night, the witness
and his uncle was admitted in the hospital
and Madan Rai also suffered injuries.

20. The prosecution has also
examined Dr. 1.B.D. Dwivedi as P.W.3. The
aforesaid witness has stated that on fifth of
June 1980 he was posted at Ballia Sadar
Hospital as radiologist. He had conducted
X-ray of the skull of Munni Rai. He found
fracture in the front of the head. He has
further proved the x-ray report, which is
marked as Ex.Ka-4.

21.  The prosecution has further
examined Ram Sagar Rai as PW.4. He is
stated that he knows Madan Rai, Radha
Mohan and Ram Chhabila. About one and
1%, year prior to the said incident there was
a panchayat held for passage and bricks. He
was present in the aforesaid panchayat.
Madan Rai was keeping bricks in his land
for construction of the house then Radha
Mohan and Ram Chhabila stated that he
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should remove the bricks and opened the
passage. Madan Rai stated that he will need
passage on the western side. In the
panchayat, Radha Mohan caught hold the
neck of Madan Rai and stated that he will
throttle the neck if the passage not left. On
the intervention of the witness and other
persons, the matter was diffused. One
month  after the  above-mentioned
panchayat at about 11:30 PM witness was
on his agricultural field and he heard
distress call and thereafter he went towards
the tube well of Madan Rai where lantern
was burning. Madan Rai, Munni Rai and
Birendra were injured. On query being
made, it was informed by them that Radha
Mohan, Ram Chhabila and other persons
who were armed with stick and country
made pistol have beaten the three persons
with stick and as a result of the same,
injuries have been sustained.

22. The prosecution in support of the
prosecution case has further examined Dr.
Arun Kumar as P.W.5. He submitted that on
28th May, 1980 at about 1:45 PM he was
posted at District Hospital, Ballia. He has
further stated that he had examined Munni
Rai alias Ganesh Rai on the said date and
had found injuries. He has also examined
Birendra Rai who has also sustained
injuries. He has further stated that on the
same day he had also examined Madan Rai
and had found injuries. He has further
stated that he had prepared the injury report
of Munni Rai, Madan Rai and Birendra and
same was marked as Ex.Ka.5, Ex.Ka.6 and
Ex. Ka.7.

23. The P.W.6-M.N.Pathak and Ram
Paramhans Singh are the formal witness.

24. It is submitted by counsel for the
appellant that the injured Munni Rai was
not produced before the court and as such

the case of the prosecution is highly
improbable. It is submitted by counsel for
the appellant that adverse inference be
drawn for the non-production of the
aforesaid witness has the aforesaid witness
was in worse condition and was badly
injured. It is to be seen that the presence of
the witnesses together with the testimony
of PW.1 and P.W.2 who are the eyewitness
of the alleged incident and has proved the
prosecution case is sufficient to establish
the prosecution case against the appellant.
The testimony of P.W.1 and P.W.2 has not
been shaken in the cross examination nor
the counsel for the Appellant has pointed
out any material contradiction which goes
to the root of the prosecution case. The
testimony of PW.1 and PW.2 has been
found to be reliable and trustworthy. The
aforesaid witnesses are the eyewitness of
the alleged incident. The failure to examine
the other witnesses is inconsequential. It is
the quality of evidence and not the number
of witnesses that are material. The injuries
sustained by Munni Rai has been duly
proved by the prosecution witness no 5.

25. In Prithipal Singh v. State of
Punjab, (2012) 1 SCC 10, it was held as
under :-

"49. This Court has consistently
held that as a general rule the court can
and may act on the testimony of a single
witness provided he is wholly reliable.
There is no legal impediment in convicting
a person on the sole testimony of a single
witness. That is the logic of Section 134 of
the Evidence Act. But if there are doubts
about the testimony, the court will insist on
corroboration. In fact, it is not the number
or the quantity, but the quality that is
material. The time-honoured principle is
that evidence has to be weighed and not
counted. The test is whether the evidence
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has a ring of truth, is cogent, credible and
trustworthy or otherwise. The legal system
has laid emphasis on value, weight and
quality of evidence, rather than on quantity,
multiplicity or plurality of witnesses. It is,
therefore, open to a competent court to fully
and completely rely on a solitary witness
and record conviction. Conversely, it may
acquit the accused in spite of testimony of
several witnesses if it is not satisfied about
the quality of evidence."

25.  There is no legal hurdle in
convicting a person on the sole testimony of a
single witness, if his version is clear and
reliable, for the principle that the evidence
has to be weighed and not counted. If the
testimony of a single witness is found by the
court to be entirely reliable, there is no legal
impediment in recording the conviction of the
accused on such proof. The law of evidence
does not require any particular number of
witnesses to be examined in proof of a given
fact. However, faced with the testimony of a
single witness, the court may classify the oral
testimony into three categories, namely, (i)
wholly reliable, (ii) wholly unreliable, and
(iii) neither wholly reliable nor wholly
unreliable. In the first two categories there
may be no difficulty in accepting or
discarding the testimony of the single
witness. The difficulty arises in the third
category of cases. The court has to be
circumspect and has to look for corroboration
in material particulars by reliable testimony
in respect of third category.

26. The legal position is found in the
statutory provision in Section 134 of the
Evidence Act, 1872, which reads:

"134. Number of witnesses.--No
particular number of witnesses shall in
any case be required for the proof of any
fact.”
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27. Legal system in the country does
not insist on plurality of witnesses. The
Evidence Act, 1872 does not mandate that
there must be particular number of
witnesses to record an order of conviction
against the accused. Our legal system has
always laid emphasis on value, weight and
quality of evidence rather than on quantity,
multiplicity or plurality of witnesses. It is,
therefore, open to a competent court to
fully and completely rely on a solitary
witness and record conviction. Conversely,
it may acquit the accused in spite of
testimony of several witnesses, if it is not
satisfied about the quality of evidence.

28. The law does not require that the
prosecution must examine all the
eyewitnesses cited by the prosecution.
When the evidence of two eyewitnesses,
PW 1 and 2 was found worthy of
acceptance to prove the case, then it was
not necessary for the prosecution to
examine any more eyewitnesses. It is for
the prosecution to decide as to how many
and who should be examined as their
witnesses for proving their case. Therefore,
this court does not find any merit in this
submission of the appellant.

29. It is further submitted by counsel
for the Appellant that the only source of
light at the place of alleged incident was
lantern and as such it is improbable that the
Appellant could have been recognised by
the witnesses.

30. It is to be noted that as per the
prosecution case the incident/occurrence
has taken place at 11:30 PM in the night.
The prosecution witnesses have stated that
lantern was burning at the place of incident
when the occurrence took place. Moonlight
was available at the aforesaid time and the
sky was clear. It is also to be noted that
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accused persons and the complainant and
injured were known to each other and have
participated in the panchayat for resolving
the dispute. The trial court has recorded a
finding that the complainant and victims
were well-known with the accused and that
there are every chances that they will be
identified by their appearance and voice
also. The trial court has further recorded
finding that the physical assault had taken
place for a long time and there was
sufficient light. On the aforesaid basis, trial
court has come to the conclusion that there
was sufficient opportunity for the
prosecution  witness/victims to  have
identified the accused. Learned counsel for
the appellant has not been able to
demonstrate the perversity in the finding
recorded by the trial court. The burning of
lantern at the place of occurrence has been
testified by the prosecution witnesses. The
victim were known to the accused persons,
under such circumstances the identification
of the accused persons cannot be faulted
and no benefit can be granted to the
appellant.

31. Learned counsel for the appellant
has also submitted that the dispute/motive
of the alleged incident as claimed by the
prosecution is the dispute with regard to
passage. The nature of dispute was not of
such magnitude which would have resulted
in physical assault as has been claimed by
the prosecution. The prosecution case rests
upon the fact that the accused Radha
Mohan Rai was claiming passage from the
land adjoining the house of the informant.
The aforesaid land belongs to informant. In
respect of aforesaid dispute, a panchayat
was also held between the parties where
Appellant had threatened the informant of
taking land after killing the informant. The
matter was defused in the panchayat by
intervention of other persons. Subsequently,

appellant along with the other accused
persons had visited the place where the
informant and other injured persons were
sleeping and physically assaulted as a result
of the same, informant and his cousin
brother and uncle also sustained injuries.
The accused persons were carrying lathi
and country made pistol along with them.
The demand for passage by Appellant on
the land of informant and when the same
was not given to the satisfaction of
Appellant, he has tried to force the demand
using physical assault. The nature of injury
sustained by the injured persons is
indicative of the fact that the accused
persons had physically assaulted injured
including the informant which arises out of
the demand for passage from the land of
informant. The motive of Appellant and
other accused persons can be asserted from
the attending circumstances.

32. Learned counsel for the appellant
submitted that Section 149 of the Indian
Penal Code is not attracted as no five
persons were found to be involved in the
aforesaid incident. In the present case, the
trial court on the basis of the evidence has
sustained the conviction of the appellant
under Section 323 read with Section 149
and 147 of the Indian Penal Code. Section
141 of the Indian Penal Code defines the
unlawful assembly as an assembly of five
or more persons, if the common object of
the present composing that assembly is to
commit any offence as enumerated therein.
One of the essential ingredients of the
unlawful assembly is that it should
comprise of more than four persons. In the
present case, as per the first information
report, accused Radha Mohan Rai
(Appellant), Ram Kripal and Chandra Rai
along with five to six other persons came
with stick and country made pistol at the
place of occurrence at 11:30 PM in the
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night. The aforesaid case of prosecution of
involvement of more than four persons in
the alleged crime has been proved by P.W.1
and P.W.2. The charge in the present case
was framed on 19th September, 1981
against three accused persons namely the
Appellant, Ram Kripal and Chandrama. It
has been stated by the prosecution
witness/injured witness that they can
identify the other persons who were part of
the unlawful assembly on seeing them.
Nothing has been brought on record to
demolish the aforesaid prosecution case
which is supported by reliable and
trustworthy testimony of the PW.1 and
P.W.2. Under the aforesaid circumstances,
apart from the three main accused persons
there were 5 to 6 more persons who were
involved in the alleged offence. The trial
court by impugned judgment has acquitted
Chandrama Rai and have convicted
Appellant and Ram Kripal.

33. The Apex Court in the case of
Mahendra v. State of M.P. (SC) Criminal
Appeal No.30 of 2022 (Arising out of
SLP(Crl.) N0.6530 of 2018) decided on
5.1.2022 has observed as under:-

"The legal position in regard to
essential ingredients of an offence referred
to in Section 149 are settled. Section 149
prescribes for vicarious or constructive
criminal liability for all members of an
unlawful assembly where an offence is
committed by any member of such an
unlawful assembly in prosecution of the
common object of that assembly or such as
the members of that assembly knew to be
likely to be committed in prosecution of that
object.

It may be noted that the essential
ingredients of Section 149 of Indian penal
code are that the offence must have been
committed by any member of an unlawful
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assembly , and Section 141 makes it clear
that it is only where five or more persons
constituted an assembly that an unlawful
assembly is born, provided, of course, the
other requirements of the said section as to
the common object of the persons
composing that assembly are satisfied. It is
an essential condition of an unlawful
assembly that its membership must be five
or more.

At the same time, it may not be
necessary that five or more persons
necessarily be brought before the Court
and convicted. Less than five persons may
be charged under Section 149 if the
prosecution case is that the persons before
the Court and other numbering in all more
than five composed an unlawful assembly,
these others being persons not identified
and unnamed."

34. It is the case of the prosecution
that there are other unnamed or
unidentified persons other than the one who
charge-sheeted and faced trial. The
appellant cannot get the benefit of acquittal
of the co-accused Chandrama Rai as even
excluding Chandrama Rai there were other
persons were part of the unlawful assembly
and such persons constitute more than four
persons.

35. Learned counsel for the petitioner
further submitted that the prosecution case
is highly improbable on account of the fact
that it is not natural to sleep in the open
when the house of the injured was nearby.
It is to be noted that the informant was
having agricultural field nearby and tube
well was also available on the agricultural
field of the informant. In villages it is
common to sleep near the tube well,
specifically when the agricultural fields are
to be irrigated. It is also common that more
than one person usually sleeps on the tube
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well as the tube well are situated in a lonely
place on the agricultural field and to ensure
safety many persons sleep as a security
measure. There is nothing unnatural about
the conduct of informant and injured
witnesses in sleeping near the tube well in
the agricultural field. It is also to be noted
that the incident alleged to have in the
month of May 1980. The electricity was not
coming in the village at the relevant time as
is stated in the testimony of the
eyewitness/injured witness. Under the
circumstances sleeping in the agricultural

field by itself would not make the
prosecution  case  unbelievable  or
improbable.

36. It is further submitted that
Chandrama Rai has been acquitted by the
trial court. On the basis of acquittal of
Chandrama Rai, it is stated that the
appellant also entitled to the aforesaid
benefit. The trial court has given the benefit
of doubt on account of enmity to the co-
accused however there is eyewitness
account of the alleged incident in which the
appellant has been named by the injured
witness including the informant. The
incident is supported by the injuries
sustained by the injured witness which has
been duly proved by the prosecution
witness by examining the doctor who has
prepared the injury report. Nothing has
been brought by the defence before the trial
court which denies the complicity of the
Appellant in the alleged offence. The
prosecution has proved its case by reliable
evidence.

37. ltis to be noted that the trial court
in the impugned judgement has recorded
finding that the offence under section 307
of the Indian Penal Code read with Section
34 of IPC, it is not established against the
accused persons. The trial court has further

recorded finding that the accused persons
as per the prosecution case were also
carrying firearm and spears however no
injury was found on the body of the injured
in respect of firearm and spear and,
therefore, the charge under section 307 read
with section 149 of the Indian Penal Code
was held to be not established.

38. The trial court has further held
that the offence under section 325 read with
section 149 of the Indian Penal Code
cannot be maintained in the facts and
circumstances of the case.

39. The accused persons were known
to the complainant-informant and other
injured persons and there are chances that
the accused person could have been
identified by their appearance and voice. It
is also to be noted that the physical assault
is taking place for the long time and the
voice of the accused person was heard and
further there was source of light at the
place of occurrence which was proved by
the prosecution. It is further to be seen that
Madan Rai, Birendra Rai and Munni Rai
were the only person who had seen the
occurrence and were also the victims.
There was no one else who had seen the
aforesaid physical assault. Munni Rai was
taken to the hospital for medical
examination and treatment. All the three
injured witnesses have sustained injuries
and the injury report has been duly proved
by the prosecution. The physical assault by
the Appellant on the injured witnesses
including the informant has also been
proved by the prosecution by testimony of
P.W.1 and P.W.2 who are the eyewitness of
the alleged incident. The accused person
including the appellant came along with
five-six persons with the common object of
committing the crime/offence and as such
the trial court has committed no illegality in
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convicting the appellant by impugned
judgement.

40. Considering the overall

circumstances and submission of learned
counsel for the appellant, learned A.G.A.
for the State and after going through the
evidence and lower court record, we are
unable to persuade ourselves in taking a
different opinion from that of trial court.
The trial court was fully justified in
convicting the accused-respondent.

41. Learned counsel for the appellant
failed to point out any illegality, infirmity
or perversity in the judgment of the trial
court.

42. The appeal lacks merit and is,
accordingly, dismissed.

43. Registrar General of this Court is
directed to pay an honorarium of Rs.
20,000/- to Sri Raj Kumar Sharma, learned
Amicus Curiae for rendering effective
assistance in the appeal.

44. Let the lower court record be
transmitted back to court below along with
a copy of this order.
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(Delivered by Hon’ble Nalin Kumar
Srivastava, J.)

1. The Additional Sessions Judge/
Special Judge (E.C. Act) Fatehpur
convicted the convict/appellant Puttan in
Sessions Trial No. 781 of 2006 arising out
of Crime No. 340 of 2006, P.S.- Kotwali,
District- Fatehpur under Section 302 I.P.C.
and sentenced for life imprisonment and
fine to a tune of Rs.2,000/- with default
sentence of simple imprisonment for 6
months, feeling aggrieved of which the
convict/ appellant has preferred this appeal.

2. The factual scenario of the case
according to the FIR is that on 8.9.2006 at
10.30-11.00 am when the informant Sohan
Lal, his brother Puttan and mother
Bhagwanti Devi were present at home,
accused Puttan started abusing his mother
for some money matter and when the
informant intervened, he assaulted his
mother Bhagwanti Devi with intention of
kill her by axe and she died on spot. The
accused fled away. A written report Ex.Ka-
3 narrating the aforesaid facts was given to
police station Kotwali, Fatehpur by the
informant Sohan Lal and FIR Ex.Ka-1 was
lodged on 8.9.2006 and G.D. Ex.Ka-2 was
also prepared. The investigation started and
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the Investigating Officer performed the
inquest proceedings and inquest report
Ex.Ka-7 and papers relating to the post
mortem Ex.Ka-8, Ex.Ka-9, Ex.Ka-10 were
also prepared, spot inspection was made by
the 1.O and site plan Ex.Ka-11 was
prepared. Memo of recovery of plain and
blood stained soil Ex.Ka-12 was also
prepared.  During the course of
investigation, the accused was arrested and
the murder weapon was recovered from his
possession and recovery memo Ex.Ka-13
was also prepared. The site plan of the
place of recovery Ex.Ka-4 was also
prepared and after closing of the
investigation charge sheet Ex.Ka-5 was
submitted to the Court. Meanwhile on
9.9.2006 the autopsy of the body of the
deceased was conducted by Dr. V.N.
Srivastava, who prepared the autopsy
report Ex.Ka-6 and found the following
ante mortem injuries over the body of the
deceased:

1. incised wound 9 cm x 1 cm
brain deep, horizontally placed, 3 cm
behind right ear with fracture of mastoid
bone.

2. lacerated wound 6 cm x 4 cm
brain deep just 4 cm above injury no.1 with
fracture of under lining parietal bone of
right side.

3. incised wound 10 cm x 4 cm X
bone deep on right upper back horizontally
placed along superior border of right
scapula

3. It was opined by the doctor that the
death occurred due to coma as a result of
ante mortem head injury.

4. The accused appeared before the
Court and the case being triable exclusively
by the Sessions Court was committed to the
Court of Sessions where charge under
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Section 302 I.P.C. was framed against the
accused, who pleaded not guilty and
claimed to be tried.

5. The prosecution in order to prove
its case has relied upon oral as well as
documentary evidence.

6. In oral evidence P.W.1 Sohan Lal,
the informant, P.W.2 HCP. Narendra Nath
Tripathi scribe of the FIR, PW.3 Om
Prakash Gautam scribe of tehrir, PW.4
S.H.O Nand Kumar Singh 2nd 1.0, PW.5
Dr. V.N. Srivastava the witness of autopsy,
P.W.6 S.I. Naki Haidar the first 1.0. and
PW.7 Ranjit Kumar Singh witness of
recovery of murder weapon have been
examined.

7. To support the oral evidence,
documentary evidence FIR Ex.Ka-1, G.D.
Ex.Ka-2, written report Ex.Ka-3, site plan of
place of recovery of murder weapon Ex.Ka-4,
charge sheet Ex.Ka-5, autopsy report Ex.Ka-
6, inquest report Ex.Ka-7, challan nash, photo
nash and letter C.M.O Ex.Ka-8, Ex.Ka-9 and
Ex.Ka-10 respectively, site plan Ex.Ka-11,
memo of blood stained and plain soil Ex.Ka-
12 and recovery memo of murder weapon
Ex.Ka-13 have been produced. The murder
weapon axe was also proved as material
Ex.1. The F.S.L. Report 21 A is also available
on record.

8. The incriminating circumstances and
evidence adduced by the prosecution were
put to the accused and in his statement under
Section 313 Cr.P.C. the accused took a plea of
false implication and denied the truthfulness
of the entire evidence adduced against him by
the prosecution.

9. Before analyzing the judgement
rendered by the learned trial Court we
deem it fit to have a glance upon the



20 INDIAN LAW REPORTS ALLAHABAD SERIES

evidence adduced by the prosecution by
way of oral testimony of the witnesses as
well as the documentary evidence.

10. P.W.1 Sohan Lal, the informant
is the real brother of the accused. In his
deposition, he has proved the
prosecution case and has made a clear
narration to the fact that at the time of
occurrence, accused Puttan had a quarrel
with his mother/deceased on the issue of
sale of land, he also abused her and
when the informant intervened, he got
angry and brought an axe and made
several blows with the axe over the
deceased, who fell down and died. The
accused fled away. P.W.1 has proved the
written report.

11. P.W.3 Om Prakash Gautam,
who is scribe of tehrir, has made
statement before the Court that the said
report was written by him on the
dictation of PW.1 and has proved it as
Ext. Ka 3 . he has also identified his
signature over the recovery memo of the
murder weapon axe, which according to
him the police had recovered from the
possession of the accused Puttan at the
time of his arrest. He has also identified
the axe material Ex.1, which was
produced before him at the time of
evidence in the Court.

12. P.W.2 Head Cons. Narendra
Nath Tripathi has proved the Chick FIR
Ex.Ka-1 and G.D. Ex.Ka-2 and has
stated that the FIR was lodged on the
basis of the written report given by the
informant Sohan Lal.

13. P.W.5 doctor V.N. Srivastava
has conducted the autopsy of the body of
the deceased and has proved the autopsy
report as Ex.Ka-6.

14. P.W.6 S.I. Naki Haidar is the
first 1.0. of the case, who has proved the
proceedings of the investigation and the
second 1.0. PW.4 S.H.O Nand Kumar
Singh has also proved the rest
proceedings of the investigation and has
stated that after completion of
investigation charge sheet Ex.Ka-5 was
submitted by him before the Court.

15.  PW.7 Ranjit Kumar is the
witness of arrest of the accused by the
police and the recovery of murder
weapon axe from his possession. He has
proved the aforesaid facts in his
deposition and has also identified his
signature over the recovery memo
Ex.Ka-13.

16. The trial Court after making a
detailed analysis of the oral as well as
documentary evidence available on
record and after hearing the parties at
length recorded the conviction of the
accused under Section 302 I.P.C. and
sentenced him accordingly.

17. The appellant has assailed the
impugned judgement on various grounds.

18. The Amicus Curiae has absented
himself but the appeal is vehemently
objected by Shri Ram Lal Mishra, learned
counsel appearing for the informant as well
as by learned AGA.

19. Learned A.G.A. and the learned
counsel for the informant defending the
impugned judgement have submitted that
there is no legal flaw or factual error in the
impugned judgement. The learned trial
Court has analysed the evidence on record
in a proper legal manner and has reached
the logical end of the matter. The appeal
has no force and is liable to be dismissed.
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20. Heard learned counsel for the
informant, learned A.G.A. and perused the
record.

21. Although, Amicus Curiae is not
present to argue this appeal we feel
ourselves to be duty bound to consider the
various aspects of the matter in the light of
the evidence on record, the relevant laws
and the arguments raised by the learned
A.G.A. and learned counsel for the
informant as well.

Ocular Evidence -

22. At the very out set, it is to be seen
whether there was any other eye-witness of
the occurrence except the informant and if
it was so whether it was necessary for the
prosecution to produce him as an ocular
witness of the occurrence.

23. From the bare perusal of the FIR
it is evident that no other witness except the
informant has been mentioned therein. The
informant has clearly mentioned in the
written report that all the family members
had gone to their tube-well situated at
Bhikaripur and only he along with his
mother (deceased) and brother (the convict)
was present at home. In his deposition as
P.W.1, the informant has corroborated the
prosecution version. He has proved the
written report Ex. Ka. 3. While going
through the testimony of PW.1, we find
that no other eye-witness of the occurrence
except the informant has been mentioned
therein. He has clearly proved this fact that
the convict was quarrelling with the
deceased, his mother, in respect of sale of
land and was abusing her and when P.W.1
intervened, he angrily brought axe and
made blow over his mother, who fell down
and died. He has also made it clear that his
father and three sisters were not at home
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and they had gone to the tube well for
work, which is 1 km. away from his house.

24. Learned A.G.A. has submitted
that since no other person was present on
spot except the informant, no question
arises to produce any person as eye-witness
of the occurrence. It has also been
submitted that if the evidence of sole
witness is reliable and trustworthy, the
conviction can be recorded successfully in
a criminal matter on the basis thereof. In
the entire evidence of P.W.1, we do not find
any contradictory or exaggerated statement.
His deposition is quite natural and innocent
and it transpires confidence.

25. The value of the testimony of the
sole eyewitness was tested by the Hon'ble
Supreme Court in Kusti Mallaiah Vs.
State of Andhra Pradesh (2013) 12
Supreme Court Cases 680 wherein it was
laid down as follows:

"23. It has been held in catena of
decisions of this Court that there is no legal
hurdle in convicting a person on the sole
testimony of a single witness if his version
is clear and reliable, for the principle is that
the evidence has to be weighed and not
counted. In Vadivelu Thevar v. The State
of Madras AIR 1957 SC 614, it has been
held that if the testimony of a singular
witness is found by the court to be entirely
reliable, there is no legal impediment in
recording the conviction of the accused on
such proof. In the said pronouncement it
has been further ruled that the law of
evidence does not require any particular
number of witnesses to be examined in
proof of a given fact. However, faced with
the testimony of a single witness, the court
may classify the oral testimony into three
categories, namely, (i) wholly reliable, (ii)
wholly unreliable, and (iii) neither wholly
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reliable nor wholly unreliable. In the first
two categories there may be no difficulty in
accepting or discarding the testimony of the
single witness. The difficulty arises in the
third category of cases. The court has to be
circumspect and has to look for
corroboration in material particulars by
reliable testimony, direct or circumstantial,
before acting upon the testimony of a single
witness. Similar view has been expressed in
Lallu Manjhi and another v. State of
Jharkhand (2003) 2 SCC 401, Prithipal
Singh and others v. State of Punjab and
another (2012) 1 SCC 10 and Jhapsa
Kabari and others v. State of Bihar (2001)
10 SCC 94.

26. The same view has been reiterated
in Amar Singh Vs. State (NCT of Delhi)
(2020) 19 Supreme Court Cases 165
wherein it has been held as follows:

....As a general rule the Court can
and may act on the testimony of single eye
witness provided he is wholly reliable.
There is no legal impediment in convicting
a person on the sole testimony of a single
witness. That is the logic of Section 134 of
the Evidence Act, 1872. But if there are
doubts about the testimony Courts will
insist on corroboration. It is not the
number, the quantity but quality that is
material. The time honoured principle is
that evidence has to be weighed and not
counted. On this principle stands the
edifice of Section 134 of the Evidence Act.
The test is whether the evidence has a ring
of truth, is cogent, credible and trustworthy
or otherwise (see Sunil Kumar V/s State (
NCT of Delhi) (2003) 11 SCC 367).

27. In Ashok Kumar Chaudhary.
Vs. State of Bihar 2008 (61) ACC 972
(SC) it has been categorically held that if
the testimony of an eyewitness is otherwise

found trustworthy and reliable, the same
cannot be disbelieved and rejected because
certain insignificant, normal or natural
contradictions have been appeared into his
testimony. If the inconsistencies,
contradictions, exaggerations,
embellishments and discrepancies in the
testimony are only normal and not material
in nature, then the testimony of an
eyewitness has to be accepted and acted
upon. Distinctions  between  normal
discrepancies and material discrepancies
are that while normal discrepancies do not
corrode the credibility of a party's that the
case, material discrepancies do so.

28. Since in the matter in hand the
ocular version of PW.1 is free from all
embellishments, the witness falls into the
category of a wholly reliable witness and as
such we find no difficulty in accepting the
testimony of PW.1 as the sole witness of
fact and this view also finds help from the
verdict given in Lallu Manjhi and
another v. State of Jharkhand (2003) 2
SCC 401.

Medical Evidence -

29. The prosecution has come forward
with a clear case that the murder was
caused with the blows of axe. As per FIR,
the accused made several blows over the
deceased by using the axe, which proved
fatal for her. This fact not only finds place
in the oral testimony of P.W.1 but it is also
corroborated by the medical evidence.
P.W.5, who has performed the autopsy of
the deceased has find two incised wounds
and one lacerated wound over the body of
the deceased. He has opined that injury
no.land 3 might be caused on account of
attack of sharp edge of axe. He has also
opined that the death of the deceased might
have been caused on 8.9.2006 at 10:30-
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11:00 am. and that is the case of
prosecution also. The death of the deceased
was caused due to coma as a result of ante
mortem head injuries as has been opined by
the doctor PW.5. The prosecution version
in this way is corroborated by the medical
evidence also. The learned trial Court has
discussed these facts in the impugned
judgement and has drawn the right
conclusion.

F.1.R/ Tehrir -

30. The FIR of the case and the
written report are also trustworthy piece
of evidence. P.W.3, the scribe of the
written report has proved this report and
has categorically stated that on the
dictation of PW.1 he had written the
tehrir and it was read over to the
informant after being written. P.W.1 also
does not dispute this fact and narrates the
same. P.W.2, the scribe of Chick FIR has
also proved the FIR and G.D. of the case
as Ext. A1, A2 and no infirmity is found
in the testimony of this witness. F.I.R is
prompt and has been lodged about one
and half hour after the occurrence.

Place of occurrence -

31. Place of occurrence is always a
significant peace of evidence for the
prosecution in order to prove its case
successfully. P.W.1 on this point has
stated that the house of the accused and
of the informant himself are separate
having a path in between the two. The
toilet of the family is situated in the
house of the accused and on the fateful
time when he was coming from the toilet,
the occurrence happened. The site plan
Ex.Ka-11 contains the topography of the
place of occurrence and the above
mentioned statement of P.W.1 finds
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support from this aspect also. From the
perusal of the site plan Ex.Ka-11, it
appears that the boundary of the place of
occurrence as disclosed by PW.1. in his
deposition is also almost the same as
shown therein. The site plan shows a
clear picture of the place of occurrence
and all the relevant places have been
clearly shown therein.

Motive -

32. So far as the motive of the crime
is concerned, it is crystal clear from the
perusal of the FIR itself that there was a
dispute in between the convict and his
mother in respect of sale of some land
and in the course of argument over that
issue the accused committed the offence
alleged against him. Moreover, the
learned A.G.A. and learned counsel for
the informant have vehemently argued
that since the present case rests upon the
ocular testimony of P.W.1 there was no
need to prove the motive of the case for
the prosecution.

33. Reliance has been placed upon
Bikau Pandey Vs. State of Bihar (2003)
12 SCC 616 wherein it has been held that
when the direct evidence establishes the
crime, motive is of no significance and
pales into insignificance.

34. There are catena of decisions on
the point that in a case based upon the
eye witness account, the motive loses its
significance. In Deepak Verma Vs. State
of Himachal Pradesh (2011) 10 SCC
129 It has been held as under:

"...Proof of motive is not a sine
qgua non before a person can be held
guilty of commission of crime. Motive
being a matter of mind, is more often than
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not difficult to establish

evidence."

through

35. From the analysis of the evidence
on record, we do not find any possibility of
false implication of the accused in the
present matter. Nothing on this aspect has
been put to PW.1 while cross-examining
him by the defence. PW.1 is a reliable
witness and makes a clear picture of the
whole occurrence in his ocular version,
hence to prove the motive to commit the
crime was not necessary for the
prosecution. Moreover, the factum of
quarrel between the deceased and the
accused over some property issue has been
clearly proved by PW1, which was an
instant reason of the murder as per FIR.
under

Relevance of statement

section 313, C.r.p.c -

36. Our attention is drawn to a
significant aspect of the matter. This is a
case where the real brother has lodged the
FIR against his brother for the murder of
his own mother. From perusal of the
testimony of PW.1, we find and we are
astonished as to why the real brother, son of
the deceased, standing there does not even
tried to save his mother from the assault of
his brother but at the same time, we have
also to take the statement of the accused
under Section 313 Cr.P.C. into account.

37. In Neel Kumar alias Anil Kumar
v. State of Haryana, (2012) 5 SCC 766
Hon'ble Apex Court held as under:

"30. It is the duty of the accused to
explain the incriminating circumstance
proved against him while making a statement
under Section 313 CrPC. Keeping silent and
not furnishing any explanation for such
circumstance is an additional link in the

chain of circumstances to sustain the charges
against him. Recovery of incriminating
material at his disclosure statement duly
proved is a very positive circumstance
against him." (The same principle has been
formulated in Aftab Ahmad Anasari v. State
of Uttaranchal [(2010) 2 SCC 583 : (2010) 2
SCC (Cri) 1054 : AIR 2010 SC 773] .)

38. When we translate the aforesaid
principle with its application to the facts of
this case, we find that the incriminating
circumstances proved against the accused
have not been explained by him at all while
making his statement under Section 313
Cr.P.C. When the evidence and incriminating
circumstances were put to him he simply
denied them. To answer some questions he
has stated that he does not know about it or
he has replied that he has nothing to say
about it.

39. It has been held by the Apex Court
that the statement of the accused under
Section 313 Cr.P.C is not a substantive piece
of evidence. It can be used for appreciating
evidence led by the prosecution to accept or
reject it. It is, however, not a substitute for the
evidence of the prosecution. As held in [Nishi
Kant Jha v. State of Bihar, (1969) 1 SCC
347] if the exculpatory part of the statement
of accused is found to be false and the
evidence led by the prosecution is reliable,
the inculpatory part of his statement can be
taken aid of to lend assurance to the evidence
of the prosecution. If the prosecution
evidence does not inspire confidence to
sustain the conviction of the accused, the
inculpatory part of his statement under
Section 313 CrPC cannot be made the sole
basis of his conviction.

40. In the matter in hand on the one
side the prosecution has succeeded to prove
its case beyond reasonable doubt on the
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basis of the cogent and reliable evidence
whereas on the other side no explanation
has been offered by the convict regarding
the incriminating circumstances and
evidence proved against him in his
statement under Section 313 CrP.C. It is
also pertinent to mention here that no
defence evidence has been adduced by the
convict/ appellant.

41. The prosecution story also find
support from the fact that the murder
weapon, blood stained axe, has been
recovered from the possession of the
accused when he was arrested by the
police. The recovery memo Ex.Ka-13 has
also been proved by Ist 1.O-P.W.6. P.W.3,
who is the independent witness of the
aforesaid recovery has also identified his
signature over this memo in his deposition.
It is also noteworthy that the aforesaid
murder weapon axe has been produced
before the P.W.3, who has proved it as
material Ex.1. The place of recovery of the
murder weapon has also been proved
through the site plan Ex.Ka-4 by P.W.4, the
second 1.0.

42. The prosecution has also proved
the inquest report Ex.Ka-7 wherein the
Panchas have also opined that the death of
the deceased seems to be caused due to the
injuries inflicted over her body. The papers
relating to the post mortem Ex.Ka-8,
Ex.Ka-9 and Ex.Ka-10 have also been
proved. The murder weapon and
belongings of the deceased were sent for
forensic test and FSL report Ext. Ka 14 also
supports the prosecution case.

43. The trial Court has elaborately
discussed the aforesaid points and has
reached to the definite conclusion that the
prosecution has succeeded to prove its case
beyond reasonable doubt on the basis of the
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cogent, reliable, oral and documentary
evidences and we concur with the same.

Murder or Culpable Homicide not
amounting to murder -

44. However, the question which falls
for our consideration is whether, on
reappraisal of the peculiar facts and
circumstances of the case, the conviction of
the appellant under Section 302 of I.P.C.
should be upheld or the conviction deserves
to be converted under Section 304 Part-1 or
Part-1l of the Indian Penal Code. It would
be relevant to refer Section 299 of the
Indian Penal Code, which reads as under:

"299. Culpable homicide:
Whoever causes death by doing an act with
the intention of causing death, or with the
intention of causing such bodily injury as is
likely to cause death, or with the
knowledge that he is likely by such act to
cause death, commits the offence of
culpable homicide."

45. The academic distinction between
"murder' and ‘"culpable homicide not
amounting to murder' has always vexed the
Courts. The confusion is caused, if Courts
losing sight of the true scope and meaning
of the terms used by the legislature in these
sections, allow themselves to be drawn into
minute abstractions. The safest way of
approach to the interpretation and
application of these provisions seems to be
to keep in focus the keywords used in the
various clauses of Section 299 and 300 of
I.P.Code. The following comparative table
will be helpful in appreciating the points of
distinction between the two offences.

Section 299 Section 300

A person commits culpable Subject to certain
homicide if the act by which the exceptions culpable
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homicide is murder is
the act by which the
death is caused is
done.

INTENTION

(a) with the intention of causing (1) with the intention
death; or of causing death; or

death is caused is done-

(b) with the intention of causing (2) with the intention

such bodily injury as is likely to of causing such bodily

cause death; or injury as the offender
knows to be likely to
cause the death of the
person to whom the
harm is caused;

KNOWLEDGE KNOWLEDGE

(c) with the knowledge that the act (4) with the
is likely to cause death. knowledge that the act
is so immediately
dangerous
that it
must in all probability
cause death or such
bodily injury as is
likely to cause death,
and  without any
excuse for incurring
the risk of causing
death or such injury as
is mentioned above.

46. From the upshot of the aforesaid
discussion, it appears that the death was
caused by the accused in unison and it was
a homicidal death whether the same was
not premeditated or premeditated, will have
to be seen. From the evidence of PW.1 it is
crystal clear that the convict had no pre-
meditation to do away with his mother. The
quarrel took place between the two on
account of sale of some land. He had not
come on spot with the axe but during the
course of quarrel he rushed angrily and
brought the axe and made assault over his
own mother. Thus the offence was
committed at the spur of the moment and it
cannot said that it was a premeditated cold
blooded murder. Under these circumstance,
it can be concluded that though the injuries
over the body of the deceased were
sufficient in the ordinary course of nature

to have caused death, the accused had no
intention to do away with the deceased,
hence the instant case falls under the
Exceptions 1 and 4 to Section 300 of IPC.
While considering Section 299 IPC as
reproduced  herein  above,  offence
committed will fall under Section 304 Part-
| as per the observations of the Apex Court
in Veeran and others Vs. State of M.P.
Decided, (2011) 5 SCR 300 which have to
be also kept into mind.

47. On overall scrutiny of the facts
and circumstances of the present case
coupled with the opinion of the Medical
Officer and considering the principle laid
down by the Apex Court in the Case of
Tukaram and Ors Vs. State of
Mabharashtra, reported in (2011) 4 SCC
250 and in the case of B.N. Kavatakar and
Another Vs. State of Karnataka,
reported in 1994 SUPP (1) SCC 304, we
are of the considered opinion that the
offence would be one punishable under
Section 304 part-1 of the IPC.

Theory of Sentencing -

48. During course of argument, learned
counsel for the appellant has made an
alternative prayer for reduction of the
sentence and has submitted that the sentence
of life imprisonment awarded to the appellant
by the trial Court is very harsh. He has also
submitted that the appellant is languishing in
jail for the past more than 15 years. Hence a
prayer has been made to reduce the sentence
of the convict to 10 years.

49. In Mohd. Giasuddin Vs. State of
AP, [AIR 1977 SC 1926], explaining
rehabilitary & reformative aspects in
sentencing it has been observed by the
Supreme Court:
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"Crime is a pathological
aberration. The criminal can ordinarily be
redeemed and the state has to rehabilitate
rather than avenge. The sub-culture that
leads to ante-social behaviour has to be
countered not by undue cruelty but by
reculturization. Therefore, the focus of
interest in penology in the individual and
the goal is salvaging him for the society.
The infliction of harsh and savage
punishment is thus a relic of past and
regressive times. The human today vies
sentencing as a process of reshaping a
person who has deteriorated into
criminality and the modern community has
a primary stake in the rehabilitation of the
offender as a means of a social defence.
Hence a therapeutic, rather than an 'in
terrorem' outlook should prevail in our
criminal courts, since brutal incarceration
of the person merely produces laceration of
his mind. If you are to punish a man
retributively, you must injure him. If you
are to reform him, you must improve him
and, men are not improved by injuries."

50. 'Proper Sentence' was explained in
Deo Narain Mandal vs. State of UP
[(2004) 7 SCC 257] by observing that
Sentence should not be either excessively
harsh ~ or ridiculously low.  While
determining the quantum of sentence, the
court should bear in mind the 'principle of
proportionality’. Sentence should be based
on facts of a given case. Gravity of offence,
manner of commission of crime, age and
sex of accused should be taken into
account. Discretion of Court in awarding
sentence cannot be exercised arbitrarily or
whimsically.

51. In Ravada Sasikala vs. State of
A.P. AIR 2017 SC 1166, the Hon'ble
Supreme Court referred the judgments in
Jameel vs State of UP [(2010) 12 SCC
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532], Guru Basavraj vs State of
Karnatak, [(2012) 8 SCC 734], Sumer
Singh vs Surajbhan Singh, [(2014) 7 SCC
323], State of Punjab vs Bawa Singh,
[(2015) 3 SCC 441], and Raj Bala vs State
of Haryana, [(2016) 1 SCC 463] and has
reiterated that, in operating the sentencing
system, law should adopt corrective
machinery or deterrence based on factual
matrix. Facts and given circumstances in
each case, nature of crime, manner in
which it was planned and committed,
motive for commission of crime, conduct
of accused, nature of weapons used and all
other attending circumstances are relevant
facts which would enter into area of
consideration. Further, undue sympathy in
sentencing would do more harm to justice
dispensations and would undermine the
public confidence in the efficacy of law. It
is the duty of every court to award proper
sentence having regard to nature of offence
and manner of its commission. The Hon'ble
supreme court further said that courts must
not only keep in view the right of victim of
crime but also society at large. While
considering imposition of appropriate
punishment, the impact of crime on the
society as a whole and rule of law needs to
be balanced. The judicial trend in the
country has been towards striking a balance
between reform and punishment. The
protection of society and stamping out
criminal proclivity must be the object of
law which can be achieved by imposing
appropriate sentence on criminals and
wrongdoers. Law, as a tool to maintain
order and peace, should effectively meet
challenges confronting the society, as
society could not long endure and develop
under serious threats of crime and
disharmony. It is therefore, necessary to
avoid undue leniency in imposition of
sentence. Thus, the criminal justice
jurisprudence adopted in the country is not
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retributive but reformative and corrective.
At the same time, undue harshness should
also be avoided keeping in view the
reformative approach underlying in our
criminal justice system.

52. Considering the facts and
circumstances of the case and also keeping
in view the criminal jurisprudence in our
country which is reformative and corrective
and not retributive, this Court considers
that no accused person is incapable of
being reformed and therefore, all measures
should be applied to give them an
opportunity of reformation in order to bring
them in the social stream.

53. As discussed above, 'reformative
theory of punishment' is to be adopted and
for that reason, it is necessary to impose
punishment keeping in view the 'doctrine of
proportionality'. It appears from perusal of
impugned judgment that sentence awarded
by learned trial court for life term is very
harsh in the light of the entirety of facts and
circumstances of the case and gravity of
offence. Hon'ble Apex Court, as discussed
above, has held that undue harshness
should be avoided taking into account the
reformative  approach  underlying in
criminal justice system.

54. Recently In Mohd. Firoz v. State
of M.P., (2022) 7 SCC 443, the Hon'ble
Supreme Court has held like this:

G} One of the basic
principles of restorative justice as
developed by this Court over the years,
also is to give an opportunity to the
offender to repair the damage caused, and
to become a socially useful individual,
when he is released from the jail. The
maximum punishment prescribed may not
always be the determinative factor for

repairing the crippled psyche of the
offender.

55. In latest decision in Khokan Alias
Khokhan Vishwas vs. State of
Chhattisgarh, (2021) 2 Supreme Court
Cases 365 where the facts were similar to
this case, the Apex Court has allowed the
appeal of the accused appellant. The
decision of the Apex Court in the case of
Anversinh v. State of Gujarat, (2021) 3
SCC 12 which was related to kidnapping
from legal guardian, wherein it was
established that the Court while respecting
the concerns of both society and victim,
propounded that the twin principle of
deterrence and correction would be served
by reducing the period of incarceration
already undergone by the accused. In our
case, this is not that gruesome murder
where the accused cannot be dealt with in
light of all these judgments. Judgments in
Pravat Chandra Mohanty v. State of
Odisha, (2021) 3 SCC 529 &
Pardeshiram v. State of M.P., (2021) 3
SCC 238 will also enure for the benefit of
the accused.

56. In view of the aforesaid
discussions, we are of the view that appeal
is liable to be partly allowed and the
conviction of the appellant under Section
302 IPC is liable to be converted into
conviction under Section 304 (Part-1) IPC.

57. In the facts and circumstances of
the present case, while balancing the scale
of retributive justice and restorative justice,
we deem it appropriate to impose upon the
appellant-convict  the  sentence  of
imprisonment for a period of 14 years
under Section 304 Part-l instead of
imprisonment for the remainder of his
natural life for the offence under Section
302 I.P.C.
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58. It is pertinent to mention here that
the convict/accused is in jail since 16 years.
We are astonished at the way that the State
machinery functions as they have not even
considered the case of the accused after the
14th year is over and thereby the purpose
of Section 433 Cr.P.C., is frustrated which
reads as follows:

"433. Power to commute
sentence. The appropriate Government
may, without the consent of the person
sentenced, commute-

(a) a sentence of death, for any
other punishment provided by the Indian
Penal Code;

(b) a sentence of imprisonment
for life, for imprisonment for a term not
exceeding fourteen years or for fine;

(c) a sentence of rigorous
imprisonment, for simple imprisonment for
any term to which that person might have
been sentenced, or for fine;

(d a sentence of
imprisonment, for fine".

simple

59. It was brought to the notice of this
Court that the convict has also a wife and three
children, he is the sole earning member of the
family, hence we deem it fit to substitute his
punishment of life imprisonment to 14 years
as it appears that he has not been even able to
engage any advocate for him. This is the jail
appeal pending since 2007 and very strangely
after 10 years of its filing the matter has been
numbered.

60. Accordingly, the appeal is partly
allowed and the appellant is convicted for
the offence under Section 304 Part-1 I.P.C.
and is sentenced to undergo 14 years of
incarceration with remission. We maintain
the fine amount and default sentence. The
default sentence will start after 14 years,
which would also now over.
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61. The appellant shall be released
immediately, if not, wanted any other
offence.

62. We are thankful to Shri Ram Lal
Mishra, counsel for the informant, Mr.
Mohd. Furkan Khan, Law Clerk (Trainee),
for ably assisting the Court.
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Criminal Law - Criminal Procedure Code,
1973 - Section - 389 - Criminal Appeal — Bail
Application - during appeal three bail application
were rejected time and again - fourth Bail
application - only on the ground that accused
has entitle for enlargement on bail in the light of
judgment of Saudan Singh’'s case - no new
grounds are alleged except period of
incarceration - accused in jail for more than 10
years - pendency of bail applications adds to the
list of pending bail applications - main matter
could have been heard on merits - but, the over
insistence of counsel to argue the subsequent
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bail application only - in the light of judgment of
the Apex Court i.e. Lav Parasher @ Chinu Case,
court have no other option but to dismissed the
fourth bail application - further, direction to list
the appeal for final hearing. (Para — 11, 12, 16,
17)

Bail Application in appeal rejected. (E-11)

List of Cases cited:

1. Saudan Singh Vs St. of U.P. (Criminal appeal
No. 308/2022 decided on 25.02.2022, Supreme
court),

2. Hariom Vs St. of U.P. (Special Leave to Appeal
(Crl.) No. 4545/2022 decided on 18.07.2022),

3. Lav Parasher @ Chainu Vs St. of U.P. Special
Leave to Appeal (Crl.) No. 1891/2022 decided
on 17.05.2022).

(Delivered by Hon’ble Dr. Kaushal
Jayendra Thaker, J.
&
Hon’ble Ajai Tyagi, J.)

1. A projection is made in the country
that bail application of accused-persons
who were in jail for more than 10 years are
not being listed and not being heard in the
High Court of Allahabad.

2. With lot of pain, we mention here
that this is the fourth Bail application filed
by the accused. The third bail application
was filed after the paper book was ready.
The paper book is prepared way back in the
year 2018. The office report dated
11.7.2018 shows that the paper book has
been prepared as per order of the Court.
The case was put up for hearing. On
10.1.2020 on the request of counsel for
appellants, matter was adjourned. On
29.1.2020, once again matter was
adjourned because of the illness slip of
counsel for appellants, thereafter, the third

bail application was rejected and order
application reads as follows:-

"Put up for hearing in the
additional cause list on 25.2.2020.

This order has been passed in the
presence of Shri Rajesh Kumar Singh,
learned counsel for the appellant and Dr.
S.B. Maurya, learned AGA."

3. Thereafter, again on 25.2.2020,
much after the pandemic set into this
country, the appellants counsels have
absented themselves and Shri  Harish
Chandra Tiwari was appointed as amicus
curie.

4. Thereafter, once again Shri Rajesh
Kumar Singh has filed this bail application.

5. We are really at pains to convey to
Shri Rajesh Kumar Singh that he may point
out any single ground except incarceration
and he has argued the bail application as he
is arguing the main matter, namely, that one
of the eye witnesses has not been
examined. There is general rule assigned of
firing. It was a petty offence. It is further
submitted that only interested witnesses
have been examined and it is lastly pointed
out that for a period of 15 years the accused
are in jail.

6. We note that not a single
application was filed for getting the matter
heard.

7. Today, though the matter is in the
caption of cases in which appellants are in
jail for more than 10 years, learned counsel
for appellants is reluctant to argue the main
matter, he has substituted five counsels and,
thereafter, has appeared for both the
accused.
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8. One more aspect which requires to
be mentioned in this appeal is that despite
the fact that the appeal is listed for hearing,
learned counsel does not permit the Court
to decide the appeal and they claim only to
argue bail application.

9. A situation would arise that the
judgment of Saudan Singh (supra) is placed
press into service in all the matters and the
learned Advocate refuses to argue main
matter though the paper book is ready. A
latter judgment of the Apex Court in
Hariom v State of UP, Petition for
Special Leave to Appeal (Crl.) No.4545
of 2022 decided on 18.7.2022 will not
permit us to grant bail at this juncture as
this is the subsequent bail application. This
tendency of filing bail application
subsequently despite the fact that earlier
orders for prepare all the paper book, this
would only add to the pendency as after
accused are enlarged on bail. Counsel are
reluctant to argue the matters and statistical
data of Allahabad High Court shows that
matters of the year 1990 are pending where
the accused are on bail, similar would
become the situation in latter part if such
pendency is not sough out, the pendency
would enough come down. In this case
counsel was requested to argue the matter
even he was convey that this Court may
settle with costs as no new grounds are
urged but in consisted that judgment of
Sudan Singh (supra) be pressed into service
and his accused should be enlarged on bail.
We deprecate this practice which is
deprecated by the Apex Court in Hariom
(supra).

10. The only change in the
circumstance is change of learned Advocate
and is only wanting to argue for enlargement
bail and press the application for enlargement
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on bail on the basis of the judgment of Sudan
Singh (supra).

11. In our case, learned counsel for
accused after getting the bail application
rejected time and again has filed this bail
application, therefore, the judgment in Sudan
Singh (supra) cannot be made applicable to
the facts of the case. A group of matters
cannot be made applicable in the facts of the
case.

12. The pendency of this bail
application adds to the list of pending bail
application though this is subsequent bail
application for enlargement on bail where no
new grounds are alleged except period of
incarceration.

13. The main matter could have been
heard on merits today itself but the over
insistence of counsel to argue the subsequent
bail application shows that the counsel is only
wanting to argue on bail.

14. However, learned counsel insisted
that we should hear the bail application on
merits. The First bail application was rejected
on merits holding that there are litigations
going on and the appellants had fired gunshot
on the deceased and two other persons were
injured equally seriously however, accused
Lakhanshah was released on bail.

15. The matter is ready for final
disposal despite that the counsels in these
matters are not ready to make their
submissions on merits assailing the
conviction but instead are insisting on
hearing application for enlargement on
accused on bail.

16. We have no other option but to
dismiss this application, we are supported
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our view by subsequent judgment of the
Apex Court in Lav Parasher @ Chinu v.
State of U.P. in Special Leave to Appeal
(Crl.) No0.1891 of 2022 decided on
17.05.2022 decided by larger bench, where
this practice of learned Advocates only
insisting for getting the bail application
heard has been deprecated as follows:-

"In the normal course, we would
have granted the relief of bail, especially,
after the petitioner has undergone a
sentence of 12 years. In the facts and
circumstances of the case, where the
petitioner has not shown interest in arguing
the appeal, we are not inclined to interfere
with the order passed by the High Court.
However, taking into account the fact that
the petitioner has undergone incarceration
for more than 12 years, the High Court is
requested to dispose of the appeal
expeditiously not later than a period of 3
months from today. In case, the appeal is
not disposed of within the said period,
liberty is granted to the petitioner to renew
his application for bail."

17. The application for enlargement
of the accused on being dismissed bail, this
appeal requires to be listed on 17th of
August, 2022 for final hearing before the
Court taking up such matters.

(2022) 11 ILRA 32
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 23.11.2022
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THE HON’BLE DR. KAUSHAL JAYENDRA
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Criminal Appeal No. 5702 of 2016
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State of U.P. ...Opposite Party

Counsel for the Appellant:

Sri Krishna Murari Tripathi, Sri Anil Kumar,
Sri Arvind Srivastava, Sri Dinesh Mishra, Sri
Rajrshi Gupta, Sri Rateesh Singh, Sri
Subhash Chandra Yadav, Sri Vimlesh Kumar

Counsel for the Opposite Party:
G.A.

(A) Criminal Law - Criminal Procedure
Code, 1973 - Section — 161 & 313 - Indian
Penal Code, 1860 - Sections 34, 299, 300,
302, 304 Part -I, 304 Part - II, 304(1),
304B & 498 - The Dowry Prohibition Act,
1961 - Sections 2 & 4 - Indian Evidence
Act, 1872 -Section 106 - Criminal Appeal —
Conviction & Sentence - Life imprisonment with
fine - Evaluation of Evidences - offence of
murder & dowry demand - FIR lodged by father
of deceased with allegations that his son-in-law
(accused- appellant) committed offence of
strangulating the deceased for want of
demanded of additional dowry - distinction
between ‘murder’ and ‘culpable homicide’ - held,
all the ingredients of dowry death u/s 304B IPC
viz.  unnatural death of deceased by
strangulation within seven vyears of her
marriage, cruelty for demand of dowry by her
husband, the theory of soon before, are proved
beyond reasonable doubt - conviction sustained.

(Para — 17, 30)
(B) Criminal Law - Criminal Procedure
Code, - Sections 161, 313 - Indian Penal
Code, 1860 - Sections 34, 299, 300, 302,
304 Part -1, 304 Part - II, 304(1), 304B &
498, - The Dowry Prohibition Act, 1961 -
Sections — 2 & 4, - Indian Evidence Act, -
Section 106 - Criminal Appeal — Conviction &
Sentence - Life imprisonment with fine -
quantum of punishment - offence of murder &
dowry demand - Awarding sentence cannot be
exercised by arbitrary or whimsically - in the
light of certain judicial pronouncement and
precedents applicable in such matters and
keeping in mind the Principle of proportionality,
gravity of offence, manner of commission of
crime, age and sex of accused - court
considered that, no accused person is incapable
of being reformed in view of criminal
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jurisprudence in our country - the appeal is
partly with modification of the sentence - order
accordingly. (Para — 31, 32, 34, 38)

Appeal partly allowed. (E-11)
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(Delivered by Hon’ble Nalin Kumar
Srivastava, J.)

1. Heard Sri Rajrshi Gupta, learned
counsel for the appellant and Sri Nagendra
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Kumar Srivastava, learned A.G.A. for the
state.

2. This appeal challenges the
judgment and order dated 4.10.2016 passed
by learned Additional Sessions Judge,
Court No.1, Hathras in Sessions Trial
No0.357 of 2014 (State vs. Raj Kumar @
Raju) arising out of Case Crime No0.280 of
2014 convicting accused-appellant under
Section 302 of Indian Penal Code, 1860
(hereinafter referred to as 'IPC") and
sentenced the accused-appellant to undergo
imprisonment for life with fine of
Rs.30,000/- and in case of default of
payment of fine, further to undergo
imprisonment for a period of six months.

3. The genesis of the case is that the
deceased was married with the accused
appellant Raj Kumar three years before the
occurrence. It is alleged in the FIR that the
appellant/ accused and his family members
were demanding Rs.2 lacs as additional
dowry and when the deceased showed her
inability to get the same from her parents,
they harassed and subjected her to cruelty.
On 20.04.2014, Rs.50,000/- as additional
dowry were given to the accused persons
but on 21.04.2014 the sad news of her
death came. The FIR was lodged on the
very same day by Satyaveer, the father of
the deceased. The police moved to the
scene of occurrence and prepared
panchayatnama, autopsy of the dead body
was performed and the post mortem
revealed that the death was due to
strangulation.

4. The police after recording the
statements of several witnesses filed
charge-sheet against the three accused
persons. Being summoned the accused
were committed to the court of Sessions as
the offences for which the accused were



34 INDIAN LAW REPORTS ALLAHABAD SERIES

charged were exclusively triable by the
court of Sessions.

5.  The charges were framed for
commission of the offence under Section
304 B, 498 I.P.C. Read with Section 4 of
D.P. Act and an alternative charge 302/34
I.P.C. was also framed against all the three
accused persons, which was denied by
them. They pleaded not guilty and claimed
to be tried.

6. The trial started and the
prosecution examined a total of 10
witnesses, who are as follows:

1. Satyavir Singh, informant/ father of the P.W.1
deceased

2. Premwati, mother of the deceased P.W.2

3. Anil Kumar, cousin of the deceased P.W.3

4. Rajwati, aunt of the deceased PW.4

5. Sukhveer, uncle of the deceased P.W.5

6. Dharmendra, cousin of the deceased P.W.6

7. Dr. R.K. Dayal, who performed the P.W.7
autopsy

8. Satyaveer Waas,witness of the inquest P.W.8

9. Ram Veer, witness of the inquest P.W.9

10. C.O. Narendra Dev, second 1.0. P.W.10

7. In support of the oral evidence
following documents were filed:

1. Written Report Ex.Ka.l
2. Inquest Report Ex.Ka.2
3. Autopsy Report Ex.Ka.3
4. Charge Sheet Ex.Ka.4
5. FIR Ex.Ka.5
6. Site Plan Ex.Ka.6
7. FIR Ex.Ka.7
8. Recovery Memo of Bangles Ex.Ka.8
9. Photo Nash Ex.Ka.9
10.  Letter to R.1. Ex.Ka.10

11.  Letterto C.M.O. Ex.Ka.11

8. After the evidence was over,
statement of the accused persons under
Section 313 Cr.P.C. was recorded and the
incriminating  circumstances and  the
evidence against them were put to them.
They have taken a defence of false
implication and present accused/ appellant
Raj Kumar stated that the deceased
committed suicide, at the time of
occurrence he was not present at home and
had gone for his job. When he got informed
that the door has been closed by the
deceased from inside, he came back, the
door lock was broken by the neighbours
and they saw the deceased hanging.

9. D.W.1 Prem Singh has been
produced for the defence side

10. At the end of the trial and after
recording the statement of the accused
under section 313 of Cr.P.C., and hearing
arguments on behalf of prosecution and the
defence, the learned Sessions Judge
convicted the appellant as mentioned
above.

11. Learned counsel for the appellant
has relied on the decision in Sanjay
Maurya Vs. State of U.P,, (2021) 02 ILR
A473 and has contended that it is not
proved that the offence under Section 302
is committed or any offence under Section
304B is proved against the accused. The
case cannot be said to be proved under
Section 302 of Indian Penal Code as the
conviction by Trial Court with the aid of
Section 106 of the Indian Evidence Act,
1872 is bad. It is further submitted that the
decisions on which the trial court has
placed reliance have been misread by the
learned trial Judge so as to hold that
accused is guilty of commission of offence
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under Section 302 IPC. It is further
submitted that the incident even if it is
believed to have occurred and culpability
of accused is proved, occurred on the spur
of the moment, therefore, the accused if has
to be held guilty, be convicted under
Section 304(1) of the I.P.C.

12. As against this Sri N.K.
Srivastava, learned counsel for the State
has contended that

(i) the death occurred in the
matrimonial home of the deceased;

(i) the incident occurred within 7
years of married life. The proof of death
being homicidal is proved. Despite the fact
that in the statement under Section 313
Cr.P.C the accused has pleaded that he is
not guilty, he has not discharged the burden
cast on him to rebut the proved facts
against him.

13. While considering the facts we
have to consider the provisions of Section
304B IPC read with Section 302 of the
Indian Penal Code. Trial Court has based
the conviction with the aid of Section 106
of Indian Evidence Act, 1872. The
provisions of Section 106 of Indian
Evidence Act, 1872 lay as follows :-

"106. Burden of proving fact
especially within knowledge.--When any
fact is especially within the knowledge of
any person, the burden of proving that fact
is upon him. Illustrations

(@) When a person does an act
with some intention other than that which
the character and circumstances of the act
suggest, the burden of proving that
intention is upon him.

(b) A is charged with travelling
on a railway without a ticket. The burden of
proving that he had a ticket is on him."
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14. We are of the considered opinion
that Section 106 of the Indian Evidence
Act, 1872 would come into play once the
prosecution has discharged its duty of
proving facts as per the charge to some
extent on the basis of evidence. In this case,
it is desirable to look into the ingredients of
Section 300 of IP.C which read as
follows:-

"300. Murder.--Except in the
cases hereinafter excepted, culpable
homicide is murder, if the act by which the
death is caused is done with the intention of
causing death, or--

(Secondly) --If it is done with the
intention of causing such bodily injury as
the offender knows to be likely to cause the
death of the person to whom the harm is
caused, or--

(Thirdly) --If it is done with the
intention of causing bodily injury to any
person and the bodily injury intended to be
inflicted is sufficient in the ordinary course
of nature to cause death, or--

(Fourthly)  --If  the person
committing the act knows that it is so
imminently dangerous that it must, in all
probability, cause death or such bodily
injury as is likely to cause death, and
commits such act without any excuse for
incurring the risk of causing death or such
injury as aforesaid. Illustrations

(@) A shoots Z with the intention
of killing him. Z dies in consequence. A
commits murder.

(b) A, knowing that Z is
labouring under such a disease that a blow
is likely to cause his death, strikes him with
the intention of causing bodily injury. Z
dies in consequence of the blow. A is guilty
of murder, although the blow might not
have been sufficient in the ordinary course
of nature to cause the death of a person in a
sound state of health. But if A, not knowing
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that Z is labouring under any disease, gives
him such a blow as would not in the
ordinary course of nature Kill a person in a
sound state of health, here A, although he
may intend to cause bodily injury, is not
guilty of murder, if he did not intend to
cause death, or such bodily injury as in the
ordinary course of nature would cause
death.

(c) A intentionally gives Z a
sword-cut or club-wound sufficient to
cause the death of a man in the ordinary
course of nature. Z dies in consequence.
Here, A is guilty of murder, although he
may not have intended to cause Z's death.

(d) A without any excuse fires a
loaded cannon into a crowd of persons
and kills one of them. A is guilty of
murder, although he may not have had a
premeditated design to kill any particular
individual. Exception 1.--When culpable
homicide is not murder.--Culpable
homicide is not murder if the offender,
whilst deprived of the power of self-
control by grave and sudden provocation,
causes the death of the person who gave
the provocation or causes the death of
any other person by mistake or accident.
The above exception is subject to the
following provisos:--

(First) --That the provocation is
not sought or voluntarily provoked by the
offender as an excuse for killing or doing
harm to any person.

(Secondly) --That the
provocation is not given by anything
done in obedience to the law, or by a
public servant in the lawful exercise of
the powers of such public servant.

(Thirdly) --That the provocation
is not given by anything done in the
lawful exercise of the right of private
defence.  Explanation.--Whether  the
provocation was grave and sudden
enough to prevent the offence from

amounting to murder is a question of fact.
Illustrations

(@) A, under the influence of
passion excited by a provocation given by
Z, intentionally kills. Y, Z's child. This is
murder, in as much as the provocation
was not given by the child, and the death
of the child was not caused by accident or
misfortune in doing an act caused by the
provocation.

(b) Y gives grave and sudden
provocation to A. A, on this provocation,
fires a pistol at Y, neither intending nor
knowing himself to be likely to kill Z,
who is near him, but out of sight. A Kills
Z. Here A has not committed murder, but
merely culpable homicide.

(c) A is lawfully arrested by Z, a
bailiff. A is excited to sudden and violent
passion by the arrest, and Kills Z. This is
murder, in as much as the provocation was
given by a thing done by a public servant in
the exercise of his powers.

(d) A appears as witness before Z,
a Magistrate, Z says that he does not
believe a word of A's deposition, and that A
has perjured himself. A is moved to sudden
passion by these words, and kills Z. This is
murder.

(e) A attempts to pull Z's nose, Z,
in the exercise of the right of private
defence, lays hold of A to prevent him from
doing so. A is moved to sudden and violent
passion in consequence, and kills Z. This is
murder, in as much as the provocation was
given by a thing done in the exercise of the
right of private defence.

() Z strikes B. B is by this
provocation excited to violent rage. A, a
bystander, intending to take advantage of B's
rage, and to cause him to kill Z, puts a knife
into B's hand for that purpose. B kills Z with
the knife. Here B may have committed only
culpable homicide, but A is guilty of murder.
Exception 2.--Culpable homicide is not
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murder if the offender, in the exercise in good
faith of the right of private defence of person
or property, exceeds the power given to him by
law and causes the death of the person against
whom he is exercising such right of defence
without premeditation, and without any
intention of doing more harm than is necessary
for the purpose of such defence. lllustration Z
attempts to horsewhip A, not in such a manner
as to cause grievous hurt to A. A draws out a
pistol. Z persists in the assault. A believing in
good faith that he can by no other means
prevent himself from being horsewhipped,
shoots Z dead. A has not committed murder,
but only culpable homicide. Exception 3.--
Culpable homicide is not murder if the
offender, being a public servant or aiding a
public servant acting for the advancement of
public justice, exceeds the powers given to
him by law, and causes death by doing an act
which he, in good faith, believes to be lawful
and necessary for the due discharge of his duty
as such public servant and without ill-will
towards the person whose death is caused.
Exception 4.--Culpable homicide is not
murder if it is committed without
premeditation in a sudden fight in the heat of
passion upon a sudden quarrel and without
the offender having taken undue advantage or
acted in a cruel or unusual manner.
Explanation.--It is immaterial in such cases
which party offers the provocation or
commits the first assault. Exception 5.--
Culpable homicide is not murder when the
person whose death is caused, being above
the age of eighteen years, suffers death or
takes the risk of death with his own consent.
lllustration A, by instigation, voluntarily
causes, Z, a person under eighteen years of
age to commit suicide. Here, on account of
Z's youth, he was incapable of giving consent
to his own death; A has therefore abetted
murder."”

15. Section 304B of IPC reads as under :
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[304B. Dowry death. -- (1) Where
the death of a woman is caused by any
burns or bodily injury or occurs otherwise
than under normal circumstances within
seven years of her marriage and it is shown
that soon before her death she was
subjected to cruelty or harassment by her
husband or any relative of her husband for,
or in connection with, any demand for
dowry, such death shall be called "dowry
death”, and such husband or relative shall
be deemed to have caused her death.

Explanation. For the purposes of
this sub-section, "dowry" shall have the
same meaning as in section 2 of the Dowry
Prohibition Act, 1961 (28 of 1961).

(2) Whoever commits dowry
death shall be punished with imprisonment
for a term which shall not be less than
seven years but which may extend to
imprisonment for life.]"

16. The question which falls for our
consideration is whether, on reappraisal of
the peculiar facts and circumstances of the
case, the conviction of the appellant under
Section 302 of I.P.C. of the Indian Penal
Code should be upheld or the conviction
deserves to be converted under Section 304
Part-1 or Part-11 of the Indian Penal Code or
under Section 304B of IPC. It would be
relevant to refer to Section 299 of the
Indian Penal Code, which reads as under:

"299. Culpable homicide:
Whoever causes death by doing an act with
the intention of causing death, or with the
intention of causing such bodily injury as is
likely to cause death, or with the
knowledge that he is likely by such act to
cause death, commits the offence of
culpable homicide.”

17. The academic distinction between
"murder' and "culpable homicide not
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amounting to murder' has always vexed the
Courts. The confusion is caused, if Courts
losing sight of the true scope and meaning
of the terms used by the legislature in these
sections, allow themselves to be drawn into
minute abstractions. The safest way of
approach to the interpretation and
application of these provisions seems to be
to keep in focus the keywords used in the
various clauses of Section 299 and 300 of
I.P.Code. The following comparative table
will be helpful in appreciating the points of
distinction between the two offences.

Section 299 Section 300

A person commits culpable
homicide if the act by
which the death is caused is
done-

Subject to certain exceptions
culpable homicide is murder
is the act by which the death
is caused is done.

INTENTION

(@) with the intention of
causing death; or

(b) with the intention of
causing such bodily injury
as is likely to cause death;

(1) with the intention of
causing death; or

(2) with the intention of
causing such bodily injury as
the offender knows to be

or likely to cause the death of
the person to whom the harm
is caused,;

KNOWLEDGE KNOWLEDGE

(c) with the knowledge that (4) with the knowledge that

the act is likely to cause the act is so immediately

death. dangerous
that it must in all probability
cause death or such bodily
injury as is likely to cause
death, and without any
excuse for incurring the risk
of causing death or such
injury as is mentioned
above.

18. On overall scrutiny of the facts
and circumstances of the present case
coupled with the opinion of the Medical
Officer and considering the principle laid
down by the Apex Court in the Case of
Tukaram and Ors Vs. State of
Maharashtra, reported in (2011) 4 SCC

250 and in the case of B.N. Kavatakar and
Another Vs. State of Karnataka, reported
in 1994 SUPP (1) SCC 304, we are of the
considered opinion that the offence would
not be one punishable under Section 304 of
the IPC.

19. It would be relevant for us to
discuss the evidence of PW.1, P.W.2,
PW.3, PW4, PW.5 and PW.6, who are
family members of the deceased coupled
with the fact that PW.2, PW.3,P.W.4, PW.5
and P.W.6 did not support the prosecution
and were declared hostile. However, in
examination-in-chief, they have
categorically mentioned that they got the
deceased married to Raj Kumar three years
before she died and in the marriage they
gave dowry as per their financial condition,
however denied the fact that the appellant
and his family members were demanding
any kind of dowry. P.W.1, the father of the
deceased, has supported the prosecution
version but his deposition is contradicted
by the testimonies of PW.2, PW.3,P.W4,
P.W.5 and P.W.6, who are real mother and
other family members of the deceased.

20. In cross-examination witnesses
PW.2, PW.3, PW.4, PW.5 and P.W.6 have
feigned ignorance as to how the 1.O. had
mentioned the fact of demand of Rs.2 lac in
their statement under Section 161 Cr.P.C.

21. The trial Court has convicted the
accused appellant under Section 302 I.P.C.
with the aid of Section 106 of the Evidence
Act. In such a case, which may be said to
be rest on circumstantial evidence to prove
the offence under Section 300 I.P.C.
culpable homicide amounting to murder,
there must be clinching evidence that it was
the appellant alone, who was last seen with
the deceased. The evidence on record
shows that nobody has seen the accused
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committing the offence of strangulating the
deceased. @~ The  circumstances  and
ingredients to be proved to bring home
charge under Section 302 I.P.C. in a case
based on circumstantial evidence have been
reiterated in a case of State of U.P. v.
Ravindra Prakash Mittal (Dr), (1992) 3
SCC 300, the Hon'ble Apex Court has held:

"20. ... There is a series of
decisions of this Court so eloquently and
ardently propounding the cardinal principle to
be followed in cases in which the evidence is
purely of circumstantial nature. We think, it is
not necessary to recapitulate all those
decisions except stating that the essential
ingredients to prove guilt of an accused
person by circumstantial evidence are:

(1) The circumstances from
which the conclusion is drawn should be
fully proved;

(2) the circumstances should be
conclusive in nature;

(3) all the facts so established
should be consistent only with the
hypothesis of guilt and inconsistent with
innocence;

(4) the circumstances should, to a
moral certainty, exclude the possibility of
guilt of any person other than the accused."

22. It was also held in Raja v. State
of Haryana, (2015) 11 SCC 43 that the
Court is required to evaluate circumstantial
evidence to see that chain of events has
been established clearly and completely to
rule out any reasonable likelihood of
innocence of accused; whether chain is
complete or not, would depend on facts of
each case emanating from evidence and no
universal yardstick should above be
attempted.

23. In the light of the aforesaid legal
proposition, it has to be examined whether
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the chain of circumstances in this case is
complete and all the circumstances lead to
a certain conclusion that it was the accused
only who was the author of the crime and
whether there was sufficient evidence on
record or only on the basis of the last seen
this conclusion was drawn. The death has
occurred in the matrimonial home of the
deceased and that is only the circumstance
which was proved by the prosecution.
Considering the evidence of the witnesses
and also considering the medical evidence
including post mortem report, there is no
doubt left in our mind that it is a homicidal
death. If the decision over, which the trial
Court has placed reliance to have coming to
the conclusion that offence under Section
302 I.P.C. is made out, whether can be
made applicable to the facts of this case as
examined, the answer is in negative.
However, a rebuttal evidence under Section
106 of the Evidence Act is clear the facts
and offence under Section 304 B could be
presumed to have been made out but not an
offence under Section 302 I.P.C.

24. This takes us to the question of
applicability of Section 304B of I.P.C to the
facts of this case.

25. To bring home charge under
Section 304 B I.P.C., the ingredients to be
proved are very well settled in the catena of
decisions by the Apex Court and also by
this Court. Section 304B I.P.C. reads as
follows:

304B. Dowry death.--

(1) Where the death of a woman
is caused by any burns or bodily injury or
occurs otherwise than under normal
circumstances within seven years of her
marriage and it is shown that soon before
her death she was subjected to cruelty or
harassment by her husband or any relative
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of her husband for, or in connection with,
any demand for dowry, such death shall be
called "dowry death", and such husband or
relative shall be deemed to have caused her
death. Explanation.--For the purpose of
this sub-section, "dowry" shall have the
same meaning as in section 2 of the Dowry
Prohibition Act, 1961 (28 of 1961).

(2) Whoever commits dowry
death shall be punished with imprisonment
for a term which shall not be less than
seven years but which may extend to
imprisonment for life.]

26. From the above definition the
following ingredients to establish the
offence under Section 304B I.P.C. are as
follows:

(i) the death of a woman must
have been caused by burns or bodily injury
or otherwise than under normal
circumstances;

(i) such death must have
occurred within seven years of her
marriage;

(iii) soon before her death, the
woman must have been subjected to cruelty
or harassment by her husband or any
relatives of her husband;

(iv) such cruelty or harassment
must be for, or in connection with, demand
for dowry".

27. The aforesaid ingredients have
been reiterated in a catena of decisions of
the Hon'ble Apex Court and of this High
Court also and very recently in Devendra
Singh Vs. State of Uttrakhand AIR 2022
SC 2965 also.

28. However we examine the
evidence of PW.1 in totality, we find that
the ingredients of offence under Section
304B I.P.C. are clearly established from his

deposition. He is the unfortunate father of
the young deceased lady. He has
categorically stated in his statement that
after the marriage of her daughter several
time additional dowry was demanded from
her daughter by her in-laws, who were not
happy with the dowry already given to
them. When his daughter informed him, he
went to the accused persons and
Rs.50,000/- were paid to them on
20.04.2014 and 21.04.2014 was the fateful
day where the incident happened. This
witness has also proved the written tehrir
given to the police by him as Ex.Ka-1. In
his cross examination he has also affirmed
this fact that whenever he visited the
matrimonial home of his daughter, he found
her not happy. No material contradictions,
exaggerated or inconsistent statement are
found in the whole testimony of PW.1. The
theory of 'soon before' is also proved by his
deposition as only one day before the
fateful day the additional dowry was paid
to the accused persons by him, which was
demanded on 15.4.2014 as deceased herself
told him on phone. In Satvir Singh And
Ors. Vs. State of Punjab (2001) 8 SCC
633, it has been clarified that the
expression 'soon before', here it was
indicates that there must be a perceptible
nexus between the infliction of dowry-
related harassment and cruelty on the
women and death. In Satbir Singh Vs.
State of Haryana (2021) 6 SCC 1, it was
held that the phrase "soon before” as
appearing in Section 304-B IPC cannot be
construed to mean "immediately before".
The prosecution must establish existence of
"proximate and live link" between the
dowry death and cruelty or harassment for
dowry demand by the husband or his
relatives. Needless to say that all the
ingredients to establish the guilt under
Section 304B 1.P.C. have been clearly
proved by the testimony of P.W.1.
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29. D.W.1 produced to prove the plea
of alibi taken by the accused/appellant has
been disbelieved by the learned trial Court.
He has stated that it was a case of suicide
but he could not make it clear as to what
was the reason of suicide committed by the
deceased.

30. We come to the definite
conclusion that the death was homicidal
death. The judgments cited by the learned
counsel for the appellant namely Sanjay
Maurya ( supra) would permit us to uphold
our finding which we conclusively hold
that the offence is not under Section 302 of
I.P.C. but it is culpable homicide and was
dowry death. All the ingredients of dowry
death viz. unnatural death of deceased by
strangulation within seven years of her
marriage, cruelty for demand of dowry by
her husband, the theory of soon before, are
proved beyond reasonable doubt on the
basis of deposition of P.W.1 and also by the
medical evidence. Moreover, no material
lacuna in investigation appears to be
committed by the 1.0.

31. While coming to the conclusion
that the accused is the perpetrator of the
offence, whether sentence of life
imprisonment and fine is adequate or the
sentence requires to be modified in the
facts and circumstances of this case and in
the light of certain judicial pronouncements
and precedents applicable in such matters.
This Court would refer to the following
precedents, namely, Mohd. Giasuddin Vs.
State of AP, [AIR 1977 SC 1926],
explaining rehabilitary & reformative
aspects in sentencing it has been observed
by the Supreme Court:

"Crime is a pathological
aberration. The criminal can ordinarily be
redeemed and the state has to rehabilitate
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rather than avenge. The sub-culture that
leads to ante-social behaviour has to be
countered not by undue cruelty but by
reculturization. Therefore, the focus of
interest in penology in the individual and
the goal is salvaging him for the society.
The infliction of harsh and savage
punishment is thus a relic of past and
regressive times. The human today vies
sentencing as a process of reshaping a
person who has deteriorated into
criminality and the modern community has
a primary stake in the rehabilitation of the
offender as a means of a social defence.
Hence a therapeutic, rather than an 'in
terrorem' outlook should prevail in our
criminal courts, since brutal incarceration
of the person merely produces laceration of
his mind. If you are to punish a man
retributively, you must injure him. If you
are to reform him, you must improve him
and, men are not improved by injuries."

32. 'Proper Sentence' was explained in
Deo Narain Mandal Vs. State of UP
[(2004) 7 SCC 257] by observing that
Sentence should not be either excessively
harsh  or ridiculously low. While
determining the quantum of sentence, the
court should bear in mind the 'principle of
proportionality'. Sentence should be based
on facts of a given case. Gravity of offence,
manner of commission of crime, age and
sex of accused should be taken into
account. Discretion of Court in awarding
sentence cannot be exercised arbitrarily or
whimsically.

33. In Ravada Sasikala vs. State of
AP. AIR 2017 SC 1166, the Hon'ble
Supreme Court referred the judgments in
Jameel vs State of UP [(2010) 12 SCC
532], Guru Basavraj vs State of
Karnatak, [(2012) 8 SCC 734], Sumer
Singh vs Surajbhan Singh, [(2014) 7 SCC
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323], State of Punjab vs Bawa Singh,
[(2015) 3 SCC 441], and Raj Bala vs
State of Haryana, [(2016) 1 SCC 463] and
has reiterated that, in operating the
sentencing system, law should adopt
corrective machinery or deterrence based
on factual matrix. Facts and given
circumstances in each case, nature of
crime, manner in which it was planned and
committed, motive for commission of
crime, conduct of accused, nature of
weapons used and all other attending
circumstances are relevant facts which
would enter into area of consideration.
Further, undue sympathy in sentencing
would do more harm to justice
dispensations and would undermine the
public confidence in the efficacy of law. It
is the duty of every court to award proper
sentence having regard to nature of offence
and manner of its commission. The Hon'ble
Supreme Court further said that courts must
not only keep in view the right of victim of
crime but also society at large. While
considering imposition of appropriate
punishment, the impact of crime on the
society as a whole and rule of law needs to
be balanced. The judicial trend in the
country has been towards striking a balance
between reform and punishment. The
protection of society and stamping out
criminal proclivity must be the object of
law which can be achieved by imposing
appropriate sentence on criminals and
wrongdoers. Law, as a tool to maintain
order and peace, should effectively meet
challenges confronting the society, as
society could not long endure and develop
under serious threats of crime and
disharmony. It is therefore, necessary to
avoid undue leniency in imposition of
sentence. Thus, the criminal justice
jurisprudence adopted in the country is not
retributive but reformative and corrective.
At the same time, undue harshness should

also be avoided keeping in view the
reformative approach underlying in our
criminal justice system.

34. Keeping in view the facts and
circumstances of the case and also keeping
in view criminal jurisprudence in our
country which is reformative and corrective
and not retributive, this Court considers
that no accused person is incapable of
being reformed and therefore, all measures
should be applied to give them an
opportunity of reformation in order to bring
them in the social stream.

35. Recent judgment of State of M.P
Vs. Jogendra, (2022) 5 SCC 401 and ratio
laid in the said judgment can be followed,
however, instead of seven years period
undergone of imprisonment for at least 10
years would be more than relevant in the
facts and circumstances of this case.

36. Having discussed the judgment
threadbare and having been considered the
factual data, we have come to the
conclusion that the offence committed by
the accused with an aid of Section 106 of
Indian Evidence Act, can be said to have
been under Section 304B I.P.C. for the
finding mentioned herein above.

37. By going through the evidence on
record it is very clear that the act of the
accused-appellant was not such which
cannot be substituted by giving a lessor
sentence than life imprisonment. It is
submitted that the accused appellant has
spent about 8 and 1/2 years of
incarceration, which is the enough
punishment in the facts of this case.
However, we are of the considered view
that the punishment in this case should be
10 years of incarceration against which a
period of 8 and 1/2 years is already
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undergone. Accordingly, the appellant is
held guilty under Section 304B I.P.C. and is
sentenced to rigorous imprisonment for a
period of 10 years but the fine and default
sentence are maintained.

38. Accordingly, the appeal is partly
allowed with the modification of the
sentence and punishing section as above.
Record and proceedings be sent back to the
Court below forthwith.

39. A copy of this order be sent to the
jail authorities for following this order and
doing the needful.

40. We are thankful to Rajrshi Gupta,
learned counsel for the appellant, Sri
Nagendra Kumar Srivastava, learned
A.G.A. and Mr. Mohd. Furkan Khan, Law
Clerk (Trainee), for ably assisting the
Court.

(2022) 11 ILRA 43
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 19.09.2022

BEFORE
THE HON’BLE SIDDHARTHA VARMA, J.
Matters U/A 227 No. 324 of 2007

Rukan Singh ...Petitioner
Versus
Mahendra Singh & Ors. ...Respondents
Counsel for the Petitioner:

Sri K.M. Garg

Counsel for the Respondents:
SC, Sri Raj Mohan Saggi, Sri Anil Sharma

A. Civil Law - Constitution of India-Article
227-Cutting of trees from the land of
plaintiff-Plaintiff claimed for compensation-
defendants admitted that they had cut away
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the trees but denied the ownership of
plaintiff-Inevitable conclusion drawn by
Trial court was that the trees of defendants
were existing in their land-Appellate Court
has erred in interfering with the findings of
the Trial court which was in favour of
plaintiff-trial court rightly observed that plot
no. 1136 and 1139 had been converted to
plot no. 159 which was clear from the C.H.
Form 41-the finding was absolutely correct
that the trees of the plaintiff alone had been
cut away- If there was in any manner a slip
in the drafting of the plaint and plot no. 159
was not mentioned in the pleading it did not
mean that the Trial court erred in
considering the evidence which was
produced with regard to plot no. 159-Thus,
The appellate court judgment and decree is
set aside.(Para 1 to 29)

The writ petition is allowed. (E-6)
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(Delivered by Hon’ble Siddhartha Varma, J.)

1. A Suit being Original Suit No. 28
of 1995 was filed by the applicant against
the respondents and one Jeet Singh. Relief
sought was that the defendants be made to
pay to the plaintiff Rs. 15,000/- as costs of
the trees which were cut away by them
from the plaintiff's plots nos. 1136 and
1139 which were having an area of about
14 bighas. The boundaries of the plots in
question were also given in the plaint. The
defendants filed their written statements
denying the claim of the plaintiff saying
that the plaintiffs were not the owners in
possession of plots nos. 1136 and 1139 and
they also denied the boundaries as were
given in the plaint. However, after the
framing of issues the Suit was decreed on
21.2.2006. While deciding the issue no. 1,
it was categorically found that the plots
nos. 1136 and 1139 were in the ownership
of the plaintiff and that subsequently these
plots were numbered as plot no. 159 after
consolidation which fact was clear from the
CH. Form - 41 (Form which the
consolidation authorities issue for showing
the changed number of plots).

2. The Trial Court had also concluded
that the fact that from plots nos. 1136 and
1139 (which were subsequently numbered as
plot no. 159) the defendants had cut away the
trees, was also clear as the khasras with
regard to the old plots of the fasli year 1402,
1407 and 1410 had on them trees of Siros,
Eucalyptus, Shisham and Jamun while the

later khasras had no trees on them. This
finding was arrived at despite the fact that the
defendants had come up with a case that the
trees in question were standing on their plots
which were numbered as plot no.169.

3. The Trial Court had decreed the Suit
despite the fact that the defendants had stated
that in Khasras of 1402F to 1410F, the trees
of Shisham, Siras, Jamun and Eucalyptus
were there in their plot.

4. The Trial Court had found that the
trees in question were definitely there on the
plots of the plaintiff and had been cut away
by the defendants because the defendants had
admitted that they had cut away certain trees
and the trees on their plot no.169 were still in
existence.

5. Not satisfied by the Trial Court's
decree, the respondents other than Jeet Singh
who had died during the pendency of the
Suit, filed an Appeal.

6. Before the appellate Court, the
plaintiff filed an application (17ga) on
17.10.2006 for bringing an additional issue
(T faared oe gaiagy, RRY, T
9. 150 7 fyd v

7. The plaintiff also filed an application for
amending the plaint on 17.10.2006 which was
numbered as 18(ka). In it he had prayed that in
paragraph no. 1 the word, "Chak" be deleted and
the plaintiff be permitted to write "Purana
Khasra" instead. Further prayer was made that in

paragraph no. 1 itself "TIhaicl H TR BRI 1.
1136 1139 T Thaa! I 3T WIRT THR]
T TITEIRT . 159 ST 2" be added.

8. Still further, an application was
moved on 4.11.2006 for the issuance of a
survey commission.



11 AllL

9. On 17.10.2006, the application
which is numbered as 17(ga) was rejected.
Thereafter on 2.11.2006, the application no.
18(ga) was also rejected and finally on
6.11.2006 the application for survey
commission being application no. 20(ga)
was also rejected. Thereafter, the appeal
which was filed by the respondents was
decided and allowed on 4.1.2007.

10. The plaintiff-applicant has filed
the instant writ petition against the order
dated 17.10.2006 by which the application
for framing of issues was rejected; the
order dated 2.11.2006 by which the
amendment application was rejected and
the order dated 6.11.2006 by which the
application for issuing the survey
commission was rejected and also for the
setting aside of the judgement and decree
dated 4.1.2007 by which the Appeal was
allowed.

11. No Second Appeal was filed as by
the amendment of the Civil Procedure
Code, no Second Appeal lay for a Suit
where recovery of money was not
exceeding Rs.25,000/-.

12. Learned counsel for the applicant
relied upon the judgements of the Supreme
Court reported in AIR 1960 SC 941
(Satyadhyan Ghosal and others vs. Smt.
Deorjin Debi and another) and (2020) 7
SCC 327 (Mohd. Inam vs. Sanjay Kumar
Singhal and others) and has submitted that
interlocutory orders which could have been
earlier challenged by means of Revision
could very well be challenged before this
Court while challenging the judgement and
decree of the First Appeal dated 4.1.2007.

13. Learned counsel for the petitioner
further submitted that if the applications
(17ga), 18(ka) and 20(ga) were allowed
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then the confusion which was there in the
mind of the Appellate Court with regard to
the number of plot would have been cleared
and he therefore submits that the
amendment application ought to have been
allowed. The survey commission would
also have cleared all doubts.

14. Learned counsel for the petitioner
further submitted that the Appeal was a
continuation of a Suit and, therefore, the
amendment application by which no
admission was being withdrawn or by
which no right which had accrued to the
defendant was being challenged ought to
have been allowed. He further submitted
that since the amendment application was
in a Suit which was filed prior to the
amendment which was brought in the Code
of Civil Procedure on 1.7.2002 the
amendment application ought to have been
allowed as had been held in (2009) 12 SCC
689 (Sumesh Singh vs. Phoolan Devi and
others). The amendment application was
thus not barred by the proviso to Order VI
Rule 17 and that the same ought to have
been allowed.

15. Learned counsel for the petitioner-
applicant further submitted that issuance of
the survey commission was also important
as that would have cleared the cob-web in
the mind of the Appellate Court and for this
purpose, he relied upon the judgement
reported in 2000 (7) JT 379 (Shreepat v.
Rajendra Prasad & Ors.). He also relied
upon a judgement of the Allahabad High
Court reported in AIR 1975
ALLAHABAD 406 (Gajraj and others
vs. Ramadhar and others).

16. Further, it is the case of the
applicant-petitioner that if the case of the
plaintiff was clear from the pleading which
was to the effect that from plots nos. 1136
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and 1139, the boundaries of which were
given, then it mattered little that the
changed plot no. 159 was not given in the
plaint.

17. Learned counsel for the petitioner
further submitted that when the C.H. Form
41 was present as an evidence before the
Court then it was evident that the two plots
numbered as 1136 and 1139 were converted
to plot no. 159. He further submitted that
the defendants always stated that plot no.
169 was their plot and on their plot trees
which found place in the khasras of the
years 1402 to 1410F were very much
standing and in face of the admission of the
defendants that they had cut away the trees
it was only very evident that they had cut
them away from the plaintiffs plots.
Therefore, he submits that no interference
ought to have been made by the Appellate
Court.

18. Learned counsel for the plaintiff-
applicant relied upon AIR 1987 SC 1242
(Ram Sarup Gupta(dead) by L.Rs. vs.
Bishun Narain Inter College and others)
and submitted that it was not desirable to
place undue emphasis on form; instead he
submitted that substance of pleadings
should have been considered.

19. Since the learned counsel for the
petitioner relied upon the paragraph no. 6
of the judgement the same is being
reproduced here as under:-

"The question which falls for
consideration is whether the respondents in
their written statement have raised the
necessary pleading that the license was
irrevocable as contemplated by Section
60(b) of the Act and, if so, is there any
evidence on record to support that plea. It is
well settled that in the absence of pleading,

evidence, if any, produced by the parties
cannot be considered. It is also equally
settled that no party should be permitted to
travel beyond its pleading and that all
necessary and material facts should be
pleaded by the party in support of the case
set up by it. The object and purpose of
pleading is to enable the adversary party to
know the case it has to meet. In order to
have a fair trial it is imperative that the
party should state the essential material
facts so that other party may not be taken
by surprise. The pleadings however
should receive a liberal construction, no
pedantic approach should be adopted to
defeat justice on hair splitting
technicalities. Sometimes, pleadings are
expressed in words which may not
expressly make out a case in accordance
with strict interpretation of law, in such a
case it is the duty of the Court to ascertain
the substance of the pleadings to determine
the question. It is not desirable to place
undue emphasis on form, instead the
substance of the pleadings should be
considered. Whenever the question about
lack of pleading is raised the enquiry
should not be so much about the form of
the pleadings, instead; the court must
find out whether in substance the parties
knew the case and the issues upon which
they went to trial. Once it is found that in
spite of deficiency in the pleadings parties
knew the case and they proceeded to trial
on those issues by producing evidence, in
that event it would not be open to a party to
raise the question of absence of pleadings
in appeal. In Bhagwati Prasad v. Shri
Chandramaul, (1966) 2 SCR 286 : (AIR
1966 SC 735) a Constitution Bench of this
Court considering this question observed:
"If a plea is not specifically
made and yet it is covered by an issue by
implication, and the parties knew that the
said plea was involved in the trial, then



11 AllL

the mere fact that the plea was not
expressly taken in the pleadings would
not necessarily disentitle a party from
relying upon if it is satisfactorily proved
by evidence. The general rule no doubt is
that the relief should be founded on
pleadings made by the parties. But where
the substantial matters relating to the title
of both parties to the suit are touched,
though indirectly or even obscurely in the
issues, and evidence has been led about
them, then the argument that a particular
matter was not expressly taken in the
pleadings would be purely formal and
technical and cannot succeed in every
case. What the Court has to consider in
dealing with such an objection is : did the
parties know that the matter in question
was involved in the trial, and did they
lead evidence about it ? If it appears that
the parties did not know that the matter
was in issue at the trial and one of them
has had no opportunity to lead evidence
in respect of it, that undoubtedly would
be a different matter. To allow one party
to reply upon a matter in respect of which
the other party did not lead evidence and
has had no opportunity to lead evidence,
would introduce considerations  of
prejudice, and in doing justice to one
party, the Court cannot do injustice to
another.™

20. He further relied upon a
judgement of the Supreme Court reported
in 1956 SC 593 (Nagubai Ammal and
others vs. B.Shama Rao and others).

21. Learned counsel for the petitioner
heavily relied upon another judgement of
the Supreme Court reported in AIR 1974
SC 1069 (Katikara Chintamani Dora
and others v. Guatreddi Annamanaidu
and others). The relevant portion of
paragraph no. 55 which the learned counsel
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relied upon is being reproduced here as
under :-

"We think, with all respect, that
such an assumption was contrary to the
well-established principle that in construing
a pleading or a like petition, in this country,
the court should not look merely to its
form, or pick out from it isolated words or
sentences; it must read the petition as a
whole, gather the real intention of the party
and reach at the substance of the matter."

22. A similar view which was taken in
AIR 1977 SC 1158 (Smt. Manjushri
Raha and others etc. v. B.L. Gupta and
others etc.) and which was cited before me
also states that "pleadings have to be
interpreted not with formalistic rigour but
with latitude or awareness of low legal
literacy of poor people.”

23. Learned counsel for the petitioner
also relied upon (2013) 3 SCC 801 (Joseph
Peter Sandy vs. \eronica Thomas
Rajkumar and another) and submitted
that lack of details in the pleadings cannot
be a ground to reject a case for the reason
that it can be supplemented through
evidence by the parties.

24. Learned Senior Counsel appearing
for the respondents Sri Anil Sharma
assisted by Sri Raj Mohan Saggi, however,
submitted that the Trial Court had exceeded
its jurisdiction by concluding that plot no.
1136 and 1139 were now plot no. 159
despite the fact that there was no pleading.
Learned counsel for the respondents relied
upon 2001 JT (1) 252 (Makhan Lal
Bangal v. Manas Bhunia & Ors) and
submitted that there is a method by which
issues have to be framed and when that is
not followed the Court errs. He further
relied upon a judgement of the Supreme
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Court reported in 2014 AIR SCW 2058
(Rajasthan State TPT Corporation and
another vs. Bajranj Lal) and submitted
that finding given in the absence of
necessary  pleadings and  supporting
evidence cannot be sustained in the eyes of
law and he, therefore, submitted that when
in the plaint there was no averment with
regard to the fact that trees were standing
on plot no. 159, the Appellate Court rightly
allowed the Appeal and dismissed the Suit.

25.  On the same issue, learned
counsel for the respondents has relied upon
1998 (8) JT 39 (Saurashtra Chemicals v.
Collector of Customs) and argued that in
the absence of pleadings and evidence, if
any, the case could not be considered by the
authorities.

26. Having heard the learned counsel
for the parties and having gone through the
judgements which have been cited by them,
this Court is of the view that the Appellate
Court erred in interfering with the
judgement and decree of the Trial Court.
The Trial Court had conclusively given a
finding that plot no. 1136 and 1139 the
boundaries of which were given had been
converted to plot no. 159 and this was also
clear from the C.H. Form 41. If there was
in any manner a slip in the drafting of the
plaint and plot no. 159 was not mentioned
then it did not mean that the Trial Court
erred in considering the evidence which
was produced with regard to plot no. 159.

27. When the issues were framed
then clearly issue no. 5 was to the effect as
to whether the plaintiff was the owner of
the plots in question. The plots nos. 1136
and 1139 were involved in the case and
C.H. Form No.41 had clearly stated that
plot no. 1136 and 1139 were converted
after consolidation into plot no. 159,

therefore, there was absolutely no question
that the defendants would be taken by
surprise. In fact, the defendants while
answering the plea that they had cut away
the trees from the plaintiffs land had
mentioned that yes they had cut away the
trees but they had cut them away from
their own land which was contained in
plot no. 169. The natural conclusion,
therefore, is that there was cutting of trees
done by the defendants. What is more, the
inevitable conclusion was also that as per
the khasras of the defendants, the trees in
their plots were still standing and,
therefore, the finding was absolutely
correct that the trees of the plaintiff alone
had been cut away.

28. After having concluded that the
Appellate Court had erred in interfering
with the finding of the Trial Court, this
Court is not giving any finding with regard
to the fact as to whether the applications
17(ga), 18(ka) and 20(ga) were rightly or
wrongly rejected. Suffice it to say that the
orders by which these applications were
rejected could have been challenged
before this Court and the applicant
petitioner if has challenged those orders,
he has committed no wrong. However,
since nothing would turn on whether they
were rightly rejected or wrongly rejected,
the impugned orders dated 17.10.2006,
2.11.2006 and 6.11.2006 are not being
adjudicated upon.

29. The judgement and decree dated
4.1.2007 passed by the Additional District
Judge, Court No.2, Bijnor, in Civil Appeal
No. 25 of 2006 by which the first appeal
was allowed deserves to be set aside and,
therefore, is being set aside. The
application under Article 227 of the
Constitution of India is, accordingly,
allowed.
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ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 29.09.2022

BEFORE
THE HON’BLE J.J. MUNIR, J.
Matters U/A 227 No. 860 of 2022 (Civil)

Neel Prasad ...Petitioner

Versus
Anoop Prasad ...Respondent
Counsel for the Petitioner:
Sri Deepak Kumar Srivastava

Counsel for the Respondent:

Sri Manish Goyal (Sr. Advocate), Sri Manish
Goyal A.C., Sri Manish Goyal Amircus
Curiae

A. Civil Law - Indian Trust Act, 1882-
Section 34 & 1-Constitution of India, 1950-
Article 227-Public religious trust-petitioner
granted permission to dispose of the
property of the temple for reconstruction -
Trial court rightly rejected the application
holding that the Act 1882 does not apply to
public or private religious or charitable
endowments-Petitioner’s cause is noble and
requires urgent relief but the remedy is not
available at all in the present case.(Para 1 to
14)

The writ petition is disposed of. (E-6)

(Delivered by Hon’ble J.J. Munir, J.)

1. Heard Mr. Deepak Kumar
Srivastava, learned Counsel for the
petitioner and Mr. Manish Goyal, learned
Senior Advocate, who on request of the
Court acted as Amicus Curiae.

2. This petition under Article 227 of
the Constitution arises from proceedings
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brought before the District Judge of
Gorakhpur under Section 34 of the Indian
Trusts Act, 1882 (for short, 'the Act of
1882").

3. By an application under Section 34
of the Act of 1882, the petitioner, invoking
the advisory jurisdiction of the Court
regarding the management of trust property
of the temple of Thakur Ji, has come up
with a prayer for the grant of permission to
dispose of the property of the temple, that
is debutter, in order to apply the proceeds
of the sale for restoration of the temple, that
is said to be hundred years old and in a
dilapidated condition.

4. The learned Additional District
Judge, Court No.1, Gorakhpur, before
whom the said application numbered as
Civil Misc. Case No. 171 of 2020 came up,
has rejected the same, holding that the Act
of 1882 does not apply to public or private
religious or charitable endowments.

5. It is against the said order that the
unsuccessful applicant before the District
Judge has petitioned this Court under
Avrticle 227 of the Constitution.

6. Since a purely legal question about
the applicability of the Act of 1882 to a
religious endowment or a trust, governing a
temple, where thousands throng in faith
was involved, this Court requested Mr.
Manish Goyal to assist the Court as Amicus
Curiae. Mr. Goyal readily rendered his
very able assistance.

7. The applicant, Neel Prasad says
that he has been the owner of a one-half
share in the property shown in Schedule A
to the application moved before the District
Judge and has power of disposition over it.
His ancestor, Rai Thakur Dayal Singh was
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an issueless man with inclination towards
religion. He got a temple of Thakur Dwara
Ji constructed and consecrated at Village
Sarhari over land shown in Schedule B to
the application, where members of the
public in general offer prayers (Pooja-
Archana). The said temple was got
constructed by Rai Thakur Dayal Singh in
the year 1880 and he donated for the
purpose of maintenance of the said temple,
as per his wish, 100 bighas (pakka) land.
However, before Rai Thakur Dayal Singh
could execute a deed of trust, gift or the
other disposition in favour of the temple, he
passed away. Therefore, his widow, Smt.
Jaswant Kunwari and another Rai Devi
Saran Lal executed a gift deed dated
29.04.1885, donating lands comprised in
Schedule A to the application, then lying in
Village Bhelam. In consequence, the name
of Smt. Jaswant Kunwari was mutated out
of the Government records and that of
Thakur Ji Mandir, Sarhari was entered.

8. It is the petitioner's case that during
the first and the second rounds of the
consolidation operations, all that was the
property of Thakur Ji Mandir, Sarhari, given
in gift, remained His. The temple is for the
benefit of public in general and has now
turned 100 years old. It has fallen into
disrepair and may collapse any time. It was,
therefore, said that to save the temple from
grave damage, it was necessary that fresh
construction thereof be undertaken in keeping
with Rai Thakur Dayal Singh's religious
sentiments. An estimated expenditure of Rs.
16 lakhs in the enterprise was indicated, for
which there were no funds with the temple. A
prayer, therefore, was made that the property
of the temple, that is debutter, comprising of
agricultural holdings, shown in Schedule A to
the application, may be permitted to be sold,
the proceeds whereof would be applied for
reconstruction of the temple.

9. The learned Counsel for the
petitioner says that the mischief sought to be
remedied is grave and emergent. Mr. Goyal,
on the other hand, submits that the Act of
1882 does not apply to any kind of a religious
trust, public or private.

10. Upon hearing the learned Counsel
for the petitioner and Mr. Manish Goyal, the
learned Amicus Curiae, this Court does find
that the Act of 1882 does not apply to any
kind of a religious trust. The reason is to be
found in Section 1 of the Act of 1882, that
reads:

"1. Short title.--This Act may be
called the Indian Trusts Act, 1882:

Commencement.--and it shall
come into force on the first day of March,
1882.

Local extent.-- It extends to the
whole of India [except the State of Jammu
and Kashmir] and the Andaman and
Nicobar Islands; but the Central
Government may, from time to time, by
notification in the Official Gazette, extend
it to [the, Andaman and Nicobar Islands] or
to any part thereof.]

Savings.--But  nothing herein
contained affects the rules of Muhammadan
law as to waqgf, or the mutual relations of
the members of an undivided family as
determined by any customary or personal
law, or applies to public or private religious
or charitable endowments, or to trusts to
distribute prizes taken in war among the
captors; and nothing in the second Chapter
of this Act applies to trusts created before
the said day."

(emphasis by Court)

11. It is evident that the Act of 1882
does not apply at all to a public religious
trust. The temple of Thakur Ji, Sarhari,
which is a public religious endowment,
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both by the terms of dedication and the
subsequent use, where thousands repose
faith in Thakur Ji, would not be governed
by the Act of 1882. This is precisely what
the learned Additional District Judge has
held, and in the opinion of this Court,
rightly so. Mr. Goyal points out that the
public religious endowments are governed
by the Charitable and Religious Trusts Act,
1920 and certain other legislations also
apply. It is true that the petitioner's cause is
noble and requires urgent relief, but the
remedy he has been advised to invoke, is
not available at all in the present case.

12. In the circumstances, no case for
interference with the impugned order is
made out.

13. The petitioner will, however, be at
liberty to invoke all or any such remedy/
remedies, as may be advised to secure urgent
relief, unaffected by anything said in this
order or the learned District Judge's order.

14. This petition is disposed of,
accordingly.
(2022) 11 ILRA 51
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 30.09.2022

BEFORE
THE HON’BLE J.J. MUNIR, J.
Matters U/A 227 No. 863 of 2022

Jamuna Ram ...Petitioner
Versus
Smt. Shanti Devi & Ors. ...Respondents
Counsel for the Petitioner:

Sri Tarig Naiyer, Sri Himanshu Kumar, Sri
Deepak Pandey, Sri Zafar M. Naiyar (Sr.

Advocate)
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Counsel for the Respondents:
Sri Vinay Kumar Gupta, Sri Atul Dayal (Sr.
Advocate)

A. Civil Law - U.P. Urban Buildings
(Regulation of Letting, Rent and Eviction)
Act, 1972-Section 3(a)(1)-Constitution of
India, 1950-Article 227-whether the
petitioner upon his father’'s demise,
inherited the tenancy along with his
brother as a joint tenant-In case of a
residential building, not all heirs of the
deceased tenant are entitled to inherit the
tenancy-the petitioner is an heir of the
deceased tenant, being his son, but the
revisional court finds no direct
documentary evidence, such as a rent
receipt or a municipal record of
assessment to indicate that the tenant
was ever recorded as such-the tenant
lived with his father in the one room
accommodation, when he passed away,
along with his brother, is a matter to be
established by evidence-the date of death
is not on record which is material for the
tenant to establish his contemporaneous
ordinary residence in the demised
premises at the time of his father passed
away in order to succeed to a residential
tenancy u/s 3(a)(1) of the Act-Moreso,
rent receipt issued in the tenant’s name
annexed with paper book is a forged and
fabricated document-The Court
disapproves the tenant’s conduct in doing
so.(Para 1 to 23)

The writ petition is dismissed. (E-6)

List of Cases cited:

Sarla Devi Vs Pushpa Agnihotri (2008) 2 ARC
725

(Delivered by Hon’ble J.J. Munir, J.)

1. This petition under Article 227 of
the Constitution is directed against the
order dated 25.10.2021 passed by the
Additional District Judge, Court No. 14,
Kanpur Nagar in Rent Revision No. 36 of
2014, dismissing the Revision and
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affirming the order of vacancy dated
01.07.2014 and release dated 30.09.2014
passed by the Rent Control and Eviction
Officer, Kanpur Nagar (for short, 'the RC &
EO) in proceedings under Sections 12/16
of The Uttar Pradesh Urban Buildings
(Regulation of Letting, Rent and Eviction)
Act, 1972 (U.P. Act No. 13 of 1972) (for
short, 'the Act).

2. The facts giving rise to this
petition, briefly said, are that a typed
written statement was presented by Smit.
Shanti Devi, widow of the late Vidya Sagar,
respondent no.1 to this petition, before the
RC & EO, stating that she is the co-owner
of House No. 74/137(1), Dhankutti, Kanpur
Nagar (for short, 'the demised premises").
The demised premises, on the ground floor,
has a single room with an abutting platform
(Chabutra), demised to one Ganga Ram.
Since Ganga Ramm has built his own
house, bearing House No. 2/292, Sector H,
Jankipuram, Lucknow, he has shifted to
Lucknow way back in the year 1998 along
with his family. The demised premises are
in possession of Ganga Ram's brother,
Jamuna Ram. In view of the provisions of
Section 12(3) of the Act, the demised
premises would be deemed vacant. The
said written statement submitted to the RC
& EO was supported by the statements of
one Ramesh Chandra Gupta and another
Gopal Chandra Mishra. The RC & EO
called for a report from the Rent Control
Inspector.

3. The Rent Control Inspector
submitted a report to the effect that the
demised premises was in the tenancy of the
late Mahaveer Prasad. Ganga Ram and
Jamuna Ram are his sons. Both of them
are, therefore, tenants. The demised
premises are situate on a plot of land,
which has a room and an adjoining

Chabutra. It was also reported by the Rent
Control Inspector that upon both the wives
of Vidya Sagar and their sons saying that
Rakesh Kumar Gupta was the owner, he
tendered rent to Rakesh Kumar Gupta.
Since Rakesh Kumar Gupta refused to
accept the tendered rent, Jamuna Ram was
depositing the same in the Court of the
Civil Judge (Jr. Div.), Kanpur Nagar under
Section 30(1) of the Act. The Rent Control
Inspector further reported that Jamuna
Ram's stand was affirmed by a certain
Kamla Devi and Tara Devi. The RC & EO
did not accept Jamuna Ram's case that the
demised premises were let out to his father
and upon his demise, both his sons Ganga
Ram and himself, had inherited the tenancy.

4. It was remarked by the RC & EO
that Jamuna Ram had not produced any
evidence to show that the then landlord,
Rameshwar Prasad Verma had issued any
rent receipt in favour of his father,
Mahaveer Prasad. No allotment order
issued by the competent Authority in
favour of Mahaveer Prasad was produced
either. In the opinion of the RC & EO, the
absence of evidence in support of Jamuna
Ram's pleaded case of an inherited tenancy
from his father, the premises were liable to
be declared vacant. Accordingly, vide order
dated 01.07.2014, vacancy was declared.
This order was followed by an order of
release passed by the RC & EO on
30.09.2014.

5. Both these orders were challenged
by Jamuna Ram, the present petitioner and
his brother Ganga Ram together, by means
of Rent Revision No. 36 of 2014, instituted
before the Court of the District Judge,
Kanpur Nagar. The said revision was heard
and dismissed by the learned Additional
District Judge, Court No.14, Kanpur Nagar
vide judgment and order dated 25.04.2017.
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6. Dissatisfied with the concurrent
orders made by the RC & EO and the
learned Additional District Judge in
revision, Jamuna Ram alone preferred a
petition under Article 227 of the
Constitution before this Court being Matter
under Article 227 No. 3725 of 2017. The
said petition was allowed by an order dated
11.09.2019 with a remand to the Court of
Revision on the short ground that there
were various evidence produced by the
tenant-petitioner mentioned in the order of
the RC & EO dated 01.07.2014, but neither
the RC & EO nor the Judge in Revision had
considered these. It was, therefore, held to
be a case of non-consideration of evidence.

7. Post remand, the matter went back
to the learned Additional District Judge,
Court No.14, Kanpur Nagar, who after
hearing parties and perusing the record, has
dismissed the Revision and once again
affirmed the orders of vacancy and release
dated 01.07.2014 and  30.09.2014,
respectively.

8.  Aggrieved, this petition under
Article 227 of the Constitution has been
instituted by Jamuna Ram (for short, 'the
tenant’).

9. Heard Mr. Zafar M. Naiyar, Senior
Advocate assisted by Mr. Deepak Pandey,
learned Counsel for the tenant-petitioner
and Mr. Atul Dayal, Senior Advocate
assisted by Mr. Vinay Kumar Gupta,
learned Counsel for the landlord-
respondents.

10. It is submitted by Mr. Zafar M.
Naiyar, learned Senior Advocate that the
ration card issued on 22.11.2015, Annexure
No. 13 to the petition, the Voter Card issued
on 19.12.2011, part of Annexure No. 12 to
the petition, School Certificates for the
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years prior and subsequent to 2005, Rent
Receipts issued by the landlady/ landlord,
part of Annexure No. 12 to the petition,
School Education Certificate starting from
1976 to 1983, Water Tax Payment Receipts
and Electricity Payment Receipts, along
with the statements of the tenant-petitioner
recorded by the Rent Control Inspector
during his inspection for the determination
of wvacancy, clearly indicate that the
petitioner's father was a tenant in the
demised premises and he died leaving
behind two sons, to wit, Ganga Ram, the
elder son and the tenant, the younger son.
The elder brother, Ganga Ram, who is an
employee of State Bank of India, holds a
transferable post. He has been transferred
to Lucknow and stays at his place of
posting. The tenant is the other joint tenant
along with Ganga Ram and is entitled to
live in the premises in his own right. It is
urged that the Court below has
acknowledged the fact that these
documents have been placed on record, but
has not considered all these pieces of
documentary evidence, crucial to the issue,
resulting in miscarriage of justice.

11. It is argued that after the death of
Mahaveer Prasad, the tenant, his younger
son, stayed in the demised premises and
paid rent through his elder brother, Ganga
Ram. Upon refusal to receive rent by the
landlord, it was deposited under Section 30
of the Act. It is also argued by the learned
Senior Advocate that the fact of shifting of
one of the joint tenants to any other district
does not create vacancy. Even if it be
accepted that Ganga Ram had moved away,
the tenant's right, as a joint tenant would
not be annihilated. No vacancy, therefore,
can be said to arise. It is emphasized that
the case that after Mahaveer Prasad's
demise, his elder son Ganga Ram became
the tenant, is misconceived, inasmuch as on
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the death of Mahaveer Prasad, the tenancy
devolved upon both of his sons, including
the tenant. It is argued emphatically that the
earlier orders of this Court passed in
Matters under Article 227 No. 3725 of
2017, have been observed in breach by the
Revisional Court, who has decided, yet
again, ignoring relevant and material
evidence from consideration. According to
the learned Senior Advocate appearing for
the tenant, non-consideration of material
evidence by the Judge in the Court of
Revision, vitiates the order impugned.

12. Mr. Atul Dayal, learned Senior
Advocate appearing on behalf of the
respondent-landlords, has refuted the
submissions advanced on behalf of the
tenant and argued that assuming that the
tenant's father, the late Mahaveer Prasad
was the original tenant, the tenant would
have to prove that he was residing in the
demised premises at the time of his father's
death in view of the provisions of Section
3(a)(1) of the Act. It is argued that there is
not a solitary piece of evidence to show
that the petitioner was residing in the
demised premises at the time his father
passed away. It is pointed out that the sale
deed relating to the demised premises dated
21.06.1986, which mentions the name of
the tenants, mentions Ganga Ram, but not
the tenant. It is further argued that on a
more pragmatic note, once it has come on
record that Ganga Ram was residing in the
demised premises till 1998, it is difficult to
believe that the single room
accommodation could have housed the two
brothers and their families.

13. It is next submitted on behalf of
the respondent-landlord that assuming that
the tenant was a joint tenant with Ganga
Ram, though evidence to the contrary is
overwhelming, even then in the case of one

of the two tenants acquiring another
accommodation, a deemed vacancy would
occur under Section 12(3) of the Act. In
support of the above contention, reliance
has been placed on the decision in Sarla
Devi vs. Pushpa Agnihotri, 2008 (2) ARC
725.

14. This Court has considered the
rival submissions advanced on behalf of
both parties and perused the orders
impugned as well as the records annexed.

15. About the High School Certificate
and the Scholar Transfer Certificates that
the tenant has relied upon, the Revisional
Court has remarked that mention of the
demised premises as the tenant's address
there is of little consequence, because these
documents are not documents, showing
either allotment in the tenant's favour or his
tenancy rights. These documents are based
on information given to the School. This
Court is of opinion that the Scholar
Transfer Certificate relates to the period
1976 to 1983 and would show that while a
student in the School, the tenant was
residing with his father, Mahaveer Prasad,
about whom there is documentary evidence
that he was the recorded tenant in the
demised premises. There are some other
documents, such as a Ration Card dated
22.11.2005, Voter ID Card issued by the
Election Commission of India in the year
1995, some water tax receipts issued by the
Kanpur Nagar Nigam in the tenant's name
for the year 2018, besides a caste certificate
of the year 1978. The old documents, as
already said, would show that the tenant
did reside at some point of time with his
father, when a young student. So far as the
later documents, such as the Ration Card
and even the Voter ID Card or the Water
Tax Receipts are concerned, these
documents can very well be believed to be
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issued on the given address, because the
tenant's father was a tenant in the demised
premises.

16. The question is whether the
petitioner upon his father's demise,
inherited the tenancy along with his brother
as a joint tenant? The provisions of Section
3(a) of the Act read:

"'3. Definitions.--In this Act,
unless the context otherwise requires--

(@ "tenant", in relation to a
building, means a person by whom its rent
is payable, and on the tenant's death--

(1) in the case of a residential
building, such only of his heirs as normally
resided with him in the building at the time
of his death;

(2) in the case of a non-residential
building, his heirs;

17. 1t would be seen that in the case of
a residential building, not all heirs of the
deceased tenant are entitled to inherit the
tenancy. No doubt, the petitioner is an heir
of the deceased tenant, Mahaveer Prasad,
being his son, like his elder brother, Ganga
Ram, but as remarked by the Revisional
Court, there is no direct documentary
evidence, such as a rent receipt or a
municipal record of assessment to indicate
that the tenant was ever recorded as such.
To the contrary, Ganga Ram's name finds
mention in the sale deed dated 21.06.1986
as the tenant in the demised premises, but
not that of the tenant. In none of the
municipal assessment records, the name of
Jamuna Ram finds place. No doubt, in the
three quinquennial house tax assessment
relating to the demised premises for the
year ending 1948, the years 1948 to 1953
and the years 1968 to 1973, the name of
Mahaveer Prasad alone is recorded as the
tenant. It appears that Ganga Ram's hame is
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also not there in the Municipal Record, but
does find mention in the sale deed dated
21.06.1986, as already said, which is one
regarding transfer of title relating to the
demised premises. The rent receipts, that
have been issued either by the former
owner and landlord or the transferee
landlord, the name of the tenant shown is
Mahaveer Prasad, but not the tenant's. It is
true that in the absence of succession to the
tenancy being recorded in the Municipal
Records or a rent receipt being there, the
tenant could still have proven that he had
inherited the tenancy, as he says, along with
his brother, Ganga Ram. But, to do that, he
would have to show that he normally
resided with the last recorded tenant,
Mahaveer Prasad at the time of his death.
Conspicuously, the tenant has not disclosed
anywhere, nor has it otherwise come on
record, when Mahaveer Prasad died. The
date of death becomes material for the
tenant, because he would have to establish
his contemporaneous ordinary residence in
the demised premises at the time his father
passed away in order to succeed to a
residential tenancy under Section 3(a)(1) of
the Act. There is absolutely no evidence
about the tenant's ordinary residence with
his father at the time of his father's demise.

18. There are two classes of
documents filed by the tenant. One relates
to the period of time when he was a
student-rathner a school going one.
Decidedly, at that time, he would have
stayed with his father. But, those do not
show that he was ordinarily residing with
his father when he passed away. There is no
presumption in the contemporaneous world
that a tenant would be living in his
residential premises with all his heirs,
including all his sons. There has to be
evidence about it. In certain situations, it
can be readily established. In others, it



56 INDIAN LAW REPORTS ALLAHABAD SERIES

might require a onerous standard of proof.
Here, the standard would be more onerous,
because the demised premises are a one
room accommodation. To  establish,
therefore, that the tenant lived with his
father in the one room accommodation,
when he passed away, along with his
brother, is a matter to be established by
evidence. There is no such evidence on
record. As already remarked, the first step
for the tenant to establish the fact was to
plead and establish the date of his father's
death, which is not there. The other class of
documents, by which the tenant has tried to
collaterally establish his residence with his
father are contemporaneous documents
about payment of water tax, electricity
bills, ration card, all of which could be
issued on the tenant's representations to the
Authorities concerned. These do not show
that the tenant was residing with his father
when the latter passed away.

19. There is one more aspect of the
matter and that is that many of these
documents were sought to be brought on
record before the Revisional Court through
an application under Order XLI Rule 27
CPC. Amongst these documents, was the
caste certificate, scholar registration,
transfer certificates and a rent receipt, said
to be issued in the year 1984. Some of
these have been commented upon by this
Court earlier in this judgment. The
application to bring on record the
additional evidence was rejected by the
Revisional Court vide order dated
03.01.2017, but some of these documents
were considered by the Revisional Court
despite rejection of the said application,
and, therefore, this Court has also
expressed opinion with regard to them.

20. This Court also notices that along
with the counter affidavit, the respondents

have annexed a rent receipt, also issued in
the name of Ganga Ram for the period
01.08.1987 to 13.11.1987, but there is
nothing on record to show that it was on
record before the Revisional Court. This
Court, therefore, does not wish to comment
any further about the said document. There
is a very startling averment in Paragraph
No. 12 of the counter affidavit, which says
that a rent receipt dated 15.12.2012 issued
in the tenant's name and annexed at Page
No. 89 of the paper book is a forged and
fabricated document. It was never placed
on record before the Courts below and,
therefore, not considered in any of the
orders impugned. A perusal of the said
receipt at Page No. 89 does show that it
purports to be issued in the tenant's name
by the landlord, Rakesh Kumar Gupta for
the period 01.07.2012 to 30.09.2012. The
rate of rent mentioned there is Rs.20/- and
the total sum paid is Rs.60/-. None of the
Courts below mention this document,
which would have turned tables, if it were
there on record before those Courts.

21. In Paragraph No. 4 of the rejoinder
affidavit, where together with many other
paragraphs, Paragraph No. 12 of the counter
affidavit has been responded to, there is no
explanation about this discordant document,
which the Courts below have not mentioned.
Apparently, the receipt at Page No. 89 of the
paper-book relied upon by the tenant is a
document of questionable character. It should
not have been placed on record before this
Court by the tenant. This Court disapproves
the tenant's conduct in doing so.

22. In consequence of all that has been
said, this Court does not find any good
ground to interfere with the orders impugned.

23. This petition fails and is
dismissed with costs.
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24, The interim order dated
24.02.2022 passed by this Court is hereby
vacated.

(2022) 11 ILRA 57
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 20.09.2022

BEFORE
THE HON’BLE AJIT KUMAR, J.

Matters U/A 227 No. 6427 of 2022 (Civil)
Alongwith other cases

Mahesh Sharma & Anr.
Versus

...Petitioners

U.O.I. & Ors. ...Respondents

Counsel for the Petitioners:
Sri Kshitij Shailendra

Counsel for the Respondents:
A.S.G.I,, Sri Aditiya Kumar Singh

A. Civil Law - Public Premises (Eviction of
Unauthorized Occupants) Act, 1971-
Petitioners are occupants of the premises
as a tenant or licensee of the railways and
the proceedings under the Act, 1971 were
claimed to be not as per the procedure
prescribed for and they appealed against
the orders passed by prescribed authority-
Apex Court observed in many cases that
the interest of occupants should be looked
into and therefore, interim order should
be granted so as to not to defeat very
purpose of filing the appeal-remedy of
appeal which is statutory in nature can
not be rendered as an empty formality-
judicial approach requires that during the
pendency of the appeal the operation of
an order having serious civil consequences
must be suspended-Nobody would doubt
if unauthorized occupants are liable to be
evicted but Rule of Law demands that the
procedure prescribed for, must be
followed.(Para 1 to 13)

The writ petitions are disposed of. (E-6)
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List of Cases cited:

Mool Chand Yadav & anr. Vs Raza Buland Sugar
Co. Ltd. & ors. (1983) AWC 121

(Delivered by Hon’ble Ajit Kumar, J.)

1. Heard Sri Igbal Ahmad and Sri
Kishitij Shailendra, learned counsel for the
respective petitioners appearing in this
petition as well as in connected petitions
and Sri P.N. Rai, Sri Aditya Kumar Singh,
Sri Ajay Kumar Gautam, Sri Gyanendra
Kumar Dwivedi, Sri Hridaya Narayan
Mishra, Sri Ram Sarana, Sri Prahlad Singh,
Sri Sukhdev Singh, Sri Ishwar Das, Sri
Ajay Singh, Sri Arvind Singh, Sri Purnendu
Kumar Singh, Akhilesh Kumar Mishra, Sri
Ram Kinkar Shukla, Sri Shushil Kumar
Pandey, Sri Pranat Chaudhari-I, Sri Ashish
Tripathi, and Smt. Archana Srivastava,
learned counsel appearing for the
respective respondents in all the connected
petitions.

2. All these petitions raise common
question of law and facts and, therefore,
they are being disposed by this common
order.

3. The petitioners before this Court
are occupants of the premises either as a
tenant or licensee of the respondent-
railways and the proceedings that have
been drawn against them under the Public
Premises (Eviction of Unauthorized
Occupants) Act, 1971 (hereinafter referred
to as 'Act, 1971") were claimed to be not as
per the procedure prescribed for and hence
they have all appealed against the orders
passed by the prescribed authority.

4. 1t is argued before this Court that
though appellate authority, namely, District
Judge, Moradabad has admitted the appeals
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but interim prayer for stay has been
rejected on the ground that petitioners were
unauthorized occupants. A legal submission
has been advanced before this Court that
the court of appeal was not justified in
assuming their status as unauthorized
occupants even before deciding the
appeals. It is thus argued that holding
appellants -  petitioners  unauthorized
occupants is too harsh and amounts to
frustrating the very purpose of filing the
appeals.

5. Learned counsel for the petitioners
have relied upon the judgment of Supreme
Court in the case of Mool Chand Yadav
and another v. Raza Buland Sugar Co.
Ltd. and others, 1983 AWC 121.

6. Per contra, it is argued by learned
counsel for the respective respondents that
unauthorized occupants are said to be
removed from the premises in question in
compliance of the order passed by the
Supreme Court passed in Special Leave
Petition (Civil) Diary No (s). 19714 of
2021.

7. Having heard learned counsel for
the parties and their arguments raised
across the bar, 1 am of the view that moot
question involved is as to whether the
petitioners before this Court were entitled
to get interim protection during the
pendency of the admitted statutory appeals.

8. It is a fact admitted to the
respondents Union of India and Railways
that in order to get petitioners evicted from
the premises in question they instituted
cases under the Act, 1971.

9. The Act, 1971 itself provides for
statutory remedy of appeal and hence every
person if aggrieved against the order of

prescribed authority is entitled to appeal
against the order of eviction. The appeals
being statutory one in nature have been
rightly admitted for hearing, but the
guestion remains to be considered is that if
occupants get removed/ dispossessed by
getting the order of eviction enforced
through coercive measures pursuant to the
orders which are appealed against, what
purpose would be left to get the appeals
heard, to wit only academic. In my
considered view, this can not be the
intendment of Legislature in incorporating
a provision of appeal. Remedy of appeal
which is statutory in nature can not be
rendered as an empty formality.

10. Supreme Court has observed in so
many words in the case cited (supra) that
the interest of occupants should be looked
into and, therefore, interim order should be
granted so as to not to defeat very purpose
of filing the appeal. Paragraph 4 of the
order of Supreme Court runs as under:

"4, We heard Mr. S.N. Kacker,
learned Counsel for the appellants, and the
respondents appeared by Caveat through
Mr. Manoj Swarup, Advocate. We are not
inclined to examine any contention on
merits at present, but we would like to
notice of the emerging situation if the
operation of the order under appeal is not
suspended during the pendency of the
appeal. If the F AFO. is allowed,
obviously Mool Chand Yadav would be
entitled to continue in possession. Now, if
the order is not suspended in order to avoid
any action in contempt pending the appeal,
Mool Chand would have to vacate the room
and handover the possession to the
respondents in obedience to the Court's
order. We are in full agreement with Mr.
Manoj Swarup, learned advocate for
respondents, that the Court's order cannot
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be flouted and even a covert disrespect to
Court's order cannot be tolerated. But if
orders are challenged and the appeals are
pending, one cannot permit a swinging
pendulum continuously taking place
during the pendency of the appeal, Mr.
Manoj Swarup may be wholly right in
submitting that there is intentional
flouting of the™ Court's order. We are not
interdicting that finding. But judicial
approach requires that during the
pendency of the appeal the operation of an
order having serious civil consequences
must be suspended. More so when appeal
is admitted. Previous history of litigation
cannot be overlooked. And it is not
seriously disputed that the whole of the
building, Hari Bhawan, except one room
in dispute is in possession of the
Corporation. We accordingly suspend the
operation of the order dated 6th August
1982 directing the appellants to handover
the possession of the room to the
respondents till the disposal of the first
appeal against that order pending in the
High Court of Allahabad. Mr. Manoj
Swarup requests that both the earlier and
later Appeals should be heard together as
early as possible, We order accordingly
and request the High Court if it considers
proper in its own discretion to hear both
the appeals as expeditiously as possible in
order to avoid the continuance of the
boiling situation. The appeal stands
disposed of. There shall be no order as to
costs.”

(emphasis added)

11. Nobody would doubt if
unauthorized occupants are liable to be
evicted but Rule of Law demands that the
procedure prescribed for, must be followed.

12. In view of the above, therefore, it
would be appropriate that the admitted

Dalveer Singh Vs. State of U.P. & Anr. 59

appeals of the defendants- petitioners are
directed to be disposed of within a time
bound period and until such decision, the
orders of prescribed authority appealed
against are put in abeyance.

13. Accordingly, all these petitions are
disposed of with a direction to the appellate
authority under the Act, 1971 to dispose of
the pending appeals of the respective
petitioners before it positively within a
period of three months from today and
petitioners  undertake  through  their
respective counsel to cooperate in the
disposal of appeal and until such disposal,
the effect and operation of the orders
passed by the prescribed authority which
have been appealed against, shall remain in
abeyance.

(2022) 11 ILRA 59
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 18.10.2022

BEFORE
THE HON’BLE MRS. JYOTSNA SHARMA, J.
Matters U/A 227 No. 8844 of 2022 (Criminal)
Dalveer Singh ...Petitioner
Versus
State of U.P. & Anr. ...Respondents

Counsel for the Petitioner:
Sri Arvind Prabodh Dubey

Counsel for the Respondents:
C.S.C.

A. Constitution of India, 1950-Article 227-
Indian Penal Code, 1860-Sections 419,420
& 406-petitioners with his associates
made the victim to believe that he will get
them employed in B.S.F.-On this pretext,
he extorted money-a forged and
fabricated joining letter was provided-
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After investigation, I.0. submitted final
report, however, the court proceed as a
complaint case on the basis of protest
petition-Petitioner was summoned after
considering the material on record-Defect
in the format or form of the protest
petition or for the reason that the list of
witnesses was not submitted cannot be
given importance out of proportion at this
stage, if done, it will tantamount to taking
too technical view-Hence, no interference
requires.(Para 1 to 10)

The writ petition is dismissed. (E-6)

(Delivered by Hon’ble Mrs. Jyotsna
Sharma, J.)

1. Heard Sri Arvind Prabodh Dubey,
learned counsel for the petitioner and
learned AGA for the State.

2. This petition under Article 227 of
the constitution has been filed with a
request to set aside the order dated
24.09.2021 passed in Criminal Revision
No. 143 of 2017 (Tarkeshwar Prasad and
Others vs. State of U.P. and Others), Police
Station-Cantt, District-Gorakhpur as well
as order dated 03.03.2017 passed by the
Chief Judicial Magistrate in Complaint
Case No. 2861 of 2016 (Prakash vs.
Tarkeshwar and Others) under Sections
419, 420, 406 IPC.

3. The facts relevant leading to this
petition are as below.

A FIR Case Crime No. 1414 of
2010 was lodged against the petitioner and
five other persons with the allegations that
the informant-Prakash (respondent no. 2 in
the present petition), and the petitioner
Dalveer Singh were friendly with each
other. Dalveer Singh and his associates
made the respondents to believe that he will
get them employed in B.S.F. On this

pretext, he extorted different amounts from
the respondent no. 2, his brother and
several other victims (named in the FIR)
and the money was deposited in Bank
account of Dalveer Singh. They received a
joining letter, which turned out to be forged
and fabricated. When protested, he assured
to return the money and asked them not to
take any legal action lest he may not be in a
position to return the same, however, after
eliciting lot of time on different excuses,
Dalveer Singh and his associates ultimately
refused to return the amount. In this way,
several persons including the informant
were cheated of their hard earned lakhs of
rupees. On the basis of this FIR, the
investigation was conducted, however, the
investigating officer was of the opinion that
the real dispute was something else and
submitted a final report. Against the final
report, a protest petition was filed by the
respondent no. 2-Prakash. The petition was
ordered to be registered as a complaint
case. The statement under Sections 200 and
202 Cr.P.C., were recorded and the learned
trial court passed a summoning order dated
03.03.2017 under Section 419, 420, 467,
468, 471, 406, 323, 504 and 506 IPC. This
summoning order was challenged by
Dalveer Singh-the petitioner and one
Tarkeshwar Prasad by filing a Criminal
Revision No. 143 of 2017, however, the
same was dismissed by order dated
24.09.2021 and the order of the trial court
was affirmed. Against the order passed by
the revisional court, the petitioner has come
before this Court under Article 227.

4. It is contended on behalf of the
petitioner that in fact respondent no. 2 took
a loan of Rs. 5,00,000/- from the petitioner
and he wanted to avoid its repayment,
therefore, the petitioner has been falsely
implicated in this case; the revisional court
without appreciating the arguments of the
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petitioner, dismissed the revision and
affirmed the order of the trial court; the
revisional court failed to see that the trial
court passed the summoning order in a
routine and arbitrary manner and without
properly appreciating the evidence on
record; the revisional court failed to
appreciate the evidence collected by the
investigating officer to the effect that the
case of the informant was false and
concocted.

5. Apart from arguing on some factual
aspects of the case, two legal points have
been raised. Firstly, that a protest petition
cannot be treated as a complaint unless it
fulfills the requirements of a complaint as
defined under Section 2(d) of CrP.C,
therefore, the order is bad in law. Secondly,
that there was no list of witnesses which
was must with the protest petition,
therefore, the protest petition cannot be
treated as a complaint and the trial court
was wrong in proceeding on the basis of
such complaint/protest petition.

6. It is settled law that after
investigation, when a final report is
submitted, the Court has several options
open. Where the Court, instead of rejecting
the final report, decides to proceed in the
matter on the basis of protest petition
treating it as a complaint, in my view, it
cannot be expected from the informant that
he should have foreseen such an option
being adopted and he should have referred
to all the facts as is required where the
complainant decides to file a complaint
case directly.

7. Clause (d) of Section 2 of Cr.P.C,,
defines the complaint as an allegation made
orally or in writing to a Magistrate under
this Code. No particular format of
complaint has been given in the Code of
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Criminal Procedure. The only
requirement is that the allegations
should be there and such allegations
should be made with a view to mobilize
the authority of the Magistrate or the
Court for taking action against the
offenders. It may also be noticed that the
complaint may be made orally also. It
stands to reason that when a trial court is
proceeding on a protest petition, there must
be material, which is sufficient enough to
enable the Court to proceed against the
accused persons. There is no provision in
law that at such stage the Magistrate is
powerless to look into and evaluate the
evidence as collected by the Investigating
Officer. In certain cases, there may be good
reasons prompting the Magistrate to not to
proceed as police case. Some of the reasons
may be that investigation is deficient as
some of the evidence whether oral or
documentary is not collected or if collected,
is not appreciated in the right perspective
by the Investigating Officer or the manner
of questioning the witnesses may have been
faulty and may be some other facts and
circumstances, which cannot be
enumerated or foreseen here. Further there
may be instances where the Court agrees
with the Police report whether it is a
chargesheet or a final report partly and
partly not. Now, the question may arise
whether the Court, while deciding not to
proceed as a Police case on the basis of
protest petition instead decides to proceed
as a complaint case albeit on the basis of
same protest petition, transgresses its
powers in taking notice of the evidence
collected during the investigation? This fact
cannot be under estimated that even if a
final report is submitted by the
Investigating Officer for some good or not
so good reason, the spot inspection, the
postmortem report, the medical
examination report, the recovery of blood
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stained earth or blood stained clothes or
weapon of offence, even the FIR or any
other material collected during the
investigation may be of great assistance to
the Courts. It may importantly be noticed
that where the Magistrate proceeds in a
complaint case, he has powers to order for
police investigation, if required, under
Section 202 Cr.P.C. In my view, if he
already has such material which could have
been collected, if he chose to exercise such
powers under Section 202 Cr.P.C., then
how can he be expected to look sideways
and ignore the material already available
before him. The law cannot be interpreted
in such a manner so as to thwart justice.
The goal of all procedural laws is
attainment of justice or at least illuminate
the path to attain such a goal. A police
report under Section 173(2) CrP.C. is
within his ken, as it forms part of material
on record. In my firm opinion, it can be put
to good use for the purpose of summoning
the accused. The Courts are concerned with
substantive justice rather than with the
form or technicality or procedural
formalities. Obviously, on the other hand, if
the material before the Court, which may
include the evidence collected by the
Investigating Officer and other papers are
deficient in some respect or which fail to
give complete picture of the case, the Court
may decide not to proceed. In my opinion,
if the allegations, as contained in the
protest petition coupled with material on
record are sufficient to enable the Court to
proceed, the such course of action cannot
be faulted on technical grounds.

8. Section 204(2) Cr.P.C. which deals
with issuing of process in criminal case is
as below:-

"No summons or warrant shall
be issued against the accused under sub-

section (1) until a list of the prosecution
witnesses has been filed."

As far as the lack of list of
witness is concerned, it is always open for
the Court to call for the same and take
suitable action either refusing to proceed
further or passing some other appropriate
order in terms of provisions of Section
204(2) Cr.P.C.The proceeding cannot be
quashed on this technicality.

9. It is settled proposition of law that
while exercising supervisory jurisdiction
under Article 227, the High Court will not
convert itself in the Court of appeal and
indulge in re-appreciation or re-valuation of
evidence or correct errors of formal or
technical character. The High Court may
decide to intervene where non-intervention
may result in travesty of justice or where
such refusal would result in prolongation of
the litigation. The underlying policy is that
the Courts should remain within their legal
bounds for the sake of orderly
administration of justice. The powers, for
good reasons are to be exercised sparingly
when the ends of justice, in the peculiar
fact and circumstances of the case, so
demand.

10. In view of the scope of powers, as
available under Article 227 of the
Constitution, no case is made out for such
interference. It may be noted that as per the
allegations in the FIR, not only large
amount of money was siphoned out from
the victim-respondent no. 2, but it was so
meticulously planned that a forged order of
appointment was also issued. Though, after
investigation, the Investigating Officer
submitted a final report, however, the Court
decided to proceed as a complaint case on
the basis of protest petition. It may also be
noted that the petitioner has been
summoned in the case after considering the
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oral statement recorded under Sections 200
and 202 Cr.P.C. and other material on
record. Defect in the format or form of the
protest petition or for the reason that the list
of witnesses was not submitted cannot be
given importance out of proportion at this
stage. If done, it will tantamount to taking
too technical a view. In my opinion, no
ground for interference under Article 227 is
made out, hence the petition is dismissed.

11. Let copy of this order be certified
to the court concerned.

(2022) 11 ILRA 63
ORIGINAL JURISDICTION
CIVILL SIDE
DATED: ALLAHABAD 21.09.2022

BEFORE
THE HON’BLE MRS. SANGEETA CHANDRA, J.
Writ A No. 595 of 2022
Smt. Luxmi Devi & Anr. ...Petitioners
Versus

State of U.P. & Ors. ...Respondents

Counsel for the Petitioners:
Sri Krishna Mohan Misra

Counsel for the Respondents:
C.S.C., Sri Jai Bahadur Singh

A. Service Law — Disciplinary Proceedings
- U.P. Cooperative Societies Employees
Service Regulations, 1975 - Civil Services
Regulations - Article 351-A - In the
absence of any provision in the
Regulations governing the service of an
employee providing for continuation of
disciplinary proceedings after retirement,
the respondent cannot continue the
disciplinary  proceedings after the
employee's superannuation. (Para 10)

There was
Cooperative

no provision in the U.P.
Societies Employees Service
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Regulations, 1975 for initiation of disciplinary
proceedings against retired employees or for
continuing disciplinary proceedings even when
they started before retirement of the
employee concerned. Late Ram Nazar Singh
retired on 31.07.2018. At that time, there was
no provision in the Cooperative Societies
Employees Service Regulations, 1975 for
initiation of disciplinary proceedings against
retired employees. (Para 5)

B. The husband of the petitioner was on
a non pensionable post and therefore,
any Regulation which permits the
respondents to initiate disciplinary
proceedings for recovery from pension
and other retrial dues of such an
employee including Article 351-A of the
Civil Services Regulations shall not be
applicable. The Court also held that
contesting respondent was entitled to interest
on the amount payable to him. (Para 7, 12)

C. The disciplinary proceedings initiated
is without jurisdiction - The St. of U.P.,
notified the XXII Amendment to the
Regulations of 1975 but it provided the date
of enforcement as the date of publication in
the Gazette. Publication was made only on
27.08.2018 in the official Gazette. Hence, no
retrospective operation can be given to
the Regulations and the Registrar could
not have given sanction on 09.02.2021
for initiation of disciplinary proceedings
against the husband of the petitioner no.
1. (Para 11)

The amendment which was carried out in the
Regulations of 1975 was notified only on
27.08.2018 and was made applicable with
immediate effect. Hence no retrospective
operation can be given in the case of the
husband of the petitioner no. 1. The
disciplinary proceedings initiated against late
husband of the petitioner no. 1 is without
jurisdiction as he retired on 31.07.2018 much
before the amendment in the Regulation was
notified with prospective effect. (Para 9, 13)

Writ petition allowed. (E-4)

Precedent followed:
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1. Dev Prakash Tiwari Vs U.P. Cooperative
Institutional Service Board, Lucknow & ors.,
(2014) 7 SCC 260 (Para 5)

2. Brahmanand Tyagi Vs St. of U.P. & ors., 2022
(8) ADJ 624 (Para 7)

3. Rajya Krishi Utpadan Mandi Parishad & anr.
Vs Public Services Tribunal, U.P. & ors., 2008 (2)
ADJ 11 (Para 7)

4. Bhagirathi Jena Vs Orissa St. Financial
Corporation, (1999) 3 SCC 666 (Para 10)

Present petition assails order dated
16.10.2021, passed by Chief Executive
Officer, Fatehpur District Cooperative
Bank Ltd., Fatehpur.

(Delivered by Hon’ble Mrs. Sangeeta
Chandra, J.)

1. Heard learned counsel for the
petitioners and Sri Jai Bahadur Singh, learned
counsel who appears on behalf of the
respondent nos.2 and 3.

2. This petition has been filed by the
petitioners who are the widow and son of
Late Ram Nazar Singh challenging the order
dated 16.10.2021 passed by the Chief
Executive  Officer, Fatehpur  District
Cooperative Bank Ltd. Fatehpur and praying
for direction to be issued to the respondent-
Bank to release post retiral benefits of the
deceased employee with admissible interest.

3. It is the case of the petitioner that
they are legal heirs of late Ram Nazar Singh
who retired as a Grade-1l employee of
Fatehpur District Cooperative Bank Ltd.
Fatehpur on 31.07.2018. At the time of his
retirement, he was not placed under
suspension and no charge-sheet was issued to
him and no disciplinary proceedings were
proposed against him. On 27.08.2018, an
amendment was carried out in the U.P.

Cooperative Societies Employees Service
Regulations, 1975 by which Regulations 85
was amended and sub-Regulations (XI) and
(XII) were added by which Rules regarding
disciplinary proceedings after retirement of
an employee, shall be applicable for
employee of Cooperative Societies as were
applicable to the retired employees of the
State Government and the sanction was to be
obtained not from His Excellency the
Governor of U.P,, but from the Registrar who
was the Competent Authority to initiate
disciplinary proceedings against such retired
employees.

4. On 02.02.2021, the respondent-Bank
appointed an Inquiry Officer and on
24.02.2021, charge-sheet was served upon
the husband of the petitioner no.1. He replied
to the charge-sheet but the disciplinary
proceedings remained pending and the
husband of the petitioner no.l died on
02.09.2021. The inquiry report was submitted
much after the death of the deceased
employee on 30.09.2021. No show cause
notice was issued to the deceased employee
regarding proposed punishment as he was not
alive and the punishment order was issued on
16.10.2021 based on the resolution of the
Committee of Management dated 05.10.2021
by which it was resolved to recover an
amount of Rs.11,80,363/- along with interest
from the retiral dues of late Ram Nazar Singh
as he was found guilty of causing loss to the
Society.

5. Learned counsel for the petitioners
has submitted that late Ram Nazar Singh
retired on 31.07.2018. At that time, there
was no provision in the Cooperative
Societies Employees Service Regulations,
1975 for initiation of disciplinary
proceedings against retired employees. This
question has been settled finally by the
Supreme Court in the judgment rendered in
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Dev  Prakash  Tewari Vs. U.P.
Cooperative Institutional Service Board,
Lucknow and others, [(2014) 7 SCC 260]
where the Supreme Court observed that
there was no provision in the U.P.
Cooperative Societies Employees Service
Regulations, 1975 for initiation of
disciplinary proceedings against retired
employees or for continuing disciplinary
proceedings even when they were started
before retirement of the employee
concerned.

6. It has also been argued by learned
counsel for the petitioners that in case of
late Ram Nazar Singh, no disciplinary
proceedings were initiated before his
retirement. The amendment in the Service
Regulations came to be notified only on
27.08.2018 with immediate effect. They
were not retrospective in nature. Hence
they could not be made to apply to an
already retired employee. The Inquiry
Officer being appointed on 02.02.2021 and
charge-sheet being served on 24.02.2021
was completely without jurisdiction.
Although the respondents say in their
counter affidavit that the Registrar the
Competent Authority under the amended
Regulations had issued an order granting
sanction for initiation of disciplinary
proceedings after retirement of late Ram
Nazar Singh, a perusal of the order referred
to in the counter affidavit as CA-1 dated
09.02.2021 would show that the Registrar
had initially raised a doubt regarding the
admissibility of initiation of disciplinary
proceedings.

7. It has also been argued by learned
counsel for the petitioners that the husband
of the petitioner was on a non pensionable
post and therefore, any Regulation which
permits the respondents to initiate
disciplinary proceedings for recovery from
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pension and other retiral dues of such an
employee including Article 351-A of the
Civil Services Regulations shall not be
applicable. Learned counsel for the
petitioners has placed reliance upon a
coordinate Bench decision in Brahamand
Tyagi Vs. State of UP. and others [2022
(8) ADJ 624] where the coordinate Bench
had placed reliance upon a Division Bench
judgment of this Court in Rajya Krishi
Utpadan Mandi Parishad and another
Vs. Public Services Tribunal, U.P. and
others [2008 (2) ADJ 11].

8. It has been argued by Sri J.B. Singh,
learned counsel appearing on behalf of the
respondents that the Competent Authority for
issuance of sanction for initiation of
disciplinary proceedings against late Ram
Nazar Singh, is the Registrar of the
Cooperative Society and he had already given
consent in the matter. A copy of such order
passed on 09.02.2021 has been filed as
Annexure-1 to the counter affidavit. Learned
counsel for the respondents has referred to
the amendment carried out in the U.P.
Cooperative Societies Employees Service
Regulations, 2018 by the XXII Amendment
making applicable Article 351-A of the Civil
Services Regulation to the employees of
Cooperative Societies. It has also been argued
by learned counsel for the respondents that
the Regulations were amended on 27.08.2018
and in the said amendment, there was no bar
for initiating disciplinary proceedings against
the retired employees who had caused loss to
the Cooperative Society.

9. Learned counsel for the petitioners in
rejoinder has submitted that the amendment
which was carried out in the Regulations of
1975 was notified only on 27.08.2018 and
was made applicable with immediate effect.
Hence no retrospective operation can be
given in the case of the husband of the
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petitioner no.1 and the judgment rendered by
the Supreme Court in the case of Dev
Prakash Tewari (supra) shall squarely
applly as at the time of retirement, there was
no Regulation permitting such initiation of
disciplinary proceedings or their
continuation.

10. This Court has carefully considered
the judgment rendered by the Supreme Court
in Dev Prakash Tewari (supra) where the
Supreme Court had followed the judgment
rendered by it earlier in Bhagirathi Jena Vs.
Orissa State Financial Corporation [(1999)
3 SCC 666] where it was held that in the
absence of any provision in the Regulations
governing the service of an employee
providing for continuation of disciplinary
proceedings after retirement, the respondent
cannot continue the disciplinary proceedings
after the employee's superannuation.

11. The State of U.P., no doubt notified
the XXII Amendment to the Regulations of
1975 but it provided the date of enforcement
as the date of publication in the Gazette.
Publication was made only on 27.08.2018 in
the official Gazette. Hence, no retrospective
operation can be given to the Regulations and
the Registrar could not have given sanction
on 09.02.2021 for initiation of disciplinary
proceedings against the husband of the
petitioner no.1.

12. This Court has also considered the
Division Bench judgment in the case of
Rajya Krishi Utpadan Mandi Parishad
(supra), while placing reliance upon the
judgment rendered in Bhagirathi Jena
(supra), the Division Bench observed that the
post of contesting respondent being non
pensionable, Article 351-A of Civil Services
Regulation was not applicable. After the date
of  superannuation, the  disciplinary
proceedings could not go on in the absence of

any specific provision. The Court also held
that contesting respondent was entitled to
interest on the amount payable to him.

13. Having considered the judgments
rendered by this Court and by the Supreme
Court and the facts as mentioned in the
pleadings on record regarding which there is no
dispute, this Court is of the considered opinion
that the disciplinary proceedings initiated
against late husband of the petitioner no.l is
without jurisdiction as he retired on 31.07.2018
much before the amendment in the Regulation
was notified with prospective effect.

14. The proceedings initiated against
late  Ram Nazar Singh being without
jurisdiction are liable to be quashed and are
quashed. The writ petition is allowed.

15.  Consequential benefits shall be
available to the petitioners. Recovery of
Rs.11,80,363/- from the gratuity and other
services benefits of late Ram Nazar Singh, if
the same has been deducted, shall be
refunded to the petitioners along with 6%
compound interest as had the amount been
deposited in a Bank by the petitioners on its
receipt in time, they would have been entitled
to bank's rate of interest on such deposit.

(2022) 11 ILRA 66
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 16.09.2022

BEFORE

THE HON’BLE MRS. SANGEETA CHANDRA,
J.

Writ A No. 8474 of 2021

Om Pal Singh ...Petitioner
Versus
Meerut Development Authority & Ors.
...Respondents
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Counsel for the Petitioner:
Sri Adarsh Singh, Sri Indra Raj Singh

Counsel for the Respondents:
C.S.C., Sri Jagannath Maurya, Sri Rajesh
Kumar Pandey

A. Service Law — Recovery of excess
payment - Recovery from Class-III and
Class-1V employees much after the date of
their retirement for any excess payment
made to them during their course of
service would be inequitable. (Para 5)

The Supreme Court in the case of St of
Haryana Vs Jagdev Singh (infra) has permitted
recovery of excess payment to employees if at
the time of pay fixation an undertaking
was given by them that the authorities
would be free to recover any excess
payment made to them when discovered
subsequently. (Para 8)

It is not the case of the Meerut Development
Authority that any undertaking was sought
from the petitioner or was given by him at the
time of his initial pay fixation as far back as in
1986, when the Revenue Department's
Lekhpal pay scale of Rs. 950-1,500/- was
given to him, and consequently, next
promotional pay scale of higher pay scale
were also given to him. The excess
payment if any paid to the petitioner
due to the fault on the part of the
Authority themselves without any
misrepresentation of fraud having been
played by the petitioner cannot be now
recovered from him. (Para 9)

The impugned order of recovery is set aside.
The already recovered amount shall be refunded
to the petitioner...However, it shall be open for
the respondent to give him revised pension as
per the correct pay fixation by issuing revised
Pension Payment Order. (Para 10, 11)

Writ petition allowed. (E-4)
Precedent followed:

1. St. of Punjab & ors. Vs Rafiq Masih, AIR 2015
SC 796 (Para 5)
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2. Thomas Daniel Vs of Kerala, 2022 SCC Online
SC 536 (Para 9)

Precedent distinguished:

1. St. of Har. Vs Jagdev Singh 2016 (14) SCC
267 (Para 8)

Present petition assails order dated
17.05.2019, passed by Officer-in-Charge
(Establishment), Meerut Development
Authority, Meerut and order dated
03.06.2019, passed by Finance Controller,
Officer-in-Charge (Establishment), Meerut
Development Authority, Meerut.

(Delivered by Hon’ble Mrs. Sangeeta
Chandra, J.)

1. Heard learned counsel for the
petitioner, Sri Rajesh Kumar Pandey,
learned counsel appearing on behalf of the
Respondents No. 1 to 3 and learned
Standing Counsel appearing on behalf of
the State Respondents No. 4 and 5.

2. This petition has been filed by the
petitioner challenging the Order dated
17.05.2019 passed by the Respondents
No.2 and the Order dated 03.06.2019
passed by the Respondent No.3.

3. It is the case of the petitioner that
he was appointed on the post of Lekhpal on
16.10.1978 in  Meerut Development
Authority and after completing 36 years
and 8 months of service, retired on
30.06.2015. The respondent no. 2 approved
the grant of Gratuity, GPF and Leave
Encashment dues to the petitioner by his
order dated 29.06.2015. However, it
appears that an audit team was constituted
which conducted an audit of the Meerut
Development Authority of the Financial
Year 2013-14 and submitted an objection
with regard to payment of excess salary to
the petitioner on account of wrong pay
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fixation made by the department. On
account of such audit objection, it was
reported that Rs. 7,08,502/- had been paid
in excess to the petitioner as salary and
alowgwith allowances. The total amount
paid in excess came out to be Rs.
10,43,724/-. Such audit objections were
directed by the Vice Chairman, Meerut
Development Authority to be examined by
a Committee by his order dated 31.01.2018.
The Committee also submitted a report on
16.03.2019 saying that the petitioner was
appointed in the Development Authority, he
could not have been given the salary of
Lekhpal as admissible to the Revenue
Department, and therefore, recommended
the audit objections to be accepted and
consequent revision in pay and allowances
and final pension payment order to be made
and the excess payment to be recovered
from the retiral dues of the petitioner. As a
result of such report being submitted on
16.03.2019, an order dated 17.05.2019 was
passed by the respondent no.2 directing
recovery of Rs. 10,43,724/- from the
Gratuity and Leave Encashment of the
petitioner. Consequently, recovery was
made of Rs.8,43,025/- from the Gratuity
and Leave Encashment dues of the
petitioner, but Rs.02,00,699/- remained to
be adjusted for which a recovery order was
passed on 03.06.2019 by the Respondent
No.3 directing the petitioner deposit such
amount of Rs.02,00,699/- in the Meerut
Development Authority or else the same
may be recovered by the Meerut
Development Authority by other means.

4. It has been argued by the learned
counsel for the petitioner that the
respondent no. 1 proceeded to fix final
pension of the petitioner by making
amendment in the provisional pension
being granted to the petitioner and reduce
the amount of pension from Rs.10,075 to

Rs.7,505/- retrospectively w.e.f.
01.07.2015. The npetitioner is a retired
Class-111 employee, who has been made to
suffer by the Respondents Authority
without any fault on his part by recovering
the excess amount paid to him from his
pension, Gratuity and other retirement
dues.

5. It has been argued that the Hon'ble
Supreme Court in the case of State of
Punjab and Others Vs. Rafig Masih, AIR
2015 Supreme Court 796 has observed that
recovery from Class-1ll and Class-I1V
employees much after the date of their
retirement for any excess payment made to
them during their course of service would
be inequitable.

6. It has also been argued by the
learned counsel for the petitioner that this
Court in Writ-A No. 14330 of 2019, 'Suresh
Chandra vs. State of U.P. and 4 Others,
relating to an identically situated Lekhpal
in Meerut Development Authority had
allowed the Writ Petition on 11.07.2022 by
referring to the observations made by the
Hon'ble Supreme Court in the case of State
of Punjab and Others Vs. Rafiq Masih
(Supra), a copy of the order dated
11.07.2022 passed by the Coordinate Bench
in the case of Suresh Chandra has been
filed by the petitioner before this Court by
way of an amendment application.

7. The Meerut Development Authority in
its counter affidavit has mentioned about the
audit objections and the constitution of the
committee by the Vice Chairman by its order
dated 17.09.2018 which committee found that
the then Vice Chairman by his order dated
15.11.1994, without taking any approval from
the Government had implemented the pay
scale of Rs. 950-1,500/- which was a pay scale
of Lekhpal of Revenue Department to
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Lekhpals of Meerut Development Authority
actually they should have been given pay scale
of Rs.825-1,200/- only. The petitioner was
thereafter given promotional pay scale of Tax
and Revenue Officer of the Revenue
Department of Rs. 1,350-2200/- instead of
promotional pay scale of Tax and Revenue
Officer of the Meerut Development Authority
which was only Rs.975-1,660/-. The petitioner
was again granted second promotional pay
scale of Naib Tehsildar of Revenue
Department of Rs. 5,500-9,000/- instead of
next pay scale of Rs.4,000-6,000/- as was
admissible for employees of Meerut
Development Authority. Such pay scales were
given to the petitioner without taking sanction
from the Government, therefore, the
Department of Local Funds, Audit & Accounts
raised an objection and recommended
recovery of Rs. 07,08,502/- from the petitioner
paid in excess. In consequence of the
recommendations of the committee formed by
the Vice Chairman and Government Order
dated 20.07.2018, the Pension Payment Order
of the petitioner has been revised and the
amount paid in excess has been recovered
from his Gratuity and Leave Encashment dues.
The remaining amount is yet to be recovered,
and therefore, the recovery order has been
issued by the respondent no.3.

8. Learned counsel for the State
Respondents has argued that the Supreme
Court in the case of State of Haryana vs.
Jagdev Singh 2016 (14) SCC 267 has
permitted recovery of excess payment to
employees if at the time of pay fixation an
undertaking was given by them that the
authorities would be free to recover any excess
payment made to them when discovered
subsequently.

9. However, it is not the case of the
Meerut Development Authority that any
undertaking was sought from the petitioner or

was given by him at the time of his initial pay
fixation as far back as in 1986, when the
Revenue Department's Lekhpal pay scale of
Rs 950-1,500/- was given to him, and
consequently, next promotional pay scale of
higher pay scale were also given to him. In
view of the observations made by the Supreme
Court in the case of State of Punjab and
Others Vs. Rafig Masih(White Washer) and
Others, AIR 2015 Supreme Court 796 and
also in the case of Thomas Daniel Vs. State of
Kerala 2022 SCC Online SC 536, wherein the
excess payment if any paid to the petitioner
due to the fault on the part of the Authority
themselves without any misrepresentation of
fraud having been played by the petitioner
cannot be now recovered from him.

10. The impugned order of recovery is
set aside. However, it shall be open for the
respondent to give him revised pension as per
the correct pay fixation by issuing revised
Pension Payment Order.

11. The Writ Petition is allowed to this
extent. The already recovered amount shall be
refunded to the petitioner within a period of
two months from the date a copy of this order
is produced before them.

(2022) 11 ILRA 69
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 10.11.2022

BEFORE

THE HON’BLE PRITINKER DIWAKER, J.
THE HON’BLE ASHUTOSH SRIVASTAVA, J.

Writ A No. 9789 of 2022

The U.O.I. & Ors.
Versus
Subachan Ram Pr. Commissioner of
Income Tax, Prayagraj & Anr.
...Respondents

...Petitioners
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Counsel for the Petitioners:
Sri Krishna Agarawal, A.S.G.I.

Counsel for the Respondents:
Sri Anil Kumar Srivastava

Civil Law - Central Civil Services
(Conduct)Rules 3(i)(i), 3(i) (i),
3(i)(iii), 3(1)(xviii) 3(i)(xxi):The

substance of the charge is the
acceptance of the additional evidence -
judgment while holding the charge in
quasi judicial -first charge-sheet was
quashed by the Tribunal and also does
not dispute that the second charge-sheet
was issued on the same inspection report
on the basis of which first charge-sheet
was issued.

Writ dismissed. (E-9)
List of Cases cited:

1.U.0.1. Vs K. K. Dhawan reported in 1993 (2)
SCC 56

2. Zunjarrao Bhikaji Magarkar Vs U.O.I. & others
reported in 1997 (7) SCC 409

3. V.D. Trivedi Vs U.0.I. [(1993) 2 SCC 55]
4. U.0.L. Vs R.K. Desai [(1993) 2 SCC 49
5. U.O.I. Vs A.N. Saxena [(1992) 3 SCC 124

6. S.Govinda menon Vs U.O.I. [AIR 1967 SC
1274]

7. M. S. Bindra Vs U.O.I., reported in 1998 (7)
SCC 310

(Delivered by Hon’ble Pritinker Diwaker, J.
&
Hon’ble Ashutosh Srivastava, J.)

1. Heard learned Assistant Solicitor
General of India assisted by Sri Krishna
Agrawal, learned counsel for the petitioners
and Sri Anil Kumar Srivastava, learned
counsel for the Respondent No.1

2. The present writ petition has been
filed for quashing of the judgment and
order dated 09.03.2022 passed by the
Central Administrative Tribunal, Allahabad
Bench, Allahabad, whereby and wherein
the Tribunal has allowed the Original
Application filed by the Respondent No.1
and quashed the impugned order dated
14.12.2020 bearing No.C-14011/75/2020-V
& LK and held that the applicant
therein/Respondent No.2 would be entitled
to all consequential benefits which arise out
of the quashing of the above mentioned
charge-sheet.

3. Learned Assistant Solicitor General
of India submitted that the Tribunal failed
to consider the fact that the charge-sheet
was issued in view of the gravity of the
violation of the Central Board of Direct
Taxes Circular while passing the order in
the capacity of the Commissioner
(Appeals). The learned Senior counsel
contended that the act of the Respondent
No.1 in the capacity of the Commissioner
(Appeals) even though in his quasi-judicial
capacity, clearly falls within the meaning of
misconduct as construed under Central
Civil Services (Classification, Control and
Appeal) Rules, 1965, and is covered by the
judgment rendered by the Apex Court in
the case of Union of India Vs. K. K.
Dhawan, wherein the Apex Court has held
that any act or conduct either in the judicial
or quasi-judicial capacity, which is contrary
to the established law or rules, could invite
action under the relevant disciplinary rules
and the person concerned would be liable
for the disciplinary action. The learned
Senior Counsel further submitted that the
allegation against the Respondent No.1, as
mentioned in the Article of charges are
serious in nature causing financial loss to
the Government. The Charge No.l of the
article of charge clearly establishes that the
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Respondent No.1 gave the tax remission to
the party in litigation contrary to the CBDT
Circular which expressly prohibited giving
benefit of sales promotion to the
pharmaceuticals companies and further
points out that so far as second article of
charge is concerned, the Respondent No.1
deliberately reduced number of shares
below 10% held by one Anand Sagar in the
Assessment  Year 2011-12 by taking
additional evidence. The learned Senior
Counsel submitted that the Enquiry Officer
was already appointed and the right course
available with the Respondent Nol. was to
face the enquiry and absolve himself during
the course of the proceedings.

4. The learned counsel for the
Respondent No.1 contended that the
Central Administrative Tribunal has passed
a just and legal order. He further contended
that the Respondent No.1 was earlier issued
charge-sheet on the basis of the same
inspection report which was quashed by the
Tribunal in Original Application N0.1466
of 2020 (Subachan Ram Vs. Union of India
& Others) vide judgment and order dated
24.12.2020. Issuing second charge-sheet on
the basis of the same inspection report on
the verge of the retirement is clearly
malicious.

5. Heard learned counsel for the
parties and perused the record.

6. We find from the records that the
Respondent No.1 was issued a charge
memo on 09.09.2020 while serving as
Principal Commissioner of Income Tax at
Prayagraj, for committing misconduct as
the then Commissioner of Income Tax
(Appeal) - 4, Mumbai. The said charge-
sheet was assailed before the Central
Administrative Tribunal, Allahabad, and
the Tribunal vide judgment and order dated

24.12.2020 quashed the said charge-sheet
technically and allowed the original
application filed by the Respondent No.1.
Thereafter, before 15 days of his retirement
i.e. 14.12.2020, the second charge-sheet
was issued to the Respondent No.1 on the
basis of the same vigilance inspection
report on which the first charge-sheet was
issued. The charge-sheet was assailed
before the Tribunal, which allowed the
original application and quashed the
charge-sheet dated 14.12.2020, against
which present writ petition has been filed.

7. The learned Senior Counsel, ASGI
submits as under:-

(i) The Tribunal committed
mistake in entertaining the original
application though the same was not
maintainable before the Central
Administrative Tribunal, Allahabad.

(i) The Tribunal failed to

consider the ratio of the judgment of the
Apex Court rendered in Union of India Vs.
K. K. Dhawan reported in 1993 (2) SCC
56.

(ili) The Tribunal failed to
appreciate the fact that charges leveled in
the article of charges and therefore, it
should have refrained from quashing the
charge-sheet under judicial review.

(iv) Lastly, it is submitted that the
respondent is charged for violation of Rules
3(1)(1), 3(i)(ii), 3(i)(iii), 3(i)(xviii) and
3(i)(xxi) of the Central Civil Services
(Conduct) Rules, 1964. Therefore, if the
conduct of the respondent could be brought
within the scope of the Rules, immunity
from the disciplinary action cannot be
claimed.

8. In light of the above discussions,
we proceed to examine the said
contentions. So far as the Contention No.1,
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regarding maintainability of the original
application is concerned, Rule-6 of the
Central Administrative Tribunal
(Procedure) Rules, 1987, provides for the
place of filing of the original application.

""6. Place of filing applications.--

(1) An application  shall
ordinarily be filed by an applicant with the
Registrar of the Bench within whose
jurisdiction--

(i) the applicant is posted for the
time being, or

(ii) the cause of action, wholly or
in part, has arisen :

Provided that with the leave of
the Chairman the application may be filed
with the Registrar of the Principal Bench
and subject to the orders under section 25,
such application shall be heard and
disposed of by the Bench which has
jurisdiction over the matter.

(2) Notwithstanding anything
contained in sub-rule (1) persons who
have ceased to be in service by reason of
retirement, dismissal or termination of
service may at his option file an
application with the Registrar of the
Bench within whose jurisdiction such
person is ordinarily residing at the time of
filing of the application. *

9. Rule 6 of Sub Rule 2, provides that
person, who has ceased to be in service by
reason of retirement may at his option file
and application with the Registrar of the
Bench within whose jurisdiction such
person is ordinarily residing at the time of
filing of the application. In the instant case
the Respondent No.1 is residing in District
Ballia, State of U.P., within the jurisdiction
of the Tribunal, and as such the contention
that the original application is not
maintainable, merits no consideration.

10. The second contention that the
Tribunal did not consider the ratio as laid
down in K.K. Dhawan's Case also merits
no consideration in as much as the decision
in K K. Dhawan (Supra) was taken note of
by the Apex Court in the case of Zunjarrao
Bhikaji Magarkar Vs. Union of India &
others, decided on 06.08.1999, reported in
1997 (7) SCC 409 and the Apex Court
observed as under:-

"In Union of India vs. KK.
Dhawan [(1993) 2 SCC 56) respondent was
working as Income Tax Officer. A charge
Memorandum was served on him that it
was proposed to held an inquiry against
him under Rule 14 of the Central Civil
Services (Classification, Control and
Appeal) Rules, 1965. In the statement of
article of charge framed against him, it was
alleged that he completed assessment of
nine firms in "an irregular manner, in
undue haste and apparently with a view to
conferring undue favour upon the assesses
concerned”. An application filed by the
respondent against the proposed action was
allowed by the Central Administrative
Tribunal and it was held that orders passed
by the respondent as Income Tax Officer
were quasi judicial and could not have
formed the basis of disciplinary action.
Charge Memorandum was, thus, set aside.
The question before this Court was whether
an authority enjoyed immunity from
disciplinary proceedings with respect to
matters decided by him in exercise of quasi
judicial functions. After examining the
early decisions of this Court in V.D. Trivedi
vs. Union of India [(1993) 2 SCC 55];
Union of India vs. R.K. Desai [(1993) 2
SCC 49]; Union of India vs. A.N. Saxena
[(1992) 3 SCC 124]and also in S. Govinda
menon vs. Union of India [AIR 1967 SC
1274] this Court held as under :
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"Certainly, therefore, the officer
who exercises judicial or quasi judicial
powers acts negligently or recklessly or in
order to confer undue favour on a person is
not acting as a Judge. Accordingly, the
contention of the respondent has to be
rejected. It is important to bear in mind
that in the present case, we are not
concerned with the correctness or legality
of the decision of the respondent but the
conduct of the respondent in discharge of
his duties as an officer. The legality of the
orders with reference to the nine
assessments may be questioned in appeal
or revision under the Act but we have no
doubt in our mind that the Government is
not precluded from taking the disciplinary
action for violation of the Conduct Rules.
Thus, we conclude that the disciplinary
action can be taken in the following cases :

(i) Where the officer had acted in
a manner as would reflect on his reputation
for integrity or good faith or devotion to
duty;

(i) if there is prima facie
material to show recklessness or
misconduct in the discharge of his duty;

(iii)if he has acted in a manner
which is unbecoming of a Government
servant;

(iv) if he had acted negligently or
that he omitted the prescribed conditions
which are essential for the exercise of the
statutory powers;

(v) if he had acted in order to
unduly favour a party;

(vi) if he had been actuated by
corrupt motive, however, small the bribe
may be because Lord Coke said long ago
"though the bribe may be small yet the fault
is great".

The instances above catalogued
are not exhaustive. however, we may add
that for a mere technical violation or
merely because the order is wrong and the

action not falling wunder the above
enumerated instances, disciplinary action
is not warranted. Here, we may utter a
word of caution. Each case will depend
upon the facts and no absolute rule can be
postulated.”

11. Thus, it is not in dispute that the
disciplinary ~ proceedings cannot  be
initiated, however, for to ram an Officer
with the label "doubtful integrity" as sought
to be raised by the learned Assistant
Solicitor General of India, as summed up in
Point No.(iii) and (iv), there should be
some evidence or material to reach at such
a conclusion. In M. S. Bindra Vs. Union of
India, reported in 1998 (7) SCC 310, the
Apex Court has held as under:-

"The appellant was served with
an order of compulsory retirement. His
challenge to this order did not find favour
with the Central Administrative Tribunal.
On appeal to this Court it was observed
that judicial scrutiny of any order imposing
premature  compulsory  retirement is
permissible if the order is rather arbitrary
or mala fide or if it is based on no
evidence. Then this Court observed as
under :

"While viewing this case from the
next angle for judicial scrutiny, i.e., want of
evidence or material to reach such a
conclusion, we may add that want of any
material is almost equivalent to the next
situation that from the available materials,
no reasonable man would reach such a
conclusion. While evaluating the materials,
the authority should not altogether ignore
the reputation in which the officer was held
till recently. The maxim "nemo firut repente
turpissimus” (no one becomes dishonest all
of a sudden) is not unexceptional but still it
is a salutary guideline to judge human
conduct, particularly in the field of
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administrative law. The authorities should
not keep their eyes totally closed towards
the overall estimation in which the
delinquent officer was held in the recent
past by those who were supervising him
earlier. To dunk an officer into the puddle
of "doubtful integrity", it is not enough that
the doubt fringes on a mere hunch. That
doubt should be of such a nature as would
reasonably and consciously be
entertainable by a reasonable man on the
given material. Mere possibility is hardly
sufficient to assume that it would have
happened. There must be preponderance of
probability for the reasonable man to
entertain doubt regarding that possibility.
Only then there is justification to ram an
officer with the lable "doubtful integrity".

12. Rule 3 (i) of the Central Civil
Services (Conduct) Rules, 1964 states that
every government servant shall at all time:-

(i) maintain absolute integrity;

(i) maintain devotion to duty;
and

(iii) do nothing which is
unbecoming of a Government servant.

(iv) commit himself to and uphold
the supremacy of the Constitution and
democratic values;

(v) defend and uphold the
sovereignty and integrity of India, the
security of the State, public order, decency
and morality;

(vi) maintain  high
standards and honesty;

(vii) maintain political neutrality;

(viii) promote the principles of
merit, fairness and impartiality in the
discharge of duties;

(ix) maintain accountability and
transparency;

(x) maintain responsiveness to the
public, particularly to the weaker section;

ethical

(xi) maintain courtesy and good
behaviour with the public;

(xii) take decisions solely in
public interest and use or cause to use
public resources efficiently, effectively and
economically;

(xiii) declare any private interests
relating to his public duties and take steps
to resolve any conflicts in a way that
protects the public interest;

(xiv) not place himself under any
financial or other obligations to any
individual or organisation which may
influence him in the performance of his
official duties;

(xv) not misuse his position as
civil servant and not take decisions in order
to derive financial or material benefits for
himself, his family or his friends;

(xvi) make choices, take decisions
and make recommendations on merit alone;

(xvii) act with fairness and
impartiality and not discriminate against
anyone, particularly the poor and the
under-privileged sections of society;

(xviii)  refrain  from  doing
anything which is or may be contrary to
any law, rules, regulations and established
practices;

(xix) maintain discipline in the
discharge of his duties and be liable to
implement the lawful orders duly
communicated to him;

(xx) maintain confidentiality in
the performance of his official duties as
required by any laws for the time being in
force, particularly with regard to
information, disclosure of which may
prejudicially affect the sovereignty and
integrity of India, the security of the State,
strategic, scientific or economic interests of
the State, friendly relation with foreign
countries or lead to incitement of an
offence or illegal or unlawful gain to any
person;
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(xxi) perform and discharge his
duties with the highest degree of
professionalism and dedication to the best
of his abilities.

13. The substance of the charge is the
acceptance of the additional evidence and
judgments given by him while holding the
charge in quasi-judicial nature and that too
in the year 2016-17. The learned Senior
Counsel is unable to point out the illegality
in the finding recorded by the
Administrative ~ Tribunal ~ under the
impugned order and also do not dispute the
fact that first charge-sheet was issued on
09.09.2020 and the same was quashed by
the Tribunal in Original Application
No0.466 of 2020 and also does not dispute
the fact that the decision arrived at by the
Respondent No.1 while discharging his
function as Commissioner of Income Tax
(Appeal) - 4, Mumbai, were upheld by
higher forum and also does not dispute the
fact that the second charge-sheet was issued
on the same inspection report on the basis
of which first charge-sheet was issued.

14. We are of the opinion that issuing
the second charge-sheet on the same set of
facts, in itself is malicious and that too at
the verge of retirement for an event which
was four year old. Thus, we are not inclined
to interfere in the judgment and order
passed by the Tribunal allowing the
original  application, quashing the
impugned charge-sheet and granting the
Respondent No.1 all the consequential
benefits. Accordingly, the writ petition fails
and is, accordingly, dismissed.

15. No order as to costs.
(2022) 11 ILRA 75
ORIGINAL JURISDICTION
CIVIL SIDE
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DATED: ALLAHABAD 29.08.2022
BEFORE
THE HON’BLE KARUNESH SINGH PAWAR, J.
Writ A No. 12229 of 2022

Amit Kumar ...Petitioner

Versus

State of U.P. & Anr. ...Respondents

Counsel for the Petitioner:
Sri Gyan Prakash

Counsel for the Respondents:
C.S.C.

Civil Law - The U.P. Recruitment of
Dependants of Government Servants
Dying in Harness -Rule 5: The death of the
late mother of the petitioner- his father was
already employed the St. Government -
presently receiving pension from the St
Government -compassionate appointment to be
given where the other spouse of the deceased is
not already employed in the Central
Government or the St. Government or
otherwise.

Petition dismissed. (E-9)

(Delivered by Hon’ble Karunesh Singh
Pawar, J.)

1. Heard learned counsel for the
petitioner and learned Standing Counsel for
the respondents.

2. By this petition, the petitioner has
prayed for the following relief:-

"(I) A Writ, order or direction in
the nature of certiorari quashing the order
dated 21.5.2022 passed by the respondent
No.2 (Chief Medical Officer, Firozabad).

(1) A Writ, order or direction in
the nature /of of mandamus directing the
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respondent No.2 to consider the claim of
the petitioner under the dying-in-harness
rules for the suitable post."

3. Learned counsel for the petitioner
submits that the impugned order dated
21.05.2022 passed by the Chief Medical
Officer, Firozabad is arbitrary. He also
submits that claim of the petitioner has
wrongly been denied.

4. It is further submitted that all other
legal heirs of the late Sunita Devi have
given their no objection certificate in
favour of the petitioner.

5. Learned Standing Counsel has
opposed the petition submitting that The
U.P. Recruitment of Dependants of
Government Servants Dying in Harness
Rules, 1974 have been framed to provide
immediate relief by providing employment
to one member of the aggrieved family. In
this case at the time of death of the mother
of the petitioner, his father was already
employed in the Government service and
presently after retirement he is receiving
the pension and therefore on this ground
the representation of the petitioner has
rightly been rejected.

6. Perusal of Rule 5 of The U.P.
Recruitment of Dependants of
Government Servants Dying in Harness
Rules, 1974 shows that compassionate
appointment is given one of the family
member of the deceased government
employee in case a government servant
dies and the spouse of the deceased
Government servant is not already
employed under the Central Government
or a State Government etc. Rule 5 of The
U.P. Recruitment of Dependants of
Government Servants Dying in Harness
Rules, 1974 is extracted below:-

"[5. Recruitment of a member of
the family of the deceased. - (1) In case a
Government servant dies in harness after
the commencement of these rules and the
spouse of the deceased Government servant
is not already employed under the Central
Government or a State Government or a
Corporation owned or controlled by the
Central Government or a  State
Government, one member of his family who
is not already employed under the Central
Government or a State Government or a
Corporation owned or controlled by the
Central Government or a State Government
shall, on making an application for the
purposes, be given a suitable employment
in Government service on a post except the
post which is within the purview of the
Uttar Pradesh Public Service Commission,
in relaxation of the normal recruitment
rules, if such person-

(i) fulfils the educational
gualifications prescribed for the post,

(if) is otherwise qualified for
Government service, and

(iii) makes the application for
employment within five years from the date
of the death of the Government servant:

Provided that where the State
Government is satisfied that the time limit
fixed for making the application for
employment causes undue hardship in any
particular case, it may dispense with or
relax the requirement as it may consider
necessary for dealing with the case in a just
and equitable manner.

(2) As far as possible, such an
employment should be given in the same
department in  which the deceased
Government servant was employed prior to
his death.]"

7. Itis admitted case of the petitioner
that at the time of the death of the late
mother of the petitioner, his father was
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already employed with the State
Government. Rule 5 of The U.PR
Recruitment of Dependants of Government
Servants Dying in Harness Rules, 1974
shows that compassionate appointment has
to be given in that circumstances where the
other spouse of the deceased is not already
employed in the Central Government or the
State Government or otherwise. Since the
father of the petitioner was already
employed at the time of death of the mother
of the petitioner and is presently receiving
pension from the State Government,
therefore, in view of the clear bar under
Rule-5 of The U.P. Recruitment of
Dependants of Government Servants Dying
in Harness Rules, 1974, | do not find any
illegality in the impugned order dated
21.05.2022.

8. Law in this regard is clear that in
case a government servant dies and his
dependent applies for compassionate
appointment he can only be given
compassionate appointment if the other
spouse of the deceased government
employee is not already employed with the
State Government and Central Government
or any other local body etc. Since in this
case it is admitted between the parties that
at the time of death of the mother of the
petitioner, father of the petitioner was
already in government service and
presently he is receiving pension.

9. The objective of compassionate
appointment is to provide assistance to the
bereaved family of the deceased employee
who has suffered shock and financial
scarcity due to sudden demise of the sole
bread winner of the family.

10. The compassionate appointment
is an exception to the general rule of the
appointment and it is based on to provide
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immediate sustenance and support to the
family of the deceased employee for loss
of the sole bread winner of the family and
to overcome the sudden crises arising out
of the sudden demise of the deceased
employee, however, since in this case, the
deceased government employee was
succeeded by his/her spouse and children
including the petitioner and the
spouse/husband of the deceased namely
Ram Singh was a government employee
and presently he is receiving pension and
therefore, it cannot be said that the family
of the deceased is facing scarcity due to
the sudden demise of the loss of bread
winner of the family. The mother of the
petitioner was not sole bread winner of
the family, hence, 1 do not find any
illegality in the impugned order dated
21.05.2022. The order dated 21.05.2022
has been passed in consonance of law and
particularly Rule 5 of The U.P.
Recruitment of Dependants of
Government Servants Dying in Harness
Rules, 1974.

11. The writ petition is devoid of
merits and is accordingly dismissed.

(2022) 11 ILRA 77
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 31.10.2022

BEFORE

THE HON’BLE CHANDRA KUMAR RAI, J.
Writ B No. 26568 of 2016

Chandra Prakash

Versus
The State of U.P. & Ors.

...Petitioner

...Respondents

Counsel for the Petitioner:
Ms. Pratima Singh, Sri Arun Kumar Tiwari,
Sri Agni Pal Singh
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Counsel for the Respondents:
C.S.C., Sri Hari Narain Singh, Sri Brij Kumar
Yadav

A. Civil Law - U.P.Z.A. & L.R. Act-Section
186-Petitioner’s father was granted lease
for agricultural purpose and started
cultivation in the alleged land but the
present proceeding after 20 years has
been initiated against the petitioner’s
father on the basis of collusive report of
Lekhpal that petitioner’s father was not
doing cultivation and the disputed plot
had been vested in the Gaon Sabha-
proceeding is liable to be dropped as
petitioner’s father filed objection to the
notice issued to him u/s 186 of the UPZA
& LR Act-the provisions of Rule 168 & 169
of the Act prescribes the procedure for
initiation of proceeding if the tenure
holders does not appear in spite of
service or publication or does not contest
the notice, the Tehsildar shall declare the
holdings as abandoned, if the tenure
holder appears and contests the notice,
the Tehsildar shall drop the proceedings-
Hence, the impugned orders cannot be
sustained in the eye of law and is liable to
be set aside.(Para 1 to 15)

The writ petition is allowed. (E-6)
List of Cases cited:

Collector,Land Acquisition Anantnag & anr. Vs
Mst. Kantiji & ors. (1987) AIR SC 1353

(Delivered by Hon’ble Chandra Kumar
Rai, J.)

1. Heard Ms. Pratima Singh, learned
counsel for the petitioner, learned standing
counsel for the respondent nos. 1 to 5 and
Sri Hari Narain Singh, learned counsel for
respondent no.6.

2. The brief facts of the case are that
petitioner belong to scheduled caste
community. Petitioner's father Mewa Lal
along with sixteen others, was granted lease

for agriculture purpose in the year 1975 in
respect to plot no.107M, area 0.256 hectare
and plot no.232 M, area 0.154 hectare, the
name of petitioner's father has been
recorded in the revenue records,
accordingly, petitioner father came in
possession of disputed plot and started
agriculture in the same. Petitioner was

paying irrigation charges also as per
provision. In the year 1994, Lekhpal
submitted a report on 3.9.1994 that

petitioner's father is not doing agriculture
for that last two years, accordingly,
recommendation was made for taking
action under Rule 61, under Section 186 of
the U.P. Z.A. & L.R. Act. Petitioner's father
filed his objection on 14.9.1994 to the
proceeding initiated under Section 186 of
the U.P.Z.A. & L.R. Act, stating that he is
doing agriculture in the plot in dispute and
the crops are standing in the same. The
Tahasildar vide order dated 8.2.1995
affirmed the Lekhpal report, cancelled the
lease of petitioner's father and vested the
land in favour of Gaon Sabha. Petitioners
filed Revision before the Board of Revenue
under Section 333 of the U.P. ZA. & L.R.
Act on 6.5.2013 against the order dated
8.2.1995, along with the stay application
and prayer for condonation of delay was
also made. Board of Revenue dismissed the
Revision vide order dated 12.4.2016 on the
ground of limitation as well as on merit and
affirmed the order dated 8.2.1995. Out of
17 allottees, 9 allottees were served notice
for the proceeding under Section 198 of the
UPZ.A. & L.R. Act, 8 allottees had not
been served notice. Additional Collector
vide order dated 17.2.1995 passed the order
against the lease holders, accordingly, the
lease holders Mani Ram and Others filed
revision before the Commissioner, Kanpur
Region, Kanpur which was dismissed for
non-prosecution vide order dated 12.31996
and restoration application was rejected
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vide order dated 19.8.1999. Against the
order of the Additional Commissioner,
Mani Ram and Others filed revision before
the Board of Revenue which was allowed
vide order dated 9.8.2004, setting aside the
order dated 12.3.1996 and 19.8.1999 and
matter was remanded back before the
Collector to decide the dispute on merit. In
pursuance of the order dated 27.8.2004,
passed by the Board of Revenue, the matter
was heard by the Collector concerned in
Case No0.88 of 2005-06 (State vs. Mani
Ram) in which physical verification was
made and report dated 6.9.2007 was
submitted before the Collector, Kanpur
Dehat. The Collector vide order dated
15.4.2010 set aside the order dated
17.2.1995, dropped the notice, issued to the
lease holders, Mani Ram and Others and
ordered to record the name of lease holders
as bhumidhar with transferable rights, the
finding has been recorded that the crops are
standing in the disputed plot and the lease
was executed long back about 27 years
before, as such, the proceeding for
cancellation of lease is wholly illegal. On
the basis of the order dated 15.4.2010, the
name of the lease holders has been
recorded in the revenue records. Hence,
this petition on behalf of petitioner in
respect of his lease against the order of
Board of Revenue dated 12.4.2016 and
order dated 8.2.1995 passed by Tahasildar.

3. Counsel for the petitioner
submitted that petitioner's father along with
16 others, belonging to scheduled caste
community was granted lease for
agricultural purpose in the year 1975,
petitioner's father, accordingly, started
cultivation in the alleged land but the
present proceeding after about 20 years has
been initiated against the petitioner's father
under Section 186 of the UP.Z.A. & L.R.
Act, on the basis of the alleged report of
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Lekhpal that petitioner's father was not
doing cultivation for the last 2 years,
although petitioners' father was doing
cultivation continuously in the disputed
plot but under impugned order, disputed
plot of the petitioner's father was vested in
the Gaon Sabha and the revision filed by
the petitioner has been arbitrarily dismissed
by passing a cryptic order on limitation as
well as on merit. It is further submitted that
no physical verification was done and on
the basis of the collusive report of the
Lekhpal only the plot in disputed has been
vested in the Gaon Sabha. He further
submitted that according to the provisions
contained under Section 186(5) of the
U.P.Z.A. & L.R. Act, proceeding was liable
to be dropped as petitioner's father filed
objection to the notice issued to him under
Section 186 of the U.P. ZA. & L.R. Act.
He placed reliance upon Section 186 of the
U.P. Z.A. L.R. Act which is as follows:-

" 186. Abandonment. - (1)
Where a [bhumidhar with non-
transferable rights] (other than a minor,
lunatic or idiot) or asami has not used his
holding for a purpose connected with
agriculture, horticulture or animal
husbandry which includes pisciculture
and poultry farming for two consecutive
agricultural years, [the tahsildar may, on
the application of the [Gaon Sabha] or
the landholder or on facts coming to his
notice otherwise, issue a notice] to such
[bhumidhar  with  non-transferable
rights] or asami, as the case may be, to
show cause why the holding be not
treated as abandoned.

(2) The application shall
contain such particulars as may be
prescribed.

(3) If the tahsildar finds that
the application has been duly made he
shall cause to be served on the
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[bhumidhar  with  non-transferable
rights] or the asami or publish in the
manner prescribed a notice in the form
to be prescribed requiring him to appear
and show cause on a date to he fixed why
the holding be not held as abandoned.

(4) If the [bhumidhar with non-
transferable rights] or the asami does not
appear in answer to the notice or
appears but does not contest it, the
tahsildar shall declare the holding as
abandoned and thereupon, except
provided in [Section 172], the holding
shall be deemed to be vacant land[:]

[Provided that no declaration
under this sub-section shall made in
respect of a holding or any part thereof,
if the same has been mortgaged by the
[bhumidhar  with  non-transferable
rights] under sub-section (2) of Section
153 and the mortgage has not been fully
redeemed, in which case the tahsildar
shall move the Collector for the
realization of the loan in such manner as
may be prescribed.]

[(5) If the [bhumidhar with
non-transferable rights] or asami
appears to contest the notice, the
tehsildar shall drop the proceedings.]*"

4. He further submitted that petitioner
along with 16 other persons was granted
lease in 1975 and the lease of similarly
situated persons after the remand order
passed by Board of Revenue has been
maintained by the Collector vide order
dated 15.4.2010 /27.8.2010 but in respect
of the petitioner, the land has been vested in
the Gaon Sabha on the ground that the
petitioner was not doing cultivation for the
last 2 years. He further submitted that there
was no discrimination among the similarly
situated persons as the ground for
cancellation was same against all the lease
holders. Counsel for the petitioner further

finally submitted that the impugned order
be set aside and lease granted in 1975 be
affirmed. Counsel for the petitioner placed
reliance upon Section 131-B of U.P. ZA. &
L.R. Act which is as follows:-

"[131-B. Bhumidhar with non-
transferable rights to become bhumidhar
with transferable rights after ten years.

(1) Every person who was a
bhumidhar with non-transferable rights
immediately before the commencement
of the Uttar Pradesh Zamindari
Abolition and Land Reforms
(Amendment) Act, 1995 and had been
such bhumidhar for a period of ten years
or more, shall become a bhumidhar with
transferable rights on such
commencement.

(2) Every person who is a
bhumidhar with non-transferable rights
on the commencement referred to in sub-
section (1), or becomes a bhumidhar with
non-transferable rights after such
commencement, shall become bhumidhar
with transferable rights on the expiry of
period of ten years from his becoming a
bhumidhar with non-transferable rights.

(3) Notwithstanding anything
contained in any other provision of this
Act, if a person, after becoming a
bhumidhar with transferable rights
under sub-section (1) or sub-section (2),
transfers the land by way of sale, he shall
become ineligible for a lease of any land
vested in Gaon Sabha or the State
Government or of surplus land as
defined in he Uttar Pradesh Imposition
of Ceiling on Land Holdings Act, 1960.]

5. Counsel for the petitioner
submitted that petitioner's father was
granted lease in the year 1975, as such, due
to operation of law as provided under
Section 131-B of the U.P. Z.A. & L.R. Act,
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petitioner's father became bhumidhar with
transferable right of the plots in dispute.

6. On the other hand, the learned
standing counsel as well as counsel for
respondent no.5- Land Management
Committee submitted that petitioner was
not doing agricultural work on the land
allotted to him, as such, the proceeding was
rightly initiated against the petitioner and
the land was rightly vested in the State. He
further submitted that the revision filed by
the petitioner against the order of the
Collector was highly time barred, as such,
the revision was rightly dismissed on the
ground of limitation as well as on merit.
They finally submitted that no interference
is required against the impugned order and
the writ petition is liable to be dismissed.

7. | have considered the arguments
advanced by learned counsel for the parties
and perused the record.

8. There is no dispute about the fact
that petitioner along with 16 others
belonging to scheduled casts community
was granted lease for agricultural purposes
in the year 1975 and the proceeding under
Section 186 of the U.P. Z.A. & L.R. Act has
been initiated after expiry of about 20
years. On the basis of the report of the
Lekhpal that petitioner is not doing any
cultivation work in the plot in dispute, the
Tahasildar vide order dated 8.2.1995 vested
the land in the Gaon Sabha. The revision
filed by the petitioner against the order
dated 8.2.1995 was dismissed on the
ground of limitation as well as on merits.
Although, in respect of the other least
holders, the lease was affirmed vide order
dated 15.4.2010/27.8.2010.

9. Since petitioner was granted lease
in the year 1975 along with 16 others and
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was continuously doing cultivation work in
the alleged land, as such, the vesting of
land in the Gaon Sabha only on the basis of
the report of Lekhpal is arbitrary. In respect
of the other lease holders, the physical
verification was conducted and it was
found that they are cultivating in the lease
land, as such, the lease under the similar
circumstances executed in their favour was
maintained by the Collector but in the case
of the petitioner, no physical verification,
etc. was done and the lease was cancelled
and the land was vested in the Gaon Sabha,
although in view of provisions contained
under Section 186(5) of the UP. ZA. &
L.R. Act, the proceedings was liable to be
dropped. After the order dated 8.2.1995
passed against the petitioner, petitioner
filed revision with delay before the Board
of Revenue, praying for condonation of
delay (as petitioner was approaching the
authorities for redressal of his grievance
under advice) but Board of Revenue has
dismissed the revision on the ground of
delay as well as on merit, saying that order
passed by the courts below is in accordance
with law.

10. So far as the delay in filing
revision is concerned, the Hon'ble Supreme
Court in the case, reported in AIR 1987 SC
1353, Collector, Land Acquisition,
Anantnag and Another vs. Mst. Kantiji
and Others has held that in place of
deciding the dispute on technical grounds
the matter should be adjudicated on merit.
Paragraph no.3 of the judgment are quoted
hereunder:

"The legislature has conferred
the power to condone delay by enacting
Section 5 of the Indian Limitation Act of
1963 in order to enable the Courts to do
substantial justice to parties by disposing
of matters on 'merits'. The expression
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"sufficient cause” employed by the
legislature is adequately elastic to enable
the courts to apply the law in a
meaningful manner which subserves the
ends of justice that being the life-purpose
for the existence of the institution of
Courts. It is common knowledge that this
Court has been making a justifiably
liberal approach in matters instituted in
this Court. But the message does not
appear to have percolated down to all
the other Courts in the hierarchy. And
such a liberal approach is adopted on
principle as it is realized that:-

"Any appeal or any
application, other than an application
under any of the provisions of Order
XXI of the Code of Civil Procedure, 1908
may be admitted after the prescribed
period if the appellant or the applicant
satisfies the court that he had sufficient
cause for not preferring the appeal or
making the application within such
period."

1. Ordinarily a litigant does not
stand to benefit by lodging an appeal
late.

2. Refusing to condone delay
can result in a meritorious matter being
thrown out at the very threshold and
cause of justice being defeated. As
against this when delay is condoned the
highest that can happen is that a cause
would be decided on merits after hearing
the parties.

3. "Every day's delay must be
explained” does not mean that a
pedantic approach should be made. Why
not every hour's delay, every second's
delay? The doctrine must be applied in a

rational common sense pragmatic
manner.

4. When substantial justice and
technical considerations are pitted

against each other, cause of substantial

justice deserves to be preferred for the
other side cannot claim to have vested
right in injustice being done because of a
non-deliberate delay.

5. There is no presumption that
delay is occasioned deliberately, or on
account of culpable negligence, or on
account of mala fides. A litigant does not
stand to benefit by resorting to delay. In
fact he runs a serious risk.

6. It must be grasped that
judiciary is respected not on account of
its power to legalize injustice on
technical grounds but because it is
capable of removing injustice and is
expected to do so.

Making a  justice-oriented
approach from this perspective, there
was sufficient cause for condoning the
delay in the institution of the appeal. The
fact that it was the 'State’ which was
seeking condonation and not a private
party was altogether irrelevant. The
doctrine of equality before law demands
that all litigants, including the State as a
litigant, are accorded the same treatment
and the law is administered in an even
handed manner. There is no warrant for
according a stepmotherly treatment
when the 'State’ is the applicant praying
for condonation of delay. In fact
experience shows that on account of an
impersonal machinary (no one in charge
of the matter is directly hit or hurt by the
judgment sought to be subjected to
appeal) and the inherited bureaucratic
methodology imbued with the note-
making, file pushing and passing-on-the-
buck ethos, delay on its part is less
difficult to understand though more
difficult to approve. In any event, the
State which represents the collective
cause of the community, does not deserve
a litigant-non-grata status. The Courts
therefore have to be informed with the
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spirit and philosophy of the provision in
the course of the interpretation of the
expression "'sufficient cause'. So also the
same approach has to be evidenced in its
application to matters at hand with the
end in view to do even handed justice on
merits in preference to the approach
which scuttles a decision on merits.
Turning to the facts of the matter giving
rise to the present appeal, we are
satisfied that sufficient cause exists for
the delay. The order of the High Court
dismissing the appeal before it as time
barred, is therefore set aside. Delay is
condoned. And the matter is remitted to
the High Court. The High Court will
now dispose of the appeal on merits after
affording reasonable opportunity of
hearing to both the sides."

11. Although in the revision, there
was delay of more than 10 years but the
lease of the other lease holders has been
ultimately maintained on the same ground,
as such, discrimination to the petitioner will
be illegal and will cause irreparable injury
to the petitioner, as such, the interest of
justice requires that petitioner's lease be
also affirmed.

12. Another important aspect of the
case is that Section 186 (5) of UP.ZA. &
L.R. Act specifically provides for dropping
of the proceeding under Section 186 of
U.P.Z.A. & L.R. Act if the bhumidhar with
non transferable rights or asami appears to
contest the proceedings. In the present case
petitioner's father appears and filed his
objection even then the Tahsildar has
passed the impugned order dated 8.2.1995
vesting the disputed plot in favour of Gaon
Sabha. The provisions of Rule 168 & 169
of UPZA. & L.R. Rules prescribes the
procedure for initiation of proceeding under
Section 168 of U.P.Z.A. & L.R. Act as well
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as its disposal, Rule 169 (2) of UPZA. &
L.R. Rules are as follows:-

"169(2) If the tenureholders does
not appear in spite of service or publication
of the notice as laid down in sub-rule (1),
or if the tenureholder appears and does not
contest the notice, the Tahsildar shall,
except where the holding or any part
thereof has been mortgaged under sub-
section (2) of Section 153 and the mortgage
has not been fully redeemed, declare the
holdings as abandoned and order the
annual registers to be corrected
accordingly. If the tenureholder appears
and contests the notice, the Tahsildar shall
drop the proceedings.”

13. Section 168 (5) of UPZA. &
L.R. Act as well as Rule 169 (2) of of
U.PZA. & L.R. Rules very specifically
provides for dropping of the proceedings
under Section 186 of U.P.Z.A. & L.R. Act
but Tahsildar has passed the impugned
order for vesting the land in Gaon Sabha in
spite of the fact that petitioner's father
appears and filed his objection to the
proceeding, as such, impugned orders
cannot be sustained in the eye of law.

14. Considering the entire facts and
circumstances of the case, provisions of
U.PZA. & L.R. Act/Rules as well as the
ratio of law laid down by the Apex Court in
Land Acquisition, Anantnag and
Another (supra), the impugned order dated
12.4.2016 passed by the Board of Revenue,
Allahabad Bench, Allahabad and order
dated 8.2.1995 passed by the Tehsildar,
Kanpur Dehat are liable to be set aside and
the same are hereby set aside.

15. The writ petition stands allowed
and respondent no.2/Collector, Kanpur
Dehat is directed to record the name of
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petitioner in the revenue record in respect
to disputed plots within period of six weeks
from the date of production of the certified
copy of this order.

16. No order as to costs.
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1. Heard Mr. Abhishek Kumar,
Counsel for the petitioner, Mr. Alok
Sharma, Advocate, holding brief of Mr.
Ram Sajiwan Prajapati and Mr. Rama Kant
Tiwari, Counsel for respondent No.3 as
well as learned Standing Counsel for
respondent Nos.1 and 2.

2. The brief facts of the case are that
Lalla Prasad had three marriages in his life
time. His first wife was Dhankali.
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Contesting respondent No.3- Daljeet was
born from wedlock of Lalla Prasad and
Dhankali. After one year of marriage
Dhankali left the house of her husband
accordingly Lalla Prasad solemnized his
second marriage with Gaura Devi and from
the wedlock of Lalla Prasad and Gaura
Devi two daughters Heerawati and
Bhanwati were born, who are married.
Second wife Gaura died in the life time of
Lalla Prasad accordingly Lalla Prasad was
married with Champa @ Chameli and from
the wedlock of Lalla Prasad and Champa
@ Chameli, petitioner Man Singh was
born. Lalla Prasad died on 23.08.2004 and
after the death of Lalla Prasad, name of
petitioner and respondent No.3 were
recorded by the Registrar Kanoongo vide
order dated 31.03.2004 in the place of Lalla
Prasad in respect to village-Sidhwa and in
respect to village-Mayee report under
Section 34 of U.P. Land Revenue Act was
filed by respondent No.3 that his name
solely be recorded in the place of deceased
Lalla Prasad, the cases were consolidated
and registered as Case N0.333 before
Tehsildar (Judicial) Mariyahoo, Jaunpur,
both parties adduced oral and documentary
evidence in support of their cases.
Tehsildar after considering the evidences
adduced by both parties in detail has held
vide order dated 10.07.2007 that petitioner
and respondent No.3 are sons of Lalla
Prasad and rejected the mutation
application filed by respondent No.3 to
record his name solely in the place of Lalla
Prasad, the order of Registrar Kanoogo
dated 31.03.2004 was maintained. Against
the order dated 10.07.2007 respondent
No.4 filed Revision N0.380 of 2007 before
Commissioner, the petitioner  and
respondent No0.3 were impleaded as
opposite parties in the revision who have
contested the proceeding of revision,
respondent No.3 has prayed before
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Additional Commissioner that revision of
respondent No.4 be allowed, the Additional
Commissioner vide order dated 25.02.2011
dismissed the revision filed by respondent
No.4 and maintained the order of Tehsildar
dated 10.07.2007. Against the order dated
10.07.2007 respondent No.3 filed an appeal
under Section 210 of U.P. Land Revenue
Act before Sub Divisional officer and the
pandency of the revision against the same
impugned order dated 10.07.2007 was
brought to the notice of appellate Court
(Sub Divisional officer) but appellate court
vide order dated 21.03.2013 allowed the
appeal filed by respondent No.3 set aside
the order dated 10.07.2007 and remanded
the matter for fresh decision by Tehsildar.
Petitioner challenged the appellate order
dated 21.03.2013 through revision under
Section 333 of U.P.Z.A. & L.R. Act before
respondent No.1l, the revision was
dismissed by respondent No.l vide order
dated 03.06.2013 hence this writ petition
on behalf of petitioner.

3. This Court at the time of admission
after hearing counsel for the petitioner as
well as respondent No.3 passed the detailed
interim order dated 06.09.2013 which is as
follows:

"Heard Shri Abhishek Kumar,
learned counsel for the petitioner and Shri
Sarwar Khan, learned counsel for
respondent no.3.

Issue notice to respondent no.4
returnable at an early date. Steps within 10
days.

Shri Manoj Kumar Yadav has
accepted notice on behalf of respondent
no.5 and learned Standing Counsel has
accepted notice on behalf of respondents
No.l and 2. Learned counsel is permitted to
implead the concerned Tehsildar as
Respondent No.6 on whose behalf also the
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learned standing counsel shall seek
instructions.

An order came to be passed by
the Tehsildar in relation to mutation of the
holding on 10th July 2007, whereby the
petitioner and respondent no. 3 Daljeet
were both treated to be sons of the
deceased tenure holder Lalla Prasad.
Aggrieved the respondent no.3 filed an
appeal contending that the petitioner is not
the son of Lalla Prasad.

According to the pedigree as
disclosed at page 30 of the paper book one
Smt. Manbhawati, one of the daughters of
late Lalla Prasad filed a revision against
the order dated 10.7.2002 before the
Additional Commissioner under SEction
2/9 of the 1901 Act for setting aside the
order. The respondent no.3 Daljeet also
contested the said revision and conceded
that the order dated 10.7.2007 deserves to
be set aside and he will have no objection
to the same. This was obviously done
because the respondent no.3 had also filed
an appeal against the same order under
SEction 210 of the 1901 Act which was
pending before the Sub-Divisional Officer.

The  revisional authority  after
assessing the entire evidence that had been
considered by the Tehsildar recorded its
own findings by reciting that the petitioner
and the respondent no.3 are brothers and
are sons of the same father namely Lalla
Prasad. The revision was allowed on
25.2.2011.

It is, therefore, obvious that
respondent no.3 was a party to the said
proceedings before the learned
Commissioner where this finding was
recorded.

During the pendency of the
appeal, this fact of the order of the
Commissioner dated 25.2.2011 was
brought to the notice of the Sub-Divisional
Officer who was hearing the appeal filed by

respondent no.3. The Sub-Divisional
Officer without recording any finding with
regard to the impact of the said order of the
learned Commissioner has allowed the
appeal and has set aside the order dated
10.7.2007 which had already been upheld
by the learned Commissioner.

Shri Abhishek submits that the
principles of merger would apply inasmuch
as even though they are summary
proceedings the order of the Tehsildar
dated 10.7.2007 has already merged into
the order dated 25.2.2011 of the superior
authority under Section 219 of the U.P. of
Land Revenue Act, 1901 namely the order
of the learned Commissioner which has
remained unchallenged. Shri Abhishek
Kumar has relied upon three decisions to
substantiate his submissions namely Paras
Nath and another vs. Deputy Director of
Consolidation, Varanasi and others
reported in 2010 (110) RD page 595;
Bihar State Govt. Secondary School
Teachers Association v. Bihar Education
Service Association and Ors AIR 2013 SC
487 and Bhagwati Developers Private
Limited vs. Peerless General Finance
Invstment Company Limited and others
(2013) 5 SCC 455.

He therefore, contends that the
same will have a direct impact on the
proceedings of the appeal before the Sub-
Divisional Officer arising out of the same
impugned order, and having not considered
the same which was a relevant material,
the order of the Sub-Divisional Officer is
perverse. He has placed reliance upon the
Full Bench decision of this Court in
Nanhey and anor vs.Deputy Director of
Consolidation, Kanpur & others reported
in 1975 AWC 1 to urge that non-
consideration of relevant material amounts
to perversity.

Prima facie, after having heard
Shri Sarwar Khan who has taken the Court
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to the merits of the matter, the contention of
the petitioner appears to be correct.

1. All the respondents may file
counter affidavit within three weeks.

Rejoinder affidavit may be filed
within a week thereafter.

List thereafter.

Until further orders of the Court,
all further proceedings before the Tehsildat
pursuant to the remand order dated
21.3.2013 passed by the Sub-Divisional
Officer shall remain stayed."

4. Counsel for the respondent No.3
has filed his counter affidavit and the
petitioner has filed rejoinder affidavit.
Respondent No.4 has not put in appearance
although service is sufficient upon
respondent No.4 as per office report dated
11.02.20109.

5. Counsel for the petitioner
submitted that trial court (Tehsildar) has
decided the application under Section 34 of
U.P. Land Revenue Act taking into
consideration each and every evidence
adduced by the parties and held that
petitioner and respondent No.3 are sons of
late Lalla Prasad as such the case of
respondent No.3 that respondent No.3 is to
recorded exclusively was rejected and the
judgment of trial court was maintained in
revision under Section 219 of U.P. Land
Revenue Act at the instance of respondent
No.4 but appellate Court has illegally
entertained the appeal under Section-210 of
U.P. Land Revenue Act against the order of
trial Court, even allowed the appeal and
remanded the matter before trial court for
fresh decision which is wholly illegal on
the Principles of merger. He further
submitted that once revisional court
exercise the jurisdiction under Section-219
of U.P. Land Revenue Act by dismissing
the Revision on merit and maintaining the
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order of trial court dated 10.07.2007 then
proceeding before appellate court against
the same order of trial court dated
10.07.2007 will be barred by principle of
res judicata also. He further submitted that
appellate order dated 21.03.2013 is
perverse. He further submitted that even on
merit the appellate court can not remand
the matter before trial court as trial court
has already decided the proceeding under
Section-34 of U.P. Land Revenue Act after
considering each and every evidence on
record as such impugned orders be set aside
and order of trial court dated 10.07.2007 be
maintained.

6. He further submitted that
respondent No.l without considering the
evidence available on record dismissed the
petitioner's revision. Counsel for the
petitioner placed reliance upon following
judgment of Apex court as well as of this
court on the point of principle of merger:

(1) AIR 1970 Supreme Court 1

Shankar Ramchandra Abhyakar
Vs.Krishnaji Dattatraya Bapat.

(2) AIR 2013 SC 487

Bihar State Govt Secondary
School Teachers Association vs. Bihar
Education Service Association and others.

(3) (2013) 5 SCC 455

Bhagwah Developers Private
Limited Vs. Peerless General Finance
Investment Company Limited and others.

(4) 2010 (110) RD 595

Para Nath and another vs
Deputy Direction of Consolidation
Varanasi and others.

On the point of perversity of
judgment of appellate Court Counsel for
petitioner placed reliance upon 1975 AWC.
1 Nanhey and another Vs. Deputy
Director of Consolidation Kanpur and
others.
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On the point of maintainability of
the writ petition under Article 226 of the
Constitution of India against the order
passed in summary proceedings under
Section 34 of U.P. Land Revenue Act,
1901 Counsel for the petitioner placed
reliance upon judgment of this Court
reported in 2012 (115) R.D. 187 Saumya
Co-operative Housing Society Allahabad
through its secretary Versus State of
U.P. and others in which it is held that
writ petition would be maintainable against
orders which are without jurisdiction or are
otherwise perverse. Para No.17 of the
judgment is relevant which is as follows:

M 17. Coming to the issue
of jurisdiction, suffice it to say that even in
matters of mutation this Court in the case
of Lal Cahan V. Board of Revenue, U.P.
Lucknow and others, has held that a writ
petition would be maintainable against
orders which are without jurisdiction or
are otherwise perverse. As would be seen
presently, the present writ petition also
falls within the same category inasmuch
as the Sub-Divisional Magistrate, while
passing the order dated 25.08.2008 has
failed to record any provision which may
empower him to act and proceed contrary
to the directions of the collector contained
in the order dated 24.10.2007.""

7. On the other hand Counsel for
respondent No.3 submitted that petitioner is
not son of Lalla Prasad rather he is nephew
of Lalla Prasad as such petitioner cannot
succeed the property of Lalla Prasad. He
further submitted that appeal filed by
respondent No.3 has been rightly allowed
by Sub Divisional officer as the evidence
on record have not been properly
considered by trial court. He further
submitted that revision which was filed
against the order of trial court was at the

instance of respondent No.4 as such
dismissal of the same will not come in the
way of respondent No.3 who has filed
appeal under Section 210 of U.P. Land
Revenue Act and the same was rightly
allowed and remanded before trial court for
fresh consideration of evidence. He further
submitted that writ petition filed by
petitioner against the remand order passed
by appellate Court arising out of summary
proceeding under Section-34 of U.P. Land
Revenue Act 1901 is not maintainable and
liable to be dismissed. Counsel for the
respondent No.3 placed reliance upon
judgment of this Court in the Case of Smt.
Kalawati Vs. the Board of Revenue and
others 2022 0 Supreme (All) 281 in order
to demonstrate that writ petition arising out
of mutation proceeding under Section 34 of

UP. Land Revenue Act is not
maintainable.
8. | have considered the argument

advanced by learned counsel for the parties
and perused the records.

9. There is no dispute about the fact
that trial court (Tehsildar) has held that
mutation application filed by respondent
No.3 is liable to be rejected and the order
dated 31.03.2004 passed by Revenue
Inspector for recording the name of
petitioner as well as respondent No.3 being
sons of deceased Lalla Prasad is in
accordance with law, the order of trial court
was maintained in Revision although at the
instance of respondent No.4 (married
daughter of Lalla Prasad) but in the
revision respondent No.3 also contested the
revisional proceeding, the order of
revisional court dated 25.02.2011 has
attained finality but appellate Court in
appeal filed by respondent No.3 against the
same, order of trial court dated 10.07.2007
has set aside the order dated 10.07.2007



11 AllL

and remanded the matter vide his order
dated 21.03.2013 before trial court for fresh
consideration in spite of the fact brought
into the notice of the appellate court that
revision filed against the order of trial court
has already been dismissed vide order
dated 25.02.2011.

10. Since jurisdiction under Section
34 of U.P. Land Revenue Act once has
been exercised by trial court on the basis of
evidence on record after affording
opportunity of hearing to the parties as such
there should be no interference against the
order of trial court unless there is any error
in the order but the appellate Court has
illegally allowed the appeal against the
order passed by trial court under Section 34
of U.P. Land Revenue Act and remanded
the matter before trial court for fresh
consideration of evidence without taking
into consideration the principles of merger
as the order of trial court dated 10.07.2007
has been merged in the final order of
Revisional Court dated 25.02.2011 by
which revision filed by respondent No.4
has been dismissed and order of trial court
dated 10.07.2007 has been maintained.

11. Principles of Merger has been
considered by the Apex Court as well as by
this Court in the cases cited by learned
Counsel for the petitioner, in the case of
Shankar Ram Chandra Abhyankar
(Supra) the Apex Court has held as follows
in paragraph Nos. 8 and 9.

""8. Even on the assumption that
the order of the appellate court had not
merged in the order of the single Judge
who had disposed of the revision petition
we are of the view that a writ petition
ought not to have been entertained by the
High Court when the respondent had
already chosen the remedy under Section
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115 of the CPC. If there are two modes of
invoking the jurisdiction of the High
Court and one of those modes has been
chosen and exhausted it would not be a
proper and sound exercise of discretion to
grant relief in the other set of proceedings
in respect of the same order of the
subordinate court. The refusal to grant
relief in such circumstances would be in
consonance with the anxiety of the court
to prevent abuse of process as also to
respect and accord finality to its own
decisions.

9. In the result the appeal is
allowed and the judgment of the division
bench of the High Court is hereby set
aside. The appellant shall be entitled to
costs in this Court."

12.  In the present case although
respondent No.3 has not filed revision
against the order of trial court rather
respondent No.4 (daughter of deceased-
Lalla Prasad) filed revision and respondent
No.3 as well as petitioner contested the
revisional proceeding which has resulted
into dismissal of revision holding that
petitioner and respondent No.3 both being
sons will have right and affirmed the order
of trial court dated 10.07.2007 as such
principle of merger will apply.

13. So far as jurisdiction under Article
226 of the Constitution of India against the
order of mutation Court under Section 34
of U.P. Land Revenue Act, 1901 is
concerned in view of ratio of law laid down
in Saumya Co-operative Housing Society
(Supra) and Smt. Kalawati (Supra) in
which it has been held that if the order of
mutation court is without jurisdiction then
interference can be made in exercise of writ
jurisdiction under Article 226 of the
Constitution of India. In the present case
appellate order dated 21.03.2013 is without
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jurisdiction as the revisional court had
already dismissed the revision against the
order of trial court which attained finality
as such appellate court had no jurisdiction
to allow the appeal against the same order
of trial court.

14. Since the order of trial court dated
10.07.2007 passed under Section 34 of U.P.
Land Revenue Act 1901 under which
petitioner and respondent No.3 were
ordered to be recorded in the revenue
records in the place of deceased tenure
holder as such the petitioner's claim for
exclusive right can be examined in the
regular suit and for that relief petitioner can
avail remedy of suit for declaration of his
exclusive right and title in respect to
disputed plots.

15. Considering the entire facts and
circumstances of the case as well as ratio of
law laid down by Apex Court on the
principles of merger as well as of this Court
on the point of perversity and jurisdiction,
the impugned order dated 03.06.2013
passed by respondent No.1 and 21.03.2013
passed by respondent No.2 are liable to be
set aside and are hereby set aside. The writ
petition stands allowed. No order as to
costs.
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A. Civil Law - Code of Civil Procedure, 1908-
Order 47 Rule 1-U.P. Zamindari Abolition
and Land Reforms Act, 1950- Section 229-B-
Review-Delay of 22 years-petitioners filed
two suits u/s 229-B, which got decreed-
Second review application filed by State and
Gaon Sabha has been allowed after 22 years
of the date of judgment of the Board of
revenue-Board of revenue illegally
condoned and allowed application ignoring
the provisions under Order 47, Rule 1, CPC-
Impugned judgment of Board of revenue is
set aside.(Paras 1 to 12)

B. Under Order 47 Rule 1 CPC a judgment
may be open to review inter alia if there is
a mistake or an error apparent on the face
of record. An error which is not self-evident
and has to be detected by a process of
reasoning, can hardly be said to be an error
apparent on the face of the record
justifying the court to exercise its power of
review under Order 47 Rule 1 CPC. In
exercise of the jurisdiction under Order 47
Rule 1 CPC it is not permissible for an
erroneous decision to be “reheard and
corrected”. A review petition, it must be
remembered has a limited purpose and
cannot be allowed to be “an appeal in
disguise.”(Para 9)

The writ petition is allowed. (E-6)
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4. Parsion Devi & ors. Vs Sumitr Devi & ors.
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(Delivered by Hon’ble Chandra Kumar
Rai, J.)

1. Heard Sri Suresh Chandra Varma
and Sri Ramesh Chandra, learned counsel
for the petitioners, Sri Krishna Mohan, Sri
Shiv Nath Singh, learned Senior Advocate
and Sri Sher Bahadur Singh, learned
counsel for respondent no.3- Gaon Sabha.

2.  Brief facts of the case are
petitioners filed two suits under Section
229B of U.P.Z.A. & L.R. Act on the basis
of lease deed executed in their favour by
the erstwhile Zamindar on 22.6.1948 in
respect of Khata No0.38 area 10.04 acres.
Another suit was filed by Ayodhya. Suits
were dismissed by the trial Court against
which two appeals were filed i.e. Appeal
No0s.798/312 and 398/213 (Mahendra
Singh Vs. Gaon Sabha and Others).
Additional Commissioner vide separate
judgment dated 29.8.1984 dismissed both
the appeals. Petitioner no.1 as well as father
of the petitioner no.2 filed two second
appeals which were numbered as Second
Appeal N0.3 & 4 of 1984-85. Board of
Revenue vide judgment and order dated
11.7.1990 allowed both the appeals and
decreed both the suits. Gaon Sabha and
State of U.P. were parties to the suit under
Section 229B of the UP.Z.A. & L.R. Act
and they had full notice and knowledge of
the entire proceeding. Gaon Sabha and
State of U.P. filed Restoration Application
No0.229 of 2009-10 (State Vs. Ayodhya
Prasad and Others), learned member of
Board of Revenue recorded the finding that
judgment dated 11.7.1990 was not ex-parte,
as such, the same should be treated as
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review petition and should be placed before
the Division Bench of the Board of
Revenue, by the same order effect and
operation of the order dated 11.7.1990 has
been stayed. The matter was placed before
the Division Bench of the Board of
Revenue and they held that matter be
placed before single member as the
application is not review application and it
can be treated only as restoration
application, accordingly, the matter was
again placed before single member of the
Board of Revenue. The Board of Revenue
vide order dated 18.6.1996 rejected the
restoration application dated 11.7.1990
filed by State and Gaon Sabha. On
19.3.2013, two review applications were
filed by DGC (Revenue) which were
registered as  Review  Application
N0s.1/2012-13 and 2/2012-13. Along with
review application, the application for
condonation of delay and affidavit were
also filed, the deponent of the affidavit filed
in the support of the review application as
well as delay condonation application was
not pradhan of the Gaon Sabha, he was
clerk of DGC (Revenue), who has filed his
affidavit, review application were placed
before the Division Bench of the Board of
Revenue vide order dated 25.1.2013.
Petitioners filed a Civil Misc. Writ Petition
N0.64148 of 2013 against the order of
Board of Revenue dated 25.1.2013. The
writ petition was disposed of by this Court
vide judgment dated 25.11.2013 with
direction to decide the review application
within two months from the date of
production of certified copy of the order.
Respondent no.4, Ravindra also filed a
Civil Misc. Writ Petition N0.5377 of 2013
before this Court which was dismissed vide
order dated 19.9.2013 with a clear finding
that there is no explanation of delay of 22
years. Division Bench of the Board of
Revenue vide judgment dated 15.7.2015
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allowed both the review applications
setting aside the order dated 11.7.1990
passed in Second Appeal Nos.3 and 4 and
second appeal was restored to its original
number, hence this writ petition. This Court
while entertaining the writ petition at the
admission stage has passed the following
interim order dated 8.9.2015:

"Notice on behalf respondents- 1
and 2 has been accepted by Chief Standing
Counsel, on behalf of respondent-3 has
been accepted by Sri Amresh Singh as well
as Sri Rajesh Kumar and on behalf of
respondent-4 has been accepted by Sri
Rajesh Mishra. All the respondents are
granted one month's time for filing counter
affidavit.

List in the week commencing
26.10.2015.

Till the next date of listing the
operation of the order of Board of Revenue
dated 15.07.2015 shall remain stayed and
parties shall maintain status quo on the
spot™

3. Learned counsel for the petitioners
submitted that no sufficient cause has been
shown for condonation of delay of 22 years
in filing the review application against the
order of Board of Revenue allowing the
second appeal on merit. He further
submitted that Board of Revenue has
committed illegality while considering the
review application taking into
consideration the merit of the case also. He
also submitted that none of the ground
mentioned under Order 47 Rule 1 of Code
of Civil Procedure was available but the
Board of Revenue has allowed the highly
time barred review application. He next
submitted that State of U.P. and Gaon
Sabha had every knowledge of the entire
proceeding even they were heard by the
Board of Revenue while the second appeal

was allowed on merit in the year 1990, as
such, the delay in filing the review
application has been illegally condoned and
review application has been illegally
allowed by the Board of Revenue. He
further submitted that Writ-B N0.51377 of
2013 filed at the instance of respondent
no.4 against the order dated 11.7.1990
passed by Board of Revenue was rejected
vide order dated 19.9.2013. Counsel for the
petitioners placed reliance upon the
judgment of this Court challenged in the
case of Kanpur Developement Authority
Through Chairman Vs. Raksha Rani
Agarwal (First Appeal Defective No.50 of
2008) dated 9.12.2015 in which the first
appeal filed with delay before the High
Court was dismissed on the ground of
limitation, the Paragraph Nos.21 & 22 of
the judgment rendered in  Kanpur
Development Authority (supra) are as
follows:

"21.Following various earlier
decisions, some of which have been
referred hereinabove, includingState of
Nagalandv.Lipok AO(supra) inManiben
Devraj Shahv.Municipal Corporation of
Brihan Mumbai,(2012) 5 SCC 157, in para
18 of the judgment, the Court said as
under:

?What needs to be emphasised is
that even though a liberal and justice
oriented approach is required to be
adopted in the exercise of power under
Section 5 of the Limitation Act and other
similar statutes, the Courts can neither
become oblivious of the fact that the
successful litigant has acquired certain
rights on the basis of the judgment under
challenge and a lot of time is consumed at
various stages of litigation apart from the
cost. What colour the expression ?sufficient
cause? would get in the factual matrix of a
given case would largely depend on bona
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fide nature of the explanation. If the Court
finds that there has been no negligence on
the part of the applicant and the cause
shown for the delay does not lack bona
fides, then it may condone the delay. If, on
the other hand, the explanation given by
the applicant is found to be concocted or he
is thoroughly negligent in prosecuting his
cause, then it would be a legitimate
exercise of discretion not to condone the
delay. In cases involving the State and its
agencies/instrumentalities, the Court can
take note of the fact that sufficient time is
taken in the decision making process but no
premium can be given for total lethargy or
utter negligence on the part of the officers
of the State and/or its
agencies/instrumentalities and the
applications filed by them for condonation
of delay cannot be allowed as a matter of
course by accepting the plea that dismissal
of the matter on the ground of bar of
limitation will cause injury to the public
interest.?

"22.In our view, the kind of
explanation rendered in the case in hand
does not satisfy the observations of Apex
Court that if delay has occurred for reasons
which does not smack of mala fide, the
Court should be reluctant to refuse
condonation. On the contrary, we find that
here is a case which shows a complete
careless and reckless long delay on the part
of applicants which has remain virtually
unexplained at all. Therefore, we do not
find any reason to exercise our judicial
discretion exercising judiciously so as to
justify condonation of delay in the present
case."

4. On the other hand, counsel for the
respondents submitted that the opportunity
to State and Gaon Sabha was not properly
afforded while deciding the second appeal
vide judgment dated 11.7.1990, as such,
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when the State and the Gaon Sabha came to
know about the same, the proceedings were
initiated before the Board of Revenue. He
further submitted that interest of the State
and the Gaon Sabha is involved and the
petitioners has get the order in respect of
the State land so the judgment of Board of
Revenue has been rightly reviewed by the
subsequent order of the Board of Revenue.
He placed reliance upon the judgments
reported in AIR 1987 SC 1353 (Collector
Land Acquisition, Anantnag and Others
Vs. Katji and Others) & (2013) 12 SCC
649 (Esha Bhattacharjee Vs. Managing
Committee of Raghunathpur Nafar
Academy and Others). On the basis of
aforementioned judgment of the Apex
Court, counsel for the respondents
submitted that liberal view should be taken
in respect to the delay condonation matter
and in place of rejecting the application,
appeal or revision on the technical grounds,
the matter should be adjudicated on merit.
Counsel for the respondents further
submitted that filing of Writ-B N0.51377 of
2013 is the manipulation of petitioners, as
such, no reliance can be placed upon the
same.

5. | have considered the argument
advanced by learned counsel for the parties
and perused the record.

6. There is no dispute about the fact
that the suit under Section 229B of
U.P.Z.A. & L.R. Act filed by the petitioners
were decreed in the second appeal by the
Board of Revenue vide judgment and order
dated 11.7.1990 after hearing the counsel
for the parties. Paragraph No.5 of the
judgment of Board of Revenue will be
relevant for perusal which is as follows:

"b. The learned counsel for the
respondent has argued that the fact as is



94 INDIAN LAW REPORTS ALLAHABAD SERIES

evident from the extracts from the Khasras
and Khataunis filed by the parties, all go to
show that the names of the plaintiffs have
never appeared in revenue records and if
some patta would have actually been
executed the name of plaintiff their name
must have been brought on record. The
learned counsel for the respondent has
further argued that evidently the land in
dispute has remained recorded as Sanjar
belonging to the Gaon Sabha including the
revenue records pertaining to consolidation
of holdings operations and there is non
evidence that the plaintiffs have ever paid
any land revenue for the land. In reply to
the contentions of learned counsel for the
appellant about the cancellation of the
house the learned D.G.C. (R) has said that
these contentions are irrelevant for this
case nor there is any evidence for that
effect.”

7. Perusal of Paragraph No.5 of the
judgment of Board of Revenue fully
demonstrate that the judgment dated
11.7.1990 is not ex-parte against the Gaon
Sabha and State. The first restoration
application filed at the instance of the Gaon
Sabha and State was rejected by the Board
of Revenue and the second review
application filed at the instance of the State
and the Gaon Sabha after 22 years of the
date of judgment of the Board of Revenue
has been allowed, the judgment passed on
merit by the Board of Revenue has been set
aside. Since the Board of Revenue vide
judgment dated 11.7.1990 has allowed the
appeal on merit after hearing the counsel
for the parties, as such, the State or Goan
Sabha can challenge the judgment passed
on merit by the Board of Revenue dated
11.7.1990 before the higher Court rather by
way of restoration or review before the
same Court even after 22 years. It is also
material that respondent no.4 challenged

the order dated 11.7.1990 before this Court
in the year 2013 which was dismissed by
this Court vide order dated 19.9.2013
although counsel for the respondents
submitted that filing of Writ-B N0.5377 of
2013 is the manipulation of the petitioners.

8. The Board of Revenue has
arbitrarily condoned the delay in filing the
review application and allowed the review
application  without  considering  the
provisions contained under Order 47 Rule 1
of the Code of Civil Procedure. The
provisions of Order 47 Rule 1 of the Code
of Civil Procedure are as follows:

"1. Application for review of
judgment?(1) Any person considering
himself aggrieved?

(@) by a decree or order from
which an appeal is allowed, but from which
no appeal has been preferred,

(b) by a decree or order from
which no appeal is allowed, or

(c) by a decision on a reference
from a Court of Small Causes,

and who, from the discovery of
new and important matter or evidence
which, after the exercise of due diligence,
was not within his knowledge or could not
be produced by him at the time when the
decree was passed or order made, or on
account of some mistake or error apparent
on the face of the record, or for any other
sufficient reason, desires to obtain a review
of the decree passed or order made against
him, may apply for a review of judgment of
the Court which passed the decree or made
the order.

(2) A party who is not appealing
from a decree or order may apply for a
review of judgment notwithstanding the
pendency of an appeal by some other party
except where the ground of such appeal is
common to the applicant and the appellant,
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or when, being respondent, he can present
to the Appellate Court the case on which he
applies for the review.

[Explanation.?The fact that the
decision on a question of law on which the
judgment of the Court is based has been
reversed or modified by the subsequent
decision of a superior court in any other
case, shall not be a ground for the review of
such judgment.]"

9. The Apex Court considering the
provisions of Order 47 Rule 1 of Code of
Civil Procedure as adjudicated the
controversy of review jurisdiction in the
following cases:

1. Haryana Vs. Mohinder Singh
and Others reported in JT 2002 (10) S.C.
197. Paragraph No.5 of the judgment will
be relevant which is as follows:

"5. We have carefully considered
the submissions of learned counsel
appearing on either side. The division
bench in the High Court, in our view,
completely overstepped the limits of its
review jurisdiction and on the face of it
appears to have proceeded as though it is a
rehearing of the whole petition which had
been earlier finally disposed of. It has often
been reiterated that the scope available for
a litigant invoking the powers of review is
not one more chance for rehearing of the
matter already finally disposed of. The
course adopted in this case by the High
Court appears to be really what has been
held by this Court to be not permissible. On
this ground alone, without expressing any
views on the merits of the claim, the order
of the High Court dated 14.5.99 is set aside
and the original order dated 14.5.1998
shall stand restored. While noticing some of
the submissions made on merits by either
side, we consider it appropriate to place on
record that even the learned counsel for the
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appellant could not seriously dispute the
position that the respondents would at any
rate be entitled to be placed on the 'first
higher standard pay scale' and that to this
extent atleast, the respondents' claim would
deserve consideration. The appeals are
allowed in the above terms. No order as to
costs."”

2. Parsion Devi and Others Vs.
Sumitr Devi and Others reported in JT
1997 (8) SC 480. Paragraph No.9 of the
judgment will be relevant which is as
follows:

9. Under Order 47 Rule 1 CPC a
judgment may be open to review inter alia if
there is a mistake or an error apparent on the
face of the record. An error which is not self-
evident and has to be detected by a process of
reasoning, can hardly be said to be an error
apparent on the face of the record justifying
the court to exercise its power of review
under Order 47 Rule 1 CPC. In exercise of
the jurisdiction under Order 47 Rule 1 CPC it
is not permissible for an erroneous decision
to be "reheard and corrected”. A review
petition, it must be remembered has a limited
purpose and cannot be allowed to be "an
appeal in disguise".

10. So far as case law cited by learned
counsel for the respondent are concerned, it
will be relevant to mention here that liberal
view can be taken by the Court under the
circumstances of the case so that matter can
be adjudicated on merit. In the present case
second appeal has been adjudicated once on
merit vide judgment dated 11.7.1990, as such,
for exercising review jurisdiction after 22
years there is no question of taking liberal
view by the Court, as such, case laws cited by
learned counsel for the respondents are not
applicable in the present controversy.

11. Considering the ratio of law laid
down by the Apex Court as well as by this
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Court and the fact that judgment dated
11.7.1990 was passed on merit after
hearing both the parties, the review
jurisdiction exercised by the Board of
Revenue after 22 years from the date of the
judgment passed by the Board of Revenue
on merit is wholly without jurisdiction and
cannot be sustained in the eye of law. The
impugned judgment and order dated
15.7.2015 passed by Board of Revenue,
Allahabad in Review Application Nos. 1
and 2 of 2012-13 is liable to be set aside
and is hereby set aside. The original order
of Board of Revenue dated 11.7.1990 shall
stand restored.

12. The writ petition is allowed.

13. No order as to costs.
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R AT g o, g I9dT B
TdvoH® gl 3T Ul 39 I&¢ H 39
Jae ff & A g e
16.03.1998 ¥ fo1 fardil ergafa @ soeit
T 9 Y ¥ fRd @11 I Jarieid
& USlipd U feHid 10.04.1998 &1 Dig
IR H 781 T, qa3WRid Fo 1272/- &l
U db, ST TR 583690 UT I
T$ A feAid 12.06.1998 & TaU Ul
T, g 39 SUPI o TPR IR
fean sfie fodt dgaR ISR e &
PRUT 3T 3BT T YA BT AR
BIS T I 4T T

(") YfH® = 30 UGR T Jariiore
& fIRad HYH B SIBR fobdm g 3o

fafed wu $ cremn 3 Re
IS A 30 UG H 4fe &
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fifad HYUT P SRAIBR Hd §U 30
fafad Y= & qlevmA|

(@) ¥H9 T A 4HE us gRI
A S1h TR B U 3RS 1 J1Hd g
Tardioi &1 Afeq i gir |74 feran
T TYT YA & &1 S, uRUfT &
PHRUT 11.12.2018 HI JdESIHd Bl
STCRT STRIA B BT TR JHT B
fean| faqid 01.07.2019 T JAdRSID I
yfies el T SR & &1 aur feais
14.10.2019 & TgRISTeG BT T1eT Pl
B R Y gATE PR far T

@) 37 uRfyaat § snafdd smars
feAe 02.12.2019 TR e mar S
e 3% A &

" 410 TIG] FT dBb G T TEIT
37 T 7 FeT & arql smE 7 3T
FYT Pl U7 FIT TG NG I g
fFar 81 dargiee 7 ggfa saww 139
T7 & §Ig W 3T BiF GG e
Tegd 787 191 81 410 7 3u for@d
FYT UG e Tisq o FeT 6 & TF
1q9elf giasrT H fqTi® 02-05-1989 &
FIPIaR FH 5e07 & JT I & &7
g5 g3 or SN gfdars] Gargioes 7
f37i16.03.1998 7 FiBY! G fH1er faar
forad Reg 8 15 387 U peiev a8 &
240 137 T 3/ Frf a7 81 59 JBR
oifeE &7 8§ GI7 TET BT
FotflosfTdoTlouae &1 &NT 6 TT &I
e 81 418 ar gHif F1 A §
IR V6T &1 3 3G gd guf daT T
3= THET fod oyl Tied dar 7§ eI
BT |

JFT T F GRYET § g BT
Sfacien 157 T orad &y 8 1 Y0%

7 37 F917 T 35aE] 4 T8 g far
& [ g5 [39/% 02.051989 & [37i%
16.03.1998 TF GarIH] & TaT B
V67 & ol U Feiey g% & 240 37 @
IeT P Al &1 TI5 Y1HE P FTIH
16.03.1998 &7 HIqa1G] 9ardioid g7 [a-1
R oid 39 T SR 97 29 Jard
T @1 T2 8§ o SaUHe &l
Jargioies! &1 gafa sauv 133 o7 &
Fiaqe 7 915® & YT & [AwiT oFr
Fig TeT 787 1297 & forerd 1 s &
FYT OV JIIYT 197 5713/ 414% 7 Jar
THI &1 [Af @ FarR §¥isR 76T &
HT FY [T & o} =TT TIeT & M
7 &7 g Sra 5 Y15 dar gEia
1131 & Sre 81

FWlgT Qg & STYN uv
16.03.1998 P! 7P &7 T THIT B
T 81 5% It GFT A & Fig Fel
o} erypRRT FFierT § 767 81 59 gRN&y
7 Y qrdl 39 [ @ gd dar Tl
T4l & Gy QU §BIRST g 3 TH BT
Ml Fied Har H FeIcT 817 &I SH9BINT
g/ degurR T3 e & gy F
sfafvia  fFar orar gr  (@ied
AT gIR)

(@) Yae® gRT U uidfAr oF
fadid 06.03.2020 &I THULT 3™
faqi 11.12.2018, 01.07.2019, 14.10.2019
g 3aTS feATh 02.12.2019 P URT HRA
¥ fau ofea fear mn, f& g
Jarieis & HfFHd fda &) U T8t
gof U1l ol gR1 39 Wl U3 W
3y i gIfed &1 Wt fb S1es fAumT &
fUfS e gRT Aifeq & daiid 89 &t
gy g1t 1 o9 <amarerd 3 sex foie
15.01.2021 GRT Iad UIRAT U7 1 R
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R feur fos, s@rs feAid 02.12.2019 &
giRd 811 & IR Ui it g T,
TSI 06.03.2020 T Iad Ul o=
cIRae foram Tar auT fgi® 08.03.2018 &
ST AT WSl 14T UT ST Ut &, STh
fqumT g1 gf® foar war fas, Y 09.03.2018
P! 41 ol &1 g Wt 81 T/ o7 9y
YTt R Tl DT 10 9 IYh] Il GIHY
1 TR Y sifpa unl sra: urdAT ud
PR B BT BIs YR 8] 7|

2- AP BT &l

@) it = YH T, IRl @dares)
P fagM sif¥igadr = o far fo Tareis
I ot Aife aifiya gt gem T SR A g
IO Ao it e waeh )R IufRid
21 3R a7 08.03.2018 BT T AT e
a8 T/ g, o fAid 10.08.2018 AT
3 foodt +ff fafy wR Aifew amila gH &1
SR TATEe W 3ifdd gidTl e &1 uef
AH, 39 fofad wya W 9 foram mam, sy
TAd B | Ys 3 S0n Ua H s o ki
o TR, & THe IUaist] Ta| x| 3id:
o gy &1 I8 sy T &iffie = 240
T 3ifdep BRI Th Bas 9y | fpaT T,
BT 3R Bl d bad AN W
3R |

@) 40D & HIAER SUD! A
16.03.1998 BT B fRT B T ATH
S{TGRT TR fohaT T TR, 91 =aTerd !
3N faarg 31122003 & Wl T,
i 5 o 91g, ofd: 3 31w faead &
PRI W 3HHufT 767 foram ST =nfed
i

(M) T T YTHE B g I 64
gy g TUT ITBT 1998 b IWI AR
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RER 84 &1 ®is IR SR
qﬂﬁ?ﬂﬂ?w@ﬁﬁ%l a1 # g
fFgfaT X &1 ofme guf %0 A Tad a
3T § quT, gul gHmT 99 o @
ern%w W@ﬁ%wm

(&) Sfferae 4 gg it B fbar fob

T A 705 Bt SR S AT,
fSrad IR oA IO 39
frpd R ugadr § & Ja1 Faws |
4 o1 Jart R 8t B3 8 < faarg
3! R &) ufgar 98t A it =Rl
% Sffaiad O fgfad T quf a@mn
I BT Y Wd: T8l 81 Jobal |

3- Yf¥P BT U

@) ft IR diaraa, fagm
SaadT = 4H® HT g @1 dUT HYH
foar fe eI faurT grR1 oIRY g ™
T oA @ gufa: fafed § b, Yo
P AT arid 8 T AT 9uT Ot 3(Ut
THIAR U1 U 9 @4 & o
SHeR §1 o9 <IrTed 3 4f¥e & HU
9 UHRU & ql b &F T [@d gU
Wwﬁmmﬂam% &m
IT¥ T 4t aRE O 5a&U B BT Al
DS YR & 9 & DS AT Bl
YT 7 U HYT P §d e &b forw
g fofd® =vid & g & Uy
Td o, dee Rig am uarEfEn
MfpaR e iad fesgaa, 2005 (5) T
S 15147; U §gIgY qadl g
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SHIRTS el 2019(11) TS, 697;
I WS M §91H AR Pie g Ui,
gATgElG 2002 (4) U S&31.3295;
IR FUR Ay s9W I wew
R 2005 (5) € S&91.4230; qY
IPTCGR UTgde fafiies a9 S<R
USRT RMNH 2019 (10) IS, 305;
fefasm wie onfhR wive
feudde sam ot dawR SR
FHR o[ 9 s (Re it =R
12954/2018 MR fdie 10.4.2018) 3R
HY fFar fr Tfew arfid 81 & I
W} 3T U&7 I\ DI G H 4lH &
Ue o 1 H 3@d gu fFvfg 33 7 o8
fafires e 7€ 1 o faare, uftres & R
%I &H # YEd gu Fuiikd &= =gl
e U ¥ &1 ¥ gus &A1 fafd
forg 81 3% four grr & T fR¥ufa
3{ReT, e AIfid 81 &1 A1 I18h B |
SR YardYSTeh S{UAT Ug T axdTael TEd
Tt BT ® ol ITP ufapd Fufg form
SRk

4- fa=dwor

(@) IWRIad afvrd gl gell & U
g U=ae & IRIp URRed ¥ g fafea
2 5 T fum & R emen 9 Aifew
T B aTd BT 19 § I gIHTY o
BN & 16T A I8 Afyarfed g wrar g, fb
ey Jariieie &1 aHld g T ATl
Jaoie | Aifley U R4 drd &l
geR farfed =&t o 81 Yardivie =
Aifeq anfiad 81 & a1 ot g1 ger o
ATy & A Ta1 URd foba, 3rd: 47
T gR1 4T &1 e 01 o & IS
fafdres e wedia a7 gt g1 Sfd: IdHH
UHIU Hod Jo Yo 3NN iffgH
1947 1 YRT 6 T BT o0 g3 3|

(@) IWIad dd § Had U fog @
S 39 foarvfia 3 91T §, 5 o 94|
T GRT 4 0® &1 g: Fgfad g gof
FHIT 9d9 BT 3N, TAHM UH0 &
a9 uRfAfaal & = 3Ifa g, afe
3Nt faare 5 av a1e UfNa forar
HiTH THUT & SR 1 58 TN DI 3G
UR @R 9@ ¢ d UOl $ls o Wied
UATael R U« el g [ 4l 1998
¥ 2019 9 T I foT fbddt IR &
3T Sia 19 Hcfid Bl T 2

N 39 Jeo ¥ I=aay arrey &1
% A9 fAvfg &t R Rig s9mw
TRiteged gl dossgosio,
2021 THoHtoHlo 3f-THATS THolo
670 & HHA H UG fooar mar §, o
A TRl & ql | YUid: IUGe @,
el SWIEE UNH 9 3 g9
AAFAR (2019) 14 THAIH. 353 &7
YR d 8¢ U I8 FuilRa fopar mar
o U9 g1 § 98T YT 6 TH &1 Ieaqd
g a9 W g e 9 of semn aaq
BT A Wa: TR a1 g bl & qUl
b VM W Had Th Gd Irad
UfdeR UeH R4 BT ey Wt U
IO e 8 9T g1 359 vl &
TR 6 & T 39 Y €

R/ - s i (s A=/
HTEN & 517 &1 B3 1755 767 &1 8]
IRIRIGT! 3 55 Gl & 1 39 iy
gRT giaunied Nigid. 58 Io AR
(GWIFS & [T 7 Gy faar 7 &
oG 557 Gea Hf T 8 @1 i
BT 3HF Fugad 51/ g Fegl H
EHRT (355 75 & [& gg/FT @ 78]
&l TGB! & €25 T BT Ieig &fad
i
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(&=} 3raTe T RfehT e gR1)
5- faremd

@) SR fawraw & dedf & 18
& # X9d gU b 4f® = Jadioie &
Y Had 9 Y RS gD &b &g H
HId fohaT 9 1998 ¥ 2019, TE SHTATS UIRT
§3M1 311 b U 8T HIHT S Febell fob
3 23 g d& ofS A ®is ot wEf @
ﬁw&mﬁeﬂaqam%ﬁuﬂéf
8 1 34 STIeT 99T d@ af gul v
RISATR 38T 8, a%n&rfira?aﬁerrqaafqﬁ
64 I T BT 9 JWIAd eaifd fafy

é?rrr > &n?r&fr % ®IF W yfid Bl
HOIICII\SiOb gIx| quq 3 dRg Uh HQFT

YidehR & U H GEH B DI S &l

fafd O 8 TWiE & 3fax ITD gRI Jford
S WA 7 aRd S| 31d: I e
g fAdw fear smar g

3d: daAM el IWIad
e & 9 3 Tu ¥ WieR &
STt 8 @ SMafid 3rars femie 15.01.2021,
IWRIgd 3Mey g A & MUR W
S T ST ARNFAT fohar Srar 5|
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Writ C No. 14031 of 2022
Shakuntla Devi ...Petitioner
Versus

State of U.P. & Ors. ...Respondents

Counsel for the Petitioner:
Sri Man Bahadur Singh, Sri Rakesh Pande
(Sr. Advocate)

Counsel for the Respondents:

C.S.C,, Sri Ashok Kumar Giri, Sri Ashok
Kumar Tiwari, Sri Syed Ahmed Faizan, Sri
Ten Singh, Sri Zaheer Asghar, Sri S.FA.
Naqvi (Sr. Advocate)

A. Constitution of India — Article 226 -
Writ — Maintainability — Plea that writ is
premature, how far permissible — By
determining and delimitation of the
wards, the impugned notification paved
way for holding fresh election alongwith
election of other Municipalities — Effect —
Held, fresh exercise undertaken in
pursuance of the impugned notification
will have the effect of curtailing the
duration of Municipality she is heading,
she definitely has an actionable right in
presenti to challenge the notification and
the consequential exercise, to protect her
constitutional and statutory rights — The
petitioner cannot be made to wait till the
notification for holding the election is
published, when the stand of the
respondents is clear and unambiguous in
relation to the proposed election
scheduled to be held in December, 2022 —
High Court found no force in the
contention that the petition is premature,
or is based on mere apprehension. (Para
14)

B. Constitution of India — Article 243-Q,
243-R — UP Municipalities Act, 1916 — Ss.
3, 9, 10-A and 333 — Fresh election of the
municipality — Five year tenure of
municipalities, how far relevant — Held,
duration of the Municipality, elected on
13.3.2022 would be five years from the
date of its first meeting in terms of Article
243-U r/w S. 10-A of the UP Municipalities
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Act — Present Municipality is entitled to
run its full duration of five years from the
date of its first meeting — The stand of the
St. respondents that its term would expire
in November, 2022 and therefore, exercise
for holding general election of the
Municipality is being taken to constitute a
new Municipality in its place, cannot be
countenanced, being in teeth of the
constitutional mandate. (Para 58)

Writ petition allowed. (E-1)
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(Delivered by Hon’ble Manoj Kumar
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1. The petitioner is elected
Chairperson of Nagar Palika Parishad,
Siswan Bazar, District Maharajganj. She
has challenged the notification dated
26.04.2022 issued by respondent no.1, the
State Government, addressed to District
Magistrates of 67 districts, directing them
to initiate exercise for delimitation of wards
in 151 Municipalities, which have been
newly constituted or have undergone
extension of municipal limits since the last

general election. The list of such
Municipalities is annexed alongwith the
impugned notification. Nagar Palika
Parishad, Siswan Bazar is at serial no.22.
The petitioner has also prayed for a writ of
mandamus restraining the respondents from
initiating process for holding fresh election
of Nagar Palika Parishad, Siswan Bazar,
Maharajganj expected to be held by the end
of the year - 2022 and from interfering in
the functioning of the petitioner as
Chairperson of Nagar Palika Parishad,
Siswan Bazar until the expiry of the term of
Nagar Palika on 31.03.2027 unless
dissolved earlier.

2. The above reliefs have been
claimed in the backdrop of following facts:

2(1). Siswan Bazar, District
Maharajganj was initially notified as a
Nagar Panchayat under Section 3 of the
UP. Town Areas Act, 1914 vide
notification dated 3.02.1953. It comprised
of 14 wards and the total population of the
Nagar Panchayat as per census of India
2011 was 20963. The last election of Nagar
Panchayat, Siswan Bazar was held on
12.12.2017, whereby the Chairperson and
14 Ward members were elected, followed
by constitution of the Nagar Panchayat.

2(2). Later on, the State
Government decided to create a new
Municipal Council (Nagar Palika Parishad)
in Siswan Bazar, Maharajganj by adding 22
revenue villages/ 17 Gram Panchayats in
the existing Nagar Panchayat area and
accordingly, issued a draft notification
dated 10.12.2019. It was followed by a
final notification dated 31.12.2019 issued
under clause (2) of Article 243-Q of the
Constitution of India read with Section 3
(2) of the U.P. Municipalities Act, 1916,
thereby including the area mentioned in
Schedule 1 of the notification in the
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transitional area of Nagar Panchayat
Siswan Bazar. Additionally, the transitional
area of Nagar Panchayat Siswan Bazar,
Maharajganj mentioned in Schedule Il of
the notification was notified as a smaller
urban area (Municipal Council) to be
known as Municipal Council Siswan Bazar,
District Maharajgan;.

2(3). It led to filing of P.IL.
No0.1822 of 2020 (Anoop Kumar Pathak
and another Vs. State of U.P. and others)
for direction (i) to the State respondents to
dissolve the erstwhile Nagar Panchayat
Siswan Bazar, Maharajganj; (ii) to
constitute the Municipal Council and Ward
Committees and (iii) to appoint
administrator in Municipal Council, Siswan
Bazar, District Maharajganj. The said writ
petition was disposed of by order dated
8.02.2021 with direction to the District
Magistrate, Maharajganj to hold election of
newly created Municipal Council, Siswan
Bazar, as early as possible, however not
later than three months from the date of
communication of the order. The operative
part of the order is as follows:-

"In the case at hand evidently
with the Notification dated 31.12.2019
Municipal Council, Siswan Bazar, District
Maharajganj is constituted. It was the
bounden duty of the District Magistrate as
early as possible make preliminary
arrangements for the holding of first
elections. Non holding of election for over
one year reflects inaction and non
performance of statutory obligation, by the
District Magistrate.

In view whereof the District
Magistrate, Maharajganj is directed to
hold election of newly created Municipal
Council, Siswan Bazar, as early as
possible, however not later than three
months from the date of communication of
this order."

Shakuntla Devi Vs. State of U.P.& Ors. 103

2(4). In pursuance of the above
direction, the State Government vide its
communication dated 2.06.2021 addressed
to District Magistrate, Maharajganj directed
him to appoint administrator and to initiate
process for constitution of newly created
Nagar Palika Parishad, Siswan Bazar by
holding the elections. The District
Magistrate vide order dated 8.06.2021
issued in purported exercise of power under
Section 333 of the U.P. Municipalities Act,
1916 constituted a Committee of five
persons to exercise the power and perform
the duties and functions of newly created
Nagar Palika Parishad until it is
established.

2(5). At this stage, Smt. Ragni
Devi, the elected Chairperson of Nagar
Panchayat Siswan Bazar, challenged the
order of State Government dated 2.06.2021
and the consequential order of the District
Magistrate dated 8.06.2021 appointing
Committee to manage the affairs of the
newly created Nagar Palika Parishad by
filing Writ-C No0.13629 of 2021 (Smt.
Ragni Devi Vs. State of U.P. and 3 others).
The said writ petition was dismissed by
order dated 9.08.2021, upholding both the
orders.

2(6). Smt. Ragni Devi aggrieved
by the order of this Court dated 8.02.2021
passed in the PIL and the order dated
9.08.2021 passed in her writ petition
approached the Supreme Court by filing
SLP No0.4233 of 2021 and SLP N0.13806
of 2021 respectively. Both the SLPs were
dismissed by the Supreme Court by
common order dated 17.9.2021. The
Supreme Court, while upholding the
decisions of this Court to hold first election
of the newly constituted Municipal
Council, again directed the authorities to:
"ensure that the elections for establishing
the newly constituted Municipal Council
Siswan Bazar, is conducted at the earliest
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and, in any case, completed within two
months from today and report compliance
in that behalf.

The State must ensure that all
logistical support is provided to the State
Election Commission to ensure that the
elections are conducted by adhering to
appropriate Covid-19 protocol, as would be
in force at the relevant time.

If there is laxity on the part of the
State in ensuring completion of the
elections within two months from today, the
Chief Secretary of the State of Uttar
Pradesh shall be personally responsible in
that behalf."

2(7). On 239.2021, District
Magistrate, Maharajganj sent a
communication to the Director, Lucknow in
regard to compliance of the order of Supreme
Court. While making reference to the letter of
State Government dated 21.9.2021 in
connection with the exercise for determining
the number of wards and delimitation, he was
requested to complete the said exercise under
intimation to him.

2(8). On 25.9.2021, the State
Government issued a notification inviting
objections and suggestion to the draft order
relating to delimitation as stipulated under
Section 11-B (2) of the U.P. Municipalities
Act, 1916. It was followed by a final
notification dated 7.12.2021, thereby dividing
the Nagar Palika into 25 Wards.

2(9). On 14.02.2022, the State
Election Commission, U.P. in consultation
with the State Government issued notification
notifying the election programme for electing
the chairperson and members of Nagar Palika
Parishad, Siswan Bazar. In pursuance thereof,
election was held on 13.03.2022 and results
were declared on 15.03.2022. The petitioner
was declared elected as Chairperson of Nagar
Palika Parishad, Siswan Bazar and a
certificate to the said effect was issued in her
favour by the Returning Officer dated

15.03.2022. On 22.03.2022, the State
Election Commission notified the names of
chairperson and members, who were elected.
On 29.03.2022, the petitioner subscribed to
oath of office. On 1.04.2022, first meeting of
the newly constituted Nagar Palika was held.
2(10). On 26.04.2022, the State
Government  issued the  impugned
communication addressed to District
Magistrates of 57 districts on the subject
relating to delimitation of wards of the
newly constituted municipalities (83 Nagar
Panchayats, 2 Nagar Palika Parishads and
one Nagar Nigam). The said exercise was
also directed to be held in 66 municipalities
that had undergone change of boundaries/
extension of areas, being 66 in number (36
Nagar Pachayats + 21 Nagar Palika
Parishads + 9 Nagar Nigams). This took the
tally to 151 municipalities in all. The
delimitation in the above municipalities
was directed to be held on basis of census
of the year 2011. The proposal was to be
forwarded to the State Government by
5.5.2022 in the proforma prescribed by
Government Orders dated 4.04.2017 and
19.07.2017. Nagar Palika Parishad, Siswan
Bazar, Maharajganj is enlisted at serial
no.22 in the list annexed with the
communication and where the said exercise
was also to be held. The petitioner, who
was elected on 13.03.2022, apprehending
that the impugned communication is a step
towards holding fresh election and will
have the effect of curtailing her term of five
years has preferred the instant petition.

3. The State respondents as well as
the State Election Commission U.P. have
filed separate counter affidavits. In reply,
the petitioner has filed separate rejoinder
affidavits.

4. One Roshan Kumar has sought
impleadment, alleging that he proposes to
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contest the election to be held after
completion of the impugned exercise
relating to delimitation and is therefore
interested in opposing the writ petition.

5. We have heard Sri Rakesh Pande,
learned Senior Counsel assisted by Sri Man
Bahadur Singh for the petitioner, Sri
Ambrish Shukla, learned Additional Chief
Standing Counsel for respondents no.1, 3 &
4, Sri Ten Singh for the State Election
Commission U.P., Sri Ashok Kumar Tiwari,
for respondent no.5 i.e. Nagar Palika
Parishad through its Executive Officer and
Sri S.F.A. Nagvi, learned Senior Counsel
assisted by Sri Ashok Kumar Giri on behalf
of the intervenor - Roshan Kumar.

6(a). Sri Rakesh Pande, learned
Senior Counsel appearing on behalf of the
petitioner submitted that the term of a
Municipality under Article 243-U of the
Constitution and Section 10-A of the U.P.
Municipalities Act is five years from the
date appointed for its first meeting. The
first meeting of the newly constituted
Nagar Palika Parishad was held on
1.04.2022 and, therefore, its five years term
would expire on 31.03.2027. The impugned
notification  directing  the  District
Magistrates to initiate the exercise of
delimitation of wards of municipalities
which were newly created/limits extended
for holding fresh election, may be legal and
valid where elections have not been held
after  the  upgradation/extension  of
boundaries, but not in case of Nagar Palika
Parishad Siswan Bazar, which was
constituted as a Municipality for the first
time after the election dated 13.03.2022. It
was not a case of dissolution of an existing
Municipality and, therefore, the tenure will
be governed by clause (1) of Article 243-U
and not by clause (4) which applies in case
of premature dissolution on the occurrence
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of certain contingencies envisaged under
Section 30 of the U.P. Municipalities Act,
1916.

6(b). The election held on
11.3.2021 was the first election of the
newly constituted Municipality and its
tenure of five years is sacrosanct by virtue
of Article 243-U of the Constitution read
with  Section 10-A of the U.P.
Municipalities Act, 1916.

6(c). In support of the above
submission, he placed reliance on the
decision of this Court in Ragni Devi Vs.
State of U.P. and others as well as the
judgement of the Supreme Court in SLP
No0s.4233 of 2021 and 13806 of 2021 dated
17.09.2021, wherein this Court and the
Supreme Court have held that upon
creation of a new municipality i.e. Nagar
Palika Parishad Siswan Bazar, the existence
of predecessor municipality i.e. Nagar
Panchayat, Siswan Bazar had ceased. The
administrator appointed to manage the
affairs of the new municipality was under
mandate to hold election of newly created
municipality so that the charge is handed
over to it.

6(d). He further submitted that
before notifying fresh election of newly
constituted Nagar Palika Parishad, the
exercise relating to determination of
number of wards and their delimitation was
duly held and this fulfilled the requirement
of Section 11-A and 11-B of the U.P.
Municipalities Act, 1916 and Article 243-S
of the Constitution.

6(e). He further submitted that the
Election Commission harbouring under
some misconception issued the election
notification mistakenly using the term 'bye-
election’, but also simultaneously referring
to Section 13-G which unequivocally
relates to issuance of notifications for
general elections. The term of the newly
constituted Municipality is protected by
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constitutional mandate and cannot be
shortened by wrong use of some word in
the election notification. The election held
in the past in which the petitioner was
elected as Chairperson of the newly
constituted  Municipality was for all
practical purposes, a general election and
not a bye-election and consequently, the
provisions of Article 243-U (4) cannot be
pressed to curtail the constitutional
guarantee.

6(f). It is also urged that there
cannot be any estoppel or waiver of the
rights conferred by the Constitution.
Learned Senior Counsel for the petitioner
has placed reliance on the judgment of the
Supreme Court in Olga Tellis and others
Vs. Bombay Municipal Corporation and
othersl and a Division Bench judgment of
this Court in Achhey Lal Vs. V.C.
Gorakhpur University?2.

7(i). Per contra, Sri Ambrish
Shukla, learned Additional Chief Standing
Counsel submitted that the election held on
13.03.2021 was a bye-election and not a
general election, as is also mentioned in the
election notification issued by the State
Election Commission dated 14.02.2022.
According to him, the aforesaid notification
when it refers to Section 13-G makes a
reference to the power of State Election
Commission to make provision with respect
to issuing of orders generally on all matters
relating to conduct of election (clause ). He
also submitted that the notification is
referable to Section 13-H of the U.P.
Municipalities Act 1916 relating to issuance
of election notification by State Election
Commission in respect of bye-election.

7(ii). The emphasis was on the fact
that the election in which the petitioner was
elected as Chairperson was a bye-election
and not a general election and consequently,
clause (iv) of Article 243-U of the
Constitution and Section 10-A (3) of the U.P.

Municipalities Act, 1916 will come into play
and the petitioner as well as other members
elected in pursuance of the aforesaid
notification shall continue in office only for
remainder of the period for which the
dissolved Municipality would have continued
under clause (1), had it not been so dissolved.
He also placed reliance on the order of
Supreme Court dated 23.11.2021 passed on
the application of State Election Commission
U.P. in SLP filed by Ragini Devi whereby the
Supreme Court had extended the time
prescribed earlier for holding the elections.

7(iii). He further placed reliance on
provisions of Section 3-A, Section 3-B (8),
Section 10-A and Section 151-A of the
Representation of People Act, 1950.

7(iv). He further submitted that the
petitioner does not have any cause of action
to file the instant petition. According to him,
what has been challenged as a notification, is
in fact only a communication sent by the
State Government to District Magistrates of
various districts where the Municipalities
have undergone upgradation/expansion of
boundaries to undertake the exercise of
delimitation of wards. It is not an election
notification, therefore, the challenge is
premature and based on mere apprehension.

8. Sri Ten Singh, learned counsel for
the State Election Commission U.P. as well
as Sri S.F.A. Nagvi, learned senior counsel
appearing for the intervenor, adopted the
arguments of Sri Ambrish Shukla, learned
Additional Chief Standing Counsel.

9. The questions which fall for our
consideration are; -

(i) Whether the writ petition is
premature, based on mere apprehension,
and is liable to be dismissed in limine?

(i) What was the effect of the
notification dated 31.12.2019, issued by the
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Governor, in exercise of power under
Acrticle 243-Q of the Constitution, read with
Section 3 of the U.P. Municipalities Act,
19167

(ilf) What was the status of the
Municipality constituted in pursuance of
the election held on 13.3.2022?

(iv) Whether the term of the
newly constituted Municipality is governed
by clause (1) of Article 243-U or clause (4)
of Article 243-U?

(v) What would be the effect of
use of word "bye election” in the election
notification dated 14.2.2022, issued by
State Election Commission, U.P. on the
status of the newly constituted
Municipality?

(vi) Whether the High Court, in
exercise of power under Article 226, can
grant any relief to the petitioner?

10. We first proceed to examine the
plea relating to writ petition being
premature and based on  mere
apprehension. The impugned notification
dated 26.4.2021, issued by the State
Government, is addressed to the District
Magistrates of 57 districts wherein 151
existing municipalities have either been
reconstituted or their territorial limits
extended since the last general elections
held in the year 2017. It directs them to
initiate the exercise of determination and
delimitation of wards and supply the details
in prescribed format appended to the GOs
dated 4.4.2017 and 19.7.2017 by the
stipulated date, i.e. 5.5.2022. The said
exercise was to be held on basis of the data
of 2011 Census.

11. Section 11-A of the Act relates to
delimitation of wards and it reads thus: -

11A. Delimitation of wards.- (1)
For the purpose of election of members of
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a municipality every municipal area shall
be divided into territorial constituencies to
be known as wards in such manner that the
population in each ward shall, so far as
practicable, be the same throughout the
municipal area.

(2) Each ward shall be
represented by one member in the
municipality.

12. The exercise of delimitation of
wards as per the above provision is held for
the purpose of holding election of members
of a municipality. It is a step-in-aid towards
constitution of a municipality which under
Section 9 comprises of the elected
Chairperson (President); elected members;
ex-officio members; nominated members
and Chairperson of the Committees
established under Section 104 of the Act.

13. In paragraph nos. 35, 36 and 41 of
the writ petition, it is specifically asserted
by the petitioner that the above exercise of
determination and delimitation of wards
was intended to be held in the newly
created, upgraded and extended
Municipalities, along with other urban local
bodies, whose terms are expiring by end of
the year 2022. It is also asserted that the
said exercise was not required to be
undertaken in respect of the petitioner's
municipality, the election of which was
held recently on 13.3.2022, after carrying
out the same exercise, i.e. determination of
wards and their delimitation. In paragraph
15 and 16 of the counter affidavit filed by
the State, it is asserted that the exercise
relating to determination of number of
wards and delimitation in respect of the
petitioner's  municipality is  being
undertaken, as its term is expiring in
December, 2022 and consequently, fresh
elections are to be held. Same stand has
been taken by the State Election
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Commission, U.P. in the counter affidavit
filed by it.

14. It is evidently clear that the
impugned exercise for determination of
wards and their delimitation in respect of
Nagar Palika Parishad, Siswan Bazar,
Maharajganj, was undertaken in pursuance
of the impugned notification to pave way
for holding of fresh elections in December,
2022, when  elections of  other
municipalities is also scheduled to be held.
As the specific case of the petitioner is that
its term is upto 31.3.2027 and fresh
exercise undertaken in pursuance of the
impugned notification will have the effect
of curtailing the duration of Municipality
she is heading, she definitely has an
actionable right in presenti to challenge the
notification and the consequential exercise,
to protect her constitutional and statutory
rights. The petitioner cannot be made to
wait till the notification for holding the
election is published, when the stand of the
respondents is clear and unambiguous in
relation to the proposed election scheduled
to be held in December, 2022. We thus find
no force in the contention that the petition
is premature, or is based on mere
apprehension.

15. We now proceed to examine the
issues arising in the case on merits.

16. A bird's-eye view of the relevant
provisions of the Constitution, particularly
Part IX-A, inserted by the Constitution
(Seventy Fourth Amendment) Act, 1992,
and cognate enactments which deal with
Municipalities, will help in understanding
and analysing the issues at hand. Part IX-A
came into effect from 1.6.1993. It defines
"Municipality" under Article 243-P(e), as
an institution ~ of  self-government
constituted under Article 243-Q.

17. Article 243-Q relates to
Constitution of Municipalities and reads as
follows: -

2430Q. Constitution of
Municipalities -

(1) There shall be constituted in
every State,--

(@) a Nagar Panchayat (by
whatever name called) for a transitional
area, that is to say, an area in transition
from a rural area to an urban area;

(b) a Municipal Council for a
smaller urban area; and

(c) a Municipal Corporation for a
larger urban area,

in accordance with the provisions
of this Part:

Provided that a Municipality
under this clause may not be constituted in
such urban area or part thereof as the
Governor may, having regard to the size of
the area and the municipal services being
provided or proposed to be provided by an
industrial establishment in that area and
such other factors as he may deem fit, by
public notification, specify to be an
industrial township.

(2) In this article, "a transitional
area"”, "a smaller urban area” or "a larger
urban area” means such area as the
Governor may, having regard to the
population of the area, the density of the
population therein, the revenue generated
for local administration, the percentage of
employment in non-agricultural activities,
the economic importance or such other
factors as he may deem fit, specify by
public notification for the purposes of this
Part.

18. Article 243-Q envisages three
levels of Municipalities to administer (i) a
transitional area, that is to say an area in
transition from a rural area to an urban
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area, to be known as a Nagar Panchayat;
(if) a smaller urban area, to be known as a
Municipal Council and (iii) a larger urban
area, i.e. a Municipal Corporation. Article
243-Q(2) defines these to mean such area
as the Governor may, having regard to the
population of the area, the density of the
population therein, the revenue generated
for local administration, the percentage of
employment in non-agricultural activities,
the economic importance or such other
factors as he may deem fit, specify by
public notification for the purposes of this
Part.

19. In order to carry out the mandate
of the Constitution (Seventy Fourth
Amendment) Act, 1992, the U.P.
Municipalities Act, 1916 was amended.
Section 3 of the Act provides for the
Declaration etc. of the transitional areas
and smaller urban areas and reads thus: -

3. Declaration etc. of transitional
area and smaller urban area -

(1) Any area specified by the
Governor in a notification under clause (2)
of Article 243-Q of the Constitution with
such limits as are specified therein to be a
transitional area or a smaller urban area,
as the case may be.

(2) The Governor may, by a
subsequent notification under clause (2) of
Article 243-Q of the Constitution, include
or exclude any area in or from a
transitional area or a smaller urban area
referred to in sub-section (1), as the case
may be.

(3) The notifications referred to
in sub-sections (1) and (2)] shall be subject
to the condition of the notification being
issued after the previous publication
required by Section 4 and notwithstanding
anything in this section, no area which is,
or is part of, a cantonment shall be
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declared to be a transitional area or a
smaller urban area or be included therein
under this section.

20. Section 3 is similar provision in
the U.P. Municipal Corporation Act, 1957
and it reads thus: -

Section 3 - Declaration of larger
urban area -

(1) Any area specified by the
Governor in a notification under Clause (2)
of Article 243-Q of the Constitution with
such limits as are specified therein to be
larger urban area, shall be known as a
City, by such name as he may specify.

(2) Where, by a subsequent
notification under Clause (2) of Article
243-Q of the Constitution the Governor
includes any area in a city, such area shall
thereby become subject to all notifications,
rules, regulations, bye-laws, orders and
directions issued or made under this or any
other enactment and in force in the city at
the time immediately preceding the
inclusion of such area and all taxes, fees
and charges imposed under this Act, shall
be and continue to be levied and collected
in the aforesaid area.

21. In the case at hand, the State
Government by  notification  dated
31.12.2019, included the areas mentioned
in Schedule-l1 of the Notification in the
transitional area of Nagar Panchayat,
Siswan Bazar, Maharajgan;j, and
simultaneously upgraded Nagar Panchayat,
Siswan Bazar, Maharajganj to the level of a
Municipal Council, i.e. a smaller urban area
comprising of territorial area mentioned in
Schedule-1l of the Notification. It is
referable to the constitutional power vested
in the Governor under Article 243-Q of the
Constitution and Section 3 of the U.P.
Municipalities Act, 1961.
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22. The aforesaid exercise was called
in question by Ragini Devi, the then
Chairperson of Nagar Panchayat by way of
a writ petition3 before this Court, on the
ground that she was elected on 1.12.2017
and the notification issued by the State
Government dated 31.12.2019 had the
effect of cutting short her tenure of five
years. She also called in question the order
passed by the State Government dated
2.6.2021 and the consequential order of the
District  Magistrate  dated  8.6.2021,
appointing a Committee to manage the
affairs of newly constituted Nagar Palika
Parishad. However, the challenge was
repelled by this Court by its order dated
9.8.2021, holding that the exercise
undertaken in pursuance of notification
issued by the State Government was
referable to Section 3(1) of the Act,
whereunder as noted above, the Governor
is vested with the power to issue
notification in terms of clause (2) of Article
243-Q of the Constitution, declaring the
transitional area of a Nagar Panchayat as a
Municipal Council (smaller urban area)
with such limits, as are specified therein.
As a necessary corollary thereof, it was
held that Section 333 of the Act would
come into play and the Municipal Council
which was newly created, would be
managed by the District Magistrate, or
other officer, or committee, or authority
appointed by him in this behalf, until a
Municipality is established, after holding of
first elections thereof.

23.  Section 333 of the Act is
reproduced for ready reference: -

333. Exercise by District
Magistrate of Municipality's power
pending establishment of Municipality -
When a new municipality is created under
this Act, the District Magistrate, or other

officer, or committee, or authority
appointed by him in this behalf, may until
a Municipality is established, exercise the
powers and perform the duties and
functions of the Municipality, and, he or
it shall, for the purposes, aforesaid be
deemed to be the Municipality :

Provided always that the
District Magistrate or such other officer,
or committee, or authority shall, as early
as possible, make preliminary
arrangements for the holding of first
elections and generally of expediting the
assumption by the Municipality of its
duties when constituted.

24.  The relevant part from the
judgment of this Court dated 9.8.2021 in
Writ Petition No. 13629 of 2021 (Smt.
Ragini Devi vs. State of U.P) s
reproduced below: -

As regards Section 333-A, the
same deals with the consequence of the
declaration of smaller urban area with
the notification issued under Section 3(1)
of the Act, 1916. Section 333 of the Act,
1916 makes provision for the transitional
period and confers the power on the
District Magistrate, or other officer, or
Committee or authority appointed by him
in this behalf, to exercise the power and
perform the duties & functions of the
Municipality, till an elected body takes
over.

25. The Supreme Court while
dismissing the SLP4 filed by Ragini Devi,
endorsed the finding that although the
notification dated 31.12.2019 refers to
Section 3(2) of the U.P. Municipalities Act,
1916, but as a matter of fact, thereby the
area in question had been upgraded to a
Municipal Council and thus, the erstwhile
Nagar Panchayat had ceased to exist. The
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relevant observations made in this behalf
by the Supreme Court are as follows: -

The argument though attractive,
at the first blush, clearly overlooks the
dispensation provided for under Article
243-Q of the Constitution of India. It refers
to municipalities or Municipal Council
areas of different types such as Nagar
Panchayat, Municipal Council and
Municipal Corporation, depending on the
area and other factors to establish such an
entity. Although, the notification refers to
Section 3(2) of the Uttar Pradesh
Municipalities Act, 1916 (for short, "the
1916 Act™) the fact remains that the area in
guestion has been upgraded to Municipal
Council area. It is, therefore, not a case of
expansion of Nagar Panchayat area as is
sought to be projected by the petitioner(s).

Perhaps, keeping that in mind in
another case, the High Court vide order
dated 09.08.2021 in Writ Petition(C) No.
13629 of 2021 rejected the claim of the
petitioner(s) therein on the finding that the
Nagar Panchayat of which the
petitioner(s)’ claim to be elected
representative had ceased to be in existence
with the creation of Municipal Council
(Nagar Palika Parishad) as defined in sub-
Section (9-B) of Section 2 of the 1916, Act
and with the creation of new municipality
by virtue of the stated notification, the
provision of Section 333 of the 1916 Act
would follow. That view is a possible view.

26. The Supreme Court also
deprecated inaction on part of the State in
not holding fresh election for the newly
created Municipal Council, Siswan Bazar,
Maharajganj in the time frame prescribed
by this Court in PIL No. 1822 of 2020. The
Supreme Court issued fresh direction to the
State Election Commission, U.P. to ensure
holding of elections for establishing the

Shakuntla Devi Vs. State of U.P.& Ors. 111

newly constituted Municipal Council,
Siswan Bazar, Maharajganj at the earliest,
however not later than two months from the
date of the order.

27. There are several precedents on
the subject, which take the same view. We
proceed to note some of those to have a
better understanding of the legal
implications of exercise of power under
Article 243-Q of the Constitution.

28. In State of Maharashtra and
Another vs. The Jalgaon Municipal
Council5, Supreme Court considered the
provisions of the Constitution (Seventy
Fourth Amendment) Act, 1992 and held
that the effect of exercise of power under
Article 243-Q is that the predecessor
Municipality —ceases to exist. In
consequence it was held that Article 243-U
which guarantees a fixed duration of five
years to a Municipality, cannot be applied
to a case where the area of one description
is converted into an area of another
description and one description of
Municipality is ceased by constituting
another  Municipality of a better
description. In line with the said reasoning,
it was also held that the statutory provisions
do not contemplate a situation where the
erstwhile Municipality would continue to
exist, as it would result in anomaly and
confusion. The relevant part from the
judgment is reproduced below: -

21. Having heard the learned
Counsel for the parties at length on this
aspect we are of the opinion that the said
hiatus is an unavoidable event which must
take place in the process of conversion of
Municipal Council into a Municipal
Corporation. Reliance on Article 243-U by
the learned counsel for the respondents in
this context is misconceived. The use of
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expression 'a municipality’ in sub-Article
(3) of Article 243-U in the context and in
the setting in which it is employed suggests
and means the duration of the same type of
municipality coming to an end and the
same type of successor municipality taking
over as a consequence of term of the
previous municipality coming to an end.
Article 243-U cannot be applied to a case
where the area of one description is
converted into an area of another
description and one description of
municipality is ceased by constituting
another municipality of a  better
description. Article 243-U(3) cannot be
pressed into service to base a submission
on that an election to constitute a
municipal corporation is required to be
completed before the expiry of duration of a
municipal council.

The constitution of Municipal
Corporation would require notification of
larger urban area and a Municipal
Corporation to govern it. The area shall have
to be divided into wards with the number of
corporators specified and reservations made.
The Corporation would need to nominate
councillors. The territorial limits may need to
be altered. The State Election Commission
cannot conduct election without specifying
numbers and boundaries of wards. New
rules, bye-laws etc. shall need to be framed
and municipal tax structure may need to be
recast. The statutory provisions do not
contemplate a situation where the same area
may be called a smaller and larger area
simultaneously and process of constitution of
Municipal Corporation being commenced
and completed though the Municipal Council
continues to exist. Such an action would
result in anomaly and confusion if not chaos.

29. Again, a Division Bench of this
Court in Keshav Dev Kushwaha vs. State
of U.P. and Others6, relying on

observations made by the Supreme Court in
State of Maharashtra vs. Deep Narain
Chavan7, observed as follows: -

"At the outset, it must be noted
that the petition in question is not one
which is filed in the public interest. The
petition is by an elected member of the
Nagar Palika Parishad, Firozabad.
Elections to the Nagar Palika Parishad
were held on 26 June 2012 and the
petitioner claims an indefeasible right to
hold office for a period of five years. In
fact, that is the basis on which prayer (iii)
seeks a mandamus to the respondents not to
curtail the term of the Nagar Palika
Parishad and to allow the petitioner and
other elected members to continue to
perform their duties. Such a submission
cannot be countenanced. The elected
members of the Nagar Palika Parishad
had, in fact, resolved on 20 October 2011
to recommend the constitution of a
municipal corporation. Be that as it may,
there is no merit in the plea of the
petitioner that elected members of the
erstwhile Nagar Palika Parishad must
continue until their term of five years
comes to an end. This point is no longer res
integra and is governed by a decision of the
Supreme Court in State of Maharashtra
Vs. Deep Narayan Chavan, (2002) 10 SCC
565 where the Supreme Court, while
dealing with the provisions of the
Maharashtra Municipal Councils, Nagar
Panchayats and Industrial Townships Act,
1965, held as follows:

".. under Section 341 of the
Maharashtra Municipal Councils, Nagar
Panchayats and Industrial Townships Act,
1965 when the whole of the local area
comprising a municipal area ceases to be a
municipal area, with effect from the date on
which such local area ceases to be a
municipal area, the Council constituted for
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such municipal area shall cease to exist or
function and the Councillors of the Council
shall vacate office. Article 243-U of the
Constitution unequivocally indicates that
every Municipality, unless sooner dissolved
under any law for the time being in force,
shall continue for five years from the date
appointed for its first meeting and no
longer. The expression "unless sooner
dissolved under any law for the time being"
would bring within its sweep the provisions
of Section 341 of the Maharashtra
Municipal Councils, Nagar Panchayats
and Industrial Townships Act, 1965 and
therefore the moment the Corporation is
constituted in accordance with law, the
elected Municipal Council would cease to
function and so also the Councillors,
though elected will have to vacate the
office..."

30. Another Division Bench of this
Court in Nagar Palika Parishad vs. State
of U.P. and Others8, dealt with the issue
as follows: -

"16. Apart from what is said
above, Article 243U of the Constitution of
India suggests and means the duration of
the same type of Municipality coming to an
end and the same type of successor
Municipality taking over as a consequence
of term of the previous Municipality coming
to and end either prior to the period of 5
years or at the end of 5 years. In other
words Article 243U cannot be pressed into
service in a case where the area of one
description is converted into an area of
another description and one description of
Municipality is ceased by constituting
another  Municipality of a  better
description, that is to say that where the
dissolution is fair accompli and the
Municipality cannot be revived as it was
before, the same cannot be termed a
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dissolution as envisaged under Article
243U and in such an event the provisions of
Article 243U are not at all violated if an
Administrator is appointed under Section
8AA."

31. The same view has been taken by
this Court in Smt. Mohini Sharma vs.
State of U.P.9. The relevant part from the
said judgment is as follows: -

"18. A bare perusal of the Section
5 of U.P. Municipalities Act, 1916, would
go to show that whereby a notification
referred to in sub-section (2) of Section 3
the Governor includes any area in a
transitional area or smaller urban area,
such area shall thereby become subject to
all notifications, rules, regulations, bye-
laws, orders, directions, issued or made
under this or any other enactment and in
force throughout the transitional area or
smaller urban area, at the time immediately
preceding the inclusion of the area. Thus
the affairs of the same will have to be
governed under the provisions of U.P.
Municipalities Act, 1916 and it may be true
that Pradhan in question has been elected
for a period of five years but once the very
identity of the Gram Panchayat in question
has been lost on account of inclusion of
such area, then the provisions of U.P.
Panchayat Raj Act, 1947, would not at all
operate and same will have to be governed
under the provisions of the U.P.
Municipalities Act, 1916. Any other view
would tantamount to diluting the provisions
of Section 5 of U.P. Municipalities Act,
1916.

20. Article 243-E deals with
duration of Panchayat, Article 243-U deals
with duration of Municipalities and both
the constitutional provisions share in
common the expression "unless sooner
dissolved under any law for the time being
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in force". Once Governor takes a call for
constitution of municipality in exercise of
authority conferred under the constitution
namely Article 243-Q that specifically refers
to three type of municipalities i.e. Nagar
Panchayat for transitional area, a Municipal
Council for a smaller urban area and
Municipal Corporation for a larger urban
area, the moment declaration is made under
Article 243-Q read with Section 3 of the U.P.
Municipalities Act, 1916, by the State
Government, then the said municipal body
would be a sovereign body having both
constitutional and statutory status. As already
noted in the earlier part of the judgement, the
constitutional as well as statutory provisions
pertaining to 'Panchayats’ would go to show
that object of Part IX of the Constitution was
to introduce the panchayat system at grass
root level and strengthen the panchayat
system by giving uniform constitutional
vibrant units of administration in the rural
area so that there can be rapid
implementation of rural development sector.
Once there is complete transformation from
rural area to urban area having regard to
population of area, the density of population
therein, the revenue generated from local
administration, the percentage of employment
in non-agricultural activities, the economic
importance and other factors, made by the
State Government, then the said area is
denoted in the notification would be out from
the purview of Part IX of the Constitution and
the provisions of U.P. Panchayat Raj Act,
1947 and the affairs of the said area treating
the same to be urban area would be covered
by the provisions of Part IX A of Constitution
alongwith  the  provisions of U.P.
Municipalities Act, 1916."

32. In Nilesh Singh Vs. State of U.P.
and 4 others10, the effect of issuance of
notification under Article 243-Q of the
Constitution was considered in the context

of the provisions of the U.P. Municipalities
Act, 1916 and the U.P. Panchayat Raj Act,
1947. The Gram Pradhan of the panchayat
area, which was upgraded to a Nagar
Panchayat and as a consequence whereof
he ceased to be in office, had challenged
the notification. This Court in its judgment
dated 8.09.2022 considered the
constitutional scheme and repelled the plea
holding as follows:-

"5.  Constitution defines a
'Panchayat’ under Article 243(d) as an
institution of self-government constituted
under Article 243-B, for the rural areas.
Article 243-E  mandates that every
Panchyat, unless sooner dissolved under
any law, for the time being in force, shall
continue for five years from the date
appointed for its first meeting and no
longer.

6. Similarly under Section 12 of
the U.P. Panchayat Raj Act, 1947, the term
of the Gram Panchayat is five years. Our
Constitution is a living document. The
Parliament while introducing the 74th
Amendment, 1992 conferring constitutional
status to institutions of self-Government
like Panchayats and Municipalities, was
alive of the reality that urbanisation is
making inroads in the rural areas. The
constitutional scheme envisages
constitution of a Nagar Panchayat for a
transitional area that is to say, an area in
transition from a rural area to an urban
area; Municipal Council for a smaller
urban area; and Municipal Corporation for
a larger urban area.

9. Under Section 3-A(2) of the
Act, every Nagar Panchayat or Municipal
Council constituted under sub-section (1) is
a body corporate. Thus, with the issuance
of the impugned notification, an entirely
new body in the name of Nagar Panchayat
- Haisar Bazar has come into existence. It
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has a separate and distinct identity from its
predecessor i.e., the Gram Panchayats
whose territories have been merged in
constituting the Nagar Panchayat. The
provision of Article 243-E and Section 12
of the U.P. Panchayat Raj Act cannot be
read in isolation but harmoniously,
alongwith the other provisions of the
Constitution and the Act. Under Section
333 of the Act, the District Magistrate has
been invested with power to perform the
functions and duties of the newly
constituted Municipality until the holding
of first election.”

33. Having regard to the legal
position enunciated above, we hold that the
effect of the Notification dated 31.12.2019
was that Nagar Panchayat, Siswan Bazar,
ceased to exist. The territorial limits of the
erstwhile Nagar Panchayat, Siswan Bazar,
was expanded by including therein 22
revenue villages/17 Gram Panchayats. A
new Municipality of better description
(Municipal Council), by the name Nagar
Palika Parishad, Siswan Bazar, came to be
constituted. This resulted in coming into
being of a new entity, independent and
distinct from erstwhile Nagar Panchayat. It
is a body corporate in terms of Section 3-
A(2) of the U.P. Municipalities Act, 1916.
Thereafter, followed the exercise for its
composition as provided by Article 243-R
which reads thus: -

243R. Composition of
Municipalities - (1) Save as provided in
clause (2), all the seats in a Municipality
shall be filled by persons chosen by direct
election from the territorial constituencies
in the Municipal area and for this purpose
each Municipal area shall be divided into
territorial constituencies to be known as
wards.

(2) The Legislature of a State
may, by law, provide--
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(a) for the representation in a
Municipality of--

(i) persons having special
knowledge or experience in Municipal
administration;

(i) the members of the House of
the People and the members of the
Legislative  Assembly of the State
representing constituencies which comprise
wholly or partly the Municipal area;

(iii) the members of the Council
of States and the members of the
Legislative Council of the State registered
as electors within the Municipal area;

(iv) the Chairpersons of the
Committees constituted under clause (5) of
article 243S:

Provided that the persons
referred to in paragraph (i) shall not have
the right to vote in the meetings of the
Municipality; (b) the manner of election of
the Chairperson of a Municipality.

34. Article 243-R contemplates that
all seats in a municipality shall be filled by
persons chosen by direct election from the
territorial constituencies in the municipal
area and for this purpose, each municipal
area shall be divided into territorial
constituencies to be known as "wards". The
legislature of a State may by law, provide
for the representation in a municipality of
persons having special knowledge or
experience in municipal administration; the
members of the House of People and the
members of the Legislative Assembly of
the State representing constituencies which
comprise wholly or partly the municipal
area, the members of the Council of State
and the members of the Legislative Council
of the State, registered as electors within
the municipal area; the Chairpersons of the
Committee constituted under clause (5) of
Article 243-S. In order to carry out the
constitutional mandate, the U.P.
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Municipalities Act, 1916 was amended by
U.P. Act No. 12 of 1994 and Section 9
thereof prescribes for the manner of
Composition of Municipalities as follows: -

9. Composition of Municipality. -
(1) A Municipality shall consist of a
President, who shall be its Chairperson,
and, -

(@) the elected members, whose
number shall, -

() in the case of a Nagar
Panchayat, be not less than 10, and not
more than 24; and

(if) in the case of a Municipal
Council, be not less than 25 and not more
than 55, as the State Government may, by
notification in the Official Gazette specify;

(b) the ex-officio members,
comprising all members of the House of the
People and the State Legislative Assembly
representing constituencies which comprise
wholly or partly the municipal area;

(c) the ex-officio members,
comprising all members of the Council of
States and the State Legislative Council
who are registered as electors within the
municipal area;

(d) nominated members, who
shall be nominated by the State
Government, by notification in the Official
Gazette, from amongst persons having
special knowledge or experience in
municipal administration and whose
numbers shall in the case of -

(i) Nagar Panchayat, be not less
than two and not more than three;

(i) Municipal Council, be not
less than three and not more than five;

(e) the Chairperson of the
committees, if any, established under
Section 104, if they are not members under
any of the foregoing clauses :

[Provided that the persons
referred to in clause (d) shall hold office

during the pleasure of the State
Government and they shall have the right
to vote in the meetings of the
Municipalities.]

Provided further that any
vacancy in any category of members
referred to in clauses (a) to (e) shall be no
bar to the constitution or reconstitution of a
municipality.

35. It is clear from the Constitutional
Scheme and the statutory provisions that
first step towards composition of a
Municipality is to initiate exercise for
holding election of the Chairperson
(President) and its members. The direction
of the Supreme Court and this Court to the
State Election Commission, U.P. to hold
elections was intended to achieve the above
constitutional mandate. Indisputably, the
elections of newly constituted Nagar Palika
Parishad, Siswan Bazar, was held on
13.3.2022. The result of the election of
twenty five ward members and Chairperson
was declared on 15.3.2022. They
subscribed to oath of office on 29.3.2022
and the first meeting of the newly
constituted municipality was held on
1.4.2022. The above exercise aided in the
composition of the Municipality in terms of
Article 243-R and Section 9 of the U.P.
Municipalities Act, 1916.

36. We now proceed to examine as to
what would be the duration of the
Municipality so constituted and composed.
Article 243-U prescribes for the term of
Municipalities and it reads thus: -

243U.
Municipalities, etc. -

(1) Every Municipality, unless
sooner dissolved under any law for the time
being in force, shall continue for five years
from the date appointed for its first meeting

Duration of
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and no longer: Provided that a
Municipality shall be given a reasonable
opportunity of being heard before its
dissolution.

(2) No amendment of any law for
the time being in force shall have the effect
of causing dissolution of a Municipality at
any level, which is functioning immediately
before such amendment, till the expiration
of its duration specified in clause (1).

(3) An election to constitute a
Municipality shall be completed,--

(@) before the expiry of its
duration specified in clause (1);

(b) before the expiration of a
period of six months from the date of its
dissolution:

Provided that where the
remainder of the period for which the
dissolved  Municipality would  have
continued is less than six months, it shall
not be necessary to hold any election under
this clause for constituting the Municipality
for such period.

(4) A Municipality constituted
upon the dissolution of a Municipality
before the expiration of its duration shall
continue only for the remainder of the
period for which the dissolved Municipality
would have continued under clause (1) had
it not been so dissolved.

37. Likewise, Section 10-A of the
U.P. Municipalities Act, 1916 provides as
under: -

10A. Term of municipality.- (1)
Every municipality shall, unless sooner
dissolved under Section 39, continue for
five years from the date appointed for its
first meeting and no longer.

(2) An election to constitute a
municipality shall be completed, -

(a) before the expiry of its term
specified in sub-section (1); or
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(b) before the expiration of a
period of six months from the date of its
dissolution :

Provided that where the
remainder of the period for which the
dissolved  municipality would  have
continued is less than six months, it shall
not be necessary to hold any election under
this sub-section for constituting the
municipality for such period.

(3) A municipality constituted
upon the dissolution of a municipality
before the expiration of its duration shall
continue only for the remainder of the
period for which the dissolved municipality
would have continued under sub-section
(1), had it not been so dissolved.

(4) Notwithstanding anything to
the contrary contained in any other
provision of this Act, where, due to
unavoidable circumstances or in the public
interest, it is not practicable to hold an
election to constitute a Municipality before
the expiry of its term, then until the due
constitution of such Municipality, all the
powers, functions and duties of the
Municipality shall be exercised and
performed by the District Magistrate or by
a Gazetted Officer not below the rank of a
Deputy Collector appointed by the District
Magistrate in this behalf, and such District
Magistrate or Officer shall be called the
Administrator, and such Administrator
shall be deemed in law to be the
Municipality, the President or the
Committee as the occasion may require.

38. Article 243-U(1) is a
constitutional guarantee, extended to every
municipality to a fixed term of five years
from the date appointed for its first
meeting, unless sooner dissolved under any
law for the time being in force. Section 10-
A(1) is pari materia with the above
constitutional provision and was inserted in
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the statute to give effect to the

constitutional mandate.

39. The contention of learned
Additional Chief Standing Counsel as
noted above is that Article 243-U itself
draws an exception in relation to the
duration of municipalities. The term of five
years is subject to a municipality being
dissolved under any law, as had happened
in the instant case and consequently, the
new municipality constituted in its place
will continue only for the remainder of the
period, i.e. upto December, 2022 in terms
of clause (4) of Article 243-U.

40. In support of the said contention,
he has placed heavy reliance on the use of
word "bye-election” in the notification
issued by the State Election Commission
dated 14.2.2022. He further placed reliance
on the order of the Supreme Court dated
23.11.2021, passed on the applications filed
by the State Election Commission, seeking
further time from the Supreme Court to
hold the elections. It is submitted by him
that the Supreme Court while extending the
time limit for holding election, had
approved the time frame given in para 22
of the additional affidavit filed on behalf of
the State Government and wherein at Item
No. 15, the election that was to be held,
was described as a "bye-election™.

41. Per contra, learned counsel for the
petitioner, submitted that dissolution
envisaged under clause (1) of Article 243-
U, is that prescribed by Section 30 of the
U.P. Municipalities Act, 1916 on happening
of certain contingencies and not as a result
of automatic dissolution of municipality,
consequent to its upgradation to a higher
level, inasmuch as, it results in formation of
a new and distinct entity and not the
continuation of the earlier municipality. He

further submitted that the constitutional
protection to the duration of municipality
cannot be curtailed by use of any wrong
word in the election notification,
particularly, when the election held in
March 2022 was after undertaking exercise
of delimitation and reservation of
constituencies.

42. Undoubtedly, Article 243-U
guarantees a fixed term of five years to
every municipality. The same provision
however also provides that the term of a
municipality can be curtailed consequent to
its dissolution "under any law for the time
being in force".

43. The phrase "under any law" has
been defined in Concise Law Dictionary as
follows: -

Under a law: The words "under
a law" signify those cases where the
disqualification to stand for election is not
to be found in the parliamentary statute
itself but is imposed by virtue of power
enabling this to be done; in other words,
where it is imposed by a law made by a
subordinate law making authority.

44. According to the above definition,
the phrase "under any law" refers to a law
made by a subordinate law making
authority and not the Parliament itself.
Such law is to be found in the U.P.
Municipalities Act, 1916. In fact, Section
10-A unequivocally clarifies the legal
position in this behalf while referring to
Section 30 of the U.P. Municipalities Act,
1916 as the relevant piece of law in respect
of premature dissolution of a municipality
on happening of certain contingencies.
Section 30 is as follows: -

30. Power of State Government
to dissolve the municipality.- If at any time
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the State Government is satisfied that a
municipality persistently makes default in
the performance of duties imposed upon it
by or under this Act or any other law for
the time being in force or exceeds or abuses
more than once its powers, it may, after
having given the municipality a reasonable
opportunity to show cause why such order
should not be made, by order, published
with the reasons therefor in the Official
Gazette, dissolve the municipality.

45.  Clause (4) of Article 243-U
prescribes that a municipality constituted
upon the dissolution of a municipality
before expiration of its duration, shall
continue only for remainder of the period
for which the dissolved municipality would
have continued under clause (1), had it not
been so dissolved.

46. It is noteworthy that under Section
30, the State Government is invested with
power to dissolve a Municipality on ground
of persistent default on its part in
performance of duties imposed upon it by
or under the Act, or any other law for the
time being in force, or in cases of repeated
abuse of its power.

47. As the dissolution under Section 30
is based on specific charges, it has to be
preceded by an opportunity of hearing.
Article 243-U also refers to a dissolution of
municipality which has to be preceded by an
opportunity of hearing. The opportunity of
hearing envisaged under the above two
provisions is not the same as an opportunity
provided to file objections to draft
notification [Section 4(2)], before the status
of a municipality is changed or its territorial
limit extended in exercise of power under
Article 243-Q and Section 3 of the Act.
Moreover, in such cases, the municipality of
one description ceases automatically upon
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constitution of municipality of a higher
description and no separate proceeding/order
is required for dissolution. This conclusively
suggests that the dissolution which is spoken
of in clause (1) of Article 243-U of the
Constitution, is that provided under the
statutory law, i.e. the U.P. Municipalities Act,
1916, or other cognate enactments. Clause (4)
of Article 243-U prescribes for the same
eventuality, i.e. dissolution of municipality
under any statutory law in force, like Section
30 in case at hand and not where the
municipality had ceased to exist as a result of
a municipality of higher description being
constituted in its place.

48. The reliance placed by learned
Additional Chief Standing Counsel on the
order of the Supreme Court dated 23.11.2021
also does not hold any ground. It seems that
the order was passed on the impleadment and
modification applications, filed by the State
Election Commission, U.P. and the State
Government, in which the State Government
filed an additional affidavit pointing out that
before holding the election, various statutory
compliances have to be made, like exercise
for undertaking reservation of seats under
Section 9-A, delimitation of wards and
issuance of delimitation order under Section
11-A and 11-B, preparation of electoral roll
for every ward and its revision as per Section
12-B and 12-G and in which, considerable
time will be consumed. The affidavit also
mentions that the last general election of the
local bodies in the State was held in the
month of November 2017 and the existing
term of the local bodies is going to expire in
November 2022. Therefore, it was further
asserted as follows:-

"22. That in the aforesaid
background for completion of various
formalities as per provisions contained in
the Uttar Pradesh Municipalities Act, 1916,
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the process for holding Election 2022 of
Urban Local Bodies in the State, shall have
to be commenced at least six months prior
to November 2022 that is during the period
of April - May 2022. As such it would be
highly appropriate to hold the election of
Municipal ~ Council  (Nagar Palika
Parishad) Siswa Bazar alongwith proposed
Municipal Body Election of year 2022.

23. It is needless to mention that
in view of the above facts and
circumstances of the case at least a
minimum period of about 4 months is
humbly sought for from this Hon'ble Court
in ends of justice for completion of all the
procedural  formalities/requirements to
comply with the provisions as contained in
Section 9 to Section 13 of the Uttar
Pradesh Municipalities Act, 1916 before
conducting a free and fair election as
directed by this Hon'ble Court vide its
order dated 17.09.2021.

24. That it is most respectfully
submitted that the process for delimitation
exercise is under progress and for the
aforesaid constituency and if the order for
delimitation is finally issued then the said
period of 4 months will be reduced by 15
days.

26. It is, therefore, most
respectfully and humbly prayed that this
Hon'ble court may very kindly be pleased
to allow the instant Miscellaneous
application no. 1720 of 2021, in the interest
of justice and equity so that election of
Municipal ~ Council  (Nagar Palika
Parishad) Siswa Bazar may be smoothly
conducted within a period of four months
and pass any order or further orders as
deemed fit and proper in the given facts
and circumstances."

49. In paragraph 20 of the said
affidavit, by way of illustration, a time
schedule for taking wvarious actions for

holding the election was disclosed, which is
as follows: -

"20. That in this connection it is
relevant to mention here that for the
purpose of compliance of the aforesaid
Statutory Provisions as contained in the
U.P. Municipalities Act, 1916, the
procedure to be followed is a very time
consuming process. To illustrate the time
Schedule for various actions is shown in
column 3 of the following chart: -

S. Action Requires
No. Time

To issue direction for determination/D- 30 days
Limitation of various wards constituting
the local body.

2. To issue direction to the Director of a
Local Body/District Magistrates, to
submit a proposal for determining the
number of wards.

3. To issue a provisional notification
notifying the proposed no. of wards and
D-Limitation of wards, for inviting
objection to it.

4. The District Magistrate to get the
aforesaid provisional notification
published in the local newspaper for
inviting objection to it.

5. The District Magistrate to forward the
objections  received  against  the
provisional notification alongwith its
comments/recommendations.

6.  The State Govt. to scrutinize and finalize
the objection received from the District
Magistrate.

7.  The State Govt. to issue final notification
notifying the number and D-Limitation
of wards as finalized

8. The State Election Commission to For all the
prepare final revised Electoral list. aforesaid
work 20
days are
requried.

9.  After the issuance of final notification, 10 days
notifying the number and D-Limitation
of wards by the State Govt., the District
Magistrate to collect, after conducting
the Rapid Survey, Figures regarding
population of backward classes and to
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forward such figures to the State Govt.

10. The State Govt. to issue direction to the For the

Director local bodies/District Magistrate work

for providing the details of "Reserved mentioned

Wards" and "Reserved Chairman of a from Serial

local body". No. 10 to
14, a total
of 30 days
are
required.

11. The State Govt. to notifying a
provisional notification notifying details
of the "Reserved Wards" and "Reserved
Chairman of a Ward" for objections if
any to its.

12. The Director local body/District
Magistrate to publish the provisional
notification notifying the "Reserved
Wards" and then "Reserved Chairman of
a local body" for inviting objections to it
if any.

13. The State Govt. to direct D.M. to
forward objections received against the
provisional notification alongwith its
comments/ Recommendations.

14. The State Govt. after scrutinizing and
finalized the objections received through
the District Magistrate to notify final
notification of "Reserved Wards" and
Reserved Chairman of a local body".

15. Holding of By-Elections by the State For the

Election Commission after issuing work
Notification. mentioned
from Serial

16. The State Election Commission to issue

notification for holding Elections. No. 15 to

24, a total
17. The District Magistrate/Election Officer of 30 days

to issue Public Notice. are
. . . . required.
18. The Returning Officer to issue Public

Notice

19. To purchase and submit Nomination
forms.

20. The Scrutiny of nomination form

21. Withdrawal of a candidature by a
contestant.

22.  Allotment of Symbol
23. To hold Election
24. To hold counting

50. The Supreme Court deprecated
inaction on part of the State Authorities in
conducting the election within time
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prescribed as per order dated 17.9.2021, but

having regard to the prayer of the
respondents and  various  statutory
compliances that were to be made,

extended the time limit, observing thus: -

"We direct all concerned to
ensure that the elections are conducted in
conformity with the schedule noted herein
above and that the time frame for giving
effect to the said schedule commences from
today.

No request for further extension
on any ground will be countenanced
hereafter.

We may note that we are not
impressed by the submissions made by the
State Election Commission as well as the
State Government that to avoid duplication
to election process, the subject election may
be allowed to be conducted along with
elections of other corporations/councils in
November, 2022, or for that matter, when
the Assembly elections are due in March,
2022. Instead, we direct the State Election
Commission and all the duty holders to
ensure that the election to the subject
Municipal Council/Nagar Palika Parishad
is completed as per the time schedule,
referred to above, and the period therefor
commences from today, as aforesaid."

51. It is apparent from the order of the
Supreme Court that it specifically repelled
the request made by the State Government
and State Election Commission, U.P. to
hold election of Nagar Palika Parishad,
Siswan Bazar, Maharajganj, along with the
election of other Corporations/Councils in
November 2022, but rather directed them to
hold election as per above time frame. The
time schedule given by the State
Government in para 22 of its additional
affidavit was noted in the order in context
of its plea that four month period was
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required to make the statutory compliances.
While doing so, the Supreme Court had not
made any adjudication regarding nature of
election to be held viz - general election or
bye-election, nor any such controversy was
ever raised before it. On the other hand, the
additional  affidavit of the  State
Government when read as a whole, was
intended towards seeking permission to
hold general election of the newly
constituted Municipal Council, Siswan
Bazar, Maharajganj, along with other urban
local bodies scheduled in November 2022,
or in alternative within four months after
completing the formalities as per the time
schedule given in para 20 of the affidavit.
Consequently, the submission of learned
Additional Chief Standing Counsel does
not merit acceptance.

52. After the dissolution of Nagar
Panchayat and constitution of Municipal
Council, Siswan Bazar, Maharajganj, the
State Government was required to notify
general election for establishing the
municipality in terms of Section 333 of
the Act. This Court while deciding PIL
No. 1822 of 2022, by order dated
8.2.2021, had also issued a direction to
District Magistrate to make arrangements
for the holding of first elections. It was
upheld by the Supreme Court, consequent
upon dismissal of SLP filed by Ragini
Devi, coupled with fresh direction "to
ensure that the elections for establishing
the newly constituted Municipal Council,
Siswan Bazar, Maharajganj, is conducted
at the earliest”. The State Government
was thus required to notify general
elections for constitution of Nagar Palika
Parishad in the newly constituted
Municipal Council. The said exercise was
to be done by the State under Section 13-
A, in consultation with the State Election
Commission. As a new municipality was

being constituted for the first time, it
ought to have been given its full term of
five years. However, the State Election
Commission under some misconception,
notified bye-election, while referring to
its power under Section 43-C and Section
13-G of the Act. This would mean that
the term of the newly elected
municipality would be only for the
remainder of the term of the erstwhile
municipality. It was contrary to the
mandate of Article 243-U(1). The
election notification has to be read and
interpreted in line with the constitutional
ethos, or else, it would result in complete
annihilation of the safeguards provided
under the Constitution.

53. Section 13-H on which reliance
has been placed by learned Additional
Chief Standing Counsel also has no
application to the facts of the instant case.
It empowers the State Election Commission
to fill up seat of a member when it falls
vacant, or is declared vacant, or his election
is declared void. In such an eventuality, the
bye-election of the ward concerned is held,
as would be evident from plain reading of
sub-section (1) of Section 13-H, which is
reproduced below:-

"13-H. Bye-elections--(1)
Subject to the provisions of sub-section (2)
of Section 13-, when the seat of a member,
elected to a Municipality becomes vacant
or is declared vacant or his election is
declared void, the State Election
Commission shall in consultation with the
State Government by a notification in the
Official Gazette, call upon the ward
concerned to elect a person for the purpose
of filling the vacancy caused before such
date as may be specified in the notification
and the provisions of this Act and of the
Rules and Orders made thereunder, shall
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apply, as far as may be, in relation to the
election of member to fill such vacancy."

54. Likewise, the submissions made
by learned Additional Chief Standing
Counsel placing reliance on certain
provisions of the Representation of People
Act, 1951 also has no relevance to the
issue involved, therefore, there is no need
of a detailed discussion of the said
provisions.

55. It is noteworthy that both general
election and bye-election is held on basis of
adult suffrage. The basic difference
between a general election and a bye-
election lies in the procedure followed in
holding such election. A general election is
generally preceded by reservation of seats
(Article 243 -T of the Constitution and
Section 9-A); delimitation of wards
(Section 11-A and 11-B); preparation and
revision of electoral rolls (Section 12-B and
12-G), whereas the aforesaid exercise may
or may not be done before holding a bye-
election.

56. In the case at hand, all the above
exercises were duly undertaken. This is
evident from the illustrative chart supplied
by the State Government through its
additional affidavit filed before the
Supreme Court in the matter of Ragini
Devill. It reveals that the State
Government took 30 days time for
completing the exercise of delimitation of
wards, 20 days time for finalizing the
electoral list, 30 days time for completing
the exercise relating to reservation of seats.
How reservation was applied to the seat of
Chairperson and Members is available on
the official website "http://sec.up.nic.in’ of
the State Election Commission, U.P. and
being in public domain, we take judicial
notice of the same.
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57. Fundamentally, we find that all
steps, which are required to be taken under
law, had been followed while holding the
election in question. In the ultimate
analysis, we find no qualitative difference
in the election that had been held except the
use of terminology "bye-election' in the
election notification. Otherwise, the
election satisfied all the requirements of
law.

58. Once we find that the election
held on 13.3.2022 was after making all
statutory compliances as were required
under law for holding a general election,
we have no hesitation in declaring that the
duration of the Municipality i.e. Nagar
Palika Parishad, Siswan Bazar,
Maharajganj elected on 13.3.2022 would be
five years from the date of its first meeting
in terms of Article 243-U read with Section
10-A of the Act of the U.P. Municipalities
Act. The present Municipality is entitled to
run its full duration of five years from the
date of its first meeting. The stand of the
State respondents that its term would expire
in November, 2022 and therefore, exercise
for holding general election of the
Municipality is being taken to constitute a
new Municipality in its place, cannot be
countenanced, being in teeth of the
constitutional mandate.

59. It would not have been possible
for us to give the above relief, had the
election been conducted without the
exercise of delimitation, preparation of
electoral roll and application of the
reservation roaster.

60. In consequence, we allow the writ
petition and quash the impugned
notification/communication dated
26.4.2022 in so far as it relates to Nagar
Palika Parishad, Siswan Bazar,
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Maharajganj enlisted at serial no.22 in the
list annexed with the notification and
restrain the respondents from holding fresh
elections of Nagar Palika Parishad, Siswan
Bazar, Maharajganj until it completes its
full duration of five years from the date of
its first meeting unless dissolved earlier in
accordance with law.

61. No order as to costs.
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allotment, which is already settled, is
reopened after lapse of more than 4

decades, it will cause more damage to
public interest than to serve it. (Para 9
and 15)

Writ petition dismissed. (E-1)
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1. Heard Sri K.K. Tiwari and Sri
Vimlendra Kumar Upadhyay, learned
counsel for the petitioner, Sri J.N. Yadav
and Sri B.L. Yadav, learned counsel for the
lease holder- private respondent No. 8, Sri
Bhupendra Kumar Tripathi, learned counsel
for the Gaon Sabha and Sri Abhishek
Shukla, learned Standing Counsel for the
State respondents.

2. The petitioner before this Court has
been a complainant in respect of grant of
residential leases to various villagers way
back in the year 1973.

3. The petitioner vide paragraph 8 to
the writ petition has taken specific plea that
petitioner's father was one of the eligible
persons for the purposes of allotment of the
residential lease upon the land which was
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reserved for persons belonging to the
scheduled caste, however, there are certain
backward class persons who have been
wholly illegally granted lease. In paragraph
8 to the writ petition it has been averred
that the petitioner being harijan is entitled
to have lease of the land in question. It is
argued that grant of residential lease
belonging to other backward caste (OBC)
was an act of fraud and, therefore, the
complaint even if made after lapse of 46
years, it was sufficient enough for exercise
of suo motu power under Section 198(4) of
the erstwhile U.P.Z.A. & L.R. Act, 1950 or
the provisions contained under Section 66
of the U.P. Revenue Code, 2006.

4. During the course of the argument,
learned counsel for the petitioner admitted
that father of the petitioner got a small
house constructed upon such land and the
grievance is that people belonging to the
OBC category are interfering with the
possession of the petitioner who is now
living in that house.

5. Per contra, it is argued by learned
counsel appearing for the contesting private
respondents, learned counsel appearing for
the Gaon Sabha and learned Additional
Chief  Standing  Counsel that no
proceedings could be instituted after lapse
of 46 years in respect of the leases granted
way back in the year 1973 as the allottees
have come to be settled upon the land by
raising constructions of their respective
houses inasmuch as petitioner was not even
born in the year 1973 what to say about his
being major to set up any claim of
eligibility. It is also argued that nowhere it
has come in the pleadings nor, in the
complaint that father of the petitioner had
ever put up his claim for grant of lease or
made any complaint against alleged illegal
allotment of residential lease. It is also
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argued that other complainant Rajendra
Babu has never approached the Court.

6. Having heard learned counsel for
the respective parties and their arguments
raised across the bar and having perused
the complaint made by the petitioner as
well as the pleadings raised in the writ
petition, | find that the sole ground taken is
that the land could not have been allotted to
certain persons who did belong to other
backward caste. The petitioner who has
approached this Court was admittedly born
after the year 1973 when the allotment took
place and, therefore, the respondents are
justified in submitting that the petitioner
could not have raised any objection to the
allotment proceedings.

7. As far as the father of the petitioner
is concerned, the respondents are justified
in their argument that nowhere it has come
that father of the petitioner ever filed
complaint or pursued any matter with the
authority. | also find that in the entire
pleadings raised before this Court and in
the complaint made before the authority
concerned, no plea has been taken that
father of the petitioner ever set up any
claim for allotment, rather | find that during
the course of argument the petitioner's
counsel admitted that father of the
petitioner had raised certain constructions
over the abadi land which was reserved for
the persons belonging to the scheduled
caste.

8. The question of consideration of
prayer of petitioner for holding the leases to
be illegal after a lapse of nearly 46 years
seems to bring about a lost situation alive
as if raised at the time of allotment to
reopen an issue whereas much water has
already flown under the bridge ever since
the initial allotment take place made in the
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year 1973. The parties must have settled
themselves upon the land and except for
five OBC persons the allotment is not being
questioned in respect of other persons who
belonged to scheduled caste. The exercise
of suo motu power in matters of allotment
even if there are certain irregularities
should not be opened after a long long
delay upon a complaint and this aspect has
come to be examined by the Court in a
number of cases in the past.

9. This Court and the Supreme Court
in various of their decisions have held that
even for the purposes of exercise of suo
motu power upon a complaint being made
in that behalf, the old and settled issues
cannot be permitted to be reopened, more
especially when complainant could not
have set up any claim at the time of
allotment.

10. In the case of Pyare Lal and
others v. Deputy Director of
Consolidation, Mainpuri Camp at Etah
and others; 200598 RD 106, the Court
vide paragraph 10 has held thus:

"10. In the present case, the
petitioners Nos. 1 and 2 are challenging the
allotment made by Gaon Sabha in favour of
respondent nos. 5 and 6. However, they can
only be covered under the definition of
aggrieved person if they are able to
demonstrate that the decision of Gaon
Sabha to allot land in favour of respondent
nos. 5 and 6 wrongfully deprived them of
their right of allotment of the said land or
they had any title in the said land. Section
198 of the Act prescribes the order of
preference to be observed while making
allotment of land. Unless, petitioners nos.
1 and 2 demonstrate that they were
applicants for allotment and higher in
order of preference than respondent nos. 5

and 6 and had better claim for allotment
than respondents nos. 5 and 6 and have
been wrongfully and illegally deprived of
their such rights, they cannot be said to be
aggrieved persons. There is not even a
whisper in the pleadings that the
petitioners were also applicants for
allotment of the land and were higher in
preference than respondents nos. 5 and 6.
In the absence of any such pleadings
petitioner nos. 1 and 2 cannot be said to
be aggrieved persons so as to maintain the
proceedings for cancellation of the
allotment made in favour of respondent
nos. 5 and 6 and as such the writ petition
filed by them is not maintainable."
(emphasis added)

11. In the case of Ramker Chauhan
v. Commissioner, Azamgarh and others;
2012 (8) ADJ 713, the Court vide
paragraph 4 has held thus:

"4, The power to Iinitiate
proceedings for cancellation of the land is
provided under Section 198(4) of the Act.
As per this Section, the Collector on his
own motion or on an application of any
person aggrieved by an allotment of land,
may cancel the said allotment if he is
satisfied that the same is irregular. Sub
section (5) of Section 198 provides that no
order for cancellation of an allotment or
lease shall be made under sub-section (4),
unless a notice to show cause is served on
the person in whose favour the allotment or
lease was made or on his legal
representatives. Clause (b) of Section 198
(6) provides that every notice to show cause
mentioned in sub-section (5) may be issued
in the case of an allotment of land made on
or after November 10, 1980, before the
expiry of a period of five years from the
date of such allotment or lease or up to
November 10, 1987, which ever be later.
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Thus, it nowhere emerges from sub
section (6) of Section 198 that any
exception is provided in respect of
allotments which have been made in
violation of the statute. The very nature
of the power exercised by the Collector
under Section 198(4) is to seek
cancellation of those allotment which
have either been obtained irregularly or
illegally. No proceeding can be initiated
beyond the period of limitation as
provided under the statute irrespective
of the fact whether the said allotment is
irregular or illegal.”

(emphasis added)

12. In the case of Jitendra Kumar @
Gopal v. State of U.P. and others; 2018 0
Supreme (All) 822, the Court vide
paragraph 7 has held thus:

"7. Having heard the learned
counsel for the parties, | am of the view
that the impugned orders cannot be
sustained. First of all, the notice was
barred by limitation. Secondly, the
petitioner by an order of the State had
been declared a Dbhumidhar with
transferable rights and the cancellation
of the patta was of no consequence and
thirdly the ground taken for the
cancellation of the patta was also not in
existence. If the period of limitation as is
prescribed under the Act of 1950 expires
then no notice can be issued even if
there are irregularities in the patta.
Further even if a suo motu notice is to
be issued by the Collector then also the
question of limitation would arise and
notices have to be issued well within the
time prescribed by the 1950 Act."

(emphasis added)

13. In the case of Yadram and
others v. State of U.P. and others; 2019
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0 Supreme (All) 2712, the Court vide
paragraph held thus:

"5. Having heard learned
counsel for the petitioners, learned
Standing Counsel and the learned

counsel for the Gaon Sabha, | am of the
view that an application for cancellation
of patta could be filed only within three
years of the grant of the same as has
been held by this Court in Writ-C
No0.22369 of 2009 (Saroj Devi Vs. State
of U.P. & Ors.) decided on 19.4.2019.
Further, | hold that even if the
application was filed, as has been alleged
to have been filed, on 18.12.1992, the
same could not be acted upon after
notices were issued in the year 2006 as
has been held by this Court in Suresh
Giri & Ors. Vs. Board of Revenue,
Allahabad & Ors.2. Limitation is a
question of jurisdiction and it can be
raised at any point of time as has been
held by the Supreme Court in Foreshore
Cooperative Housing Society Limited Vs.
Praveen D. Desai (Dead) through Legal
Representatives and others 2015 (128) rd
227 (SC)."

(emphasis added)

14. Again in recent judgment of
Chhidda and others v. State of U.P. and
others; 2019 0 Supreme (All) 1085, the
Court considered various aspects of the
matter in relation to the power of Collector
under Section 198(4) of UPZA. & L.R.
Act, 1950 and the limitations prescribed
under Section 198(6) of U.P.Z.A. &L.R.
Act, 1950, the Court vide paragraph 15 has
held thus:

"15. The said
argument does not merits acceptance for
the sole reason that the land in question
has to be set apart for public purposes
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under the U.P. Consolidation of Holdings
Act. In the present case there is specific
argument and document on record to
establish that the consolidation of holdings
proceedings pertaining to the land in
guestion were never finalized and were
dropped mid away and thus, it cannot be
held that any bar as provided under Section
132 of the Act was triggered relating to the
land in question. 1 am also not impressed
with the arguments that in the cases which
are covered by Section 132 of the Act, no
limitation would apply. In this regard, it is
relevant to mention that the Hon'ble
Supreme Court has categorically held that
where no limitation is prescribed action
should be taken within a reasonable time,
in the present case the proceedings were
initiated after about 16 years which can
never be termed as a reasonable period.
The relevant observation of the Supreme
Court in the case of Joint Collector Ranga
Reddy District and another Vs. D. Narsing
Rao and others, 2015 3 SCC 695 and held
as under:

""25. The legal position is fairly
well-settled by a long line of decisions of
this Court which have laid down that even
when there is no period of limitation
prescribed for the exercise of any power,
revisional or otherwise, such power must
be exercised within a reasonable period.
This is so even in cases where allegations
of fraud have necessitated the exercise of
any corrective power. We may briefly refer
to some of the decisions only to bring
home the point that the absence of a
stipulated period of limitation makes little
or no difference in so far as the exercise
of the power is concerned which ought to
be permissible only when the power is
invoked within a reasonable period.

31. To sum up, delayed exercise
of revisional jurisdiction is frowned upon
because if actions or transactions were to

remain forever open to challenge, it will
mean avoidable and endless uncertainty in
human affairs, which is not the policy of
law. Because, even when there is no period
of limitation prescribed for exercise of such
powers, the intervening delay, may have led
to creation of third party rights, that cannot
be trampled by a belated exercise of a
discretionary power especially when no
cogent explanation for the delay is in sight.
Rule of law it is said must run closely with
the rule of life. Even in cases where the
orders sought to be revised are fraudulent,
the exercise of power must be within a
reasonable period of the discovery of
fraud. Simply describing an act or
transaction to be fraudulent will not
extend the time for its correction to
infinity; for otherwise the exercise of
revisional power would itself be
tantamount to a fraud upon the statute
that vests such power in an authority.

32. In the case at hand, while the
entry sought to be corrected is described as
fraudulent, there is nothing in the notice
impugned before the High Court as to when
was the alleged fraud discovered by the
State. A specific statement in that regard
was essential for it was a jurisdictional
fact, which ought to be clearly asserted in
the notice issued to the respondents. The
attempt of the appellant-State to
demonstrate that the notice was issued
within a reasonable period of the discovery
of the alleged fraud is, therefore, futile. At
any rate, when the Government allowed the
land in question for housing sites to be
given to Government employees in the year
1991, it must be presumed to have known
about the record and the revenue entries
concerning the parcel of land made in the
ordinary course of official business. In as
much as, the notice was issued as late as on
31st December, 2004, it was delayed by
nearly 13 years. No explanation has been
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offered even for this delay assuming that
the same ought to be counted only from the
year 1991. Judged from any angle the
notice seeking to reverse the entries made
half a century ago, was clearly beyond
reasonable time and was rightly quashed."
(emphasis added)

15. Thus principle has been discussed
that the law of limitation has been provided in
the Statute also gives accrual to the rights of
other side. Metaphorically, it is true that a
deep-rooted tree should ordinarily not be
uprooted because the roots are so embedded
inside the earth that it may have a very
devastating impact on the nature's ecosystem
whereas the new plants can be replanted
anywhere. Similarly here also, if today the
controversy regarding allotment which is
already settled is reopened after lapse of more
than 4 decades it will cause more damage to
public interest than to serve it. So even on
this count also, this Court will be reluctant in
reopening an issue of allotment of the year
1973.

16. Besides above, the petitioner being
a complainant must have a right on the date
of allotment in question. In the year 1973, the
complainant was not born and, therefore, he
could not have maintained any right to get
allotment of land as residential lease.
Canvassing for right of father, who himself
was not vigilant as he never set up any claim
of his own, cannot be permitted and no such
complaint at the instance of son be
entertained after a lapse of four decades.

17. In such above view of the matter,
therefore, | decline to interfere in the matter.

18. It is, however, open for the
petitioner to apply for residential lease if
Gaon Sabha proposes to do in future.
Insofar as the petitioner's right to continue
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in a house constructed upon such land
without there being any interference of
third party is continued the petitioner
always enjoys liberty to apply for a
common law remedy.

19. Writ petition lacks merit and is,
accordingly, dismissed.

(2022) 11 ILRA 129
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CIVIL SIDE
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A. Civil Law - Arms Act, 1959 — Section
17(3) — Cancellation of arm licence -
Pendency of criminal cases and enmity
with other persons, how far permissible as
the ground — No finding was recorded by
DM that it was necessary for the security
of the public peace or for public safety to
revoke the licence — Effect — Duty of the
cancelling authorityy, how can be
discharged — Held, the mere existence of
enmity between a licensee & anr. person
would not establish the ‘necessary’
connection with security of the public
peace or public safety — There should be
some evidence of the provocative
utterances of the licensee or of his
suspicious movements or of his criminal
designs and conspiracy in reinforcement
of the evidence of enmity — The
cancellation of a licence destroys a



130 INDIAN LAW REPORTS ALLAHABAD SERIES

valuable privilege of a free citizen of a free
country — The District Magistrate and the
Commissioner ought to fairly consider the
facts and circumstances of each case and
should also bear in mind the provisions of
Section 17 — The law does not give them a
free hand. (Para 12 and 13)

Writ petition allowed. (E-1)
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1. Heard Shri Ajay Kumar,
Advocate, holding brief of Shri P. S.
Yadav, learned counsel for the petitioner,
Shri Vijay Shankar along-with Shri A. P.
Tripathi, learned Standing Counsel for
the respondent-State.

2. By means of present petition,
petitioner is seeking for quashing of the
order dated 05.04.2021 passed by the
respondent  no.2-District Magistrate,
Fatehpur in Case N0.00743 of 2021 under
Section 17(3) of the Arms Act (State Vs.
Suresh Singh Yadav) and order dated
14.07.2021 passed in Appeal
N0.00425/2021 under Section 18 of the
Arms Act by the respondent no.3 namely
Commissioner, Prayagraj Division,
Prayagraj, P.S. Hathgaon, District Fatehpur.

3. Learned counsel for the petitioner
submits that only ground for cancellation

of armed license no.2579/DM (F)/Police
Station Hathgaon, District Fatehpur NP
Bore Rifle No.AB02-8281 is that three
criminal cases has been registered against
the petitioner namely Case Crime N0.236
of 2017, under Section 3/7 Essential
Commodity Act, 1955 and Case Crime
No0.237 of 2017, under Section 3/25 Arms
Act and N.C.R.No.21 of 2018, under
Section 323, 504 IPC. He further submits
that there is no material on record to
show that armed license granted to the
petitioner has been misused or there is
any danger to public safety except the
allegations that criminal cases are
pending against him. It is further argued
that license can only be cancelled only to
reasons assigned to Section (3) of Section
17 of the Arms Act, 1959.

4. In support of his submissions,
learned counsel for the petitioner has
placed reliance on the judgments passed
by this Court in the cases of Ram Murti
Madhukar vs. District Magistrate,
Sitapur [1998 (16) LCD-905], Ram
Karpal Singh vs. Commissioner, Devi
Patan Mandal, Gonda and Ors. [2006
(24) LCD 114] and Ram Prasad vs.
Commissioner and Ors. decided on
07.02.2020 in Writ-C No. 56378 of 2006,
wherein it has been held that mere
pendency of criminal case or
apprehension of misuse of arms are not
sufficient grounds for passing the order of
suspension or revocation of licence under
Section 17 of the Act.

5. Per contra learned Standing
Counsel submits that since the petitioner
is having three criminal cases registered
against him, public peace and safety are
in danger, therefore, the order has rightly
been passed cancelling the fire arms
license of the petitioner.
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6. Heard learned counsel for the
parties and perused the record.

7. In the case of Ram Murti
Madhukar (supra), this Court has held in
paragraph no. 8 as under :-

"(8) It is also well settled in law
that mere pendency of criminal case or
apprehension of abuse of Arms Act, are not
sufficient ground for passing of the order of
suspension or revocation of licence under
Section 17 of the Act. A reference in this
regard may be made to the decisions of this
Court in Ganesh Chandra Bhatt v. D. M.
Almora, AIR 1993 All 291"

8. In the case of Ram Karpal Singh
(supra), this Court has held as following in
paragraph nos. 6 and 7, which are being
reproduced hereunder:-

"6, Learned counsel for the
petitioner had relied upon the two
judgments of this Court reported in 2002
ACC; Habib v. State of U.P.

7. Para 3 of the said judgment is
reproduced as under:

"Para 3: The question as to
whether mere involvement in a criminal
case or pendency of a criminal case can be
a ground for revocation of the license under
Arrns Act, has been deal with by a Division
Bench in this Court reported in Sheo Prasad
Misra v. The District Magistrate, Basti and
others, wherein the Division Bench relying
upon the earlier decision reported in Mai
Uddin v. Commissioner, Allahabad, found
that mere involvement in criminal case
cannot be in any way affect the public
security or public interest and the order
canceling or revoking the .licence of fire
arm has been set aside. The present
impugned order also suffers from the same
infirmity as was pointed out by the
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Division Bench in the above mentioned
cases. | am in full agreement with the view
taken by the Division Bench that these
orders cannot be sustained and deserve to
be quashed and are hereby quashed."

9. This Court in the case of Ram
Prasad (supra) has held as under. Relevant
paragraphs of the said judgments i.e.
16,19,22,23,24,25,28,32 and 36 are being
guoted hereunder:-

"16. The matter which requires
consideration is, whether on the ground of
pendency of the criminal case the
petitioner's fire arm licence could be
cancelled and his appeal could be
dismissed, notwithstanding his acquittal on
17.1.2003. It also requires consideration if
the ground in the impugned orders that if
the petitioner's fire arm licence remain with
the petitioner, it would not be in the public
interest and public security, are justified for
cancellation and based on substantial
material.”

19. In Masiuddin Vs.
Commissioner, Allahabad Division,
Allahabad and another reported in 1972
A.LJ. 573 this Court held in paragraph
Nos. 4 and 7 as under:

"4. After a license is granted, the
right to hold the license and possess a gun
is a valuable individual right in a free
country. The security of public peace and
public safety is a valuable social interest.
Section 17 shows that Parliament had
decided that neither of the two valuable
interests should unduly impinge on the
other Section 17 seeks to establish a fair
equilibrium between the two contending
interests. It says: Hear the licensee first;
and then cancel the license "if necessary for
the security of the public peace or for
public safety”. True, there is no express
provision for hearing. But the nature of the
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right affected, the language of Sec. 17, the
grounds for cancellation, the requirement
of a reasoned order and the right of appeal
plainly implicate a fair hearing procedure.
Jai Narain Rai v. District Magistrate,
Azamgarh. While cancelling a licence, the
District Magistrate acts as a quasi-judicial
authority.

7. A license may be cancelled,
inter alia on the ground that it is "necessary
for the security of the public peace or for
public safety" to do so. The District
Magistrate has not recorded a finding that it
was necessary for the security of the public
peace or for public safety to revoke the
license. The mere existence of enmity
between a licensee and another person
would not establish the "necessary'
connection with security of public peace or
public safety. There should be something
more than mere enmity. There should be
some evidence of the provocative
utterances of the licensee or of his
suspicious movements or of his criminal
designs and conspiracy in reinforcement of
the evidence of enmity. It is not possible to
give an exhaustive list of facts and
circumstances from which an inference of
threat to public security or public peace
may be deduced. The District Magistrate
will have to take a decision on the facts of
each case. But in the instant case there is
nothing in his order to indicate that it was
necessary for the security of the public
peace or for public safety to cancel the
license of the petitioner. Mere enmity is not
sufficient.”

22. In Chhanga Prasad Sahu Vs.
State of U.P. and others reported in 1984
AWC 145 (FB), after noticing the
provisions of Section 17 (3) of the Arms
Act the Full Bench in paragraph 5 held as
follows:

"A perusal of abovementioned
provisions indicates that the licensing

authority has been given the power to
suspend or revoe an arms licence only if
any of the conditions mentioned in sub-
clauses (a) to (e) of sub-section (3) of
Section 17 of Act exists.” sub section (5) of
Section 17 makes it obligatory upon the
licensing authority to, while passing the
order revoking/suspending an arms licence,
record in writing the reasons therefore and
to, on demand, furnish a brief statement
thereof to the holder of the license unless it
considers that it will not be in the public
interest to do so."

In paragraph-9 it has been
emphasised as under:-

"it is true that in order to
revoke/suspend an arms licence, the
licensing authority has necessarily to come
to the conclusion that the facts justifying
revocation/suspension of licence mentioned
in grounds (a) to (e) of section 17 exist"

23. In llam Singh v
Commissioner, Meerut Division and others
[1987 ALL. L.J. 416] this Court held that
under Section 17(3) (b) the licencing
authority may suspend or revoke a licence
if it becomes necessary for the security of
public peace or public safety. In this case
no report was lodged against the licensee
indicating that he had used the gun in the
incident which led to the breach of public
peace or public safety. It was held that there
must be some positive incident in which the
petitioner participated and used his gun
which led to breach of public peace or
public safety and in the absence of the use
of the gun by the licencee against the
security of public peace or public safety the
licence of the gun could not be suspended
or revoked. The relevant paragraphs 4 and
5 of the judgment in Ilam Singh (supra) are
being reproduced as under:

"4, Having heard the learned
counsel for the petitioner | am of the view
that the submissions raised by the learned
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counsel for the petitioner cannot be said to
be without substance. Section 17(3) (b) of
the Arms Act enacts that licensing authority
may by order in writing suspend a licence
or revoke the same if it becomes necessary
for the security of public peace or the
public safety. When once a person has been
granted a licence and he acquires a gun, it
becomes one of his properties. In the
present case no incident of breach of
security of the public peace or public sfety
at the behest of the petitioner has been
pointed out. Even no report was lodged
against the petitioner indicating that he
used his gun in the incident which led to
the breach of public peace or public safety.
Even though some reports might have been
lodged but that could not be said to be a
sufficient reason to cancel the licence.”

5. There must be some positive
incident in which the petitioner participated
and used his gun which led to the breach of
the public peace or public safety. In the
absence of the use of the gun by the petitioner
against the security of public peace or public
safety the licence of the gun of the petitioner
was not liable either to be suspended or
revoked. The licensing authority as well as
the Commissioner committed errors on the
face of the record in cancelling the licence of
the gun held by the petitioner in utter
disregard of the provisions of Section 17 (3)
(b) of the Arms Act. In view of these facts the
impugned orders cannot be sustained and
deserves to be quashed."

24. In Habib v. State of U.P. and
others [2002 (44) ACC 783] this Court held
that mere involvement in a criminal case
cannot in any way affect the public security
or public interest and the order cancelling or
revoking licence of fire arm was not justified.
Paragraph 3 of this judgment reads as under:

"3. The question as to whether
mere involvement in a criminal case or
pendency of a criminal case can be a
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ground for revocation of the licence under
Arms Act, has been dealt with by a
Division Bench of this court reported in
Sheo Prasad Misra Vs. The District
Magistrate, Basti and others, wherein the
Division Bench relying upon the earlier
decision reported in Masi Uddin .
Commissioner, Allahabad, found that mere
involvement in criminal case cannot in any
way affect the public security or public
interest and the order cancelling or
revoking the licence of fire arm has been
set aside."”

25. In Satish Singh v. District
Magistrate, Sultanpur 2009 (4) ADJ 33
(LB), this Court elaborately explained what
is detrimental to the security of the public
peace or public safety and held that mere
involvement in criminal case cannot in any
way affect the public security or public
interest. Paragraphs 6 and 7 of Satish Singh
case (supra) are being reproduced as under:

"6. A plain reading of section 17
indicates that the arms licence can be
cancelled or suspended on the ground that
the licensing authority deems it necessary
for security of the public peace or the
public safety. In the present case, while
passing the impugned order, neither the
District Magistrate nor the appellate
authority has recorded the finding as to
how and under what circumstance, the
possession of arms licence by the
petitioner, is detrimental to the public peace
or the public security and safety. Merely
because criminal case is pending more so,
does not seem to attract the provisions of
section 17 of the Arms Act. To attract the
provisions of section 17 of the Arms Act
with regard to public peace, security and
safety it shall always be incumbent on the
authorities to record a finding that how,
under what circumstances and what
manner, the possession of arms licence
shall be detrimental to public peace, safety
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and security. In absence of such finding
merely on the ground that a criminal case is
pending without any mitigating
circumstances with regard to endanger of
public peace, safety and security, the
provisions contained under Section 17 of
the Arms Act, shall not satisfy.

7. Needless to say that right to
life and liberty are guaranteed under Article
21 of the Constitution of India and the arms
licences are granted for personal safety and
security after due inquiry by the authorities
in accordance with the provisions contained
in Arms Act, 1959. The provisions of
section 17 of the Arms Act with regard to
suspension or cancellation of arms licence
cannot be invoked lightly in an arbitrary
manner. The provisions contained under
Section 17 of the Arms Act should be
construed strictly and not liberally. The
conditions provided therein, should be
satisfied by the authorities before
proceeding ahead to cancel or suspend an
arms licence. We may take notice of the
fact that any reason whatsoever, the crime
rate is raising day by day. The Government
is not in a position to provide security to
each and every person individually. Right
to possess arms is statutory right but right
to life and liberty is fundamental
guaranteed by Article 21 of the
Constitution of India. Corollary to it, it is
citizen's right to possess firearms for their
personal safety to save their family from
miscreants. It is often said that ordinarily in
a civilised society, only civilised persons
require arms licence for their safety and
security and not the criminals. Of course, in
case the government feels that arms licence
are abused for oblique motive or criminal
activities, then appropriate measures may
be adopted to check such mal-practice. But
arms licence should not be suspended in a
routine  manner mechanically, without
application of mind and keeping in view

the letter and spirit of Section 17 of the
Arms Act."

28. In Thakur Prasad Vs. State of
U.P. and others reported 2013(31) LCD
1460 (LB) this Court after referring to the
earlier pronouncements in the case of Ram
Murli Madhukar Vs. District Magistrate,
Sitapur [1998 (16) LCD 905] and Habib
Vs. State of U.P., 2002 ACC 783, held in
paragraphs 10 and 11 as follows:

"10. "Public peace" or "public
safety" do not mean ordinary disturbance of
law and order public safety means safety of
the public at large and not safety of few
persons only and before passing of the
order of cancellation of arm license as per
Section 17 (3) of the Act the Licensing
Authority is under an obligation to apply
his mind to the question as to whether there
was eminent danger to public peace and
safety involved in the case in view of the
judgment given by this court in the case of
Ram Murli  Madhukar v. District
Magistrate, Sitapur [1998 916) LCD 905],
wherein it has been held that license can
not be suspended or revoked on the ground
of public interest (Jan-hit) merely on the
registration of an F.I.R. and pendency of a
criminal case."”

11. Further, this Court in the case
of Habib v. State of U.P. 2002 ACC 783
held as under:

"The question as to whether mere
Involvement in a criminal case or pendency
of a criminal case can be a ground for
revocation of the licence under Arms Act,
has been dealt with by a Division Bench of
this Court in Sheo prasad Misra Vs. District
Magistrate, Basti and Others, 1978 AWC
122, wherein the Division Bench relying
upon the earlier decision in Masi Uddin Vs.
Commissioner, Allahabad, 1972 ALJ 573,
found that mere involvement in criminal
case cannot, in any way, affect the public
security or public interest and the order
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cancelling or revoking the licence of fire
arm has been set aside. The present
impugned orders also suffer from the same
infirmity as was pointed out by the
Division Bench in the above mentioned
cases. | am in full agreement with the view
taken by the Division Bench that these
orders cannot be sustained and deserves to
be quashed and are hereby quashed.

There is yet another reason that
during the pendency of the present writ
petition, the petitioner has been acquitted
from the aforesaid criminal case and at
present there is neither any case pending,
nor any conviction has been attributed to
the petitioner, as is evident from Annexure
SA-I and 1l to the supplementary affidavit
filed by the petitioner. In this view of the
matter, the petitioner is entitled to have the
fire-arm licence.”

32. In Ghanshyam Gupta v. State
of U.P. and others [2016 (34) LCD 3035]
this Court has again held that the necessary
ingredients to invoke jurisdiction of the
licencing authority in terms of Section 17
were clearly lacking and no finding had
been returned on the basis of materials
produced in that regard by the licencing
authority, which must justify passing of the
order of cancellation. Paragraph 9 of the
said judgment is being quoted as under:

"9. In a recent decision of
Lucknow Bench of this court in Surya
Narain Mishra v. Stae of U.P. and others,
reported in 2015 (7) ADJ 510, similar view
has been taken by this Court relying upon
subsequent decisions. Para-14 of the
judgment is reproduced:

"14. In the case of Raj Kumar
Verma v. State of U.P., 2013 (80) ACC 231
this court in paragraph No.3 held as under:-

"The ground for issue of show-
cause notice, suspension and ultimately
cancellation of the licence is that one and
precisely one criminal case was registered
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against the petitioner. The District
Magistrate has also held that the petitioner
has been enlarged on bail. He has gone
further to observe that if the licence
remained intact, the petitioner, may disturb
public peace and tranquility. The same
findings have been given by the
Commissioner, Unmindful of the fact that
this Court is repeating the law of the land,
but the deaf ears of the administrative
officers do not ready to succumb the law of
the land. The settled law is that mere
involvement in a criminal case without any
finding that involvement in such criminal
case shall be detrimental to public peace
and tranqulity shall not create the ground
for the cancellation of Armed Licence. In
Ram Suchi v. Commissioner, Devipatan
Division reported in 2004 (22) LCD 1643,
it was held that this law was relied upon in
Balram Singh Vs. Satate of U.P. 2006 (24)
LCD 1359. Mere apprehension without
substance is simply an opinion which has
no legs to stand. Personal whims are not
allowed to be reflected while acting as a
public servant.

36. In the present case the
petitioner's licence was cancelled by the
District Magistrate on the ground of
pendency of criminal case against him. The
petitioner was later on acquitted of the
criminal case by order dated 17.1.2003. A
perusal of the order of acquittal does not
show the use of fire arm. After acquittal the
very basis of the order of cancellation
vanished. The finding of the District
Magistrate as  affirmed by  the
Commissioner, that it was not in the
interest of public peace and the public
security that the licence remained with the
petitioner/licencee, is not based on any
evidence/material, except the police reports
which in their turn were in view of the
pendency of the criminal case against the
petitioner. On mere apprehension expressed
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in the impugned orders that the petitioner
would misuse the fire arm and would
extend threat to the persons of the weaker
section of the society, the arm licence could
not be cancelled."

10. This Court in the case of Jay
Bhagwan Kanodia Vs. The Commissioner
and another decided on 26.07.2012 and
Ram Singh Vs. State of U.P. and others
decided on 28.03.2019 has held that fire
arms licence can only be cancelled if it falls
within sub Section (3) of Section 17 of the
Act.

11. The provision of Sub-section (3)
of Section 17 of the Arms Act provides
various conditions for
variation/cancellation or suspension of the
arms licence, which is reproduced as
under:-

"17.Variation,
revocation of licences-

3.The licensing authority may by
order in writing suspend a licence for such
period as it thinks fit or revoke a licence-

(@) if the licensing authority is
satisfied that the holder of the licence is
prohibited by this Act or by any other law
for the time being in force, from acquiring,
having in his possession or carrying any
arms or ammunition, or is of unsound
mind, or is for any reason unfit for a
licence under this Act ; or

(b) if the licensing authority
deems it necessary for the security of the
public peace or for public safety to suspend
or revoke the licence; or

(c)if the licence was obtained by
the suppression of material information or
on the basis of wrong information provided
by the holder of the licence or any other
person on his behalf at the time of applying
for it;or

suspension  and

(d) if any of the conditions of the
licence has been contravened; or

(e) if the holder of the licence has
failed to comply with a notice under sub-
section (1) requiring him to deliver-up the
licence.”

12. A licence may be cancelled, inter
alia on the ground that it is "necessary for
the security of the public peace or for
public safety' to do so. The District
Magistrate has not recorded a finding that it
was necessary for the security of the public
peace or for public safety to revoke the
licence. The mere existence of enmity
between a licensee and another person
would not establish the "necessary"
connection with security of the public
peace or public safety. There should be
something more than mere enmity. There
should be some evidence of the provocative
utterances of the licensee or of his
suspicious movements or of his criminal
designs and conspiracy in reinforcement of
the evidence of enmity. It is not possible to
give an exhaustive list of facts and
circumstances from which an inference of
threat to public security or public peace
may be deduced. The District Magistrate
will have to take a decision on the facts of
each case. But in the instant case there 'is
nothing in his order to indicate that it was
necessary for the security of the public
peace or for public safety to cancel the
licence of the petitioner. Mere enmity is not
sufficient.

13. The Commissioner did not take
into consideration the provisions of Section
17 at all. His order gives an impression of
having been made in a mechanical manner.
The cancellation of a licence destroys a
valuable privilege of a free citizen of a free
country. The District Magistrate and the
Commissioner ought to fairly consider the
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facts and circumstances of each case and
should also bear in mind the provisions of
Section 17 The law does not give them a
free hand.

14.  The petition is allowed. The
orders of the Commissioner and the District
Magistrate cancelling the petitioner's
licence are quashed. The petitioner shall get
costs.
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48 — Removal of President of Nagar Palika
Parishad - Charges of wrongful
withdrawal of public fund — No enquiry
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justice, how far relevance - Ravi
Yashwant Bhoir's case relied upon -
Removal of a duly elected
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basis of proved misconduct, is a
proceeding quasi-judicial in nature.
Therefore, the principles of natural justice
are required to be given full play -
Removal of elected person casts stigma
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upon him and takes away his valuable
statutory rights. The result of his removal
is that not only he, but his electoral
college is also deprived of the
representation by him — Held, once the
petitioner had specifically denied the
charges and prayed for proper inquiry
being held, it was incumbent upon the
respondents to provide all documentary
evidence, hold oral inquiry giving full
opportunity to the petitioner to cross-
examine the complainant and other
witnesses. However, that was not done —
The petitioner has been removed in a
casual manner, without holding proper
inquiry, which could pass the test of
fairness. (Para 21, 22, 47 and 48)

Writ petition allowed in part. (E-1)
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1. The petitioner has challenged her
removal from the post of President, Nagar
Palika Parishad, Nawabganj, Bareilly by
the order of respondent no. 1, i.e. Principal
Secretary, Nagar Vikas, U.P. Lucknow
dated 10.5.2022 and the report of District
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Magistrate, Bareilly dated 6.1.2022. She
has also prayed for a writ of mandamus
commanding the respondents to permit her
to discharge her duties as President of the
Nagar Palika Parishad, Nawabganj,
Bareilly.

2. The petitioner was elected as
President of Nagar Palika Parishad,
Nawabganj, Bareilly on 1.12.2017. A show
cause notice dated 17.7.2019 was issued to
her by respondent no. 1, seeking her
explanation in relation to alleged wrongful
withdrawal of a sum of Rs. 47,31,035/-, out
of Rs. 52,40,554/-, from the funds provided
by the State Finance Commission Grants. It
was alleged that at the relevant time, no
Executive Officer was working in the
Nagar Palika and therefore, the withdrawal
of the amount, amounts to a financial
irregularity. It was also alleged that as a
result, the safai karmees could not get their
salary during Holi festival. The petitioner
was called upon to reply to the said notice
within seven days, along with the evidence,
otherwise, proceedings for her removal
would be initiated. The petitioner replied to
the said notice on 27.07.2019 stating that
the amount was used towards payment of
arrears of salary to the employees of the
Municipality and the development works
executed by different firms. All the
payments were made by account payee
cheques. At the relevant time, Gulshan
Kumar Suri was working as Executive
Officer and the payments were made under
the joint signatures of the petitioner and the
said Executive Officer. The petitioner
annexed the bank statements to prove her
contention.

3. On 17.8.2019, the District
Magistrate sent a communication to the
State Government, mentioning various
charges of misconduct on part of the

petitioner and recommended for seizing her
financial and administrative powers. On
18.8.2019, a show cause notice was issued
to the petitioner by respondent no. 1,
requiring her to submit her explanation
within  seven days, failing which,
proceedings under Section 48(2) of the Act
would be initiated against her. By same
notice, respondent no. 1, exercising power
under the proviso to sub-section (2) of
Section 48 ceased the financial and
administrative powers of the petitioner.

4. The petitioner challenged the show
cause notice/order seizing her financial and
administrative powers by filing a writ
petitionl before this Court. An interim
order was passed in the said writ petition
on 24.9.2019, staying the operation of the
order dated 18.8.2019, seizing the
administrative and financial powers of the
petitioner, while permitting enquiry in
relation to removal to be concluded without
being influenced by the pendency of the
writ petition.

5. On 9.09.2019, the petitioner
submitted a detailed reply to the show
cause notice dated 18.08.2019 and
categorically denied the charges levelled
against her. The receipt of reply of the
petitioner dated 9.09.2019 (19.09.2019) to
the show cause notice dated 17.7.2019 is
admitted. In reply to the first charge, the
petitioner reiterated the stand taken by her
in her reply dated 17.7.2019.

6. In respect of the second charge, the
petitioner took a specific stand that keeping
in mind the G.O. dated 12.7.2010, the
payments were made on priority basis to
the regular and contractual employees by
issuing cheques on 31.12.2018. Cheques
were encashed by the payee as per their
convenience, in some case in the month of
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February, 2019. The petitioner stated that
she had supplied salary details along with
her previous reply. However, no enquiry
was held on the said issue. The petitioner
also specifically denied the charge that the
salary of employees was diverted to
contractors. She also stated that one regular
employee Sant Ram retired on 31.12.2018
and an account payee cheque was issued to
clear his back wages, etc. The said cheque
was encashed in 2019 from the grant
received from the State Finance
Commission. The petitioner admitted that a
payment of Rs. 6,03,540/- was made to the
contractors under joint signatures on
31.12.2018, which were encashed in 2019.
According to the petitioner, these payments
were in respect of urgent works got done in
the past through the contractors. It was also
contended by the petitioner that had these
payments not been made, the functioning of
the Municipality would have become
difficult.

7. The petitioner also stated that
salary of the employees in the month of
March, 2019 on the occasion of Holi, could
not be paid, as at that time, no executive
officer was posted in the Municipality,
under whose joint signature, payment of
salaries was possible. The petitioner also
specifically denied the charge that
signatures on the cheques were ante-dated.
She contended that the mere fact that in
some cases, cheques were encashed by the
payee in January and February, 2019 would
not mean that the cheques were ante-dated.

8. In reply to Charge No.3, the
petitioner stated that even before she took
over charge as Chairman, the Government
Scheme relating to disbursement of funds
to the beneficiaries under the Swachh
Bharat Mission was in the hands of Senior
Clerk Achal Sharma and Computer
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Operator Anuj Kumar. They did not inform
the petitioner that the second installment of
Rs. 4,000/- was due and was to be
transferred in the bank accounts of the
beneficiaries. They also never presented the
cheques for payment to the beneficiaries.
The petitioner claimed that on the other
hand, the town was reeling under the threat
of communicable diseases and household
wastes were dumped openly everywhere.
To bring the conditions under control, the
petitioner permitted purchase of cleaning
equipments, chemical spray, tankers,
dustbins, fogging machines, sewage
cleaning machines, portable toilets, LED
lights and the same was done according to
established procedures. The petitioner was
never made aware regarding the fund from
which purchases and payments through
cheques were made.

9. She also claimed that later when
she was informed about the Swachh Bharat
Scheme, she personally inspected the work
got done through the contractor and found
the same to be completely unsatisfactory
and substandard and therefore, 50% of the
bill amount was withheld with direction to
the contractors to complete the work
according to prescribed norms. She also
alleged that she went to Lucknow and
informed the Principal Secretary, Urban
Development, about the said fact.

10. In respect of Charge No.4, that the
husband of the petitioner misbehaved with
Balbir Singh, Executive Officer, the
petitioner specifically denied the same. She
also refuted the allegation that he was ever
pressurized to make any payment against
Rules. She also specifically stated that all
records of the Municipalities were kept in
Nagar Palika Parishad and there was no
hurdle in Government work. As regards
issue relating to appointment of
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Mohammad Arshad, she submitted that the
matter was pending before this court, as
such, she was not in position to give any
reply to the same. She also specifically
denied the charge that her hushand had any
altercation with Mahinder Pal. She alleged
that the charge in this regard is actuated by
political vendetta. She requested for copies
of documents and opportunity of hearing.

11. On 6.1.2020, a report was
submitted by the District Magistrate to the
State Government in respect of four
charges levelled against her by means of
show cause notice dated 18.8.2019. The
petitioner was again issued a show cause
notice by the State Government on
14.5.2020 in respect of four charges. The
case of the petitioner is that she once again
submitted detailed reply to the show cause
notice dated 14.5.2020 on 12.3.2021 and
denied the allegations made therein, against
her.

12.  On 23.07.2020, the petitioner
submitted an application before the State
Government, stating that the report of
District Magistrate dated 6.1.2020 was ex-
parte and the procedure adopted by him
was completely illegal and arbitrary. The
petitioner prayed for an opportunity to
cross examine the Additional City
Magistrate, the then Executive Officer
Balbir Singh, the observer, Swachh Bharat
Mission, IVth Class Employee Mahender
Pal, the complainant and certain other
persons.

13. The case of the petitioner is that
the State Government did not appoint any
enquiry officer to hold oral enquiry. She
requested the State Government to provide
her with the relevant documents on which
charges were based. However, without
considering the application and the reply

submitted by the petitioner and also
without holding any enquiry, the Principal
Secretary, Nagar Vikas, U.P. Lucknow,
proceeded to pass the impugned order
dated 10.5.2022, removing the petitioner
from the post of President of the
Municipality in purported exercise of
powers conferred by Section 48(2) of the
U.P. Municipalities Act, 1916. According to
the impugned order, all four charges were
found proved against the petitioner.

14. Sri Shashi Nandan, learned Senior
Counsel for the petitioner submitted that
the  petitioner had been removed
unceremoniously, without holding any
proper enquiry. The petitioner is the Head
of a Local Self-Government. She could not
have been removed without holding a full-
fledged enquiry. The alleged enquiry held
in the instant case was a mere eyewash.
The petitioner was not provided with the
documents and evidences on which charges
were based, despite repeated requests. She
was also not given proper opportunity of
hearing. Request for cross-examination was
ignored in a casual manner. In case of
enquiry in relation to removal of an elected
representative, it should be more elaborate
and thorough than the one required to be
held in case of removal of a government
employee. Standard of proof has to be more
stringent than in case of a departmental
enquiry against a government servant. In
support of his submission, he placed
reliance on the judgment of the Supreme
Court in Ravi Yashwant Bhoir vs. District
Collector, Raigad and Others2.

15. He also submitted that the
proceedings started with issuance of notice
dated 17.7.2019. It contained only one
charge in relation to alleged withdrawal of
amount from the bank from the funds
provided by the State Finance Commission.
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The said amount was alleged to have been
withdrawn at a time when no executive
officer was posted. However, the order of
removal is based on four charges and this
ex facie amounts to violation of the
principles of natural justice.

16. He further submitted that Section
48(2) of the Act itself contemplates that after
considering the explanation of the President,
the State Government should hold such
enquiry as it would consider necessary. In the
instant case, since the charges were
specifically denied and the petitioner sought
opportunity to cross examine various
witnesses on whose version the charges were
founded, it was incumbent upon the
respondents to have held oral enquiry, but
which was not done in the instant case. The
respondents adopted a procedure which was
completely inconsistent with the principles of
natural justice and therefore, the entire
proceedings stand vitiated. In this regard,
reliance was placed on a Division Bench
judgment of this Court in Sanjeev Agrawal
vs. State of U.P. and Others3.

17. It is also contended that the
respondents merely relied on the report
submitted by the District Magistrate dated
6.1.2020, in holding the petitioner guilty of
the charges. The State Government did not
apply its mind to the replies submitted by the
petitioner, nor discussed any evidence.
Therefore, the impugned order is a result of
non-application of mind and in clear breach
of principles of natural justice. The State
Government had not given any independent
findings. It is submitted that any conclusion
arrived at without giving reasons is ex facie
illegal and in derogation of the principles of
natural justice.

18. Countering the submissions, Shri
Neeraj Tripathi, learned Additional
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Advocate General, appearing for the State,
submitted that the petitioner was given
repeated show cause notices and fullest
opportunity of hearing. The State
Government also held proper enquiry
through the District Magistrate. He
submitted his reports from time to time and
which were rightly relied upon in passing
the impugned order. The impugned order
itself reveals that several dates were fixed
for personal hearing, but the petitioner did
not avail the opportunity. The contention
that the petitioner was charge sheeted only
on basis of one charge while the impugned
order is based on four charges is not
correct. Initially, the show cause notice
dated 17.7.2019 was based on a single
charge. Another notice was issued on
18.8.2019, calling for the explanation of the
petitioner. The said notice was based on all
the four charges. The petitioner's financial
and administrative powers were ceased
thereby and she was given seven days time
to submit her explanation to the charges
mentioned in the said notice. By the said
notice, the petitioner was clearly informed
that in case she does not submit her reply
within seven days, proceedings under
Section 48(2) would be taken to its logical
conclusion. He further submitted that the
replies dated 12.3.2020, 14.8.2020 and
15.6.2021 were never received. According
to him, the impugned order takes into
consideration every aspect of the matter
and as the charges against the petitioner
relates to financial irregularities, this Court
should decline to interfere in the matter.

19. Since a factual controversy
relating to receipt of various replies said to
have been submitted by the petitioner was
raised, therefore, we required the
respondents to produce the original records
before us. In compliance of the same, the
original records were placed before us and



142 INDIAN LAW REPORTS ALLAHABAD SERIES

wherein we found that the replies of the
petitioner dated 12.3.2021, 14.8.2020 and
15.6.2020 were missing. Consequently, we
directed the State respondent to hold an
enquiry in this regard, inasmuch as, those
replies were allegedly sent by registered
post/speed post on the correct address. The
petitioner claimed benefit of Section 27 of
the U.P. General Clause Act and Section
114 of the Evidence Act. In pursuance of
our order dated 12.09.2022, respondent no.
1 held an enquiry and according to the
enquiry report, the alleged replies were not
received. Although there is presumption of
service when the document is sent by
registered post/speed post at the correct
address, but we find that apart from these
replies, there are other detailed replies
which were admittedly received by the
respondents. These replies were also in
relation to the same charges and cover the
entire defence of the petitioner. Therefore,
instead of going into the above factual
dispute, we proceed in the matter by
considering only the replies that were
admittedly received by the respondents.

20. We first proceed to analyse the
nature of the enquiry that was required to
be held in the instant case. The petitioner
was the elected President of Nagar Palika
Parishad, Nawabganj, a 'Municipality’
within the meaning of clause (e) of Article
243P of the Constitution. It is a unit of local
self government. It has been accorded
constitutional status with the insertion of
Part IX-A in the Constitution by the
Constitution (Seventy Fourth Amendment)
Act, 1992 w.e.f. 01.06.1993. The Statement
of Objects and Reasons as was published in
the Gazette on 16.09.1991 when the Bill
was introduced is as under:-

1. In many States local bodies
have become weak and ineffective on

account of a variety of reasons, including
the failure to hold regular elections,
prolonged supersessions and inadequate
devolution of powers and functions. As a
result, Urban Local Bodies are not able to
perform effectively as vibrant democratic
units of self-government.

2. Having regard to these
inadequacies, it is considered necessary
that provisions relating to Urban Local
Bodies are incorporated in the Constitution
particularly for-

(i) putting on a firmer footing the
relationship between the State Government
and the Urban Local Bodies with respect
to-

(@) the functions and taxation
powers; and

(b) arrangements for revenue
sharing;

(if) Ensuring regular conduct of
elections;

(iii) ensuring timely elections in
the case of supersession; and

(iv) providing adequate
representation for the weaker sections like
Scheduled Castes, Scheduled Tribes and
women.

3. Accordingly, it is proposed to
add a new part relating to the Urban Local
Bodies in the Constitution to provide for-

(a) constitution of three types of
Municipalities:

(i) Nagar Panchayats for areas in
transition from a rural area to urban area;

(i)  Municipal Councils for
smaller urban areas;

(iif) Municipal Corporations for
larger urban areas. The broad criteria for
specifying the said areas is being provided
in the proposed article 243-0;

(b) composition of
Municipalities, which will be decided by
the Legislature of a State, having the
following features:
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(i) persons to be chosen by direct
election;

(i) representation of
Chairpersons of Committees, if any, at
ward or other levels in the Municipalities;

(iif) representation of persons
having special knowledge or experience of
Municipal Administration in Municipalities
(without voting rights);

(c) election of Chairpersons of a
Municipality in the manner specified in the
State law;

(d) constitution of Committees at
ward level or other level or levels within
the territorial area of a Municipality as may
be provided in the State law;

(e) reservation of seats in every
Municipality-

(i) for Scheduled Castes and
Scheduled Tribes in proportion to their
population of which not less than one-
third shall be for women;

(if) for women which shall not
less than one-third of the total number of
seats;

(iii) in favour of backward class

of citizens if so provided by the
Legislature of the State;
(iv) for Scheduled Castes,

Scheduled Tribes and women in the office
of Chairpersons as may be specified in
the State law;

(f) fixed tenure of 5 years for
the Municipality and re-election within
six months of end of tenure. If a
Municipality is  dissolved  before
expiration of its duration, elections to be
held within a period of six months of its
dissolution;

(g) devolution by the State
Legislature of powers and responsibilities
upon the Municipalities with respect to
preparation of plans for economic
development and social justice, and for
the implementation of development
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schemes as may be required to enable
them to function as institutions of self-
government;

(h) levy of taxes and duties by
Municipalities, assigning of such taxes
and duties to Municipalities by State
Governments and for making grants-in-
aid by the State to the Municipalities as
may be provided in the State law;

(1) XX XX XX

21. In Ravi Yashwant Bhoir
(supra), the Supreme Court held that
removal of a duly elected
member/president of Municipal Council
on basis of proved misconduct, is a
proceeding quasi-judicial in nature.
Therefore, the principles of natural
justice are required to be given full play
and a proper opportunity of placing the
defence is a must. It was also held that an
elected official of a local self government
holds a much higher pedestal as
compared to a government servant. If a
government servant cannot be removed
without a full-fledged enquiry, there is no
gainsaying that in case of an elected
representative, holding of full-fledged
enquiry is imperative in law. A more
stringent procedure and standard of proof
is required-

30. There can also be no quarrel
with the settled legal proposition that
removal of a duly elected Member on the
basis of proved misconduct is a quasi-
judicial proceeding in nature. (Vide: Indian
National Congress (1) v. Institute of Social
Welfare & Ors., AIR 2002 SC 2158). This
view stands further fortified by the
Constitution Bench judgments of this Court
in Bachhitar Singh v. State of Punjab &
Anr., AIR 1963 SC 395 and Union of India
v. H.C. Goel, AIR 1964 SC 364. Therefore,
the principles of natural justice are
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required to be given full play and strict
compliance should be ensured, even in the
absence of any provision providing for the
same. Principles of natural justice require
a fair opportunity of defence to such an
elected office bearer.

31. Undoubtedly, any elected
official in local self-government has to be
put on a higher pedestal as against a
government servant. If a temporary
government employee cannot be removed
on the ground of misconduct without
holding a full fledged inquiry, it is difficult
to imagine how an elected office bearer can
be removed without holding a full fledged
inquiry.

32. In service jurisprudence,
minor punishment is permissible to be
imposed while holding the inquiry as per
the procedure prescribed for it but for
removal, termination or reduction in rank,
a full fledged inquiry is required otherwise
it will be violative of the provisions of
Article 311 of the Constitution of India. The
case is to be understood in an entirely
different context as compared to the
government employees, for the reason, that
for the removal of the elected officials, a
more stringent procedure and standard of
proof is required.

22. The Supreme Court also held that
removal of elected person casts stigma
upon him and takes away his valuable
statutory rights. The result of his removal is
that not only he, but his electoral college is
also deprived of the representation by him.
Moreover, he also stands disqualified to
contest the election for a stipulated period.

23. In the instant case, the petitioner,
who is President of Municipality, would stand
disqualified from contesting a re-election as
President or Member for a period of five
years from the date of her removal in view of

Section 48 (4) of the U.P. Municipalities Act,
1916 [the removal being under clause (a) and
sub-clause (vi), (vii) and clause (b) of sub-
section (2) of Section 48].

24. Sub-section (2-A) of Section 48
contemplates making of such inquiry as may
be considered necessary by the State
Government after considering the explanation
that may be offered by the President. An
order of removal should be in writing and
contain reasons for removal of the President
from office. The said provision is quoted
below for convenience of reference:-

(2-A) After considering any
explanation that may be offered by the
President and making such enquiry as it may
consider necessary, the State Government
may, for reasons to be recorded in writing,
remove the President from his office.

25. In Sanjeev Agrawal Vs. State of
U.P. and others4 it was contended that sub-
section (2-A) of Section 48 was deleted by
subsequent amendments and is no more part
of the statute. Therefore, no inquiry as per the
said provision is required to be held. The
argument was repelled after considering the
amendments made to Section 48 from time to
time. The Court relied on another Division
Bench judgement of this Court in Girish
Chandra Srivastava vs. State of U.P. and
others5 in holding that the said provision
continue to exist and that there was error in
numbering the sections while making
subsequent amendments. It was concluded
that the inquiry under Section 48 (2-A) is
mandatory, although its nature and scope will
depend on fact of each case. The relevant part
of the said judgement is quoted in extenso:-

Section 48(2-A) of the U.P.
Municipalities Act, 1916 contemplates that
after considering any explanation that may
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be offered by the President and making
such enquiry as it may consider necessary,
the State Government may, for reasons to
be recorded in writing, remove the
President from his office.

By U.P. Act No.VI of 2004
another sub-section (2-A) was added,
which is to the following effect:-

"In Section 48 of the Uttar
Pradesh Municipalities Act, 1916, after
sub-section (2) the following sub-section
shall be inserted namely: "(2A) where in an
inquiry held by such person and in such
manner as may be prescribed, if a
President or a Vice President is prima-facie
found to be guilty on any of the grounds
referred to in sub-section (2), he shall cease
to exercise, perform and discharge the
financial and administrative powers,
function and duties of the President or the
Vice-President, as the case may be, which
shall, until he is exonerated of the charges
mentioned in the show cause notice issued
to him under sub-section (2), be exercised
and performed by the District Magistrate
or by any other nominated by him not
below the rank of the Deputy Collector."

By U.P. Act No.ll of 2005, Section
48 was again amended which amendment
was deemed to have come into force with
effect from 27th February, 2004 which was
the date on which U.P. Act No.VI of 2004
was published in the gazette. In sub-section
(2) of Section 48, a proviso was inserted,
which is to the following effect:-

"Provided that where the State
Government has reason to believe that the
allegations do not appear to be groundless
and the President is prima facie guilty on
any of the grounds of this sub-section
resulting in the issuance of the show cause
notice and proceedings under this sub-
section he shall, from the date of issuance
of the show cause notice containing
charges, cease to exercise, perform and
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discharge the financial and administrative
powers, functions and duties of the
President until he is exonerated of the
charges mentioned in the show cause notice
issued to him under this sub-section and
finalization of the proceedings under sub-
section (2A) and the said powers, functions
and duties of the President during the
period of such ceasing, shall be exercised,
performed and discharged by the District
Magistrate or an officer nominated by him
not below the rank of Deputy Collector."

Sub-section (2-A) of Section 48 as
inserted on 27th February, 2004 by the
Uttar Pradesh Municipalities (Amendment)
Act, 2004 (U.P. Act No.VI of 2004) was
omitted.

11. The submission of Sri Shashi
Nandan, learned Senior Advocate, that
after deletion of Section 48(2-A) now there
is no provision for holding an inquiry by
the State Government needs to be
considered first.

12. Sub-Section (2-A) of Section
48 which was inserted by U.P. Act No.XXVI
of 1964 was to the following effect, "After
considering any explanation that may be
offered by the President and making such
enquiry as it may consider necessary, the
State Government may, for reasons to be
recorded in writing, remove the President
from his office.". The above sub-section (2-
A) of Section 48 has not been deleted by
any subsequent amendment. What has been
deleted by U.P. Act No.Il of 2005 was sub-
section (2-A) which was inserted by U.P.
Act No.VI of 2004 wherein it was provided
that where in an inquiry held, if a President
or a Vice-President is prima-facie found to
be guilty, he shall cease to exercise,
perform and discharge the financial and
administrative powers, functions and duties
of the President or a Vice-President until he
is exonerated of the charges. Sub-Section
(2-A), which was inserted by U.P. Act
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No.XXVI of 1964 was an entirely different
provision from one which has been inserted
by U.P. Act No.VI of 2004. Sub-section (2-
A) of Section 48 which was inserted by U.P.
Act No.VI of 2004 was with regard to
cessation of financial and administrative
powers of the President. The State
legislature being not satisfied with the
scheme of sub-section (2-A) of Section 48
as introduced by U.P. Act No.VI of 2004
came up to the same effect regarding
cessation of financial and administrative
powers by inserting a proviso after Section
48(2) which proviso contains more drastic
provision regarding cessation of financial
and administrative powers and when
proviso was inserted by U.P. Act No.ll of
2005, the earlier sub-section (2-A)
providing for cessation of financial and
administrative powers was omitted. Thus
Section 48(2-A) as was inserted by U.P. Act
No.XXVI of 1964 still continues in the
statute which obliges the State Government
to consider the explanation and to hold an
inquiry in the matter.

13. A Division Bench of this
Court in the case of Girish Chandra
Srivastava vs. State of U.P. and others
reported in 2007 AWC-6-6051, after
considering the provisions of Section 48 as
amended from time to time, has taken the
same view which we have taken above.
Following was laid down by the Division
Bench in paragraph 20 of the said
judgment:-

"20. In view of the aforesaid
decisions, we are of the considered opinion
that insertion of sub-section (2A) in Section
48 of the Act after sub-section (2) by U.P.
Act No.6 of 2004, does not, in any manner,
either omit or substitute the earlier sub-
section (2A) of Section 48 of the Act which
was inserted by U.P. Act No.27 of 1964 and
the State Legislature appears to have
committed a mistake in numbering the sub-

section that was added by U.P. Act No.6 of
2004. However, the mistake that had
occurred stood removed by the subsequent
amendment made by the State Legislature
in Section 48 by U.P. Act No.2 of 2005 as
sub-section (2A) that was inserted in
Section 48 of the Act by U.P. Act No.6 of
2004 was omitted with effect from
27.2.2004."

Thus according to scheme of
Section 48 of the U.P. Municipalities Act,
1916 after issuance of show cause notice
under Section 48(2), the State Government
is obliged to consider the explanation and
also to hold such inquiry as it may deem
necessary.

26. What is nature and scope of
inquiry which is required to be held under
Section 48 was considered by this Court in
Umesh Baijal and others Vs. State of
U.P. and another6. It has been held that
there could be cases where the charges are
admitted and in which event, it would not
be necessary to hold a regular inquiry and
examine witnesses etc. There may be cases
where the allegations are based on
complaint made by certain persons. In such
cases, if the State intends to rely on
affidavit filed by the complainant, it has to
give opportunity of hearing to the
Chairperson  to  cross-examine  the
complainant. In a given case, the
allegations may be of a very serious nature
and which have to be proved by
documentary as well as oral evidence and
in such cases, full fledged inquiry would be
required, as merely calling for explanation
and considering the same would not meet
the requirements of law. The relevant
paragraphs from the said judgment are as
follows:-

"13. Thus, it is evident that if a
Chairman is removed under these
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provisions, it would have a very serious
repercussion and consequence not only on
the Chairman but also on the constituency,
which he represented because he is being
removed from the membership also,
therefore, it cannot be permissible in law to
remove him without complying with the
requirement of law, as required under the
facts and circumstances of a particular
case. Sub-section (2A) of Section 48 of the
Act, 1916 provides for a procedure of
removal stipulating that after considering
any explanation that may be offered by the
President and making such enquiry as it
may consider necessary, the State
Government may, for reasons to be
recorded in writing, remove him. The law
does not permit or give unfettered powers
to the State Government for passing an
order of removal of the Chairman merely
after considering his explanation to the
show cause. It would depend upon the facts
of each case as to whether an enquiry is
required. There may be a case of admission
by the President himself or the case against
him is of such a nature for which he can
furnish no explanation or the facts of a
case are so admitted or admittedly such
that no explanation is required at all, in
such eventuality, it will not be necessary to
hold a regular enquiry and examine the
witnesses etc. giving an opportunity of
cross-examination of the witness. There
may be a case where the State is
considering the affidavits filed by certain
persons  complaining  against  the
misconduct of the Chairman, if State wants
to take into consideration the said
affidavits and in his explanation the
Chairman denies the allegations, the
affidavit cannot be relied upon without
giving an opportunity to the Chairman to
cross-examine the deponents, as required
under the provisions of Order XIX, Rule 2
of the Code of Civil Procedure, for the
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reason that the Code itself is nothing but
codification of the principles of natural
justice. The provisions of Order XIX, Rule 2
of the Code become mandatory.

39. Thus, in view of the above, it
cannot be held that in each and every case,
non-observance of principles of natural
justice would vitiate the order. It has to be
understood in the context and facts-
situation of each case and requirement of
statutory  Rules applicable therein.
However, in a given case, if the allegations
are of a, serious nature and has to be
proved on a documentary as well as on oral
evidence, it is desirable to have a
fulfledged enquiry for the reason that
removal only on asking the explanation and
consideration thereof, would not be
sufficient to meet the requirement of law
unless the facts are admitted or undeniable.
It is not possible to lay down any strait-
jacket formula as in what cases the
fulfledged enquiry is to be held and in what
cases removal is permissible on asking
office bearers to furnish the explanation to
the charges. It will depend on the facts of
an individual case."

27. In Sanjeev Agrawal (supra),
after considering the Division Bench
judgment in Umesh Baijal and another
Division Bench judgement in Shamim
Ahmad (Dr.) Vs. State of U.P. and
another?7, it was concluded as follows:-

10. Thus, in our view, it is clear
that once an explanation is submitted by
the President denying the charges, it is
incumbent upon the State Government to
make "such enquiry as it may consider
necessary" before passing an order of
removal. The word "inquiry" contemplates
investigation.  Therefore, where the
President denies the charges and offers his
explanation, the State Government is
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required to consider his explanation. If the
State Government is satisfied with the
explanation offered by the President, in that
case, nothing further is required to be done
other than passing a consequential order
dropping the proceedings. However, if the
State Government is not satisfied with the
explanation, in that case, the State
Government is required to enquire into the
matter by holding a full-fledged enquiry.

28. In Ravi Yashwant Bhoir Vs.
District Collector, Raigad and others, the
Supreme Court also considered the issue as to
whether recording of reasons is mandatory
while passing an order of removal. The
Supreme Court placed reliance on its
previous judgements in case of Krishna
Swami Vs. Union of India8, Sant Lal
Gupta Vs. Modern Coop. Group Housing
Society Ltd9 and thereafter concluded by
holding as follows:-

46. The emphasis on recording
reason is that if the decision reveals the
“inscrutable face of the sphinx', it can be its
silence, render it virtually impossible for the
courts to perform their appellate function or
exercise the power of judicial review in
adjudging the validity of the decision. Right
to reason is an indispensable part of a sound
judicial system, reasons at least sufficient to
indicate an application of mind of the
authority before the court. Another rationale
is that the affected party can know why the
decision has gone against him. One of the
salutary requirements of natural justice is
spelling out reasons for the order made. In
other words, a speaking out, the inscrutable
face of the sphinx is ordinarily incongruous
with a judicial or quasi-judicial performance.

29. The quotation from Krishna
Swami (supra) relied upon in the said
judgment reads thus:-

"Reasons are the links between
the material, the foundation for their
erection and the actual conclusions. They
would also demonstrate how the mind of
the maker was activated and actuated and
their rational nexus and synthesis with the
facts considered and the conclusions
reached. Lest it would be arbitrary, unfair
and unjust, violating Article 14 or unfair
procedure offending Article 21."

30. In Sant Lal Gupta (supra), it
was held as follows:-

"27. It is a settled legal
proposition that not only administrative but
also judicial order must be supported by
reasons, recorded in it. Thus, while
deciding an issue, the Court is bound to
give reasons for its conclusion. It is the
duty and obligation on the part of the Court
to record reasons while disposing of the
case. The hallmark of order and exercise of
judicial power by a judicial forum is for the
forum to disclose its reasons by itself and
giving of reasons has always been insisted
upon as one of the fundamentals of sound
administration of the justice - delivery
system, to make it known that there had
been proper and due application of mind to
the issue before the Court and also as an
essential requisite of the principles of
natural justice.

"3. The giving of reasons for a
decision is an essential attribute of judicial
and judicious disposal of a matter before
Courts, and which is the only indication to
know about the manner and quality of
exercise undertaken, as also the fact that
the Court concerned had really applied its
mind."

The reason is the heartbeat of
every conclusion. It introduces clarity in an
order and without the same, the order
becomes lifeless. Reasons substitute
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subjectivity with objectivity. The absence of
reasons renders an order
indefensible/unsustainable particularly
when the order is subject to further
challenge before a higher forum. Recording
of reasons is principle of natural justice
and every judicial order must be supported
by reasons recorded in writing. It ensures
transparency and fairness in decision
making. The person who is adversely
affected must know why his application has
been rejected."”

31. The consistent judicial opinion
thus is that recording of reasons in writing
is not merely an attribute of the principles
of natural justice but also essence of
transparency and fairness in decision
making process. It has been held to be a
hallmark of sound and objective exercise of
power. An order bereft of reasons violates
Article 14 and 21 of the Constitution.

32. We now proceed to examine the
contention of learned counsel for the
parties in the light of the law discussed
above.

33. In the instant case, the
respondents initially issued a notice dated
17.07.2019 mentioning that it is in receipt
of report of District Magistrate and
Commissioner, Bareilly Region, Bareilly
that the petitioner had misused funds under
the head 'State Finance Commission'. To be
precise, it was alleged that the petitioner
had distributed Rs.47,31,035/- out of
Rs.52,40,544/- from the State Finance
Commission head. At the relevant time, no
Executive Officer was posted in the
Municipality. As a result thereof, the
cleaning staff of the Municipality could not
be paid their salary during the Holi festival.
The petitioner was called upon to submit
her explanation within seven days, failing
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which, proceedings under Section 48 would
be initiated against her. The petitioner
responded to the said notice by submitting
her explanation on 17/27.7.2019 in which
she categorically refuted the allegations and
specifically raised the issue that the show
cause notice was issued to her on basis of
false complaint made by the candidate who
had lost the election i.e. Smt. Prem Lata
Rathor. She emphatically denied the charge
and pleaded that the amount was spent in
payment of salary/stipend of daily-wagers
and safai karmis. All the payments were
made by account payee cheques under joint
signatures of the petitioner and Gulshan
Kumar Suri, the Executive Officer posted
at the relevant time. She also pleaded that
all the aforesaid cheques were drawn on
31.12.2018, but were encashed by the
payees in the months of January and
February, 2019 as per their convenience. It
was followed by another show cause notice
dated 18.08.2019 which contained three
more charges, as noted in foregoing part of
the instant order. The petitioner was called
upon to offer her explanation within seven
days, failing which, further proceedings on
merits will be undertaken under Section 48
(2) of the Act. Simultaneously, the financial
and administrative powers of the petitioner
were also ceased in exercise of powers
under the proviso to Section 48 (2). The
petitioner feeling aggrieved thereby filed a
writ petition before this Court wherein this
Court vide its order dated 24.09.2019
stayed part of the order ceasing
administrative and financial powers, but
permitted the respondents to conclude the
inquiry in accordance with law.

34. The petitioner submitted a
detailed reply on 09.09.2019 (19.09.2019).
Therein, she specifically refuted all the four
charges and offered detailed explanation to
each charge. Therein, she also raised a



150 INDIAN LAW REPORTS ALLAHABAD SERIES

specific plea that she was not provided with
the report of A.D.M. dated 17.8.2019 which
formed the basis for issuing show cause
notice dated 18.08.2019. She further
pleaded that the respondents had illegally
relied on the report of the A.D.M., Bareilly
dated 17.08.2019 in issuing the notice
dated 18.08.2019 without first seeking her
explanation in response thereto. The
petitioner sought to impress upon the
respondents that they were proceeding in
violation of principles of natural justice and
the adverse material which formed the
basis for issuing show cause notice (inquiry
report and documentary evidence) was not
provided to her. She again requested for the
same being made available to her.

35. It seems that the explanation of
the petitioner was forwarded by the State
Government by its covering letter dated
18.08.2019 to the District Magistrate for
submitting his comments. As a follow up,
the District Magistrate submitted his
comments dated 6.01.2020 to the State
Government.

36. On 14.05.2020 the State
Government issued another show cause
notice to the petitioner in context of the
comments submitted by the District
Magistrate on 6.01.2020. The petitioner
was asked to submit her explanation once
again within seven days.

37.  On 15.06.2020 the petitioner
submitted an application and requested for
oral hearing. On 27.07.2020 the petitioner
submitted an application specifying therein
the documents to be provided to her in
respect of each charge.

38. On 10.5.2022 the respondents
passed the impugned order. It recites that
on 14.05.2020 the petitioner was issued a

notice stating that on account of lock-down
as a result of Covid 19 protocol in place at
the relevant time, personal hearing was not
possible, therefore, she was directed to
submit her written reply within seven days,
but the petitioner did not submit any
written reply. The order further mentions
various dates fixed for personal hearing
subsequently and that the petitioner did not
avail the said opportunity. Para 2 of the
order mentions that the report submitted by
the District Magistrate dated 6.01.2020,
after examining the response of the
petitioner, holds the petitioner guilty of
various charges and thereafter the extract
from the report of the District Magistrate is
guoted in the impugned order. Para 3 of the
order mentions that all the charges levelled
against the petitioner are found proved and
established in view of the report of the
District Magistrate and the Additional
Report  (comments  submitted  after
examining the reply of the petitioner). She
has been found guilty of the grounds
mentioned in clause (a) and sub-clauses
(vi), (vii), (x) and (xi) of clause (b) of sub-
section (2) of Section 48 of the Act and
accordingly, her removal has been ordered.

39. It is clear from the facts noted
above that initially the notice dated
17.07.2019 issued to the petitioner seeking
her explanation contained only one charge.
However, notice dated 18.08.2019
contained three more charges and the
explanation of the petitioner was duly
called for in response to the said notice. As
such, we find no force in the submission of
learned counsel for the petitioner that the
order of removal is based on additional
charges, in relation to which the petitioner
was not called upon to show cause.

40. We now proceed to examine the
plea as to whether the impugned order is
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violative of principles of natural justice, as
proper enquiry was not held and also bad in
law, as the State Government had failed to
record any independent finding of its own
in relation to the charges framed against the
petitioner.

41. The impugned order, as noted
above, merely relies on the report of the
District Magistrate and the Additional
Report submitted in response to the reply of
the petitioner to the show cause notice. The
State Government in the entire order has
not recorded any independent reasoning in
arriving at the conclusion that the grounds
stipulated under Section 48 (2) are made
out against the petitioner. As discussed
above, giving of reasons was imperative as
reasons are link between the material, the
foundation for their erection and the actual
conclusion. Sans reasons, this Court is
unable to uphold the decision as well as the
decision making process.

42. The receipt of application dated
23.7.2020 to cross-examine the witnesses is
admitted to the respondents. Therein, the
petitioner after giving detailed explanation
to different charges and specifying reasons,
requested for opportunity to cross examine
various persons in relation to whom, or on
basis of whose version, the charges were
being pressed against her. She reiterated the
request made by her in her previous reply
for being provided with complete set of
documents and evidences in support of the
charges and for being provided proper
opportunity of hearing and for setting aside
the ex-parte report of the District
Magistrate dated 6.1.2020.

43. The petitioner by her application
dated 10.8.2020, receipt of which s
admitted to the respondents, demanded
large number of documents.
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44. 1t is evident from the stand taken
in the counter affidavit that after receipt of
replies from the petitioner, respondent no. 1
called for comments from the District
Magistrate. The specific case of the
petitioner is that the District Magistrate
never held any enquiry, nor gave her any
opportunity of hearing and submitted his
report behind the back of the petitioner.

45.  The report of the District
Magistrate and the Additional Report
submitted after examining the reply of the
petitioner were only in form of an opinion
which could have been considered by the
State Government alongwith the defence of
the petitioner and the evidence submitted
by her. It was not a gospel truth nor final
word. The same is not a substitute to the
statutory requirement of recordal of reasons
in writing by the State Government while
passing an order of removal of the
President in view of Section 48 (2-A) of the
Act. On this ground alone, the impugned
order is rendered vulnerable and is liable to
be quashed.

46. We have already noted that the
petitioner denied all the four charges. It is
noteworthy that charge no.4 particularly
related to the letters written on 8.08.2019
and 13.8.2019 by the then Executive
Officer Balveer Singh in relation to
pressure allegedly exerted upon him by the
petitioner and her husband to facilitate
certain payments. The said charge also
related to certain other complaints received
against the petitioner from different
quarters in relation to alleged mis-behavour
on part of her husband. The petitioner in
general and particularly in reference to
charge no.4 requested for opportunity to
cross-examine the then Executive Officer
Balveer Singh Yadav and certain other
persons. On 27.07.2020 she demanded
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various documents which formed basis for
levelling the charges. The charges related to
alleged misuse of funds; ante dating of
cheques; alleged illegal payments to certain
contractors in violation of the provisions of
certain Government instructions; alleged
diversion of funds.

47. Once the petitioner had
specifically denied the charges and prayed
for proper inquiry being held, it was
incumbent upon the respondents to provide
all documentary evidence, hold oral inquiry
giving full opportunity to the petitioner to
cross-examine the complainant and other
witnesses. However, that was not done. The
respondents rather adopted a peculiar
procedure. After receipt of explanation of
the petitioner dated 17.07.2019, they called
for comments from the District Magistrate.
Thereafter when the petitioner submitted
another detailed reply dated 19.09.2019,
once again comments are called from the
District Magistrate. The State Government
without holding any enquiry, merely on
basis of comments submitted by the
District Magistrate, proceeded to pass the
impugned order for the reason that the
petitioner had not submitted any reply in
response to notice dated 14.05.2020 which
was issued as a substitute to personal
hearing on account of Covid 19 protocol
being in force at the relevant time. The
rebuttal of the petitioner to the charges was
already there in shape of the reply dated
17.07.2019 and 9.09.2019 and therefore,
there was no need of reiterating the stand
once again in response to notice dated
14.05.2020. The issuance of repeated show
cause notices and calling for explanations
cannot be a substitute to the oral inquiry
which in the facts and circumstances of the
instant case was necessary to comply with
the principles of natural justice as well as
the requirements of statute itself.

48. We find considerable force in the
submission of learned counsel for the
petitioner that the petitioner, who was head
of a Municipality, has been removed in a
casual manner, without holding proper
inquiry, which could pass the test of
fairness.

49. In consequence, the writ petition
succeeds and is allowed in part. The
impugned order is quashed leaving it open
to the State respondents to proceed in the
matter afresh in the light of the
observations made in the foregoing
paragraphs of this order.

50. No order as to costs.
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A. Constitution of India — Article 243-Q —
UP Municipalities Act, 1916 — Sections 3 &
4 — Inclusion of villages in the transitional
area of Nagar Panchayat - Final
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suggestion were invited from concern
villagers — Invitation of objections, how
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far necessary — Held, the object of Section
4 is to provide opportunity to the general
public which would include the petitioners
herein, to file objections against the
proposal — This is an invaluable right
conferred in the general public with
avowed object of strengthening their
hands in all facets of local self governance
— High Court quashed the impugned final
notification declaring it illegal and
unconstitutional. (Para 12 and 14)

Writ petition allowed in part. (E-1)

(Delivered by Hon’ble Manoj Kumar
Gupta, J.)

1. The petitioners are elected
Pradhans of Gram Panchayat Bhaiswali,
Sansaarpur, Sidhwapaar, Kodhari, Bailey
and Kalyanpur. They have called in
question notifications dated 12.12.2020,
22.7.2022 and 10.8.2022 (all issued by
respondent no. 2).

2. The notification dated 12.12.2020
was a draft of a proposal intended to be
issued by the Governor in exercise of
powers under clause (2) of Article 243Q of
the Constitution of India, read with sub-
section (2) of Section 3 of the U.P.
Municipalities Act, 1916 and in partial
modification of previous notification dated
16th March, 1875 and other notifications
issued in this behalf for inclusion of ten
villages in the transitional area of Nagar
Panchayat, Badahalganj, Gorakhpur. The
draft proposal was notified in order to
ensure compliance of Section 4 of the U.P.
Municipalities Act, 1916 which is as
follows: -

"4, Preliminary procedure to
issue notification. - (1) Before the issue of
a notification referred to in Section 3, the
Governor shall publish in the Official
Gazette and in a paper approved by it for
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purposes of publication of public notices,
published in the district or, if there is no
such paper in the district, in the division in
which the local area covered by the
notification is situate and cause to be
affixed at the office of the District
Magistrate and at one or more conspicuous
places within or adjacent to the local area
concerned a draft in Hindi or the proposed
notification along with a notice stating that
the draft will be taken into consideration on
the expiry of the period as may be stated in
the notice.

(2) The Governor shall, before
issuing the notification consider any
objection or suggestion in writing which it
receives from any person, in respect of the
draft within the period stated."

3. Section 3 of the U.P. Municipalities
Act, 1916, which is also relevant for
deciding the controversy, reads as follows:

"3. Declaration etc. of
transitional area and smaller urban area.
- (1) Any area specified by the Governor in
a notification under clause (2) of Article
243-Q of the Constitution with such limits
as are specified therein to be a transitional
area or a smaller urban area, as the case
may be.

(2) The Governor may, by a
subsequent notification under clause (2) of
Article 243-Q of the Constitution, include
or exclude any area in or from a
transitional area or a smaller urban area
referred to in sub-section (1), as the case
may be.

(3) The notifications referred to
in sub-sections (1) and (2) shall be subject
to the condition of the notification being
issued after the previous publication
required by Section 4 and notwithstanding
anything in this section, no area which is,
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or is part of, a cantonment shall be
declared to be a transitional area or a
smaller urban area or be included therein
under this section.

4. Article 243Q of the Constitution
which confers power to the Governor to
include or exclude any area, as well as
power to constitute a Nagar Panchayat, a

Municipal Council, or a Municipal
Corporation, reads thus: -
"'2430Q. Constitution of

Municipalities. --

(1) There shall be constituted in
every State,--

(@) a Nagar Panchayat by
whatever name called for a transitional
area, that is to say, an area in transition
from a rural area to an urban area.

(b) a Municipal Council for a
smaller urban area; and

(c) a Municipal Corporation for a
larger urban area, in accordance with the
provisions of this Part:

Provided that a Municipality
under this clause may not be constituted in
such urban area or part thereof as the
Governor may, having regard to the size of
tile area and the municipal services being
provided or proposed to be provided by an
industrial establishment in that area and
such other factors as he may deem fit, by
public notification, specify to be an
industrial township.

(2) In this article, 'a transitional
area’, 'a smaller urban area' or 'a larger
urban area’ means such area as the
Governor may, having regard to the
population of the area, the density of the
population therein, the revenue generated
for local administration, the percentage of
employment in non-agricultural activities,
the economic importance or such other
factors as he may deem fit, specify by

public notification for the purposes of this
Part."

5. The Notification dated 22.7.2022
has been issued in exercise of power under
clause (2) of Article 243Q of the
Constitution of India, read with sub-section
(2) of Section 3 of the U.P. Municipalities
Act, 1916. This, provision, as would be
clear from a bare perusal, confers power in
the Governor to issue a subsequent
notification under clause (2) of Article
243Q of the Constitution of India, thereby
including or excluding any area, in or from
a transitional area, or a smaller urban area.
The notification gives final shape to the
draft notification, thereby concretizing the
proposal for inclusion of ten villages in the
transitional area of Nagar Panchayat,
Badahalganj, District Gorakhpur.

6. The third notification, which has
been called in question, is dated 10.8.2022
and it has been issued in exercise of power
under sub-section (2) of Section 3 of the
U.P. Municipalities Act, 1916, read with
clause (2) of Section 243Q of the
Constitution. It seeks to supersede the
earlier notification dated 22.07.2022 on the
ground that there was typographical error
in the areas specified in the Schedule to the
said notification. It now seeks to include
seven more villages, which were not part of
draft notification under Section 4, but have
been notified for the first time. These
villages are  Garthauli,  Sansaarpur,
Baswanpur, Mishrauli, Sidhawapaar,
Kuraon and Mahulia Khajuha.

7. The case of the petitioners is that
under the Act, before including or
excluding any area in a transitional area, or
a smaller urban area, in exercise of power
under Article 243Q, read with Section 3 of
the Act, the proposal has to be notified in
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terms of Section 4, inviting suggestions and
objections and after considering which,
final notification is to be issued. This pre-
supposes that the area, as notified in the
proposal, cannot be increased, while
issuing the final notification, otherwise, it
will defeat the provision of Section 4 of the
Act.

8. Having regard to the said
submission, we passed the following order
on 21.9.2022: -

"One of the contention is that as
many as 7 villages which have now been
notified under Section 3 of the U.P.
Municipalities Act, 1916 for being included
in the transitional area of Nagar Panchayat
Badahalganj, Gorakhpur were not part of
the notification issued under Section 4 of
the Act. Consequently, the final notification
is bad in law.

Sri Manish Kumar, learned
standing counsel appearing for the
respondents seeks time to obtain
instructions.

As prayed, put up tomorrow as
fresh.”

9. On matter being taken up today, Sri
Rajiv Gupta, learned Additional Chief
Standing Counsel, appearing for the State,
on basis of instructions received by him,
submitted that seven villages have been
included in the final notification, on basis
of objections and suggestions received in
pursuance of the preliminary notification
under Section 3 of the Act. He further
submitted that there was typographical
error in the notification dated 22.07.2022,
which has now been corrected by issuing
notification dated 10.08.2022.

10. Learned counsel for the
petitioners submitted that the same is not
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permissible, as it will render Section 4 of
the Act redundant.

11. We find considerable force in the
submission of learned counsel for the
petitioners. The Governor while being
invested with power to include or exclude
any area in a transitional area, or a smaller
urban area, in exercise of power under
clause (2) of Article 243Q of the
Constitution, read with Section 3 of the
U.P. Municipalities Act, 1916, has to follow
the procedure prescribed under Section 4,
which mandates that before issuance of
notification under Section 3, a draft
proposal has to be published in the manner
provided under Section 4, so as to apprise
the general public of the
inclusions/exclusions and if any person has
any objection, he may file
objection/suggestion. Sub-section (2) of
Section 4 enjoins upon the Governor to
consider the objection or suggestion
received in writing from any person in
respect of the draft proposal within the
period stated. Sub-section (3) of Section 3
explicitly and unequivocally prescribes that
'the notifications referred to in sub-section
(1) and (2) shall be subject to the condition
of the notification being issued after the
previous publication required by Section
4. "

12. It is implicit in the statutory
provision that while issuing a final
notification, the area as originally proposed
to be included in the transitional area,
cannot be increased in such a manner, so as
to change the entire complexion and
character of the preliminary notification.
The object of Section 4 is to provide
opportunity to the general public which
would include the petitioners herein, to file
objections against the proposal. The
Governor exercises power under Article
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243Q having regard to the factors laid
down under clause (2), i.e., population of
the area, the density of the population
therein, the revenue generated for local
administration,  the  percentage  of
employment in non-agricultural activities,
the economic importance or such other
factor as he may deem fit. The objection
could be on any of the above aspects, apart
from inclusion/exclusion. This is an
invaluable right conferred in the general
public with avowed object of strengthening
their hands in all facets of local self
governance. In the absence of these villages
being part of the proposal notified under
Section 4, the right to file objection has
been rendered illusory making Section 4 of
the Act redundant. It amounts to notifying
seven villages in the transitional area
without there being any previous
publication, as required by Section 4. What
cannot be done directly cannot be done
indirectly. It is nothing but colourable
exercise of power.

13. Sri Rajiv Gupta, learned
Additional Chief Standing Counsel,
submitted that objections were invited from
the general public in respect of the proposal
for inclusion of seven additional villages.
However, we find no such material on
record. The constitutional scheme and the
provisions of the Act lays down the manner
in which objections/suggestions are to be
invited and for such purpose, a notification
under Section 4 of the Act is required to be
issued. This notification is annexure 1
dated 12.12.2020 but it does not make any
proposal for inclusion of the seven villages
in question. As such, we find no force in
the submission of Sri Rajiv Gupta.

14. In view of what has been stated
above, we are of the considered opinion
that the final notification dated 10.8.2022,

in so far as it includes the villages
Garthauli, Sansaarpur, Basawanpur,
Mishrauli, Kuraon and Mahulia Khajuha, is
illegal and unconstitutional and it is
quashed to that extent.

15.  Although, notifications dated
12.12.2022 and 22.07.2022 are also under
challenge, but no argument has been
advanced in respect thereto. Consequently,
the challenge to these notifications fail.

16. As a result, the petition is allowed
in part.

17. No order as to costs.
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Appeal is the creation of statute - there are no
such provisions in Criminal Law govern by the
Criminal Procedure Code to substitute or
implead like in Civil Law of provisions of Code of
Civil Procedure - held, neither the ‘substitution
application’ nor ‘impleadment application” would
be maintainable in case of death of the
appellant in Appeal against acquittal filed under
section 372 CrP.C. - the impleadment
application stands rejected - and since, the
appellant had died consequently, the appeal
stands dismissed accordingly. (Para - 7, 8, 10)

Appeal dismissed. (E-11)
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(Delivered by Hon’ble Vivek Kumar Birla, J.
&
Hon'ble Shiv Shanker Prasad, J.)

1. Heard Sri Dinesh Kumar Yadav,
learned counsel for the appellant, Sri Ajay
Kumar Pandey, learned counsel for accused
respondents and learned A.G.A. for the
State.

2. As per the death certificate
annexed as Annexure No.l1 to the
affidavit filed in support of the
impleadment application the appellant-
Raj Narayan Singh son of Late Hardutt
died on 20.12.2018. By this application,
the son of the deceased appellant namely
Yashwant Singh is seeking impleadment
as appellant in place of Raj Narayan
Singh to prosecute the present criminal
appeal. The affidavit filed in support of
the present impleadment application was
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sworned by him on 18.11.2019 and the
present application was filed on
17.01.2020. In effect this is an
application for substitution of Yashwant
Singh son of Late Raj Narayan Singh,
who was appellant in the present appeal.
Obviously, this application was not filed
immediately after death of the appellant.

3. At this stage, it would be relevant
to take note of Sections 372 and 394
Cr.P.C. which are quoted as under:-

"Section 372:- No appeal to lie,

émless otherwise provided. No appeal

shall lie from any judgment or order of a
Criminal Court except as provided for by
this Code or any other law for the time
being in force.

Section 394:-
appeals.

(1) Every appeal under section
377 or section 378 shall finally abate on
the death of the accused.

(2) Every other appeal under
this Chapter (except an appeal from a
sentence of fine) shall finally abate on the
death of the appellant: Provided that
where the appeal is against a conviction
and sentence of death or of
imprisonment, and the appellant dies
during the pendency of the appeal, any of
his near relatives may, within thirty days
of the death of the appellant, apply to the
Appellate Court for leave to continue the
appeal; and if leave is granted, the
appeal shall not abate."

Abatement of

4. A coordinate Bench (of which one
of us was a member) of this Court has
considered the 'proviso’ to Section 372
Cr.P.C. as well as provisions of Section
394 Cr.P.C. in detail in the judgement of
Prithvi Singh Vs. State of U.P. and Ors.
2022 (8) ADJ 29 (DB), wherein it was held
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that the appeal filed under 'proviso' to
Section 372 Cr.P.C. would stand abated in
case of death of appellant

5. In Prithvi Singh (Supra) in para 5
this Court has taken into account the
relevant provisions of Code of Criminal
Procedure, 1898, its relevant amendment
by Act No. 26 of 1955, Code of Criminal
Procedure, 1973 with its statements of
objects and reasons, relevant provisions
including Amendment Act 5 of 2009
whereby 'Proviso' to Section 372 Cr.P.C.
was added.

6. The law on the Section 417
Cr.p.C., 1898, judgment of Hon'ble
Supreme Court in Khedu Mohton and Ors.
Vs. State of Bihar; 1971 AIR 66 SC,
subsequent judgements of various High
Courts on Section 372 (with proviso) i.e.
after 2009 Amendment have been
considered in Prithvi Singh (Supra). Para
29, 30, 31, 32, 34, 37, 38, 39, 40, 41, 42,
43, 46 and 48 of the aforesaid judgment are
quoted as under:-

"29. It is, therefore, clear that as
per the golden rule of interpretation, this
"proviso’ is a substantive enactment and it
is not merely excepting something out of, or
gualifying what was excepting or goes
before. Therefore, by adding the "proviso’
in Section 372 of Cr.P.C. 1973 by this
amendment, a right has been created in
favour of the victim.

30. At this stage, it would be
appropriate to take note of the definition of
"victim' as inserted by the Code of
Criminal Procedure (Amendment) Act,
2008 (Act 5 of 2009) by adding sub-section
(wa) in Section 2, which provides that
"victim" means "a person who has suffered
any loss or injury caused by reason of the
act or omission for which the accused

person has been charged and the
expression "victim" includes his or her
guardian or legal heir'.

31. It is also a settled law, as
interpreted by the Supreme Court and
various High Courts, that victim does not
include each and every person or merely an
informant, who has lodged a first
information report and the term "victim'
has to be interpreted as per the definition
noted above. We need not go deep into the
same. Therefore, from a perusal of the
scheme of the right to appeal against
acquittal, as reflected from a reading of the
above noted provisions, it is clear that
initially the right to appeal was exclusively
with the State Government and it was not
available even to the complainant, even if a
public servant was a complainant, leave
alone a private individual or any other
agency.

32. As has already been noticed,
Section 417 of Cr.P.C. 1898 provided for
appeal on behalf of the government in
cases of acquittal and no other person was
authorized to file appeal and that this
provision has undergone a major change in
Cr.P.C. 1973, Section 378 whereof
provides for appeal in cases of acquittal.
The term local government has been
substituted with several individual agencies
to which we are not concerned, however,
this is to be noted that even the right of a
public servant to file appeal, who is a
complainant, has been made limited to be
exercised within six months and private
complainant can come forward with an
application for grant of special leave to
appeal from the order of acquittal, which
has been limited to sixty days only.
Therefore, clearly, the legislature was
always conscious of the extent to which the
right to appeal is to be provided to different
agencies, where they appear in a different
capacities.
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34. Now coming to the provisions
regarding abatement of appeals, we may
note that vide Section 431 of Cr.P.C. it was
provided that every appeal under Section
417 (appeal on behalf of government in
case of acquittal) shall finally abate on the
death of the accused and every other
appeal under this Chapter (except an
appeal from a sentence of fine) shall finally
abate on the death of the appellant. This
provision has also undergone a substantial
change in Cr.P.C. 1973. Sub-section (1) of
Section 394 of Cr.P.C. 1973 provides that
every appeal under Section 377 or Section
388 shall finally abate on the death of the
accused.

37. The second part of Section 431
of Cr.P.C. 1898, broadly speaking, has now
been changed as significantly a "proviso' has
been added in sub-section (2) and an
explanation has also been added to the entire
Section 394 of Cr.P.C. 1973. We may take
note of the "proviso’ to Section 394 Cr.P.C.
once again, which provides that "where the
appeal is against a conviction and sentence
of death or of imprisonment, and the
appellant dies during the pendency of the
appeal, any of his near relatives may, within
thirty days of the death of the appellant, apply
to the Appellate Court for leave to continue
the appeal; and if leave is granted, the appeal
shall not abate'. The explanation to Section
394 provides that in this section "near
relative’ means a parent, spouse, lineal
descendant, brother or sister. In the "proviso’
added to sub-section (2) in Section 394 of
Cr.P.C. 1973 it is important to note that it is
in respect of an appeal against conviction
and sentence of death or of imprisonment and
not in respect of an appeal against acquittal.
It further provides that if the appellant dies
during the pendency of the appeal, any of his
near relatives may, within thirty days from
the death of the appellant, apply to the
appellate court for leave to continue the
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appeal and if leave is granted, the appeal
shall not abate. Thus, clearly this proviso to
sub-section (2) of Section 394 Cr.P.C. 1973,
is only in respect of appeal against conviction
and sentence of death or of imprisonment and
only near relatives as provided in the
explanation, may apply for leave to continue
the appeal within thirty days from the death
of the appellant, and if leave is granted, the
appeal shall not abate. Why this provision
was added has been taken note of by the
Supreme Court in Jugal Kishore Khetawat
vs. State of West Bengal (2011) 11 SCC 502
wherein it was held that this is to provide a
machinery whereby the children or the
members of the family of a convicted person
who dies during the appeal, could challenge
the conviction and get rid of the odium
attaching to the family due to such
conviction. Paragraph 7 of the aforesaid
judgment is quoted as under:-

""7. Such a proviso has been added
in the following circumstances: An
amendment to Section 431 was suggested in
the Bill introduced in the Parliament by a
private Member, Shri K.V. Raghunatha
Reddy. The main object of the amendment
was to provide a machinery whereby the
children or the members of the family of a
convicted person who dies during the appeal
could challenge the conviction and get rid of
the odium attaching to the family as a result
of the conviction. The Law Commission of
India by its Forty-First Report (September
1969, Vol. I, pp. 279-81) found the proposed
amendment ~ "eminently  sound"”  and
recommended that the amendment be made
with certain modifications.  Accordingly
Section 394 of the Code of Criminal
Procedure, 1973 has made the said proviso."

(emphasis supplied)

38. Now, insofar as the appeal
filed against acquittal by the victim under
Section 372 of Cr.P.C. 1973 is concerned,
it would be covered by the plain words of
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sub-section (2) of Section 394 Cr.P.C.
1973, which provides that every other
appeal under this Chapter (except an
appeal from sentence of fine) shall finally
abate on the death of the appellant. In sub-
section (2) an exception has been carved
out in respect of an appeal from a sentence
of fine, obviously for the reason that it
involves monetary reasons to the benefit of
the victim.

39._ As already noticed, a
substantive right to prefer an appeal against
acquittal was added by the amending Act No.
5 of 2009 by adding a "proviso' to Section
372 of Cr.P.C. 1973. However, significantly,
no amendment was made in Section 394
Cr.P.C. 1973, which provides for abatement
of appeals.

40. As already noticed, the golden
rule of interpretation is that if the meaning of
words of a statute are plain, effect must be
given irrespective of the consequences. We
may refer to the judgments of the Supreme
Court in cases of Nelson Motis (supra),
Kanailal Sur (supra), Vijay Anand Maharaj
(supra), Gwalior Rayan Silk (supra),
Raghunath Rai Bareja (supra).

41. In the light of Shah Bhojraj
(supra) and Khedu Mohton (supra) it may be
argued that once an appeal against acquittal
is entertained by the High Court, it becomes
the duty of the High Court to decide the same
irrespective of the fact that the appellant
either does not choose to prosecute it or is
unable to prosecute it for one reason or the
other. In Motiram Ghelabhai (supra) and
Sundaram Pillai (supra), the Supreme Court
laid down that the "proviso’ added to Section
372 Cr.P.C. 1973 is a fresh enactment giving
a substantive right to file appeal against
acquittal to the victim [as defined in Section 2
(wa)], which was added by the same
amending act, being Act No. 5 of 20009.

42. As observed in P. Laxmi Devi
(supra) and Super Cassettes Industries

(supra) it is a settled law that the right to file
an appeal is a statutory right and it can be
circumscribed by condition / conditions of the
statute granting it. In this view of the settled
law, it is extremely important to note that at
the time when the judgment in Khedu Mohton
(supra) was passed by the Supreme Court,
the proviso to Section 372 of Cr.P.C. 1973
was not in existence and in Cr.P.C. 1973
provision of abatement of appeals was
substantially changed in comparison to
Section 431 Cr.P.C. 1898.

43. In an appeal against
conviction, the right of near relatives to get
themselves substituted within a limited
period was protected so that they may come
forward to prosecute the appeal for the
purpose of removing the stigma on the
family. However, no such right of a victim
was protected. No right to substitute the
victim has been granted under Section 394
Cr.P.C. 1973. It is also pertinent to note
that sub-section (2) of Section 394 Cr.P.C.
1973 provides that every other appeal shall
abate on the death of the appellant.

46. This clearly indicates that the
Supreme Court has also held that the right
to file appeal under Section 372 Cr.P.C.
1973, as added by proviso by amending Act
No. 5 of 2009, is different from the right to
file appeal in case of acquittal as provided
under Section 378 Cr.P.C. 1973. A clear
distinction, therefore, has been noted by the
Supreme Court between Section 372
Cr.P.C. 1973 and Section 378 Cr.P.C.
1973. It may also be noticed that there is
also a difference in the definition of
"victim' as provided under Section 2(wa) of
CrP.C. 1973 and of the word
"complainant’ as defined under Section
2(d) of Cr.P.C. 1973.

47. 1t is, therefore, clear that in
view of the amended provision of the Code
of Criminal Procedure, the judgment of the
Supreme Court in case of Khedu Mohton



11 AllL

(supra) would not be applicable now and
is, thus, clearly distinguishable.

48. There is yet another aspect of
the matter. Insofar as the rules of
interpretation are concerned, there is a
rule which provides that "regard to
consequences' are also be taken into
consideration  while interpreting any
statutory provision. However, as already
noticed in the preceding paragraphs, this
rule has no application when the words are
acceptable to only one meaning and no
alternate consideration is reasonably open.
There can be no dispute that the provisions
of sub-section (2) of Section 394 Cr.P.C.
1973 are absolutely plain in their language
and must be given effect to irrespective of
the consequences. Therefore, the view that
in case the appeal filed by the victim is not
abated on the death of the appellant, the
consequences may be serious, would not be
applicable in the present case."

(Emphasis supplied)

7. There is yet another aspect of the
matter. The concept of substitution and
impleadment is foreign to the criminal law.
Appeal is the creation of statute. General
provisions of appeal in criminal law are
governed by the Code of Criminal
Procedure. In Civil Law provisions of Code
of Civil Procedure are applicable which
also provides for substitution as well as for
impleadment. However, there are no such
provisions in the Criminal Procedure Code.
Regarding the issue involved herein the
only exception that may be noted in Section
394 (2) proviso and Explanation to the
Section, which, as already considered in
Prithvi Singh (Supra), does not cover
appeal against acquittal.

8.  Therefore, we find that the
appellant cannot be substituted by his son
even by filing an application filed as
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'impleadment’ application as done in the
present appeal, or say that even if, the
application has been filed as 'impleadment’
application and not as ‘substitution'
application. In other words, neither
substitution application, nor impleadment
application would be maintainable in case
of death of the appellant in appeal against
acquittal filed under Section 372 Cr.P.C.

9. In Prithvi Singh (Supra) it was
also considered that as provided by Section
394 Cr.P.C. even in a case of appeal against
conviction only a limited right has been
given for the purpose of filing substitution
which too could have been filed only
within 30 days and not beyond that.
Whereas this is an appeal against acquittal
wherein the aforesaid provision is not at all
attracted.

10. While considering the judgement
of Prithvi Singh (supra), we have rejected
one substitution application filed under
similar circumstance in Criminal Misc.
Application U/S 372 Cr.P.C. (Leave to
Appeal) No. 15 of 2017 (Jai Prasad Singh
Vs. State of U.P. and Ors) as not
maintainable. Consequently, the delay
condonation application filed in support of
the substitution application was also
rejected and the appeal was dismissed as
abated.

11.  Accordingly, the impleadment
application filed by son of the deceased
appellant  stands rejected as not
maintainable.

In Appeal

1. Since the appellant in the present
case had died consequently, for the
discussions made herein above, the appeal
stands dismissed as abated.
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(Delivered by Hon’ble Ramesh Sinha, J.)
(A) INTRODUCTION

1. Appellants, Haji Mohboob
Ahmad and Syed Akhlag Ahmad,
claiming themselves to be victim, have
filed the instant criminal appeal under
Section 372 of the Code of Criminal
Procedure, 1973 (hereinafter referred to as
"Cr.P.C."), challenging the judgment and
order dated 30.09.2020 passed by the
Special Judge (Ayodhya Matter), Lucknow
in Sessions Trial No. 344 of 1994 . State
Vs. Pawan Kumar Pandey and others
arising out of Case Crime No. 197 of 1992
and Sessions Trial No. 423 of 2017 : State
Vs. Lal Krishna Advani and others, (R.C. 8
(s)/92-S.1.U-V/S.I.C.-ll, R.C. No. 1 (S)/93-
S.I.C.-IV and R.C. No.2 (S)/93 along with
48 (S)/93, under Sections 147, 149, 120-B,
114 read with Section 153A, 153B, 505,
295, 295A, 395, 332/338, 201 and 505 (1)
(b) of the Indian Penal Code (in short,
"IPC"), whereby accused persons were
acquitted.

(B) FACTUAL MATRIX

2. On 6th December, 1992, the
disputed structure, popularly known as
"Ram Janam Bhoomi/Babri Masjid" at
Ayodhya was demolished by a group of
persons. Consequent upon demolition of
the aforesaid structure, two cases were
registered on the same day i.e. (i) Crime
No. 197/1992 under Sections 395, 397,
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332, 337, 238, 295, 297, 153A IPC was
registered by the police of Police Station
Ram Janam Bhoomi, District Faizabad,
against unnamed Kar Sevaks; and (ii)
Crime No. 198 of 1992 was also registered
by the police of Police Station Ram Janam
Bhoomi District Faizabad wherein eight
persons were implicated as accused under
Sections 153A, 153B, 505, 147, 149 IPC.
In the aforesaid cases, there were
allegations of widespread commission of
robbery, rioting and mischief and other
minor offences by different groups of
persons against the media and 47 crimes
were also registered for offences
punishable under Sections 392, 394, 395,
147, 427, 336, etc. The investigation of the
crime registered as Case Crime No. 197 of
92 was entrusted to the Central Bureau of
Investigation (C.B.1.) on 13.12.1992, upon
which the CBI re-registered the case as
R.C. No. 8(S)/92-SIU.V-New Delhi.
However, the investigation of Case Crime
No. 198 of 92 was taken over by CBCID of
the State of Uttar Pradesh on 10.12.1992.
On 16.12.1992, the State of Uttar Pradesh,
in consultation with this Court, established
a Special Court of Judicial Magistrate First
Class with its place of sitting at Lalitpur, to
try the case relating to Crime No.
198/1992. The CB CID of the State filed
the final report under Section 173 of the
Cr.P.C. After that, Crime No. 198 of 1992
had been registered against all eight
accused persons named in the First
Information Report, for the offences under
Sections 153A, 153B, 505, 147 and 149
IPC. Thereafter, the Special Judicial
Magistrate at Lalitpur took cognizance of
the case on 1.3.1993.

By Notification dated 8.7.1993,
the State Government, after consultation
with the High Court, shifted the place of
sitting of the Court of Special Judicial
Magistrate from Lalitpur to Rae Barelli. By
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Notification dated 26.8.1993, the
Government of India, with the consent of
the Government of Uttar Pradesh entrusted
the investigation of Crime No. 198/92 and
cases arising from same facts/transaction to
the CBI. The CBI re- registered the Crime
No. 198/92 as R.C. 1(s)/93 and the other 47
related cases as R.C. Nos. 2(s5)/93 to
48(s)/93.

On 8.9.1993, the Government of
Uttar Pradesh, in consultation with this
Court, issued a Notification establishing a
Special Court of Additional Chief Judicial
Magistrate at Lucknow, for trial of cases
arising out of demolition of the disputed
structure at Ayodhya, investigated by CBI.

In the meanwhile, on 07.12.1992,
appellant no.1-Haji Mahboob Ahmad had
lodged separate F.1.R., bearing Case Crime
No. 201 of 1992, at police station Ram
Janam Bhoomi, district Faizabad alleging
therein that his house and other minority
communities were looted and burnt by the
lakhs of Kar Sewak gathered in Ayodhya
on 06.12.1992. Appellant no.2-Syed
Akhlag Ahmad had also lodged separate
F.LR., bearing Case Crime No. 216 of
1992, in police station Ram Janam Bhoomi,
district Faizabad, alleging that his house
and other minority communities were
looted and burnt by the lakhs of Kar Sewak
gathered in Ayodhya on 06.12.1992. The
investigation of the aforesaid cases filed by
the appellants were conducted and after due
investigation, the Investigating Officer had
filed charge-sheet against the accused
persons in Case Crime No. 201 of 1992,
whereas in Case Crime No. 216A of 1992
filed by the appellant no.2, final report was
submitted on 28.04.1993. Thereafter, Case
Crime No. 201 of 1992 was committed to
the Court of Sessions, Faizabad vide
Sessions Trial No. 681 of 1994, wherein
charges were framed against the accused
persons under Sections 395, 397, 436 I.P.C.

and the trial of the same was commenced
and ultimately, the trial Court, after hearing
the parties and going through the evidence
on record, acquitted the accused persons by
means of the judgment and order dated
02.02.1998, which attained finality as the
same has not been challenged by the
appellant no.1 till date.

However, charge-sheet was filed
by the C.B.l. in Case Crime No. 197 of
1992 and 198 of 1992. After that both these
cases were committed to the Court of
Sessions vide Sessions Trial Nos. 344 of
1994, 344 (B) of 1994, 423 of 2017, 496 of
2019 and 818 of 2020, wherein apart from
other witnesses, appellants were also
examined as PW.10 and P.W.53,
respectively.

During pendency of the aforesaid
Sessions Trial Nos. 344 of 1994, 344 (B) of
1994, 423 of 2017, 496 of 2019 and 818 of
2020, appellants had filed application under
Section 2 (wa) and Section 24 (8) of the
Cr.P.C. on 21.08.2020, which was rejected
by the trial Court vide order dated
25.08.2020 and the same attained finality
as the same has not been challenged by the
appellants further before any superior
Court. After that the trial Court, after
hearing the parties and going through the
evidence on record, has passed the
impugned judgment and order dated
30.09.2020, acquitting the accused persons
from the charges levelled against them.

Feeling aggrieved by the acquittal
of the accused persons by the impugned
judgment and order dated 30.09.2020, the
appellants have approached this Court by
filing criminal revision no. 26 of 2021,
which, on the request of appellants'
Counsel, directed the office to treat it as an
appeal filed under Section 372 Cr.P.C. and
allot regular number vide order dated
18.07.2022 passed by the learned Single
Judge.
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In pursuance of the aforesaid
order dated 18.07.2022, the office has
treated the aforesaid criminal revision as an
appeal filed under Section 372 of the
Cr.P.C. and allotted number as Criminal
Appeal U/s 372 Cr.P.C. No. 79 of 2022.

3. Heard Shri Syed Farman Nagvi,
learned Senior Advocate assisted by Shri
Najam Zafar, Mohammad Amit Naqgvi, Shri
Munwar Hussain, appearing on behalf of
the appellants, Shri Arunendra, learned
Additional Government Advocate
appearing on behalf of respondent
no.1l/State, Shri Shiv P. Shukla, learned
Counsel appearing on behalf of respondent
no.2/C.B.l. and Shri Raghvendra Singh,
learned Senior Advocate assisted by Shri
Abhishek Singh, appearing on behalf of the
respondent no.28, on the question of locus
of the appellants to maintain the instant
appeal.

(C) PRELIMINARY OBJECTION
ON BEHALF OF THE RESPONDENTS

4. At the outset, Shri Shiv P. Shukla,
learned Counsel for the respondent
no.2/C.B.l. has raised a preliminary
objection regarding the locus of the
appellants to maintain the instant appeal
and argued that on 06.12.1992, two F.1.Rs.
were registered i.e. (i) F.I.LR. No. 197 of
1992 against lakhs of unknown Kar Sewaks
; and (ii) F.LR. No. 198 of 1992 against

eight accused persons, relating to
demolition of disputed structure at
Ayodhya in police station Ramjanam

Bhoomi, District Faizabad. Subsequently,
47 other cases relating to assault on media
persons were also registered in police
station Ramjanam  Bhoomi, District
Faizabad. He argued that the investigation
of Case Crime No. 197 of 1992, Case
Crime No. 198 of 1992 and 47 other cases
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were entrusted to the C.B.l. by the State of
U.P. After completion of investigation,
composite charge-sheet was filed against
49 accused persons for their complicity in
the commission of various offences. The
trial Court, after hearing the parties and
going through the evidence on record, had
passed the impugned judgment and order
dated 30.09.2020, acquitting all the accused
persons facing trial. He argued that
appellants are only the prosecution
witnesses in the Sessions Trial arising out
of Case Crime No. 197 of 1992 and Case
Crime No. 198 of 1992 and their
depositions were recorded in the trial Court
in the aforesaid Sessions Trial. His
submission is that the appellants are neither
complainants nor victims, therefore, they
have no locus standi to challenge the
impugned judgment and order dated
30.09.2020, hence the instant appeal is
liable to be dismissed on this ground alone.

5. Learned Additional Government
Advocate for the State/ respondent no.1 has
adopted the aforesaid arguments of the
learned Counsel for the C.B.I and in
addition, he argued that separate F.L.R.,
bearing Case Crime No. 201 of 1992, under
Sections 395, 397 and 436 I.P.C. was
lodged by the appellant no.l in police
station Ramjanam  Bhoomi,  district
Faizabad, whereas appellant no.2 had
lodged separate F.I.R., bearing Case Crime
No. 216A of 1992, under Sections 395,
436, 295, 297 and 153A I.P.C. at Police
Station Ramjanam  Bhoomi,  district
Lucknow. The investigation of the
aforesaid cases were conducted and after
due investigation, as no incriminating
material was found against the accused
persons in Case Crime No. 216A of 1992
lodged by the appellant no.2, hence the
Investigating Officer had filed final report
on 28.04.1993, whereas in Case Crime No.
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201 of 1992 lodged by the appellant no.1,
charge-sheet was filed against the accused
persons and it was committed to the Court
of Sessions vide Sessions Trial No. 681 of
1994. The trial Court, after hearing the
parties and going through the evidence on
record, acquitted the accused persons vide
judgment and order dated 02.02.1998. He
argued that both i.e. final report dated
24.04.1993 filed in the case lodged by the
appellant no.2 and the judgment and order
dated 02.02.1998 filed in the case lodged
by the appellant no.1 had attained finality
as the same were not challenged by the
appellants before any superior Court.
Hence the appellants have no locus to
maintain the instant appeal.

6. Shri Raghvendra Singh, learned
Senior Advocate appearing on behalf of
respondent no.28 has also raised a
preliminary objection regarding the locus
of the appellants to maintain the instant
appeal and has argued that in view of
Section 372 of the Cr.P.C., no appeal
shall lie from a judgment or order passed
by a criminal Court except as provided by
the Cr.P.C. or by any other law which
authorises an appeal. Proviso to Section
372 of the Cr.P.C. gives a limited right to
the victim to file an appeal in the High
Court against any order of a criminal
Court acquitting the accused or
convicting them for a lesser offence or
the imposition of inadequate
compensation. He argued that the
appellants are only the prosecution
witnesses and they have no concern with
the subject matter of the trial of the
instant case as neither they are
complainants of the case nor the injured
persons nor charges as alleged by the
appellants were framed in the instant
case, therefore, appellants have no locus
to challenge the acquittal of the accused

persons from the charges levelled against
them by preferring the instant appeal
under Section 372 of the Cr.P.C.

7. Shri Raghvendra Singh has
further placed before us the judgment of
the Apex Court in State (through
Central Bureau of Investigation) Vs.
Kalyan Singh (Former Chief Minister
of Uttar Pradesh) and others : (2017) 7
SCC 444 and argued that in State
(through Central Bureau of
Investigation) Vs. Kalyan Singh
(Former Chief Minister of Uttar
Pradesh) and others (Supra),
notifications issued by the State
Government for transfer of cases to the
Special Court, Lucknow by clubbing all
49 FIRs including F.I.R. No. 198 of 1992
were challenged by the appellants also by
filing Special Leave to Appeal (Criminal)
No. 2705 of 2015, wherein the appellants'
Counsel was permitted to argue the
matter treating them as an intervenor only
on questions of law. His submission is
that during the course of challenge of
notifications in the aforesaid case, the
Apex Court had only heard the appellants
as intervenors and the appellants were not
treated as "victim' of the case, therefore,
the appellants' claim that they are the
"victims' of the instant case, has no
substance.

8. It has further been stated by Sri
Raghvendra Singh that on 07.12.1992,
appellant no.1-Haji Maboob Ahmad had
filed a written report, alleging therein that
lakhs of Kar Sewak gathered at Ayodhya,
while entering into the houses of minority
communities, burnt and looted their houses
including the house of appellants. On the
basis of the aforesaid written report, Case
Crime No. 201 of 1992 was registered.
Thereafter, after due investigation, charge-
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sheet dated 15.05.1993 was filed before the
Court concerned. After that the case was
committed to the Court of Sessions vide
Sessions Trial No. 681 of 1994 : State Vs.
Lutawan and others, where charges under
Section 395, 397, 436 1.P.C. were framed
against the accused persons. The
Additional District & Sessions Judge,
Faizabad, after hearing the parties and
going through the evidence on record
including the statement of P.W.l-Hazi
Mahboob  (complainant/appellant  no.l
herein) as well as the statement of the
accused persons recorded under Section
313 Cr.P.C., acquitted the accused persons
vide judgment and order dated 02.02.1998.
This judgment and order dated 02.02.1998
was not challenged by the appellant no.1
before the superior Courts and kept
mum/silent for about 22 years, however, all
of a sudden, appellants woke up from deep
slumber on 21.08.2020 and filed an
application under Section 2 (wa) and
Section 24 (8) of the Code of Criminal
Procedure, 1973 before the Special Judge
(Ayodhya Matter), Lucknow in Sessions
Trial Nos. 344/1994 and 423 of 2017,
which was rejected by a common order
dated 25.08.2020, however, again the same
was not challenged by the appellants before
the superior Court. Thereafter, impugned
order dated 30.09.2020 was passed. He
argued that after about four months, the
appellants have filed the instant appeal,
challenging the judgment and order dated
30.09.2020. His submission is that order
dated 02.02.1998 passed in Sessions Trial
No. 681 of 1994 in connection with the
separate F.I.R. i.e. F.I.LR. No. 201 of 1992
lodged by the appellant no.1 himself and
the order dated 25.08.2020 passed in
Sessions Trial no. 344 of 1994 and 423 of
2017 in connection with the application
preferred by the appellants under Section 2
(wa) and Section 24 (8) of the Cr.P.C. have
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attained finality, therefore, the same can be
regarded as res judicata in view of the
dictum of the Apex Court in State
(through Central Bureau of
Investigation) Vs. Kalyan Singh (Former
Chief Minister of Uttar Pradesh) and
others (Supra). Hence, on this count also,
appellants have no locus to maintain the
instant appeal.

(D) RESPONSE TO THE
PRELIMINARY OBJECTION ON
BEHALF OF THE APPELLANTS.

9. Per contra, Shri Syed Farman
Naqgvi, learned Senior Advocate appearing
on behalf of the appellants argued that Case
Crime No. 201 of 1992 was lodged by the
appellant no.1-Haji Mahboob Ahmed in
district Faizabad, whereas appellant no.2-
Syed Akhlag Ahmad had filed Case Crime
No. 216 of 1992 in relation to the burning
of his house and looting his house-holds. In
Case Crime Nos. 201 of 1992 lodged by the
appellant no.1, investigation was concluded
and charge-sheet was filed against the
accused persons, however, the trial Court
acquitted the accused persons by means of
order dated 02.02.1998, whereas in Case
Crime No. 216A of 1992 lodged by the
appellant no.2 after investigation, a final
report was submitted in the competent
Court on 28.04.1993. He argued that in the
instant case, the prosecution had examined
appellant no.1-Haji Mahboob Ahmad as
P.W.10 and appellant no.2-Syed Akhlaq
Ahmad as P.W.53 and both of them along
with other witnesses have categorically
stated before the trial Court in the
statements about all the facts, occurrence
and their personal losses, but the trial Court
erred in not considering the statements
made by them and erroneously acquitted
the accused persons by means of the
impugned judgment and order dated
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30.09.2020. He argued that neither the
State Agency nor the C.B.. has
investigated the F.ILR. lodged by the
appellants in a right perspective nor the
State Agency or the C.B.l. has gone
through the statements of the appellants
recorded in the instant case as P.W.10 and
P.W.53 before the trial Court nor the
prosecution had placed the matter before
the trial Court in right perspective, on
account of which, the accused were
acquitted by the trial Court. He argued that
as per Section 2 (wa) of Cr.P.C. and
Section 25 (8) of Cr.P.C., the appellants are
the victims and as such, they have locus to
challenge the impugned judgment and
order passed by the trial Court.

10.  Shri Naqvi has drawn our
attention to the order dated 25.08.2020
passed in Sessions Trial Nos. 344 of 1994,
423 of 20017, 796 of 2019 and 818 of 2020
and argued that before passing the
impugned judgment, the appellants had
filed an application before the trial Court to
permit them to advance oral arguments at
the time of arguments as the appellants are
the victims but the trial Court rejected the
same vide order dated 25.08.2020.
Thereafter, the appellants have collected
the documents for challenging the order
dated 25.08.2020 but in the meanwhile, the
impugned order dated 30.09.2020 has been
passed and as such, appellants did not
challenge the order dated 25.08.2020,
rejecting the applications filed by them
under Section 2 (wa) and 25 (8) of the
Cr.P.C.

11.  Shri Nagvi has invited our
attention to the judgment and order dated
06.07.2005 (Annexure No. RA-5) passed
by the learned Single Judge of this Court in
Criminal Revision No. 482 of 2003 : Dr.
Murli Manohar Joshi Vs. State of U.P. and

connected Criminal Revision No. 492 of
2003 : Ashok Singhal and Acharya Giriraj
Kishore Vs. State of U.P., Criminal
Revision No. 493 of 2003 : Miss Uma
Bharti Vs. State of U.P., Criminal Revision
No. 494 of 2003 : Vinay Katiyar Vs. State
of U.P., Criminal Revision No. 495 of 2003

Vishnu Hari Dalmia and Sadhvi
Ritambhara Vs. State of U.P. and Criminal
Revision No. 619 of 2003 : Haji Mahboob
Ahmad and Mohammad Siddiq alias Hatiz
Mohammad Siddig Vs. State of U.P. and
others and argued that in the aforesaid
criminal revisions, the order dated
19.09.2003 passed by the Special Judicial
Magistrate, Raebareli in Criminal Case No.
768 of 2003 : State Vs. Lal Krishna Advani
and others, whereby direction was issued to
frame charge against Dr. Murli Manohar
Joshi, Ashok Singhal, Vishnu Hari Dalmia,
Acharya Giriraj Kishore, Miss Uma Bharti
and Sadhvi Ritambhara under Sections 147,
149, 153-A, 153-B and 505 I.P.C. and
discharged Shri Lal Krishna Advani of
these charges, were challenged. He argued
that by means of the judgment and order
dated 06.07.2005, the learned Single Judge
of this Court had also considered the
arguments of the accused persons/
revisionists ~ with  regard to the
maintainability of Criminal Revision No.
619 of 2013 filed by the private persons i.e.
appellant no.1 herein and one Mohammad
Siddiq alias Hafiz Mohammad Siddiqg. The
learned Single Judge, after great discussion
on the point of the maintainability of the
criminal revision filed by the appellant no.1
and one another, had opined that the
criminal revision filed by the appellant no.1
is maintainable and accordingly the same
was admitted. In these backdrops, his
submission is that once earlier the revision
filed by the appellant no.1 was declared as
maintainable and his revision was admitted,
therefore, the appellants in the present case
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also have locus to challenge the impugned
judgment and order passed by the trial
Court.

12. In support of his submission, learned
Senior Counsel has relied upon the judgments of
the Apex Court in Sukhdev Singh Vs. State of
Punjab : 1982 (2) SCC 439; Balraj Vs. State of
U.P.: 1994 (4) SCC 29; Giani Ram Vs. State
of Haryana and others : AIR 1995 SC 2452;
Baldev Singh and another Vs. State of Punjab
- AIR 1996 SC 372; Shri Bodhisattwa Gautam
Vs. Miss. Subhra Chakraborty : AIR 1996 SC
922; Rudul Sah Vs. State of Bihar and
another : AIR 1983 SC 1086; SAHELLI, a
Women's Resources Centre through Ms.
Nalini Bhanot and others Vs. Commissioner
of Police, Delhi and others : AIR 1990 SC 513;
Ashok K. Johri Vs. State of U.P. : AIR 1997
SC 610; and Zahira Habibulla H. Sheikh and
another Vs. State of Gujarat and others :
(2004) 4 SCC 158.

13. At this stage, so far as the plea of
the appellants that since in earlier revision
filed by the appellants, the revision filed by
the appellant no.1 and one another was
declared as maintainable and the same was
admitted by the learned Single Judge of this
Court by means of the order dated
06.07.2005, is concerned, Shri Raghvendra
Singh, learned Senior Advocate, appearing
on behalf of the respondent no.28 argued
that while passing the order dated
06.07.2005, the learned Single Judge had
not observed that the revisionists (appellant
no.1l herein and another revisionist) are the
"victims' of the case, therefore, the
appellants' plea in this regard has no
substance and is liable to be rejected.

(E) ANALYSIS

14. We have examined the rival
contentions of the learned Counsel for the
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parties and gone through the impugned
judgment as well as material brought on
record on the preliminary question raised
before this Court regarding the locus of the
appellants to maintain the instant appeal
under Section 372 Cr.P.C.

15. Before we proceed further, it
would be apt to note that word 'victim' is
defined in Section 2(wa) of the Cr.P.C,,
which was introduced vide the Cr.P.C.
(Amendment) Act, 2008 w.e.f. 31.12.2009
and the same reads as under :-

"victim" means a person who has
suffered any loss or injury caused by reason
of the act or omission for which the
accused person has been charged and the
expression "victim" includes his or her
guardian or legal heir;

16. The meaning and purport of the
aforesaid word  "victim' has been
considered by a Full Bench of this Court in
the case of Manoj Kumar Singh v. State of
U.P. & ors. : 2016 (97) ACC 861, wherein
it has been held that

"70. From the discussions that
have been made above, it is clear that the
proviso of section 372 is an exception to
the general law and same confers on a
victim a right to appeal against acquittal,
which is subject to the grant of leave by the
Court. The first part of the definition of
"victim' as given under section 2(wa) (i.e.
"Victim" means a person who has suffered
any loss or injury caused by reason of the
act or omission for which the accused
person has been charged), is required to be
construed in its literal sense and no liberal
interpretation is required. Accordingly,
only such person would be treated as
"victim', who is the subject-matter of
trial being direct sufferer of crime in
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terms of loss or injury caused to his own
body, mind, reputation and property and
such loss or injury is one of the
ingredient of the offence for which the
accused person has been charged and,
therefore, any other person cannot be
accepted as victim within the first part of
section 2 (wa) for the purposes of
maintaining appeal. The second part that
is "includes his or her guardian and Legal
Heir" would come into play when the
actual sufferer is absent or suffers
disability.

71. In other words, victim means the
actual sufferer of offence (receiver of harm
caused by the alleged offence) and no person
other than actual receiver of harm can be treated
as victim of offence, so as to provide him/her
right to prefer appeal under the proviso of
section 372, though, in his or her absence or
disability, his "legal heir" or “guardian™ would
qualify as victim and have a right to appeal. A
person who claims himself to be "guardian’ or
"legal heir' of actual victim (direct sufferer),
would be able to maintain appeal provided he
establishes his claim as such before the Court in
his application by disclosing his particulars;
relationship with the direct sufferer; and the
grounds on which such claim of being "legal
heir" or "guardian” is based. In the light of the
discussion made above, the ratio of Division
Bench of this Court in the case of Edal Singh
(supra) is in tune with the definition of "victim'
as provided under section 2(wa) of the Code of
Criminal Procedure. The reference is answered
accordingly.

72. Let the order as well as the
record be placed before appropriate Bench
dealing with the "Leave to Appeal”
application.” (emphasis supplied)

17. It is true that the right to appeal
against the acquittal of the accused is not a
mere matter of procedure but is a
substantive right of the "victim'.

18. However, in the instant case, the
question is whether the appellants are the
victims of the case or not and they have
locus to file the instant appeal under
Section 372 Cr.P.C. or not.

19. The contention of the appellants is
that the prosecution had examined them as
P.W.10 and P.W.53, respectively, in the
instant case and they had narrated all the
facts, occurrence and their personal losses
in their depositions before the trial Court,
but even then the trial Court had
erroneously acquitted the accused persons
without considering the depositions of the
appellants by means of the impugned
judgment, therefore, the appellants being
victims have every right/locus to challenge
the impugned judgment and order by filing
the instant appeal under Section 372
Cr.P.C.

20. To counteract the aforesaid
contention of the appellants, it has been
pleaded by the respondents that the
appellants are only the prosecution
witnesses of the case and while passing the
impugned judgment and order, the trial
Court had tested their depositions to the
other evidences available on record and if
the trial Court found the appellants'
depositions were not trustworthy or reliable
while considering the other evidences on
record, it cannot be presumed that the
appellants are the victims. They contended
that allegations so levelled by the
appellants were not the subject matter of
the trial but the allegations of the appellants
that their houses were burnt and their
house-holds were looted by the unknown
Kar Sewaks assembled in Ayodhya on
06.12.1992 were tested by the trial Court in
a separate sessions trial i.e. Sessions Trial
No. 681 of 1994 arising out of Case Crime
No. 201 of 1992 filed by the appellant no.1,
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wherein the trial Court, vide judgment and
order dated 02.02.1998, acquitted the
accused persons, however, the said
judgment and order dated 02.02.1998 has
not been challenged by the appellants till
date. Moreso, application filed by the
appellants under Section 2(wa) and 24 (8)
Cr.P.C., during the pendency of Sessions
Trial No. 344 of 1994 and 423 of 1994
arising out of Case Crime No. 197 of 1992
and 198 of 1992, respectively, before the
trial Court, was also rejected by the trial
Court vide order dated 25.08.2020, which
has also attained finality as the same has
not been challenged before any superior
Court till date. Thus, the orders dated
02.02.1998 and 25.08.2020 can be regarded
as res judicata and the instant appeal is
liable to be dismissed on the ground of lack
of locus of the appellants to file the instant
appeal.

21. Undisputed facts are that
impugned judgment and order has been
passed by the trial Court on the charges
framed in Sessions Trial Nos. 344 of 1994,
344-B of 1994, 423 of 2017, 796 of 2019
and 818 of 2020. Appellants' allegations of
burning their houses and looting house-
hold articles by unknown Kar Sewaks
assembled in the year 1992 were not tested/
examined by the trial Court in the
impugned judgment and order but the
appellants for the aforesaid allegations had
filed separate F.l.Rs., bearing Case Crime
No. 201 of 1992, under Sections 395, 397,
436 I.P.C. and Case Crime No. 216A of
1992, under Sections 395, 436, 295, 297
and 153A IPC in police station Ram Janam
Bhoomi, district Faizabad, respectively. In
Case Crime No. 216A of 1992, the
Investigating Officer, after due
investigation, had filed final report on
28.04.1993, whereas allegations made in
Case Crime No. 201 of 1992 was tried by
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the trial Court in Sessions Trial No. 681 of
1994 and vide judgment and order dated
02.02.1998, the trial Court acquitted the
accused persons. Both i.e. final report dated
28.04.1993 submitted against the accused
persons and the order of acquittal dated
02.02.1998, have not been challenged by
the appellants in any superior Courts and
the same attained finality. However, the
prosecution had examined the appellants in
Sessions Trial Nos. 344 of 1994, 344-B of
1994, 423 of 2017, 796 of 2019 and 818 of
2020 as P.W.10 and P.W.53. During
pendency of these sessions trials and after
recording  their  depositions  therein,
appellants had filed application under
Section 2(wa) and Section 24 (8) of the
Cr.P.C. on 21.08.2020 before the Special
Judge (Ayodhya Matter), Lucknow, who,
vide judgment and order dated 25.08.2020,
rejected the aforesaid application. The
appellants did not challenge the order dated
25.08.2020 (supra). Thereafter, the trial
Court has passed the judgment and order
dated 30.09.2020, which is impugned in the
instant appeal, acquitting the accused
persons from all the charges levelled
against them. Now, the appellants have
filed the instant appeal.

22. From the aforesaid undisputed
facts and circumstances of the case, it is
quite apparent that accused persons were
tried by the trial Court in Sessions Trial
Nos. 344 of 1994, 344-B of 1994, 423 of
2017, 796 of 2019 and 818 of 2020 for the
F.LR. lodged by the police of Police
Station Ramjanam Bhoomi in Case Crime
No. 197 of 1992 and 198 of 1992 and the
allegations so made by the appellants were
not the part of the charges upon which the
accused persons were tried by the trial
Court and the impugned judgment and
order dated 30.09.2020 was passed, rather
the allegations so made by the appellant
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no.l herein were tried in a separate
Sessions Trial No. 681 of 1994 arising out
of the F.I.R. lodged by him i.e. Case Crime
No. 201 of 1992, under Sections 395, 397,
436 1.P.C., in which accused persons were
acquitted by means of the judgment and
order dated 02.02.1998, whereas in the
F.LLR. i.e. Case Crime No. 216 A of 1992
lodged by the appellant no.2, final report
was submitted on 28.04.1993. Therefore, in
view of the judgment of the Full Bench of
this Court in Manoj Kumar Singh Vs.
State of U.P. (supra), the appellants herein
cannot be treated as "victims' of the instant
case. Thus, this Court is of the considered
view that the appellants have no locus to
challenge the impugned judgment and
order dated 30.09.2020 passed by the trial
Court.

23. At this juncture, it would also be
apt to note that as stated hereinabove,
judgment and order dated 02.02.1998
passed in Sessions Trial No. 681 of 1994
arising out of Case Crime No. 201 of 1992
lodged by the appellant no.l and final
report dated 28.04.1993 filed in Case
Crime No. 216A of 1992 lodged by
appellant no.2, have attained finality,
therefore, this Court is of the view that both
the orders dated 02.02.1998 and 28.04.1993
can be regarded as res judicata in view of
the judgment of the Apex Court in State
Vs. Kalyan Singh and others (supra).

24. So far as the plea of the appellants
that since Criminal Revision No. 619 of
2003 was admitted by the learned Single
Judge by means of order dated 06.07.2005,
hence they can challenge the impugned
judgment and order passed by the trial
Court is concerned, it transpires from
perusal of the order dated 06.07.2005
passed by the learned Single Judge that
four points for adjudication of the issue of

revision were framed and considered by the
learned Single Judge, out of which point
no.l was that "whether Criminal Revision
No. 619 of 2003 filed by Haji Mahboob
Ahmad and Mohammad Siddiq alias Hafiz
Mohammad Siddig, both private persons, is
maintainable' and while considering it, the
learned Single Judge exercised the suo
moto revisional powers as enshrined in him
on the strength of the various dictum of the
Apex Court, however, in nowhere while
considering point no.1, the learned Single
Judge had opined that the revisionists are
the victims, hence the revision is
maintainable. Thus, this Court is of the
view that arguments of the learned Senior
Counsel appearing on behalf of the
appellants in this regard have no force and
are, accordingly, rejected.

25. The judgments relied upon by the
learned Senior Counsel appearing on behalf
of the appellants are distinguishable from
the facts and circumstances of the present
case.

(F) CONCLUSION

26. Considering the facts and
circumstances of the case and also taking
into consideration the dictum of the Full
Bench of this Court in Manoj Kumar
Singh (supra), this Court is of the view
that the appellants cannot be treated as
"victims', therefore, they have no locus to
maintain the instant appeal.

27. In view of the foregoing
discussion, this Court is of the opinion that
the instant criminal appeal filed on behalf
of the appellants under Section 372
Cr.P.C., under the facts and circumstances
of the case, is liable to be dismissed on the
ground of non-availability of the locus of
the appellants to challenge the impugned
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judgment and order dated 30.09.2020
passed by the trial Court, hence the same is,
accordingly, dismissed.
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1. Heard Shri Ram Kumar Pal,
learned counsel for the appellant and Shri
Kailash Prakash Pathak, learned AGA
representing the State and also perused the
record.

2. Present criminal appeal has been
filed challenging the judgement and order
of acquittal dated 15.10.2018 passed by
learned Additional Sessions Judge, Court
No.2/Special Judge, SC/ST Act, Kanpur
Nagar in Session Trial No.601 of 2003
(State vs. Kulveer Singh), arising out of
Case Crime No0.77/2000, under Sections
302, 201 I.P.C. and Section 3(2)(5) of
SC/ST Act, P.S. Naubasta, District Kanpur
Nagar by which the learned trial Judge has
acquitted the accused-respondents Kulveer
Singh and Vasudev from the charges of
Sections 302, 201 I.P.C. and Section
3(2)(5) of SC/ST Act.

3. Before coming to the merits of the
case, it is imperative to give brief facts of
the case which have given rise to the
present appeal.

PROSECUTION STORY :

4. Sum and substance of prosecution
case mentioned in the F.I.R., which is based
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on conjectures, surmises and self-belief, that
accused-respondents have committed this
offence against the husband of the informant.
Though from the F.I.R. it is clear that this is
not a case of direct evidence but the deceased
was missing since 07.01.2000 and his dead
body was recovered on 22.01.2020 in a drain
near Hamirpur Road Daskuwa. After getting
this information, the informant reached to
that place and identified the dead body. In the
F.ILR. it has been mentioned that the
informant has firm faith that the author of the
offence are Kulveer, Kayamuddin and
Vasudev are the real culprits. They used to
snatch away the money from the deceased. It
is also born out from the record that the
deceased has taken Rs.5000/- as loan from
the accused-respondents and they were
insisting to repay that amount and on this
score the present F.I.R. was lodged. The date
and time of lodging of the F.LR. is
25.01.2000 at 14.20 hours and it was
registered as Case Crime No0.77/2000, u/s
302/201 1.P.C. at Police Station Naubasta,
Kanpur Nagar.

5. Inquest report was prepared on
22.01.2000. From the dead body, a pass-book
of Punjab Sindh Bank and a spectacles were
recovered. Thereafter the autopsy of the dead
body was conducted on 23.01.2000 at around
01.30 P.M. by Dr. Satish Chandra, K.P.M.
Hospital, who found three injuries over the
deceased, viz, (i) bruise contusion with
swelling over the left ear in front of the neck,
(if) bruise contusion in front of the neck and
(iii) bruise contusion in front of the chest and
just below the injury no.(ii). Brain was found
congested and heart was empty. Doctor has
opined that expected time of occurrence is
about one week back from the said recovery,
by strangulating the neck of the deceased.

6. After holding in-depth probe into
the matter, whereby the police has recorded

statements of as many as 10 witnesses,
charge sheet has been submitted by the
police on 27.07.2001 against accused
Kulveer Singh, Vasudev and Kayum @
Kayamuddin u/s 302, 201 I.P.C. and
Section 3(2)5 of SC/ST Act. Since all the
offences are triable by the sessions,
therefore, matter was committed to the
session court for trial. Curiously enough the
charges were also framed under the same
sections against the accused-respondents.

7. In order to establish the case,
prosecution has produced as many as 11
witnesses in the court for examination,
namely; (i) Smt. Munni Devi, wife of the
deceased and informant of the case as PW-1,
(i) Sachin Kumar as P.W.-2, (iii) Sushma as
P.W.-3, (iv) Smt. Meena as P.W.-4, (v) Dr.
Satish Chandra as P.W.-5, (vi) Head
constable 143 Mauji Lal Mishra as P.W.-6,
(vii) P.C. Mishra, Investigating Officer as
PW.-7,  (viii)  Shyamakant  Tripathi,
Investigating Officer as P.W.-8, (ix) B.N.
Chaturvedi, Investigating Officer as P.W.-9,
(x) Balvir Singh Chandel as P.W.-10 and (xi)
H.C.1020 Mahavir Singh- P.W.-11.

8. In addition to this, prosecution has
produced 10 documents which were exhibited
during the trial as under :

(i) Tehrir as Ex. Ka-1, (ii) Letter
sent by the deceased Ramesh Kumar to Senior
Electricity Divisional Engineer as Ex. Ka-2,
(iii) Postmortem report as as Ex. Ka-3, (iv)
Chik F.I.R. as Ex. Ka-4, (v) Copy of G.d. as
Ex. Ka-5, (vi) Report regarding destroyed
G.D. as Ex. Ka-6, (vii) Site Plan as Ex. Ka-7,
(viii) Charge sheet as Ex. Ka-8 (ix)
Panchayatnama as Ex. Ka-9 and (x) Recovery
of Pass Book and Spectacles as Ex. Ka-10.

9. Learned Trial Judge after recording
the statements of all witnesses and looking
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into the matter, eventually landed to the
conclusion that the prosecution has
miserably failed to establish own case or
involvement of accused persons beyond
any iota of doubt and consequently giving
the benefit of doubt exonerated the accused
persons from the charges u/s 302, 201
I.P.C. and Section 3(2)5 of SC/ST Act.

TESTIMONY OF WITNESSES

10. The Court has got occasion to
peruse and analyze the testimonies of these
witnesses of facts. It is necessary to have a
fleeting glance on the relevant testimonies
recorded during trial.

11. In order to establish the case,
prosecution produced four witnesses of
fact, namely Smt. Munni Devi, informant
of the case who has been examined as
P.W.-1, Sachin Kumar as P.W.-2, Sushma
as P.W.-3 and Smt. Meena as P.W.-4. From
perusal of testimony of Smt. Munni Devi
(P.W.-1) indicates that she in her testimony
states that her husband was working as
Fitter in Electric Loco-shed Anwarganj and
Kulveer Singh, Kayamuddin and Vasdev
used to shatch money from him when he
used to receive his salary. Not only this, her
husband has taken Rs.5000/- as loan from
Kulveer Singh and these persons were
insisting to repay the entire loan amount.
They have overpowered the deceased and
wanted to have his signature over the pay
slip. On 7.1.2000 her husband went to
attend the duty and since then his
whereabouts was not known. She along
with her son kept on searching her husband
without complaining to any authority. A
tangent  expression was made on
14.01.2000 that her husband came along
with Kayamuddin and Kulveer to C.H.O.
Cooperative Bank, Govind Nagar and it
was given to understand that thereafter her
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husband was disappeared. Eventually on
22.01.2000 the informant got an
information that a dead body was lying in
an abundant condition near Dasu Kuwa
(Naubasta) and was taken to the mortuary.
At mortuary she identified the dead body as
her husband. She further states that she has
all reasons to believe that on account of
loan amount Kulveer, Kayamuddin and
Vasdev have jointly assassinated her
husband, of which on 25.01.2000 F.I.R.
was registered. She also states in her
testimony that all three persons used to visit
the place of her husband quite frequently
and all of them have very congenial
relationship.  Under circumstances, a
million dollar question arises as to why
since 7.01.2000 to 22.01.2000 no action
was taken by the informant. P.W.-2 Sachin
almost reiterated the prosecution version
toing the line of P.W.-1, except that he too
has seen the deceased while going from
Kath Ka Pul on 7.1.2000. P.W.-3 Smt.
Sushma and P.W.-4 Smt. Meena more or
less have supported the prosecution story.

12. After assessing the entire gamut
of the facts and circumstances, learned
Trial Judge has arrived at the conclusion
that there is no material on record to
persuade him to convict the named accused
persons for the charges framed against
them. It was found that sum and substance
of entire case hinges upon the broken links
of circumstantial evidence and unit of the
circumstances is not complete so as to hold
the accused persons guilty, beyond any iota
of doubt. He found that there is no tangible
last seen evidence and the doctor, who
conducted the autopsy on 23.1.2000, has
opined that duration of death of the
deceased is one week back that too do not
corroborate the time and date of the
incident. After evaluating and analyzing the
entire circumstances and the material on
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record, the court below found that standard
norms established for assessing the
circumstances have not been achieved by
the prosecution and the court below,
therefore, has exonerated the accused-
respondents from the charges u/s 302, 201
I.P.C. and Section 3(2)5 of SC/ST Act.

13. Our criminal justice dispensation
system is solely dependent upon the
testimonies of witnesses and when from the
above mentioned testimonies it clearly
comes out that none of the prosecution
witnesses have proved the prosecution case
beyond all reasonable doubt, then the
conclusion arrived at by learned Trial
Judge seems to be the more probable
conclusion.

14. However, learned counsel for the
appellant has tried to assail the impugned
judgement by making a mention that
learned trial Judge has not properly
appreciated the evidence produced by the
prosecution and decided the case on
conjectures and surmises. He further
submits that learned Trial Judge has grossly
erred in disbelieving the testimony of
prosecution witnesses and has given an
undue importance to the version of defence.
Learned Trial Judge has also not weighed
and assess the prosecution witnesses in
proper and perspective manner and
erroneously has acquitted the accused-
respondents.

LEGAL DISCUSSION :

15. The Court has got occasion to
lay its hands on the latest judgements
relating to scope and ambit of Sections
378 and 386 of the Code of Criminal
Procedure, which speak about appeal
against acquittal.

16. In the case of Rajesh Prasad vs.
State of Bihar and another, (2022) 3 SCC
471, while thrashing the earlier judgements,
the Hon'ble Apex Court has held as under :

"24. In Shivaji Sahabrao Bobade
vs. State of Maharashtra, (1973) 2 SCC
793, Krishna lyer, J., observed as follows:

"6. 2. In short, our
jurisprudential enthusiasm for presumed
innocence must be moderated by the
pragmatic need to make criminal justice
potent and realistic. A balance has to be
struck between chasing chance possibilities
as good enough to set the delinquent free
and chopping the logic of preponderant
probability to punish marginal innocents."

25. This Court in Ramesh Babulal
Doshi v. State of Gujarat, (1996) 9 SCC
225, spoke about the approach of the
appellate court while considering an
appeal against an order acquitting the
accused and stated as follows:

"7. ?.. While sitting in judgment
over an acquittal the appellate court is first
required to seek an answer to the question
whether the findings of the trial court are
palpably wrong, manifestly erroneous or
demonstrably  unsustainable. If  the
appellate court answers the above question
in the negative the order of acquittal is not
to be disturbed. Conversely, if the appellate
court holds, for reasons to be recorded,
that the order of acquittal cannot at all be
sustained in view of any of the above
infirmities it can then and then only
reappraise the evidence to arrive at its own
conclusions.”

The object and the purpose of the
aforesaid approach is to ensure that there
is no miscarriage of justice. In another
words, there should not be an acquittal of
the quilty or a conviction of an innocent

person.
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29. After referring to a catena of
judgments, this Court culled out the
following general principles regarding the
powers of the appellate court while dealing
with an appeal against an order of
acquittal in  the following words:
(Chandrappa vs. State of Karnataka (2007)
4 SCC 415):

"42. From the above decisions, in
our considered view, the following general
principles regarding powers of the
appellate court while dealing with an

appeal against an order of acquittal
emerge:

(1) An appellate court has full
power to review, reappreciate and

reconsider the evidence upon which the
order of acquittal is founded.

(2) The Code of Criminal
Procedure, 1973 puts no limitation,
restriction or condition on exercise of such
power and an appellate court on the
evidence before it may reach its own
conclusion, both on questions of fact and of
law.

(3) Various expressions, such as,
"substantial and compelling reasons",
"good and sufficient grounds™, "very strong
circumstances”, "distorted conclusions"”,
"glaring mistakes", etc. are not intended to
curtail extensive powers of an appellate
court in an appeal against acquittal. Such
phraseologies are more in the nature of
"flourishes of language" to emphasise the
reluctance of an appellate court to interfere
with acquittal than to curtail the power of
the court to review the evidence and to
come to its own conclusion.

(4) An appellate court, however,
must bear in mind that in case of acquittal,
there is double presumption in favour of the
accused. Firstly, the presumption of
innocence is available to him under the
fundamental  principle of  criminal
jurisprudence that every person shall be
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presumed to be innocent unless he is
proved guilty by a competent court of law.
Secondly, the accused having secured his
acquittal, the presumption of his innocence
is further reinforced, reaffirmed and
strengthened by the trial court.

(5) If two reasonable conclusions
are possible on the basis of the evidence on
record, the appellate court should not
disturb the finding of acquittal recorded by
the trial court.”

17.  Similarly in Bannareddy and
others vs. State of Karnataka and others,
(2018) 5 SCC 790, the Hon'ble Supreme
Court has been pleased to discuss the scope
of the High Court to interfere in an appeal
against an order of acquittal passed by a
Trial Court, and in paragraph-10 it has been
held that :

"10. Before we proceed further to
peruse the finding of the High Court, it is
relevant to discuss the power and
jurisdiction of the High Court while
interfering in an appeal against acquittal.
It is well settled principle of law that the
High Court should not interfere in the well
reasoned order of the trial court which has
been arrived at after proper appreciation
of the evidence. The High Court should
give due regard to the findings and the
conclusions reached by the trial court
unless strong and compelling reasons exist
in_the evidence itself which can dislodge
the findings itself. This principle has
further been elucidated in the case of
Sambhaji Hindurao Deshmukh and Ors. vs.
State of Maharashtra, (2008) 11 SCC 186,
para 13, wherein this Court observed that:

"13??The High Court will
interfere in appeals against acquittals, only
where the trial court makes wrong
assumptions of material facts or fails to
appreciate the evidence properly. If two
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views are reasonably possible from the
evidence on record, one favouring the
accused and one against the accused, the
High Court is not expected to reverse the
acquittal merely because it would have
taken the view against the accused had it
tried the case. The very fact that two views
are possible makes it clear that the
prosecution has not proved the guilt of the
accused beyond reasonable doubt and
consequently the accused is entitled to
benefit of doubt.”

18. In the same chain the Hon'ble
Apex Court in_Jayamma and another vs.
State of Karnataka, (2021) 6 SCC 213, has
considered the law on the issue involved
and observed thus :

"23. The other important reason
to depart from the High Court's view re.
conviction of the appellants is that the
power of scrutiny exercisable by the High
Court under Section 378, CrPC should not
be routinely invoked where the view formed
by the trial court was a 'possible view'. The
judgment of the trial court cannot be set
aside merely because the High Court finds
its own view more probable, save where the
judgment of the trial court suffers from
perversity or the conclusions drawn by it
were impossible if there was a correct
reading and analysis of the evidence on
record. To say it differently, unless the
High Court finds that there is complete
misreading of the material evidence which
has led to miscarriage of justice, the view
taken by the trial court which can also
possibly be a correct view, need not be
interfered with. This self-restraint doctrine,
of course, does not denude the High Court
of its powers to re-appreciate the evidence,
including in an appeal against acquittal
and arrive at a different firm finding of
fact.”

19. After overall assessment of the
circumstances and perusing the entire
material on record we find that, there was no
eye-witness of the alleged incident. This case
is based purely on circumstantial evidence
and though the conviction can be based on
circumstantial evidence alone but for that
prosecution has to establish complete chain
of circumstances, which consistently points
towards guilt of the accused and accused
alone. After assessing the entirely of
circumstances, it cannot be said firmly that
accused persons are involve in the
commission of offence. It is the duty of the
prosecution to firmly and cogently establish
the incriminating circumstances against the
accused persons and from those incriminating
circumstances inference of guilt of the
accused could be conclusively drawn. If all
the incriminating circumstances against the
accused persons are taken into consideration
they should be so complete that within all
probability they should point towards the
guilt of the accused persons, then only such
circumstances may be relied upon. At this
juncture it would be imperative to make a
reference to the decision of the Apex Court in
the case of Sharad Birdhichand Sarda Vs.
State of Maharashtra, AIR 1984 SC 1622,
wherein the Apex Court has expatiated upon
the aspect of circumstantial evidence and set
forth certain guidelines in that regard, which
are as under:

"152. A close analysis of this
decision would show that the following
conditions must be fulfilled before a case
against an accused can be said to be fully
established:

(1) the circumstances from which
the conclusion of guilt is to be drawn should
be fully established. It may be noted here that
this Court indicated that the circumstances
concerned ‘'must or should' and not 'may be'
established. There is not only a grammatical
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but a legal distinction between 'may be
proved' and 'must be or should be proved as
was held by this Court in Shivaji Sahebrao
Bobade V State of Maharashtra 1973 CriLJ
1783 where the following observations were
made:

certainly, it is a primary principle that the
accused must be and not merely may be
guilty before a Court can convict, and the
mental distance between 'may be' and ‘must
be' is long and divides vague conjectures
from sure conclusions.

(2) the facts so established should be
consistent only with the hypothesis of the guilt of
the accused, that is to say, they should not be
explainable on any other hypothesis except that
the accused is guilty.

(3) the circumstances should be of a
conclusive nature and tendency

(4) they should exclude every possible
hypothesis except the one to be proved, and

(5) there must be a chain of evidence
so complete as not to leave any reasonable
ground for the conclusion consistent with the
innocence of the accused and must show that in
all human probability the act must have been
done by the accused.

153. These five golden principles, if
we may say so, constitute the panchsheel of the
proof of a case based on circumstantial
evidence™.

20. After considering the aforesaid law laid
down by the Apex Court on circumstantial
evidence, it emerges that conviction can be based
solely on the basis of circumstantial evidence
where the circumstances are fully established and
the chain of circumstances is conclusively
complete and the cumulative effect of all the
circumstances is such which shows that only and
only the accused is found guilty of committing
the offence. After perusal of the evidence of the
prosecution witnesses we are of the opinion that
the prosecution has failed to prove its case
beyond reasonable doubt and also failed to prove
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the evidence regarding the factum of the
deceased having been last seen in the company
of accused persons. In the cases of direct
evidence the motive aspect pales into complete
insignificance but in the cases of circumstantial
evidence it serves as one of the circumstances to
be reckoned against the accused in proof of the
guilt. In the present case the prosecution has tried
to show during the course of trial that there was a
demand of repayment of loan amount on behalf
of accused persons and in that connection some
hot-talk and scuffle between the accused persons
and the deceased also took place but as we have
seen during analysis of evidence that this aspect
of the case also could not be satisfactorily proved
by prosecution. We therefore are of the opinion
that the prosecution has utterly failed to prove the
guilt of accused persons in commission of
charged crime.

21. We, therefore, find that the court below
has taken a plausible and possible view of the
matter on appreciation of entire evidence on
record, which cannot be substituted by this Court
by taking a different view as per the law
discussed above. We also do not find that the
findings recorded by the trial court are palpably
wrong, manifestly erroneous or demonstrably
unsustainable, therefore, the present appeal is
DISMISSED.
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1. We have perused the record and
have also heard Shri Sukhvir Singh,
Amicus Curiae and Shri Om Prakash
Mishra, learned A.G.A. for the State-
respondents.

2. This criminal appeal has been
preferred by appellants against the
judgement and order dated 08.02.2003
passed by A.D.J., Court No.l, Agra in
Sessions Trial No.677 of 2010, arising out
of Case Crime No.35 of 2010 (State of U.P.
Vs. Mohd. Anwar Painter and another),
under Sections 302 read with Section 34
I.P.C.; S.T. N0s.678 & 679 of 2010, under
Sections 4/25 Arms Act in Case Crime
No0.172 of 2010 (State of U.P. Vs. Anwar
Painter) and S.T. No.679 of 2010 (State of
U.P. Vs. Gulsher); S.T. No.173 of 2010,
under Section 4/25 Arms Act, Police
Station -Sikandra, District-Agra.

2. Convicting and sentencing the
accused appellants, Anwar Painter and
Gulsher on 04.02.2013 & 08.02.2013 for
life imprisonment and fine of Rs.25,000/-
each and in default of payment of fine, they
have further to undergo  simple
imprisonment of three years each and also
sentencing them under Sections 201 I.P.C.
for three years rigorous imprisonment and
fine of Rs. 10,000/- each and in default of
fine, they have to further undergo 8 months
each simple imprisonment.

3. Accused appellants-Anwar Painter
and Gulsher have also been sentenced



11 AllL

under Section 4/25 Arms Act with one year
each rigorous imprisonment and fine of
Rs.5,000/- each and in default of payment
of fine both have to further undergo 6
months each, simple imprisonment. All the
sentences are directed to run concurrently.

4. Prosecution case in brief is that the
informant, Smt. Salma presented an F.L.R.
Paper No. Exhibit No. Ka-1 to D.I.G., Agra
on 08.01.2010 and on its movement, F.I.R.
Chik No.8 of 2010 case at Crime No.35 of
2010 on 16.01.2010 at 12:30 p.m., Police
Station Sikandra, District Agra, was
registered. The facts in the F.L.R., Exhibit
No. Ka-1, unfolds that informant's daughter
Ashma was married with Sonu, five years
before, in which dowry was given and
Rupees two lakhs were spent. After
marriage, her son-in-law, Sonu, father-in-
law- Anwar Painter, mother-in-law-Baby,
Sister-in-law  (Anjum) wife of Nazim,
resident of Haryana, Chauka, and Smt.
Sarbery, wife of elder brother of father-in-
law (Anwar), Afsar, Anwar, resident of
Ghad Teli Pada, Sarai Khawaja Police
Station-Shahganj, District Agra and also
Smt. Aato wife of Ali Husain resident of
Mehrav Ka Nagla Teli Pada, (near Sarai
Khwaja), Police Station Shahganj, District-
Agra, would taunt her daughter that
sufficient amount of dowry has not been
given by her parents and constantly
demanded motor cycle as additional dowry.

5. Informant had also presented an
earlier application in the Year 2006 to
S.S.P. Agra, and thereupon, police sent her
daughter with Sonu but all the accused
persisted to torture her mentally and
physically on account of non-fulfilment of
additional demand for dowry, they also
threatened that if their demand was not
fulfilled, she will be killed; she was trying
to meet her daughter in her matrimonial
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house since last one month but none was
found there; she met Sarvari and Afser and
enquired about her daughter; they told her
that after killing her daughter, Sonu,
Anwar, Anju, Baby have left their houses;
she approached police station to lodge the
F.L.R. but that was not lodged there.

6. Upon receiving the investigation,
1.O. along with police team arrested
accused-Anwar Painter and Gulsher on
30.03.2010; in the hope of recovery of
assault weapon in the house of Anwar, in
the presence of the witnesses Maharaj,
Mammu Khan, accused Anwar took them
to the room of this house and at his
pointing out weapon of offence (chhuri)
from beneath the bed, was recovered,
whereas, at the instance of coaccused
(Gulsher) a chhuri (knive) from beneath the
bed was also recovered; both the accused in
the presence of the witnesses confessed that
by means of the recovered weapons, they
had killed Sonu. The details of the
aforementioned recovered weapons has
also been described in the memo of
recovery, Exhibit Ka-2.

7. The Investigating Officer also on
08.04.2010, got recovered the dead bodies
of Sonu, Ashma and Choti from under the
gutter and memo of recovery of the bodies
Paper No. Ka.32 was prepared.

8. During investigation, Sections 304-
B, 302 and 201 I.P.C. were added and also
in the light of the recovery of churi (knife),
Case at Crime N0.172/2010 under Section
4/25 Arms Act against Anwar and another
Case Crime No. 173 of 2010 under Section
4/5 Arms Act, against coaccused- Gulsher,
were registered on 30.03.2010 at 19:00
(7:00 p.m.); substance of these F.I.R.s was
also entered in the G.D. Nos. 37 & 38 at
7:00 p.m.; investigation was also handed
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over to another Sub-Inspector. The
Investigation Officer inspected the place of
recovery of weapons and prepared the site
plan.

9. The Inquest Report of Smt. Ashma
Exhibit No. Ka-8, Choti, Exhibit No. Ka-3
and Sonu Exhibit No. Ka-3 respectively
were prepared by the Investigating Officer.
Doctors who conducted the autopsy over
the dead bodies of the deceased also have
prepared autopsy reports which shall be
discussed later.

10. The Investigating Officer, during
course of the investigation, recorded the
statements of informant, witnesses and
accused under Sections 161 of Cr.P.C. and
the evidence for offences under Sections
498- A, 302, 201, 304-B I.P.C. & Section
% of Dowry Prohibition Act, under Section
173 (3)(b) of Cr.P.C. against the accused
Anwar Painter, Smt. Baby and Gulsher
with regard to Crime No.35 of 2010 charge
sheet was forwarded to the court
concerned.

11. In Case Crime No0s.172/2010 &
173/2010 pertaining to Section 4/25 Arms
Act, charge sheets were also forwarded
against accused to the court of learned
Magistrate concerned wherefrom, after
completing the formalities, these criminal
cases were committed to the District Court
of Sessions where case pertaining to Case
Crime No.35 of 2010 was registered as S.T.
No0.677 of 2010 whereas S.T. No.670 of
2010, 678/2010 & 689/2010 were
registered in connection with Crime
N0.172/2010 and 173/2010 respectively.

12. The learned trial court vide order
dated 15.09.2010 framed charges against
the accused Anwar Painter, Smt. Baby &
Gulsher for offences under Sections 498-A,

304-B read with Section 34, Section 302
read with Section 34 and Section 301 of
I.P.C. and also under Section % Dowry
Prohibition Act and also charge under
Section 4/25 Arms Act against both
accused were framed. Accused denied the
charges and claim trial.

13. Prosecution in order to prove its
case, examined P.W.-1-Smt. Salma,
happens to be informant and witnesses
P.W.-2-Krishna Nandan Tiwari (Sub-
Inspector), P.W.3- Mammu Khan, P.W.4-
Mool Chandra Mutaina (Sub-Inspector),
P.W.5-Dr. A.K.Upadhayay, P.W.6-Desh
Raj Mutaina, P.W.7.-Shayam Bahadur
Mutaina (C.P.), P.W.8- Yashpal Singh
(Sub-Inspector), P.W.9-Dr. A.K. Mishra,
P.W.10-Ashok Kumar (S.S.P),
P.W.11.Aseem Chaudhari (Investigation
Officer).

14. Accused in their statements
recorded under Section 313 Cr.P.C. have
claimed that evidence of P.W.1l, Smt.
Salma is false and is the result of their
enmity with her.

15. Co-accused Gulsher has also
stated in his statement that chhuri (knife)
was not recovered at his behest, he has no
connection with the alleged incident; he has
been falsely implicated in this case merely
because of having acquaintance with family
members of Sonu. He further stated that on
account of the compromise, he has been
falsely roped in this case.

16. Accused/applicant- Anwar Painter
has also denied the recovery of the dead
bodies of the deceased on 16.11.2012. He
further said that a year before the incident,
he with his wife in the search of work of
labour had left his house for his
matrimonial house in the State of Bihar. He
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has also stated that the deceased wife of his
son was of bad character; she wanted to gift
his house to her parents; many strangers
would come to meet her and he tried to stop
them to visit his house; thereafter, some of
the strangers had done his daughter-in-law
to death; bodies of the deceased were not
hidden by him. On behalf of the accused,
witness D.W.1, Amit Chauhan was
examined.

17. By the instant criminal appeal, the
impugned judgement and order dated
08.02.2013, is being challenged on the
ground that without cogent evidence on
record, illegal order has been passed and
despite the inconsistencies and
contradictions in the testimonies of the
witnesses, on false appreciation, surmises
and wrong presumption, the impugned
judgment and order in connection with S.T.
No0.677 of 2010 in Case Crime No.35 of
2010, under Sections 302/34, 201 I.P.C.
and S.T. Nos.678 and 679 of 2010, under
Sections 4/25 Arms Act, against them has
been passed; the learned trial court has
committed gross error in the eyes of law
and also against the principle of justice.

18. Accused/applicants inter-alia,
have also challenged the impugned
judgment and order by saying that there is
no direct, indirect or circumstantial
evidence against them; the prosecution case
is based on the basis of false, fabricated and
unlawful evidence hence, the impugned
judgment and order dated 08.02.2013, is
not sustainable in the eye of law and
present criminal appeal deserves to be
allowed and the impugned judgment and
order be accordingly set aside.

19. The learned trial court vide
judgment and order dated 04.02.2013
acquitted accused Smt. Baby under
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Sections 498-A, 304-B read with Section
34, Section 302 read with Section 34 I.P.C.
and also under Section 3% Dowry
Prohibition Act.

21. The learned trial Court has also
acquitted accused Anwar Painter from the
charges under Sections 498-A, 304-B read
with Section 34 and Section % Dowry
Prohibition Act. Hence this appeal has been
preferred by accused Anwar Painter and
Gulsher against impugned judgment and
order against their conviction and sentence
for offences under Sections 302/34 & 201
I.P.C. & Section 4/25 Arms Act.

22. P.W.1, Smt. Salma, informant in
her oral evidence has proved F.ILR. as
Exhibit.Ka.1.

23. P.W.1 Smt. Salma, in her chief
examination deposes that she had married
her daughter (Aashma) five years ago with
Sonu and had given dowry as per her
financial capacity; about Rs.2 lakhs was
spent in the marriage; after marriage, Sonu
(husband), Anwar Painer (father-in-law),
Smt. Baby (mother-in-law), Anju (sister-in-
law/nand) Smt. Sarbery (wife of elder
brother of Anwar Painter), were not
satisfied with dowry and consistently
demanded motor cycle as an additional
dowry and subjected her daughter to torture
and also would beat her; she had made a
complaint to S.S.P., Agra in the Year 2006,
but during Mediation and Conciliation, her
daughter was persuaded by her husband to
go with him, however thereafter, it is
alleged that they again tortured and
threatened her (Smt. Salma); threatening,
her daughter would be done to death, if
their demand of motorcycle is not met; she
went to meet her daughter at her
matrimonial house, but she did not find her;
on inquiry from the neighbours, she came
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to know that ten days ago, after locking the
house, they with Aashma had left their
house; later on she came to know that they
are living somewhere in the State of Bihar.
On arrest from Bihar, accused Anwar
Painter and Smt. Baby confessed that her
daughter, sonin- law, Sonu and grand
daughter (Saleem Fatima) aged about one
and half years before were killed by them;
Gulsher, who is friend of Anwar Painter,
was also involved in the commission of the
incident; all the accused also confessed that
they have killed all the three
aforementioned persons and their dead
bodies have been hidden in the gutter of the
inlaws house.

24. P.W.1 Smt. Salma, in her cross
examination, has stated that in the F.I.R., it
was mentioned that Gulsher was not
involved in the incident; therefore, she has
not nominated Gulsher in the F.I.R. She
deposed that her daughter was disable;
house of Gulsher is situated adjacent to the
house of Anwar Painter.

25.  PW.l also deposed that her
statement, by Sub-Inspector, was recorded in
which she did not tell him that family members
of Sonu would beat her daughter; she also
admits that she has not witnessed Gulsher
killing her son-in-law, grand daughter. She
states that Smt. Baby had told her that after
killing the deceased their body were thrown in
the gutter; she has also admitted that she did not
see accused Gulsher to hide the knife; she did
not receive any phone call from Bihar; brother
of Anwar Painter had told her that Anwar, Baby
had absconded to Bihar. As such P.W.1 Smt.
Salma, admits in her deposition that she had not
witnessed the accused Killing Sonu, Aashma
and her grand daughter.

26. She has deposed that Daroga Ji
(1.0.), had called her from Bihar; some

Army men had asked her to reach over
there, because all the possibilities indicated
that Ashma, Sonu, Baby & Anwar Chotu
have been Kkilled; she also admits that
Daroga Ji, (Investigating Officer) had not
enquired about Anwar and Gulsher in her
presence; and (chhuri)/knife was not got
recovered from Gulsher; she has also not
acknowledged that dispute existed between
Gulsher and Anwar Painter; she has also
denied the suggestion put to her on behalf
of accused Gulsher that it would be wrong
to say that he had not killed Aashma, Chotu
and Sonu and she has falsely implicated
him.

27. It transpires from the above,
deposition of P.W.1. Smt. Salma that she
has not seen the accused killing Sonu, Smt.
Aashma and daughter-inlaw; her admission
in her ocular evidence that she did not
witness the recovery of alleged chhuri
(knife) on the pointing out of Gulsher; her
deposition about the demand of motorcycle
as an additional dowry by the accused and
on account of non-fulfilment of the
demand, her daughter was subjected to
mental and physical torture, has not been
found credible , corroborative and
trustworthy. The learned trial court for
want of cogent evidence on record
pertaining to offences u/s 498-A, 304-B of
I.P.C. & % Anti Dowry Prohibition Act has
not held accused (Anwar Painter and his
wife Baby) guilty, thus, has acquitted them
from the charges under above mentioned
offences.

28. P.W.1 Smt. Salma, in her cross
examination has deposed that Anwar
Painter had solemnised second marriage
and out of that wedlock, they have five
children and he also solemnised his third
marriage and out of that marriage, he has
one child. Next, she has stated that Anwar
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Painter has total five children; she has
denied the suggestion put to her that three
months after marriage her daughter
delivered a baby; accused did not make
complaint to her or any one about her bad
character of her daughter; she has also
denied in her deposition that due to alleged
bad character of her daughter, strangers
would visit her and Sonu had ever raised
any objection; she has also denied that in
view of visits by strangers, accused Anwar
and his wife had left their house for Bihar;
she also admits that part of the incident
occurred at the house of Anwar Painter
situated at P.P.,Nagar, Police Station
Sikandra. As such, Smt. Salma, has also
admitted in her statement that no part of the
incident was witnessed by her; her
testimony with regard to the murder of
daughter or son-in-law by the accused is
based on hearsay; and also her admission in
her cross examination to the effect that
after three and half months police arrested
Anwar Painter and Smt. Baby from Bihar
and was brought them to Agra; Smt. Baby
had told the police in Bihar that dead
bodies of Aashma, Sonu and their baby
aged about 1 ¥ half year, after their murder
were thrown in the gutter and also in her
deposition, in the examination-in-chief, she
has stated that accused have Kkilled her
daughter, son-in-law and grand daughter
and they had hidden their dead bodies in
the gutter, and on the pointing out of the
accused, all the three bodies were
recovered, this testimony is not only self
contradictory but also inconsistent with
prosecution story; Memo, Exhibit-ka.32
pertaining to the recovery of the dead
bodies of the deceased and in this
connection, video cassette and C.D. which
were allegedly made on the date of the
recovery i.e., 30.03.2010, by the
Investigating Officer, does not bear either
the signature or thumb impression of
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informant P.W.1, Smt. Salma, therefore, it
is clear that recovery of the dead bodies
from under the gutter of the house owned
by Anwar Painter was not witnessed by
her.

29. P.W.4, Nandan Tiwari, deposes in
his examination-in-chief that on 30.03.2010
at 12:55, along with police team (Officer
in-charge) of the police station, S.I., and
other police personnel along with accused
Anwar Painter and Gulsher had visited and
inspected the house of accused Anwar
Painter; At their instance, accused Anwar
Painter and Gulsher, got retrieved the
decomposed bodies out of gutter in his
(Anwar Painter) house of Sonu, daughter-
in-law(Aashma) and grand daughter; At the
place of the recovery, A.C.M.-1l was also
present; all three dead bodies were
separately sealed in cloth.

30. P.W.2, Krishna Nandan Tiwari,
has also stated that accused Anwar Painter
and Gulsher respectively had got recovered
chhura (knife) from beneath the bed of
room; and both accused had in their
disclosure statement confessed that by
these knives, they had killed the deceased.

31. P.W.2, Krishna Nandan Tiwari,
Sub-Inspector, admits in his cross
examination that the memo of recovery
does not bear the signature of local
witnesses; he also further admits that on
30.03.2010 at 12:55, relevant papers on the
record having been prepared on the
dictation of A.C.J.M. -Il.

32. P.W.2, Krishna Nandan Tiwari,
Sub-Inspector, has not been cross examined
about his deposition in his examination-in-
chief  regarding the recovery of
decomposed dead bodies of Sonu, Aashma
and their daughter on the pointing out of
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accused Anwar Painter and Gulsher from
under the safety tank/gutter and two knives
from underneath the bed and this witness
has also not been confronted in his cross-
examination regarding his deposition that
both the accused i.e., Anwar Painter and
Gulsher, after recovery of all the dead
bodies of the deceased and each knife on
their pointing out from the house of
accused Anwar Painter and their disclosure
statement that they had hidden the dead
bodies of the deceased and knives, whereby
they killed deceased.

33. P.W.2, Krishna Nandan Tiwari,
Sub-Inspector, has proved memo of
recovery of two knives Exhibit.Ka.2.;
P.W.3, Mammu Khan, in his statement has
supported P.W.2 Krishna Nandan Tiwari,
Sub-Inspector to the effect that the
recovery of dead bodies of deceased and
each knief on the pointing out of the
accused Anwar Painter and Gulsher were
got recovered from separate places from
the house of accused Anwar Painter and
memo of recovery Exhibit-ka.2 on
30.03.2010 was having been prepared and
signed by him and also by other witnesses.

34. P.W.3. states in his examination-
in-chief that in his presence, at the instance
of both the accused, dead bodies of Sonu,
Smt. Aashma and Baby Choti were having
been retrieved from the gutter of the house
of Anwar Painter and on the pointing out of
both the accused, two knives were also
having been recovered from beneath the
bed in the room, and both the accused had
confessed that, they had assaulted the
deceased with knives and Killed them.
Witness, P.W.3, Mammu Khan, is a
relative of accused Anwar Painter and Smt.
Aashma was his daughter who was married
to Sonu s/o Anwar Painter; accused were
known to him. He further deposes that at

the place situated 10 Km away from the
house of Anwar Painter on a call Gulsher
had reached at the house of Anwar Painter
on the date of recovery of dead bodies and
weapons of crime.

35. In the presence of P.W.3, Mammu
Khan, before the trial court, two pack of
sealed cloth were broke open and out of
these, two knives (chhuriya) were emerged
and to see these knives (chhure),
P.W.3,Mammu Khan, identified them and
deposed that these weapons were having
been recovered at the instance both the
accused; the same had been sealed in his
presence by Sub-Inspector and in this
connection, memo of recovery of the
weapons by Sub-Inspector was having been
prepared and he had signed the memo; he
during his deposition also identified his
signature thereon and as such, knife
(chhuri) as material Exhibit-ka.3 was
marked and he in his statement has also
described it in details.

36. P.W.3, Mammu Khan, also
corroborates statement of P.W.1, Smt.
Salma who has stated that Anwar Painter
has married thrice; he denies the suggestion
that it would be wrong to say his daughter
was of bad character; he also denies that
after marriage of his daughter, she had
delivered a child within a span of three
months; he also refuted that old lover of
Aashma would often visit her house and
P.W.-3 Mammu Khan, also refuses that
Salma's son-in-law Sonu and Aashma
would often quarrel with each other; he
also denies that dead bodies of the deceased
were beyond identification or dead bodies
of the deceased had not got recovered in his
presence; he also states in his deposition
that knives also having been recovered in
his presence and the weapons were not
planted by the police.
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37. P.W.3 also deposes that he has
seen the house of Anwar Painter before the
incident; once he had gone there; he further
says in his evidence that he knows the
difference between the chhuri and chaku;
two knives (chhuriya) during his deposition
in the trial court were laid before him and
he has categorically said in his deposition
that the assault weapons placed before him
were churies not knives.

38. The testimony of P.W.3, Mammu
Khan reflects that he was present on the
date of the recovery of dead bodies of the
deceased and churies (knives) from the
house of Anwar Painter were recovered and
he has also identified his signature on
memo of recovery of assault weapon; in his
statement he also has denied that being
relative of deceased, he has adduced
evidence. In his deposition there is minor
inconsistency  with  prosecution  story
because he has stated in his statement that
chhuri and knife are not same and one.

39. P.W.-3 in his cross-examination
says that he knows that Baby was the third
wife of Anwar Paniter. The suggestion put
on behalf of accused, P.W.3 Mammu Khan
has denied that the bodies of the deceased
had not been recovered in his presence; he
admits that bodies of the deceased had
decomposed, however, they  were
identifiable. He also denies the suggestion
put by the learned counsel that both
chhuries were planted by police; he also
denies that he is deposing against the
accused because Anwar Painter is his
friend.

40. The investigation of the instant
case was entrusted to 1.0. on 17.01.2010
and he had recorded the statement of Smt.
Salma, and at her instance, he had prepared
the site plan of the alleged incident in his
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writing; he had also recorded the
statements of Ashok Rajendera and
Rahman during the investigation and had
come to know that informant and accused
Anwar Paniter and Baby with their family
members were living somewhere in
Bhaglpur in the State of Bihar; he admits in
his cross-examination that on his visit to
the house of Anwar Painter, it was found
locked and he had not broken the lock.

41. Another 1.0. P.W.-4 Mool
Chandra Mutaina, S.I. in his examination-
in-chief says that on information received
from the informer, he along with police
force reached at Bijli ghar (Electricity
House) which was being built at Fatehpur;
Anwar Paniter, who was a labour, was
apprehended from there; he was brought
back to police station and he had confessed
that he with his wife and other associate
Gulsher had killed his son, daughter-in-law
(wife of his son), grand-daughter and they
had thrown their dead-bodies into the gutter
of his house.

42. On the strength of statement of
co-accued Anwar Painter, name of his
associate, namely, Gulsher surfaced during
investigation.

43. P.W.-6 Desh Raj Mutaina, I1.0.
further states that after confession of the
accused, they went to the house of Anwar
Painter to recover the deadbodies of the
deceased and also the assault weapons; in
respect of the alleged incident, he had
intimated  the  Additional District
Magistrate-Il, Sri D.P. Singh and S.P. City
Sri L. Kumar and Media persons and they
also reached there; both the accused
namely- Anwar Painter and Gulsher, in the
presence of Magistrate had made their
confession that they had Killed three
persons and their dead-bodies were hidden
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in the gutter, and on their pointing out all
three dead bodies were retrieved from the
gutter. Magistrate had conducted the
inquest over the bodies of the deceased and
after preparing the inquest reports, the
dead-bodies of the deceased were
forwarded with the copies of inquest
reports and other relevant documents to
mortuary for post-mortem to ascertain the
reason of their death. P.W. 6- during his
testimony has identified the memo and on
its proof, the same has been marked as Ex.
Ka-2. He also says that on the basis of
collected evidence Section 302 of IPC was
added.

44, PW.-6 (1.O.) in his cross-
examination says that crime weapons were
not placed before him; the arrest of both the
accused was entered into G.D. No.24 time
12:30 dated 30.03.2010. He also states in
his crossexamination that the copy of the
recovery memos was not given to the
accused-persons, but had got signed by
them. This witness denies that alleged
recovery was not made on the pointing out
of both the accused and falsely have been
planted.

45. P.W.-11 Aseem Chaudhari (C.O.)
states in his examination-in-chief that on
02.04.2010 he was posted as Circle Officer
at Police Station- Hari Parwat and in the
remaining investigation pertaining to Crime
No. 35 of 2010, under Sections 498-A,
304B, 302 and 201 of IPC and Section 3/4
of D.P. Act; he was partly involved and
statements of witnesses Prayag Singh and
Bheekam Singh, were recorded; At the
instance of witness Prayag Singh, he had
inspected the place of occurrence and in his
writing and signature had prepared a site
plan which is on record and he has also
identified the said site plan. The same was
marked as Ex. Ka 30. He has also deposed

that he had recorded the statements of other
witnesses and on the basis of collection of
ample evidence against accused- Anwar
Painter, Gulsher and another, he submitted
the challan in his writing and signature to
the court concerned.

46. P.W.-11 Aseem Chaudhari
(C.O) in his cross-examination reiterates
that at the instance of witness Prayag
Singh, he has prepared the site plan and
also recorded the statements of Bheekam
Singh, Raju, Rajpal and others but none
of the witnesses claimed to have
witnessed the commission of incident. He
has also given details of the dead-bodies,
the place of the occurrence and says that
he had also recorded the statement of
informant Salma on 20.04.2010. He
further states that he had not met Anwar
Painter and Gulsher. He states that he had
recorded the statements of witnesses and
admits that the recovery of assault
weapons and deadbodies of the deceased
were not made in his presence. He further
admits that the statements of the neighbor
of accused Gulsher were not recorded by
him. Next he denies the suggestion to the
effect that he did not make any
investigation and the said papers were
having been prepared in his office.

47. P.W.-1, Smt. Salma about the
allegation in her written F.I.LR. dated
08.01.2010 Exhibit-ka.1 has deposed that
since one month, she was visiting the
residence of her son-in-law Sonu but did
not find any one; neighbours apprised her
that inmates of the house had left their
house at unknown place, although, she also
inquired from Smt. Sarvari and Attu, elder
brother of father-in-law of her daughter.
She also met Anwar to know whereabout of
her daughter who told her that he along
with others had killed her and Sonu.
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48. Anwar Painter, Baby left their
house at P.P. Nagar, Agra for undisclosed
place. Accused, Anwar Painter, stated in
his statement recorded 313 Cr.P.C. on
12.02.2022 that he with his wife had left
his house for his matrimonial house in
Bihar one year before the incident. Smt.
Baby, in her statement under Section 313
Cr.P.C. stated that she was third wife of
Anwar Painter, Sonu was son of first wife
of Accused Painter. As such, it is also
admitted to accused that Smt. Baby was the
third wife of accused Anwar Painter and
she was step mother of Sonu.

49. D.W.-1, in his examination-in-chief,
deposed that Anwar Painter and his wife Baby
in the Year 2009 had left their house in
District-Agra for Bahagalpur in Bihar.
Statement of D.W.-1 Amit Chauhan was
recorded in the trial court on 18.01.2013.
Thus, evidence of D.W.1, Amit Chauhan
lends credence to statements of accused under
Section 313 Cr.P.C. that Anwar Painter with
his family had left his house in the Agra
district for his matrimonial house to earn
livelihood. Admittedly, he is a labour and poor
man. There is no evidence on record to show
the exact time of departure of the Anwar
family for Bihar, but since retrieved bodies by
the time of their recovery had decomposed, it
appears that substantial period of time had
passed. But, it has no adverse bearing on the
merits of this case.

50. From the condition of the highly
decomposed bodies, P.W.9, Dr. AK.
Mishra, has opined in his examination-in-
chief that death of deceased Sonu was
caused approximately three months before
the post mortem which was conducted on
01.04.2010.

51. P.W.5, Dr. A.K. Upadhaya, who
has also conducted autopsy on the bodies of
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the deceased Smt. Aashma & Baby Choti
has not deposed about the approximate
time of their death but it appears that all
three deceased Sonu, Smt. Aashma and
Baby Choti were killed in one incident.

52. It also emerges that all the bodies,
at the instance of accused Anwar Painter
and Gulsher and two knives were recovered
from gutter and from beneath of the bed in
the room of the house owned by accused
Anwar Painter on 30.03.2010.

53. P.W.3- Mammu Khan has
deposed in his chief examination that on
the pointing out of accused Anwar Painter
and Gulsher chhuri/chhura each was
recovered. This witness in his cross-
examination done on behalf of co-accused
Gulsher has also repeated his evidence with
regard to the recovery of two chhuri.

54. P.W.7 Shayam Bahadur Mutaina
has stated in his examination done on
behalf of Anwar Painter that recovered
weapons of crime were brought and got
received to him in each sealed bag; there
was separate knife (chhura). He has also
stated that there is difference between
chhura and knife but in the recovery of
memo, knives (chhura) were having been
noted.

55. It emerges from the evidence
P.W.3-Mammu Khan that there is
consistent evidence in respect of the
recovery chhura each at the instance
accused Anwar Painter and Gulsher. Before
the learned trial court, it was contended on
behalf of accused that there is contradictory
evidence with regard to weapon of offence
because on the one hand; chhuri each is
stated to have been recovered; On the other
hand, there is evidence on record to the
effect that chhuri as well as knife on the
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pointing out of both the accused were
having been recovered. In our opinion,
there is evidence on record that chhura each
was having been recovered at the instance
of Anwar Painter and Gulsher. On the face
value of contention put forth by the learned
counsel before the learned trial court is
accepted even then the evidence pertaining
to the recovery of weapons, minor
difference is found but all evidence has to
be read in totality, as such, recovery of
chhura each on the pointing out of accused
Gulsher and Anwar Painter has been
successfully proved by the prosecution.

56. D.W.2, Krishna Nandan Tiwari,
S.1., 1.O. has deposed that upon recovery of
the bodies of deceased, he had prepared in
his writing inquest reports and three bodies
of the deceased were sealed separately in
the pieces of cloth and the other related
papers in this respect were also having been
prepared.

57. P.W.2, Krishna Kant Tiwari, has
admitted in his cross examination that
inquest reports and other related papers
were prepared at the dictation of A.C.M.-II,
who also was present there at the time of
panchayatnama of bodies of the deceased.
He also admits that he was familiar with
the writing and signature of A.C.M., D.V.
Singh, because they were posted in the
same District Agra and in the discharge of
his official duty, he would off and on met
him.

58. P.W.,3 Mammu Khan deposed in
his statement about the inquest reports of
having been prepared in his presence by
police. The learned trail court in the
impugned judgement and order has
discussed in detail evidence of P.W.1-Smt.
Salma, P.W.-2, Krishna Nandan Tiwari,
P.W.11 Assem Chaudhari, 1.0., and has

also thoroughly evaluated all the evidence,
including D.W.1 Amit Chauhan on record.

59. The learned trial court Judge has
rightly opined that in view of the facts and
circumstances of the instant case, time of
death of all the three deceased cannot be
ascertained. The learned lower court has
also opined on the strength of the evidence
on record that offences under Sections498-
A, 304-B read with Section 34 I.P.C. and
Section % Dowry Prohibition Act, against
Smt. Baby and also offences under Sections
498- A, 304-B read with 34 I.P.C. and
Section % Dowry Prohibition Act, against
Anwar Painter, his wife Smt. Baby and
Gulsher were not proved hence, their
acquittal has been recorded.

60. The learned trial court has also
placed reliance on the testimonies of
prosecution witnesses with regard to
disclosure statement of accused Anwar
Painter and Gulsher and at their instance,
recovery of all the dead bodies of the three
deceased and also recovery of assault
weapon from the house of Anwar Painter.

61. It has also come in the evidence
that Anwar Painter and his wife had left
their house for Bhagalpur after locking the
gate of their house from outside.

62. The learned trial court has dwelt
on the evidence of D.W. 1- Amit Chauhan
and also his evidence regarding the alleged
bad character of Smt. Aashma. The accused
have taken defence that since Smt. Aashma
was of a bad character, several people
would visit her and any of such persons
could have killed Sonu, Smt. Aashma and
Baby Choti, but in this respect, there is
only the evidence of D.W.1- Amit
Chauhan, he lives near Anwar Painter,
therefore, he knows them, however,
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D.W.1-Amit Chauhan has not stated that he
would regularly visit their house; he has
also not shed light on the fact that accused
would share their house hold affairs with
him; D.W.1 also claims friendship with the
accused. There is no iota of evidence on
record that Sonu had any quarrel in his life
time with his wife Smt. Aashma regarding
her alleged bad character or alleged
delivery of baby within a span of three
months after her marriage with him. As
such statement of P.W.1, Salma is
inconsistent and contradictory hence it
needs corroboration with regard to offences
under Section 302/34.

63. Since, the dead bodies of the
deceased were recovered at the instance of
accused Anwar Painter and Gulsher from
the gutter in the house owned by Anwar
Painter and Anwar Painter with his family
was living therein, therefore, presumption
under Section 106 of the Evidence Act
would be drawn against Anwar. It is
incumbent upon accused Anwar to rebut
the presumption; accused has taken the
defence on many grounds but these pleas
have not succeeded to render the evidence
adduced by the prosecution improbable.

64. Admittedly, prosecution case is
that the appellant-co-accused Gulsher is
neither member or relative of the family of
appellant/accused Anwar Painter; he is said
to be friend of Anwar Painter; P.W.-1-Smt.
Salma, had admitted in her ocular evidence
that since marriage and until the death of
the deceased she had only once visited the
matrimonial house of her daughter; she was
not having opportunity to see for herself
about the nature of relationship of Gulsher
with  co-accused/co-appellant.  P.W.-1
Salma, has admitted in her statement that
prior to instant incident quarrel pertaining
to the demand of dowry between her
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daughter and her husband and members of
his family had picked up and in that
connection she had moved her complaint to
S.S.P. Agra, who had forwarded her
complaint to the Mediation and
Conciliation Centre, wherein her daughter
was persuaded to go with her husband,
thus, her daughter had gone with her
husband Sonu to her matrimonial house;
she also states in her ocular evidence that
compromise between her daughter and
Sonu was amicably arrived at between
them.

65. Appellant/accused Gulsher, in his
statement recorded under Section 313
Cr.P.C. has denied to have caused the
incident and on his behalf it was also
contended that the alleged recovery of
chhuri / knife was planted on him. He
further says in his statement under Section
313 Cr.P.C. that he had facilitated to broker
compromise between Sonu and his wife
and for that reason he has been falsely
roped in this case.

66. It is also an admitted case of the
prosecution that no witness has stated to
have witnessed the appellant/accused
Gulsher visiting the matrimonial house of
the deceased, therefore, there is no
evidence regarding his visit prior or at the
time of alleged occurrence to the house of
Anwar Painter.

67. It is also admitted to the
prosecution that Anwar Painter on his
arrest had named appellant/accused
Gulsher, in commission of the alleged
incident. As such, during investigation,
name of appellant Gulsher appeared on the
statement of co-accused Anwar Painter.
Appellant/accused Anwar Painter has
himself denied his involvement in the
alleged incident. Evidence of the co-
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accused without corroboration is of a weak
kind.

68. We have seen from the above
discussion that Anwar Painter with his
wife, who has been acquitted from the
charges levelled against her, were brought
from Bihar to the house of Anwar Painter.

69. On the statement of co-accused
Anwar Painter, co-appellant/coaccused
Gulsher, was apprehended by the
Investigating Officer. However,
prosecution has adduced consistent and
reliable evidence against coappellant/ co-
accused Gulsher, in connection with the
recovery of chhuri/ knife on his pointing
out from beneath of cot in the house owned
by Anwar Painter.

70. There is also reliable evidence on
record against Gulsher that on his, as well
as, Anwar Painter's pointing out three
decomposed bodies of the deceased were
retrieved from the gutter in the house of
Anwar Painter.

71. Learned counsel for the defence
submitted that if recovery of chhuri/ knife
and decomposed bodies of the deceased is
accepted on its face value to have been
made at the instance of Gulsher but no such
presumption against him can be made that
he had killed the deceased and thereafter,
he had dumped the bodies of deceased
down the gutter because he was not
member/relative of Anwar Painter, and was
also not a friend of Anwar Painter. He was
just having acquaintance with Anwar
Painter.

72. There is no reliable evidence on
the record that Gulsher would visit the
matrimonial house of the deceased Smt.
Ashma and had no direct or indirect role

pertaining to the incident. He has been
implicated merely because of his role in the
compromise arrived at between Sonu and
his wife, further, it is argued that there is no
cogent and reliable evidence about his
involvement in the incident and he has been
implicated merely on the basis of suspicion
which is inconsequential under law.

73. Hon'ble Apex Court in Shahaja @
Shahajan Ismail Mohd. Shaikh Vs. State
of Maharashtra; 2022 Live Law (SC) 596
has outlined the conditions necessary for
applicability of Section 27 of the Evidence
Act:

"that the appellant stated before
the panch witnesses to the effect that "I will
show you the weapon concealed adjacent
the shoe shop at Parle". This statement
does not suggest that the appellant
indicated anything about his involvement in
the concealment of the weapon. Mere
discovery cannot be interpreted as
sufficient to infer  authorship  of
concealment by the person who discovered
the weapon. He could have derived
knowledge of the existence of that weapon
at the place through some other source
also. He might have even seen somebody
concealing the weapon, and, therefore, it
cannot be presumed or inferred that
because a person discovered the weapon,
he was the person who had concealed it,
least it can be presumed that he used it.
Therefore, even if discovery by the
appellant is accepted, what emerges from
the substantive evidence as regards the
discovery of weapon is that the appellant
disclosed that he would show the weapon
used in the commission of offence.”

74. In the present case there is
evidence on record that accused Anwar
Painter had disclosed to the Investigating
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Officer that he along with Gulsher had
killed the deceased and bodies of the
deceased were concealed down the gutter,
in the house of Anwar Painter and Gulsher
also along with Anwar Painter got retrieved
the bodies of the deceased out of the gutter
and also at his instance concealed weapon,
chhuri/ knife was recovered from beneath
the cot/bed lying in the room of house
owned by Anwar Painter.

75. Gusher has denied in his
statement under Section 313 Cr.P.C to have
made disclosure statement to the
investigating officer. Even if, it is accepted,
that after his arrest, he had made discloser
statement, to the arresting police officer, in
the event of his denial before the Court
such disclosure statement cannot be relied
and accepted.

76. In view of above referred judicial
pronouncement, Shahaja @ Shahajan
Ismail Mohd. Shaikh Vs. State of
Maharashtra; merely, on the strength of
the discovery of the dead bodies and
chhuri/knife at the pointing out of Gulsher
it cannot be suggested that he had done any
act of concealment of the weapon of
offence and for bodies, and it is not
sufficient to infer  authorship  of
concealment by Gulsher, who got
discovered assault weapon and dead bodies
of the deceased.

77. It cannot be ruled out that he
could have acquired knowledge of the
existence of the weapon and concealment
of the dead bodies in the gutter of the house
owned by the Anwar Painter through some
other source also, therefore, it cannot be
presumed that appellant/accused Gulsher
was also the person who had concealed the
dead bodies, as well as, the assault weapon,
therefore, merely on the basis of the said
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recovery of the dead bodies and assault
weapon, at his instance, it cannot be made a
sole basis to presume that he had also
participated in the commission of the
incident and had concealed the dead bodies
of the deceased along with Anwar Painter
in the gutter of the house and chhuri/knife
beneath the cot. Further it cannot be
presumed that he had used the recovered
weapon chhuri/ knife to kill the deceased.

78. Honble Supreme Court in
Hanumant vs The State Of Madhya
Pradesh, reported in 1975 AIR 1083, has held
that ;

"In dealing with circumstantial
evidence the rules specially applicable to such
evidence must be borne in mind. In such cases
there is always the danger that conjecture or
suspicion may take the place of legal proof and
therefore it is right to recall the warning
addressed by Baron Alderson to the jury in Reg
v. Hodge (1) where he said :--

"The mind was apt to take a pleasure
in adapting circumstances to one another, and
even in straining them a little, if need be, to
force them to form parts of one connected
whole; and the more ingenious the mind of the
individual, the more likely was it, considering
such matters, to over- reach and mislead itself,
to supply some little link that 'is wanting, to take
for granted some fact consistent with its
previous theories and necessary to render them
complete.”

It is well to remember that in cases
where the evidence is of a circumstantial
nature, the circumstances from which the
conclusion of guilt is to be drawn should in the
first instance be fully established, and all the
facts so established should be consistent only
with the hypothesis of the guilt of the accused.
Again, the circumstances should be of a
conclusive nature and tendency and they should
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be such as to exclude every hypothesis but the
one proposed to be proved.”

79. Honble Supreme Court in Jaharlal
Das vs State Of Orissa, reported in 1991 AIR
1388 has held that ;

"It may not be necessary to refer to
other decisions of this Court except to bear in
mind a caution that in cases depending largely
upon circumstantial evidence there is always a
danger that the conjecture or suspicion may
take the place of legal proof and such suspicion
however so strong cannot be allowed to take
the place of proof. The Court has to be watchful
and ensure that conjectures and suspicions do
not take the place of legal proof. The Court
must satisfy that the various circumstances in
the chain of evidence should be established
clearly and that the completed chain must be
such as to rule out a reasonable likelihood of
the innocence of the accused. Bearing these
principles in mind we shall now consider the
reasoning of the courts below in coming to the
conclusion that the accused along has
committed the offence.”

80. Having regard to the facts and
circumstances of the case, and for reasons stated
herein above, we find that there is no cogent
and clinching evidence against Gulsher to hold
him guilty.

81. Resultantly, the impugned judgment
and order dated 08.02.2003, passed by the
learned Additional Sessions judge, Court No. 1,
Agra in Sessions Trial No.677 of 2010, arising
out of Case Crime No.35 of 2010 (State of U.P.
Vs. Mohd. Anwar Painter and another), under
Sections 302 read with Section 34 I.P.C.; S.T.
Nos.678 & 679 of 2010, under Sections 4/25
Arms Act in Case Crime No.172 of 2010 (State
of U.P. Vs. Anwar Painter) and S.T. No.679 of
2010 (State of U.P. Vs. Gulsher); S.T. No.173
of 2010, under Section 4/25 Arms Act, Police

Station -Sikandra, District- Agra, convicting the
appellant/accused Gulsher is hereby set aside,
whereas, the impugned judgment and order
dated 04.02.2013 and 08.02.2013 convicting
and sentencing the appellant/ accused Anwar
Painter is upheld.

82. Hence the appeal is allowed in part,
insofar, it relates to appellant Gulsher. The
appeal of Anwar Painter is, accordingly,
dismissed.

83. Appellant/accused  Gulsher, if
detained in judicial custody be set at liberty
forthwith, if not required in any other case.

84. The mandate of Section 437A of
Cr.P.C. to be complied.

85. Let a copy of this judgment along
with lower court's record be sent back to the
court concerned for immediate compliance.

86. Since the appellants/accused-Anwar
Painter and Gulsher are detained in jail as none
of them has been enlarged on bail therefore,
office is directed to inform the
appellants/accused through Jail Superintendent/
District Jail/ Central Jail concerned along with
copy of this judgment for information and
necessary action.
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1. This jail appeal has been instituted
by the accused Somwati (since deceased)
and her alleged paramour Kallu, who have
been convicted vide judgment and order
dated 27.9.2008, passed by Additional
Sessions Judge, Court No.1, Kanpur Dehat,
in Sessions Trial No.452 of 2007 and
sentenced to life imprisonment under
Section 302 read with Section 34 IPC,
arising out of Case Crime No.223 of 2007,
at Police Station Sajeti, District Kanpur
Dehat.

2. The prosecution case proceeds on a
written  information of the Village
Chowkidar, who while going to his field on
14.8.2007 at about 8.30 a.m. saw that
number of villagers had gathered in front of
the house of late Nanku, and when he
reached there he found various villagers
including Shivnandan son of Baddu,
Ravindra son of Virendra Sachan, Vijay
Kumar son of Ramaee, Shivram Babu son
of Vidhalal, Jagroop son of Parson etc. In
the hutment he found the dead body of two
sons of late Nanku namely Ramchandra
and Veeru. The villagers were asking their
mother Somwati and her second husband
Kallu as to how the incident occurred.
Initially they avoided the question but later
confessed that Kallu wanted to purchase a
tractor for which he had to take loan by
pledging agricultural land. The land,
however, was in the name of the two
deceased Ramchandra and Veeru, and
therefore a conspiracy was hatched
between them and tractor agent Jairaj
Prajapati son of Ram Gopal about three
days back that in the event the two sons of
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accused Somwati die then their land will
come in the name of accused Somwati and
the loan would be easily arranged. On
13.8.2007 Jairaj met the accused, who got a
dozen Banana at Ghatampur. Jairaj took the
Banana aside and mixed some poisonous
substance and gave the poisoned Banana to
the accused with the instructions that the
accused may not eat it and only give it to
the two sons so that they die. Jairaj further
said that in the evening he will come to
verify about the development and that the
Banana be given to the boys at about 6.00
O'clock. The two deceased accordingly
were given the poisoned Banana who
consumed it and fell unconscious. Jairaj is
stated to have come and after seeing the
boys stated that now their work would be
done and later on account of administering
poisonous substance the two boys died. In
the morning the information spread about
death of the two brothers and the dead
bodies were found lying in the hutment.
Various villagers were present and that the
offence has been committed by Somwati,
Kallu and tractor agent Jairaj. On the basis
of such information Case Crime No0.146 of
2007 was registered at Police Station Sajeti,
Sub-district Ghatampur, District Kanpur
Nagar. The FIR was registered at 10.20 am
on 14.8.2007 and the time of occurrence of
crime was mentioned as the night
intervening  13/14.8.2007. The police
proceeded in the matter and recovered peel
of Banana, which is marked as Exhibit Ka-
18.

3. The inquest followed in which the
witnesses observed that the deceased have
been done to death by administering poison
to them by their step-father and therefore
the postmortem be conducted. The bodies
were sealed and sent to mortuary where
their postmortem was conducted at 1.45 pm
on 15.8.2007. The autopsy surgeon was of

the view that death had occurred about one
day prior to the postmortem and the cause
of death could not be ascertained. Viscera
was also preserved and later it was revealed
that the cause of death was administering of
poison (Aluminum Phosphide) for both the
deceased. Report of Forensic Science
Laboratory has been exhibited as Ka-21
and Ka-22. The investigation proceeded in
the matter and ultimately a chargesheet
came to be filed against the two accused
Somwati and Kallu, which has been
exhibited as Ka-20. The magistrate took
cognizance on the chargesheet and
committed the case to the court of sessions.
The court of sessions charged the accused
appellant of committing offence under
Section 302 read with Section 34 IPC vide
order dated 8.1.2008. The charges were
explained in Hindi to the two accused, who
pleaded not guilty and demanded trial.

4.  Apart from the documentary
evidence produced by the prosecution in
the form of F.L.LR. (Exhibit Ka-4), written
report (Exhibit Ka-1), postmortem report of
Ramchandra (Exhibit Ka-2), postmortem
report of Veeru (Exhibit Ka-3), Forensic
Science Laboratory reports (Exhibit Ka-21
& Ka-22), Panchayatnama of Ramchandra
(Exhibit Ka-6), Panchayatnama of Veeru
(Exhibit Ka-12) and chargesheet (Exhibit
Ka-20), the prosecution also adduced first
informant Devicharan (PW-1). He has
supported the prosecution case and in his
examination-in-chief has proved the written
report on the basis of which FIR itself was
registered. He has identified his signatures
on the written report. As none appeared for
the accused an application was given for
appointment of Amicus Curiae to represent
the accused. PW-1, accordingly, was cross-
examined by the Amicus Curiae, who
stated that he is a Chowkidar for the last 20
years and has limited learning to his credit.
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He has also stated that house of accused
Somwati is at a distance of 200 paces from
his house and that he has shown the place
of occurrence to the Investigating Officer.
In the cross-examination he has denied that
accused Somwati admitted administering of
poison to the deceased in his presence. He,
however, admitted that being the village
chowkidar his signatures were obtained by
the Investigating Officer.

5. PW-2 is Ravindra Sachan. He had
scribed the written report on the instruction of
PW-1 and has stated that report was written
by him on the instructions of PW-1. He has
stated that the information with regard to
death of the two sons of late Nanku was
received at 8.00 am in the morning and the
police reached at about 12 O'clock in the
afternoon. It is stated that after about 10
minutes of receiving the information of death
he came to the house of the accused and
found 100 persons standing in front of the
house, who were enquiring about the cause of
death. He has stated that accused Kallu has
been living with Somwati for the last two
years and while age of the elder son of
Somwati was 15 years, the other son was
about 13-14 years. Various persons made
queries about the cause of death and the
accused narrated the story every time before
them. It is stated that village chowkidar was
present when he arrived at the place of
occurrence. He has denied the suggestion that
Somwati and Kallu had not made any
confession in his presence or he got a false
report lodged.

6. Sudhir Katiyar (PW-3) is the autopsy
surgeon, who has stated that a sealed body
was brought to him at mortuary and that he
conducted the postmortem at about 1.20 pm.
He found brain, lungs, kidney, liver etc. to be
congested. The cause of death was not clear,
and therefore preserved the Viscera and had
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sent it for examination. He has stated that the
death could have occurred a day prior to the
conduct of postmortem. He has opined that
death could have occurred in the intervening
night between 13/14.8.2007. He further stated
that death could have occurred due to
poisoning.

7. PW-4 Gyan Sagar is the police
constable, who has verified the check FIR.
PW-5 Vijay is a resident of the village, who
has verified the extra-judicial confession
made by the accused of having killed the
deceased, by administering them poison.
He has denied that his statement was
recorded by Investigation Officer earlier.
He has, however, clearly stated that
confessional statement was made by the
two accused in his presence about the
manner in which the deceased have been
done to death. Sanjay Kumar has been
produced as PW-6, who was the Station
House Officer in Police Station Sajeti and
has conducted the investigation in the
present case. He has stated that
investigation against accused Jairaj is still
going on and he is absconding. He has also
admitted that time in the case diary with
regard to commencement of investigation
or its closure has not been mentioned. He
too has verified the confessional statement.
In the cross-examination he has stated that
none of the inquest witnesses have been
shown as witness in the chargesheet and
even the neighbours Vansh Lal and Ram
Asare have also not been shown as a
witness. He has further stated that Vijay
Kumar had not given any statement that
Somwati and Kallu had been asked
questions by him, Shivnandan, Jagroop and
Sangeeta and that no statement was given
by them that Jairaj has called them to
Ghatampur and had told that tractor could
not be arranged as the land was in the name
of the two deceased.
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8. On the basis of evidence led by the
prosecution the incriminating material were
put to accused, who denied the accusation
made against them. In reply to question
no.17 the accused have stated that the
villagers had poisoned their sons with an
intent to grab their land and house.

9. The trial proceeded and the court of
sessions on the basis of evidence led by the
prosecution found the charges under
Section 302 read with Section 34 IPC to be
proved against them beyond reasonable
doubt and consequently they have been
convicted and sentenced to life.

10. In the present jail appeal we
appointed Sri Virendra Pratap Yadav as
Amicus Curiae to argue the appeal. He has
submitted that this is a case of no evidence
against the accused appellant, inasmuch as
the confessional statement is the sole basis
for their implication, which cannot be
relied upon as it was not voluntary and had
been obtained by exercising pressure. It is
stated that the accused have not made any
confession before the court and the alleged
extra-judicial confession made before the
villagers or before the police cannot be read
in evidence. He further submits that the
prosecution case is wholly improbable,
inasmuch as the mother cannot be imagined
to have consented to killing of her two sons
only to arrange loan for purchase of tractor
in favour of her paramour. He further
submits that PW-5 has clearly admitted that
four bigha land was in the name of accused
Somwati and in the event loan was to be
arranged, she could have offered her own
land and it was not necessary for her to
require the land held in the name of her
sons for such purposes. He further submits
that the villagers/pattidars could have
committed the offence, inasmuch as on
account of Killing of the two sons, the

mother landed in jail and has ultimately
died during the pendency of present appeal
and their land and house is now being used
by others and that her entire property has
been grabbed by the distant relatives
Bhoora and Jairaj. An application has also
been filed before the court to this effect on
27.9.2008, which is on record. Learned
Amicus Curiae further submits that in the
event aluminum phosphide was mixed in
Banana, which had been purchased at
Ghatampur at a distance of 10 kms, the
smell would be such that none would come
near it nor could have been consumed by
the two boys. He places reliance upon a
judgment of the Supreme Court in Jaipal
Vs. State of Haryana, passed in Appeal
(Crl.) No. 705 of 2001, decided on
1.10.2002, in order to submit that the
prosecution case about administering of
poison to the deceased in Banana is wholly
improbable.

11. A photocopy of the Khatauni is on
record of the court below, which clearly
shows that Somwati was recorded over part
of the land of Khata No.709 and she has
moved an application that villagers Bhoora
and Jairaj Kumhar have forcible
encroached upon her land and are trying to
grab her property. With reference to these
two documents learned Amicus Curiae
submits that obvious beneficiary of the
offence had neither been identified by the
prosecution nor have been prosecuted and
instead the victims have been made
accused on account of faulty investigation.
Learned Amicus submits that this is a case
of circumstantial evidence in which the
chain of events have not been joined by the
prosecution, so as to lead to hypothesis of
guilt attributed to the accused appellant and
as an alternative hypothesis seems more
probable i.e. the distant relatives may have
committed the offence to grab the land, the
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conviction and sentenced of the accused
based on circumstantial evidence is clearly
impermissible in law.

12. Per contra, Sri Arunendra Singh,
learned AGA submits that the accused
appellants have rightly been convicted and
sentenced in the present case, inasmuch as
the extrajudicial confession made by them
is proved by the statement of witnesses,
who are the residents of the same village
and before whom such confessions were
made. He further submits that forensic
report clearly shows that aluminum
phosphide was present in the peel of
Banana and in view of the fact that cause of
death has been found to be administering of
poison to the deceased, which is clearly
corroborated by the testimony of the
prosecution witnesses, the appeal lacks
merit. He further submits that the
commissioning of offence for the benefit of
her paramour was otherwise possible. He
also submits that the conduct of the accused
also shows that the offence was committed
by them, inasmuch as no attempt was made
by the accused to inform the police or even
attempt to save the deceased. He submits
that the deceased were in the care and
custody of the accused and their death
could not have occurred at the spur of the
moment as the process involved
consumption of time during which the
deceased must have expressed their pain
but nothing was done to save them. He
submits that in the totality of facts and
circumstances of this case the implication
of the accused appellant is clearly
established on record and as such the
appeal lacks merit.

13. We have heard learned counsel
for the parties and have carefully examined
the records of the present appeal as well as
the original records of the court below. The
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material placed on record would clearly go
to show that the two sons of accused
Somwati were born out of her wedlock
with late Nanku, who had pre-deceased his
two sons. It has further come on record that
co-accused Kallu was in some sort of
relationship with Somwati and was living
in the same house with her for last about
two years. It further transpires on record
that the deceased brothers were in care and
custody of the accused and were living in
the same house, in which the accused
persons were living. It has further come on
record that the two brothers have died on
account of administering of poison to them
and it is a case of homicidal death.

14. The motive for administering
poison is the first issue that needs careful
examination by this Court. As per the
prosecution Kallu wanted to purchase a
tractor and for such purposes he came in
contact with one Jairaj, who was an Agent
of the Tractor Agency at Ghatampur. Jairaj
is alleged to have informed Kallu that loan
for tractor cannot be arranged as the land to
be mortgaged for the purpose was in the
name of two brothers Ramchandra and
Veeru. The further case of the prosecution
is that Jairaj suggested that in the event two
brothers are poisoned the land would then
come in the share of accused Somwati and
loan for purchase of tractor could thus be
secured.

15. There is no documentary evidence
brought on record to show that any
application for grant of loan was ever
submitted by the accused to the Tractor
Agency or the Bank. The agent Jairaj, who
allegedly suggested the deceased brothers
to be poisoned for arranging loan, and also
informed the accused that loan cannot be
arranged as the land stood in the name of
the two deceased, has not been produced.
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Our attention has been invited to the
chargesheet in which Somwati and Kallu
are the only two accused against whom
evidence has been collected by the
prosecution upon conclusion of statutory
investigation under Chapter XII of the
Code of Criminal Procedure. In the
chargesheet there is no narration that
investigation was continuing against Jairaj
or that Jairaj was absconding. Although our
attention has been invited to the statement
of the Investigating Officer, as per which
investigation against Jairaj was continuing
and he was absconding, but such bald
assertion is not substantiated from the
documentary evidence on record. The
documentary evidence in the nature of
chargesheet clearly goes contrary to the
statement  of  Investigating  Officer,
inasmuch as the chargesheet was expected
to contain a narration to the effect that
investigation was continuing against Jairaj.
The fact that no such narration is contained
in the chargesheet would clearly go
contrary to the prosecution case that
investigation was continuing against Jairaj.

16. Presence of Jairaj for ascertaining
the truth in the matter was otherwise
necessary, inasmuch as the primary motive
for commissioning of the offence as per
prosecution is the advise of Jairaj. It is
Jairaj who is said to have informed the
accused that loan cannot be arranged since
the land is in the name of deceased
Ramchandra and Veeru.

17. At this stage, we may refer to
Khatauni (record of rights), available on
record, in which apart from Ramchandra
and Veeru the name of Somwati is also
recorded as tenure-holder over the land in
question. Her share has been admitted to be
half by the prosecution witness PW-5. He
has further stated that the land was valued

at Rs. 10,000/ to Rs. 20,000/- per bigha.
The total available land in Khata No.709,
held in the name of minors Ramchandra
and Veeru and their mother is about 2.2530
hectare. Half of the land would thus work
out to about 1.1 hectare which could be
about 3 to 4 bighas. There is nothing on
record to show as to what was the cost of
the tractor or that how much land was
required to be mortgaged for securing
sufficient loan so as to purchase the tractor.
There is otherwise no evidence to show that
land falling in the name of Somwati was
insufficient to arrange required loan
warranted for purchase of tractor.

18. The prosecution case, to the
contrary, is that the entire land was in the
name of Ramchandra and Veeru and unless
they died no land would come in the share
of Somwati for being mortgaged to secure
the loan. The very premise or genesis of the
prosecution case, therefore, proceeds on a
mistaken factual belief that no land was
available with Somwati. Even otherwise,
we find that no loan was applied by the
accused with the Tractor Agency or with
the Bank. In the event Jairaj was
absconding, as is stated by the Investigating
Officer, the prosecution ought to have
produced any other person from the Tractor
Agency to substantiate that the accused
wanted to purchase a tractor or in fact had
applied for loan or that such loan could not
be extended to them in the absence of
availability of land to be kept as mortgage.
The prosecution, therefore, has failed to
establish the motive for commissioning of
offence on part of the appellant.

19. In the facts of the case, we also
find that the accused Somwati, who is the
mother of the deceased Ramchandra and
Veeru has moved an application that her
land has been encroached upon by villagers
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in her absence. This fact has to be seen in
the context of the plea taken by the accused
in their statement under Section 313
Cr.P.C. that the villagers had poisoned their
sons so as to grab their land and house. The
defence of the accused to certain extent
thus find corroboration from the letter of
Somwati dated 27.9.2008, which is on
record. It is otherwise the position in law
that after death of the two sons and their
mother the land would go to the male heir
of late Nanku.

20. We find that the conspiracy to
poison the deceased by administering them
poison by mixing it in banana was also
hatched by Jairaj against whom neither any
chargesheet has been filed nor he appears
to have been interrogated. This is a serious
flaw in the prosecution case.

21. The prosecution case essentially
rests upon the confessional statement made
by the two accused that they administered
poison to their sons for securing the loan to
purchase a tractor. The confessional
statement has not been made before the
Court. The extra-judicial confession is
stated to have been made before the police
and also before the villagers namely PW-1,
PW-2 and PW-5. PW-1, however, has not
supported the plea of confession at the
stage of trial. PW-2 and PW-5 are villagers,
who may have had to gain since the land of
deceased has been usurped by the villagers.

22. We also find from the testimony
of prosecution witnesses that the accused
had not voluntarily made any confession.
PW-1 and other witnesses of fact have
clearly stated that the villagers had to be
tough with the accused for them to make
the confessional statement. This clearly
suggests that confession was under duress.
PW-1 has otherwise admitted that hundreds
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of persons had gathered outside the house
of late Nanku and the possibility of
pressure/coercion cannot be ruled out in
light of the statement of prosecution
witnesses themselves.

23. The basis for implication of the
accused appellant primarily is the extra-
judicial confessional statement of the
accused Somwati and Kallu that they had
administered poison to the deceased. For a
confession to be relevant in criminal
proceedings it must be shown not to be
caused by inducement, threat or promise
(see: Section 24 of the Indian Evidence
Act, 1872).

24. Learned Amicus Curiae submits
that the alleged confessional statement of
accused was not voluntary, as the
prosecution witnesses have specifically
stated that the villagers had to be tough
with the accused and only thereafter the
accused made their confessional statement.
Submission is that the alleged confession
was, therefore, obtained by exercising
coercion and cannot be said to be
voluntary. Learned Amicus Curiae places
reliance upon a judgment of the Supreme
Court in the case of State of Haryana Vs.
Jagbir Singh and another, reported in AIR
2003 SC 4377, wherein the Court observed
as under in Paragraph 20:-

"20. Great emphasis was laid by
the learned counsel for the State on the
evidence of PW 4, the Additional CJM that
the accused had admitted that the signature
was his. This statement is of no assistance.
The witness has admitted that the statement
was made before him by the accused in the
presence of the police officials. The second
circumstance is the alleged extra-judicial
confession before PW 10. The High Court
has analysed the evidence in great detail. It
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is on record that the accused Jagbir was
being taken to various places and at
different points of time he was being
pressurized to make a statement. Though
the accused was claimed to have made the
statement in the presence of a large number
of persons, a combined reading of the
evidence shows that nobody else speaks
about the  so-called  extra-judicial
confession, not even those who have been
examined as PWs. Though PW 10 said that
there were many persons who had heard it,
no other person has stated about it. The
statements of PWs 7 and 10 go to show that
the accused was being interrogated by PWs
and other villagers as well as his father and
other relatives. Interrogation continued for
about 3 days when allegedly Jagbir
confessed his guilt. Though the first
information report was lodged by PW 7
after knowing about the extra-judicial
confession, there is no mention about this
vital fact. In a given circumstance,
omission to mention about the particular
aspect may not render the prosecution
version suspicious. But when
circumstances in the present case are taken
in their entirety the alleged extra-judicial
confession is not believable. In order to
make an extra-judicial confession a reliable
evidence it has to be shown that the same
was voluntary. The factual scenario as
presented by the prosecution goes to show
that the alleged extra-judicial confession
cannot be termed to be voluntary even if it
was said to have been made, as claimed.

"15. Coming to the evidence of
extra-judicial confessions, we find the same
to be improbable and lacking in credence.
According to Gurmej Singh and Jabarjang
Singh PWs, the confessing accused came to
them and blurted out confessions. They also
requested these two witnesses to produce
them before the police. The resume of facts
given above would go to show that according
to the prosecution case the murders of the
three deceased persons were committed in a
most heinous manner and under a veil of
secrecy. Persons who commit such murders
after taking precautions of secrecy are not
normally likely to become garrulous after the
commission of the offence and acquire a
sudden proneness to blurt out what they were
at pains to conceal. In any case it seems
rather odd that all the three accused who had
not been arrested till the morning of May 9,
1972 should be seized almost at the same
time by a mood to make confession. It is
significant that Surjit Singh, Charan Kaur and
Jito accused had no particular relationship or
connection with Gurmej Singh and Jabarjang
Singh PWs. These two witnesses were also
not in such a position that the
abovementioned three accused would be
willing to repose their confidence in them. If
Surjit Singh, Charan Kaur and Jito wanted to
surrender themselves before the police, we
fail to understand as to why they should not
themselves surrender before the police and go
instead to Gurmej Singh and Jabarjang Singh
and blurt out confessions before them. The
evidence of extra-judicial confession in the

The High Court was right in discarding the
alleged extra-judicial confession."

25. The evidentiary value of a extra-
judicial confession came to be examined by
the Supreme Court in State of Punjab Vs.
Bhajan Singh and others, AIR 1975 SC
258, wherein the Court held as under in
Paragraph 15:-

very nature of things is a weak piece of
evidence. The evidence adduced in this
respect in the present case lacks plausibility
and, as observed by the High Court, it does
not inspire confidence."

26. Law is thus settled that extrajudicial
confession by its very nature is a weak
evidence and requires examination with a
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great deal of care and caution. When the
extrajudicial confession is attended by
suspicious  circumstances its  credibility
otherwise becomes weak. As a matter of
prudence the courts normally look forward to
corroboration of facts independently, before
such extrajudicial confession is taken note of
or is relied upon to convict an accused.

27. The attending circumstances in the
form of motive is not established in the facts of
the case. We further find that the villagers
have actually gained on account of the
implication of the accused, inasmuch as, the
landed property belonging to the accused
Somwati has apparently been grabbed by the
villagers. The villagers, therefore, were to gain
by attributing confession to the accused
Somwati and Kallu. The extrajudicial
confession is thus not found to be corroborated
from the evidence available on record.

28. The only other material which
surfaces on record is the peel of banana which
is recovered from the spot and has been
subjected to forensic examination wherein it is
found that the banana did contain aluminum
phosphide and was apparently the cause of
death. It has also come on record in the report
of forensic laboratory, upon examination of
viscera, that aluminum phosphide was present.
This evidence would at best show that the
deceased were poisoned and that poisoning
was the cause of death. This in itself would not
lead to an inference that the poisoning was
done by the accused persons. Since we find
that the confession on part of accused is not
supported by any independent corroboration
with regard to their role in poisoning the
deceased the mere report of the forensic
laboratory, on its own, would not constitute
any basis to implicate the accused appellant.

29. In the event the confession is
ignored the prosecution case rests upon the
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circumstantial evidence and the prosecution
has not been able to show that only
hypothesis available in this case points to
the gquilt of the accused and that no
alternative hypothesis exists in the facts of
the case.

30. This is a case of circumstantial
evidence and the law on the point is well
settled that the prosecution must prove the
complete chain of events, which points the
exclusive hypothesis of guilt attributed to
the accused appellant. It is also the
requirement of law that the prosecution
must show that alternative hypothesis does
not exist on facts.

31. Before proceeding with the
deliberation any further it would be
appropriate to refer to the law governing
the case of circumstantial evidence.

32. In Sharad Birdhichand Sarda vs.
State of Maharashtra reported in (1984) 4
SCC 116, the Apex Court evolved five tests
to be established by the prosecution in
order to prove the guilt of accused based on
circumstantial evidence. Five golden
principles have been enumerated in
paragraph nos. 152 to 154, which are
reproduced hereinafter:-

"152. Before discussing the cases
relied upon by the High Court we would
like to cite a few decisions on the nature,
character and essential proof required in a
criminal case which rests on circumstantial
evidence alone. The most fundamental and
basic decision of this Court is Hunumant
vs. The State of Madhya Pradesh. This case
has been uniformly followed and applied
by this Court in a large number of later
decisions uptodate, for instance, the cases
of Tufail (Alias) Simmi v. State of Uttar
Pradesh and Ramgopal v. Stat of
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Maharashtra. It may be useful to extract
what Mahajan, J. has laid down in
Hanumant's case (supra):

"It is well to remember that in
cases where the evidence is of a
circumstantial nature, the circumstances
from which the conclusion of guilt is to be
drawn should in the first instance be fully
established and all the facts so established
should be consistent only with the
hypothesis of the guilt of the accused.
Again, the circumstances should be of a
conclusive nature and tendency and they
should be such as to exclude every
hypothesis but the one proposed to be
proved. In other words, there must be a
chain of evidence so far complete as not to
leave any reasonable ground far a
conclusion consistent with the innocence of
the accused and it must be such as to show
that within all human probability the act
must have been done by the accused."

153. A close analysis of this
decision would show that the following
conditions must be fulfilled before a case
against an accused can be said to be fully
established:

(1) the circumstances from which
the conclusion of guilt is to be drawn
should be fully established.

It may be noted here that this
Court indicated that the circumstances
concerned 'must or should' and not 'may be'
established. There is not only a
grammatical but a legal distinction between
'may be proved' and 'must be or should be
proved' as was held by this Court in Shivaji
Sahabrao Bobade & Anr. V. State of

Maharashtra,  where the  following
observations were made:
"Certainly, it is a primary

principle that the accused must be and not
merely may be guilty before a court can
convict and the mental distance between

'may be' and 'must be' is long and divides
vague conjectures from sure conclusions."

(2) The facts so established
should be consistent only with the
hypothesis of the guilt of the accused, that
is to say. they should not be explainable on
any other hypothesis except that the
accused is guilty, (3) the circumstances
should be of a conclusive nature and
tendency.

(4) they should exclude every
possible hypothesis except the one to be
proved, and (5) there must be a chain of
evidence so complete as not to leave any
reasonable ground for the conclusion
consistent with the innocence of the
accused and must show that in all human
probability the act must have been done by
the accused.

154. These five golden principles,
if we may say so, constitute the panchsheel
of the proof of a case based on
circumstantial evidence."

33. Judgment of the Supreme Court in
the case of Sharad Birdhichand Sarda
(Supra) has consistently been followed and
reiterated recently by the Court in the case
of Ram Niwas Vs. State of Haryana
reported in 2022 SCC OnL.ine SC 1007.

34. When we analyse the evidence
on record on the above touch stone, we
come to the conclusion that the
prosecution has failed to prove the guilt of
the accused appellant beyond reasonable
doubt. It has not been proved by the
prosecution that chain of events in the
present case lead only to the hypothesis of
guilt on part of the accused appellant and
an alternative hypothesis cannot be ruled
out. The accused appellant is, therefore,
clearly entitled to benefit of doubt in the
matter.
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35. The alternative hypothesis on behalf
of accused that the relatives/villagers may
have administered poison as they have
ultimately succeeded in grabbing their land
has been probablised. We, therefore, find that
an alternative hypothesis does exist in the
facts of the case. Once that be so, the
conviction and sentence of accused appellants
based on the circumstantial evidence would
clearly be impermissible.

36. Upon the evaluation of the evidence
led by the prosecution, we, therefore, come to
the conclusion that the prosecution has failed
to establish the guilt of the accused appellants
beyond reasonable doubt on the basis of
which their conviction could be recorded.

37. The court below has also erred in
relying upon the confessional statement
without evaluating the evidentiary value of
such statement in correct legal perspective.
The provisions of the Evidence Act dealing
with the confessional statements of the
accused have not been examined by the court
below while recording the guilt of the
accused appellants. The judgment and order
of the court below, in such circumstances,
cannot be approved of.

38. For the discussions and
deliberations held above, we find that the
accused appellants are clearly entitled to
benefit of doubt as the prosecution has not
been able to prove their guilt beyond
reasonable doubt.

39.  Consequently, the present jail
appeal succeeds and is allowed. The
judgment and order dated 27.9.2008, passed
by the Additional Sessions Judge, Court No.
1, Kanpur Dehat in Sessions Trial No. 452 of
2007, State vs. Somwati and another;
whereby the appellants Somwati and Kallu
have been convicted under section 302 r/w 34
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IPC in Case Crime No0.223/2007, Police
Station Sajeti, District Kanpur Dehat, and
sentenced to life imprisonment, is set aside.
The appellant Kallu shall be released from
Jail, forthwith, unless he is wanted in any
other cases, subject to compliance of Section
437-A Cr.P.C. So far as accused Somwati is
concerned, she has already died during
pendency of the present Jail Appeal and the
appeal at her instance has abated as is clear
from the order dated 9.11.2022.

40. A copy of this order shall be
communicated to the accused appellant in Jail
through  Chief Judicial Magistrate/Jail
Superintendent concerned, forthwith.

41. We record our appreciation for the
valuable assistance rendered by learned
Amicus Curiae Mr. Virendra Pratap Yadav.
He shall be entitled to his fee, which we
quantify at Rs.15,000/- to be paid by the High
Court Legal Services Authority.
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1. These two criminal appeals have
been preferred by the appellants against the
judgement and order dated 30.05.2018,
passed by Additional Sessions Judge, Court
No.5, Badaun in S.T. No0.519 of 2013
(State Vs. Rajnesh and others) arising out
of Case Crime No0.334 of 2012, under
Sections 147, 148, 302/149 and 323/149
IPC, Police Station- Rajpura, District-
Sambhal, whereby learned trial court
convicted accused appellants Rajnesh and
Vijay Pal under Section 302 r/w Section 34
IPC and sentenced each with life
imprisonment and fine of Rs.10,000/- and
six months simple imprisonment in case of
default of fine. Trial court also convicted

them under Section 323 r/w Section 34 IPC
and sentenced each six months R.I. and fine
of Rs.500/- and 15 days simple
imprisonment in case of default of fine.
Learned trial court acquitted all the other
accused persons from all the charges
framed against them and also acquitted
accused appellant Vijay Pal of the charge
under Section 25 of Arms Act. Both these
appeals, being connected, are being decided
together.

2. The brief facts of the case as culled
out from the record are that a written report
Ext. Ka.5 is submitted by informant Anek
Pal at police station- Rajpura, District-
Bhimnagar (Sambhal) with the averments
that the in-laws' house of his brother Gauri
Shankar is in Jethpura in the family of Ram
Bhoop and the in-laws' house of accused
Vijay Pal is also in the same village in the
family of Kalyan. There is dispute going on
between the families of in-laws of Gauri
Shankar and Vijay Pal. His brother had
gone to his in-laws' house for diffusing the
dispute. Accused Vijay Pal and his in-laws
took it as their insult and started silent
enmity with them. Further averment is that
that on 12.07.2012 at about 5:00 pm, the
Rajnesh brother-in-law of accused Vijay
Pal, Vijay Pal, Hari Shankar, Sher Pal, Raj
Pal, Ram Khiladi and Mahesh, armed with
weapons, came to the house of his brother
Gauri Shankar and called him. His nephew
Rama Shankar @ Pappu came out of the
house. All the aforesaid accused persons
got him and started beating with lathi and
danda. On his hue and cry, his brother
Gauri Shankar came out of the house then
all the accused got Gauri Shankar and said
to kill him. Then Rajnesh caught hold
Gauri Shankar and Vijay Pal triggered a
fire in the head of Gauri Shankar, who fell
on the ground and died. Accused persons
after seeing them fled away from the spot
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stating that if anybody gave the evidence he
will be killed.

3. On the basis of aforesaid written
report, a first information report Ext.Ka.3
was registered at Police Station- Rajpura,
District- Bhimnagar as Case Crime N0.334
of 2012 under Sections 147, 148, 149, 302,
323 and 506 IPC. Station Officer Lakshmi
Shankar took up the investigation.
Statements of witnesses were recorded u/s
161 of Cr.P.C. I1.0. went to the spot and
prepared site-plan. Blood stained and plain
earth were collected from the spot and
recovery memo was prepared. Injured
Rama Shankar was taken to the hospital
where his medical examination was
conducted and medico legal report was
prepared. Inquest proceedings of the
deceased were conducted and inquest
report was prepared. Post mortem was
conducted on the body of the deceased and
doctor prepared post mortem report. During
the course of investigation, the 1.0. arrested
the accused Vijay Pal, on whose pointing
out a country made pistol (Tamancha) was
recovered from his house, in which one
empty cartridge was found in the barrel and
one live cartridge was also recovered.
Tamancha with empty cartridge were sent
to Forensic Science Laboratory and report
was received stating the fact that the empty
cartridge was fired by the aforesaid
Tamancha.

4. After completion of investigation,
charge sheet was submitted by 1.0. against
accused Rajnesh, Vijay Pal, Hari Shankar,
Raj Pal, Ram Khiladi and Mahesh under
Section 147, 148, 149, 302, 323, 506 IPC.
Accused Sher Pal, being juvenile, charge
sheet was submitted against him in Juvenile
Justice Board. Another charge sheet was
also submitted against accused Vijay Pal,
under Section 25 Arms Act after obtaining
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sanction from the District Magistrate. The
case being triable exclusively by the Court
of Sessions, the Magistrate committed the
case to the Court of Sessions, where the
learned Sessions Judge framed charges
against all the accused persons u/s 147,
148, 302 r/w Section 149 IPC and 323 r/iw
Section 149 of IPC. Additional charge u/s
25 Arms Act was framed against accused
Vijay Pal.

5. During the course of trial,
prosecution produced following witnesses:

1. | Anek Pal PW1
2. | Rama Shankar PW2
3. | Raju Singh PW3
4. | Dr. A.P. Gautam PW4
5. | Kamal Singh PW5
6. | Dr. S.P. Singh PW6
7. | Lakshmi Shankar PW7
8. | Room Singh Baghel PW8
9. | Lakshmi Shankar | PW9
Sharma

6. Apart from aforesaid oral evidence,
the prosecution has filed following
documentary evidence, which was proved
by leading the evidence:

1. FIR Ext. Ka-3
2. FIR Ext. Ka-5
3. Written Report Ext. Ka-1
4, Recovery memo of | Ext. Ka-
Tamancha, Live & | 10
Empty Cartridge
5. Recovery memo of | Ext. Ka-9
Blood Stained &
Plain Earth
6. Injury Report Ext. Ka-7
7. P.M. Report Ext. Ka-2
8. Vidhi Vigyan
Prayogshala Report
9. Panchayatnama Ext. Ka-
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13
10. Charge sheet Ext. Ka-
12
11. Charge sheet Ext. Ka-
19
12. Order of District | Ext. Ka-
Magistrate 20
13. Site Plan  with | Ext. Ka-8
Index
14. Site  Plan with | Ext. Ka-
Index 11
15. Site Plan with | Ext. Ka-
Index 18

7. After completion of prosecution
evidence, statements of accused persons
were recorded u/s 313 of Cr.P.C., in which
they told that false case was made out
against them and false evidence is
produced. Accused persons filed one
document, i.e., copy of G.D. in their
defense.

8. Learned trial after hearing the
arguments of both the sides acquitted all
the accused persons of all the charges
except appellants Rajnesh and Vijay Pal,
who were convicted and sentenced u/s 302
riw Section 34 of IPC and Section 323 r/w
Section 34 of IPC. Appellant Vijay Pal was
acquitted of the charge u/s 25 Arms Act
also. Hence, this appeal.

9. Heard Smt. Abhilasha Singh,
learned counsel for the appellants and
learned AGA for the State as well as
perused the record.

10. Learned counsel for the appellants
first of all submitted that appellants were
having no motive to commit the offence as
charged by prosecution. She submitted that
as per prosecution case, the in-laws' house
of deceased brother Gauri Shankar and in-
laws' house of Vijay Pal are in the same

village, where both the family members of
their in-laws were having enmity with each
other. It is also a case of prosecution that
Gauri Shankar had gone to his in-laws'
house to diffuse the enmity but this cannot
be the motive to commit a brutal murder.
Learned counsel also referred the statement
of PW1 Anek Pal, where he has stated in
his cross-examination that there was no
enmity between them and accused. Hence,
there was no motive with the appellants to
commit the murder of deceased Gauri
Shankar. Hence, motive set up by the
prosecution is absolutely unbelievable.

11. Learned counsel for the appellants
submitted that prosecution case cannot be
believed on this ground alone that
prosecution has established the case that at
the time of occurrence, appellant Rajnesh
caught hold the deceased and appellant Vijay
Pal triggered the fire in his head. Learned
counsel submitted that in such a position, the
appellant catching hold the deceased could
also sustain the fire arm injuries and his life
could also be in danger but he did not sustain
even a small injury. Moreover, so called
injured eye-witness PW2 Rama Shankar has
stated that Vijay Pal fired from behind which
is contrary to the post mortem report. In post
mortem report it is shown in ante mortem
injuries that gun shot entry wound was in the
left side of the head of the deceased and exit
wound was on the right side. Hence, this
evidence of PW?2 that fire was triggered from
behind falsifies his evidence and further it
also falsifies the fact that deceased was
caught hold by appellant Rajnesh because
when bullet exited from right side of the head
it should have been hit the appellant Rajnesh
also, who is said to catch hold the deceased
from right side.

12. Learned counsel for the appellants
further submitted that prosecution case is
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also falsified with the fact that although a
country made pistol of .315 is said to be
recovered from the house of the appellant
Vijay Pal on his pointing out, which is sent
to Forensic Science Laboratory, from
where report was received that the empty
cartridge, found in the barrel, was fired
with the recovered weapon. But this
recovery was found fake and trial court
acquitted the appellant Vijay Pal of the
charge u/s 25 of Arms Act. When this
recovery of weapon was found false, the
entire case comes into the dark shadow. It
is also submitted that learned trial court has
opined that it is not always necessary that
in each case weapon is required to be
recovered. If weapon is not recovered then
also accused may be convicted for the
offence like murder, if it is otherwise
proved. Learned counsel argued that this
opinion of the learned trial court may be
correct but this is a case where 1.O.
recovers the weapon at the instance of
appellant and this recovery is found fake.
This fact is not properly considered by the
trial court.

13. Learned counsel for the appellants
vehemently submitted that prosecution has
produced three witnesses of fact PW1,
PW2 and PW3 and there are several
contradictions in their testimony, which go
to the root of the case and it is proved that
no one is eye-witness. They have not seen
the occurrence at all, even PW1 admits in
his cross-examination that he reached to the
spot after 5 minutes of the occurrence and
learned trial court also did not consider him
eye-witness. PW2 and PW3 were also not
present on the spot, which is proved by
their testimony.

14. Learned counsel for the appellants
relied on the judgements of this High Court
in Criminal Appeal No0.1826 of 2003
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(Prem and others Vs. State of U.P.)
decided on 8.4.2022 and in Criminal
Appeal No.429 of 1983 (Ram Subhag and
another Vs. State of U.P.) decided on
09.10.2018.

15. Learned AGA opposed the
submissions made by learned counsel for
the appellants and contended that this is a
day light occurrence and there are three
eye-witnesses. There is no material
contradiction in the evidence of eye-
witnesses. Moreover, as per ante mortem
injury in post mortem report, there is one
gun shot entry wound on the left side of the
face of the deceased and exit wound in the
right side of the head. Prosecution case is
also a case of single fire in the head of the
deceased. Hence, ocular evidence is very
well corroborated by the medical evidence.
Learned AGA further contended that if
recovery of weapon is not proved then it
cannot be concluded that appellants have
not committed murder of the deceased
because it is not necessary to find out the
weapon in each case. All the three eye-
witnesses are resident of neighborhood.
Hence, their presence on the spot cannot be
doubted. Learned trial court has rightly
convicted and sentenced both the
appellants. Hence, there is no illegality in
the impugned judgement which requires
any interference by this Court.

16. Prosecution has set up the case
that on the fateful day, both appellants
Rajnesh and Vijay Pal went to the house of
the deceased Gauri Shankar along with five
other accused persons and called him to
come out of the house. Firstly, the son of
the deceased Gauri Shankar, namely, Rama
Shankar came out of the house and all the
accused persons started beating him by
lathi and danda. On his hue and cry, the
deceased Gauri Shankar came out of the
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house and all the accused persons started
beating him and said to Kkill him. Then and
there, appellant Rajnesh caught hold Gauri
Shankar and Vijay Pal triggered a fire in
his head, due to which Gauri Shankar fell
on the ground and died.

17. Prosecution produced three eye-
witnesses of the occurrence, namely PW1-
Anek Pal, PW2- Rama Shankar and PW3-
Raju Singh. PW1- Anek Pal is brother of
the deceased, PW2 Rama Shankar is son of
the deceased and PW3 Raju Singh is
nephew of the deceased. Hence, all the
three eye-witnesses are related witnesses.
Evidence of interested or related witness
cannot be disbelieved on the ground that
they were interested or related witnesses,
but their testimony should be scrutinized
with great care and caution. Keeping this
proposition of law in mind, we have
analyzed the evidence of all the aforesaid
three eye-witnesses meticulously. For the
sake of analyses of evidence, we put the
case in two parts. First part- beating Rama
Shankar by seven named accused persons
and second part- where appellant- Rajnesh
caught hold the deceased and appellant-
Vijay Pal fired at his head. As far as first
part is concerned, as per prosecution case
when Rama Shankar, son of the deceased,
came out of his house, all the seven named
accused persons started beating him by
lathi and danda. This Rama Shankar is
produced by prosecution as PW2, he has
deposed in his examination-in-chief that
when he came out of the house accused
persons gave him beating by lathi, danda
and backside of tamancha. He has deposed
in his cross-examination that his father
(deceased) came out of the house after 20
minutes of his coming out and during this
period, accused persons were beating him.
But the medical report of Rama Shankar
Ext. Ka.7 shows otherwise. In this report

there are only three injuries. Injury No.l is
contusion with swelling below left knee
joint, injury No.2 is contusion with
swelling at right knee joint and injury No.3
is complaint of pain in body. All injuries
were simple in nature. Hence, there was
just two injuries to Rama Shankar, which
were only contusion. There should have
been serveral injuries if seven persons beat
one person with lathi, danda and backside
of tamancha, that too for a period of 20
minutes or so. It creates doubt with regard
to the presence of PW2 Rama Shankar at
the place of occurrence. Now the
meticulous analysis of oral testimony of
PW2 goes to show that in cross-
examination, he has deposed that when he
reached at the place of occurrence, Anek
Pal and Raju Singh (PW1 and PW3) were
present there. It means that PW?2 reached to
the spot after PW1 Anek Pal and PW1
Anek Pal says that he went to the
occurrence after 5 minutes on hearing the
sound of fire and before him there were lot
of people at the spot and no accused was
present there. The presence of PW1 was
not believed by the trial court also and it
held that PW1 is not the eye-witness and if
PW2 Rama Shankar reached to the spot
after Anek Pal then he also cannot be held
to be the eye-witness. PW2 has
categorically stated that he saw Raju, Anek
Pal and accused persons but Anek Pal says
that he did not see any accused and reached
to the spot after 5 minutes of the
occurrence. Hence, the presence of PW2
has also become doubtful to the great
extent at the place of occurrence.
Moreover, PW2 establishes this case as it
was case of two fires because he says that
there was one empty cartridge lying on the
spot but no such empty -cartridge is
recovered by the 1.0. on the spot. Apart
from it, if we analyze the testimony of PW2
in the light of medical evidence then also it
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creates doubt because PW2 has specifically
stated that Rajnesh caught hold his father
from the right side and appellant Vijay Pal
fired from the back side but ante mortem
injury No.2 in post mortem report goes to
show that it was exit wound in the back
side of the head of the deceased. If accused
Vijay Pal would have fired from back side
then there should have been entry wound in
the back side of the head and not the exit
wound as mentioned in post mortem report.
Hence, PW2 Rama Shankar is not eye-
witness and now there remains testimony
of PW3 as eye-witness. At one place in
cross-examination, he has deposed that
when he reached to the house of deceased
Gauri Shankar, no villager was there. He
was alone and after that his father Anek Pal
(PW1) also reached there. Further he has
stated that he and his father Anek Pal
(PW1) reached to the place of occurrence
simultaneously. He has specifically stated
that it was no so that he reached earlier than
his father Anek Pal. If it was so then, as
discussed above, the presence of PW1 at
the place of occurrence has been found
false, hence, the presence of PW3 Raju
Singh is also very much doubtful and this
doubt further gets strength from his
statement in further cross-examination
where he has deposed that he heard the
sound of one fire. At that time, he was
talking to his father in his house. It means
that when the fire was opened to the
deceased, PW3 was sitting in his house
with his father and since this is case of one
fire, it can safely be held that PW3 is also
not the eye-witness and he has not seen the
occurrence.

18. This High Court in the cases,
relied on by learned counsel for the
appellants, namely, Prem and others
(supra) and Ram Subhag and another
(supra) has held that mere consistency in
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the testimony of the prosecution witnesses
is not the sole test of truth as even
falsehood can be given an adroit
appearance of truth, so that truth disappears
and falsehood comes on the surface.
Therefore, what the court has to look at,
and assess, is whether the prosecution
evidence coupled with the surrounding
circumstances has a ring of truth or there
arises a strong suspicion and high
probability of false implication of the
accused put on trial.

19. PW4 Dr. AP. Gautam had
conducted post mortem on the body of the
deceased and following ante mortem
injuries were found:

(i) Fire arm entry wound size 1cm
x 1 cm on left side face, 7 cm anterior from
tragces of left ear.

(i) Fire arm exit wound size 2.5
cm X 2 cm on right side occipital region of
head.

20. Hence, it was a case of one fire
only and as discussed above, PW1, PW2
and PW3 are proved not to be the eye-
witness of the occurrence and their
testimony cannot be relied on, but the
learned trial court although mentioned in
the judgement the material contradictions
in their testimony but based conviction of
the appellants mainly on the basis of their
statements made in examination-in-chief
only. Presence of PW1 at the place of
occurrence is not relied upon by the trail
court, which is correct finding but presence
of PW2 and PW3 is also not proved at the
spot. There are several material
contradictions in their testimony, denying
their presence, which go to root of the
matter and shatter the entire prosecution
case. Since, the prosecution has produced
three eye-witnesses and the presence of all
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these eye-witnesses is very much doubtful
rather it is proved that they were not
present at the place of occurrence and have
not seen any incident as alleged by
prosecution, there emerges strong suspicion
and high probability of false implication of
the accused-appellants on the basis of
enmity between the families of in-laws of
deceased and appellant Vijay Pal. False
implication of appellant- Rajnesh is also
due to enmity. This enmity is explained by
PW2.

21. After sifting the evidence as
above, we are of the considered opinion
that learned trial court has fallen into grave
error in believing the testimony of PW2
and PW3 because it is well proved that they
were not the as eye-witness. Learned trial
court has not taken into consideration that
material contradictions in their testimony
and these contradictions are so major that
they go to the very root of the prosecution
case and shatter it.

22. Hence, we are of the considered
view that learned trial court did not
appreciate the evidence in right perspective
and misread it. Appellants- Vijay and
Rajnesh are wrongly convicted by trial
court under Section 302 r/w Section 34 IPC
and Section 323 r/w Section 34 IPC.
Hence, we upturn the finding of learned
trial court convicting the appellants and the
appeal is liable to be allowed.

23. Accordingly, both the appeals are
allowed.

24. Impugned judgement is set aside.
Conviction and sentence of both the
appellants under Section 302 r/w Section
34 IPC and Section 323 r/w Section 34 IPC
is hereby set aside and appellants are
acquitted of the aforesaid charges.

25. The accused-appellants be
released from jail forthwith if not wanted in
any other case.

26. Record and proceedings be sent
back to the court below.

27. In Criminal Appeal No. 2819 of
2019 Smt. Abhilasha Singh, Advocate was
appointed as Amicus Curiae as learned
counsel for the appellant did not appear.
She will be paid Rs.15,000/- as
remuneration by the High Court Legal
Services Committee.
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60- Criminal Appeal — Conviction & Sentence -
Life imprisonment with fine — evaluation of
evidences - offence of teasing & murder - FIR -
informant alleged that accused are used to
tease his daughter and date on incident they
asked to her by giving mobile to call them when
she denied, being angry, they tried to drag her
and by sprinkled kerosene on her and set her
ablaze - dying declaration - distinction between
‘murder’ and ‘culpable homicide’- admittedly
death caused by the accused was not
premeditated, they had no intention to caused
death - injuries were though sufficient in the
ordinary course of nature to have caused death
- held, instant case fall under the exception 1
and 4 to section 300 of IPC - hence, appeal is
liable to be partly allowed - impugned conviction
u/section 302 IPC is liable to be converted into
conviction u/section 304 Part - I IPC.(Para — 43,
45, 46)

Appeal Partly allowed. (E-11)
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(Delivered by Hon’ble Nalin Kumar
Srivastava, J.)

1. This Criminal Appeal has been
directed against the judgment and order
dated 15.7.2015 passed by the Additional
Sessions Judge, Fast Track Court, Pilibhit
in Sessions Trial No. 435 of 2013 (Case
Crime No. 362 of 2013), P.S. Kotwali
Pilibhit, District Pilibhit convicting and
sentencing the appellant under Section 302
I.P.C. for life imprisonment and a fine of
Rs. 10,000/-, under Section 354-ka IPC for
three years rigorous imprisonment and a
fine of Rs. 5,000/- and under Section 354-
gha IPC for three years rigorous
imprisonment and a fine of Rs. 5,000/- with
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stipulation of default clause. All the
sentences  were  directed to  run
concurrently.

2. Brief facts, as culled out from the
record, are that a First Information Report
was lodged by the informant, Zahid Khan
son of Shri Puttan, resident of Veni
Chaudhary, Police Station Kotwali Sadar,
Pilibhit, at Police Station Kotwali Sadar,
District Pilibhit with the averments that
Munna, Adnan son of Dilshel Khan and
Amar son of Mohd. Umar used to tease her
daughter Hima by passing comments which
was complained to their guardians but they
did not stop their activities. On 20.5.2013,
at about 8.00 p.m. when his daughter was
returning from the house of her Bua in
front of the gate of the house, the aforesaid
Munna and others gave mobile to Hima and
asked her to call to them with the said
mobile but Hima did not accept the mobile,
due to which being angry they tried to drag
her. Angreed with Hima's protest, the
aforesaid Munna and others sprinkled
kerosene on her and set her ablaze. Hearing
her cry, Shahid, son of the informant and
Gudia, wife of Afaqg and the local residents
reached there and on their exhortation, the
aforesaid Munna and others ran away.
Information about the incident was given at
Police Station Kotwali at 9.30 p.m. and the
injured was hospitalized in District
Hospital, Pilibhit where her dying
declaration (Ext. ka-11) was recorded by
the Nayab Tehsildar, Pilibhit. He also took
her thumb impression over the same.
Victim was conscious at the time of
statement.

3. On the basis of the written report
(Ext. ka-1), chik First Information Report
(Ext. Ka-2) was registered at Police Station
concerned on 20.5.2013 at 9.30 p.m.
against Munna, Adnan and Amar at case

crime no. 362 of 2013 under Sections 354-
ka and 354-gha and 307 IPC.

4. Investigation of the case proceeded.
During course of investigation, the
Investigating ~ Officer  recorded  the
statement of witnesses, prepared site plan,
inquest report was prepared and post
mortem was performed. During the course
of instigation, the victim died. After
making thorough investigation, charge
sheet was submitted against the accused.
Concerned Magistrate took cognizance on
the charge sheet. On 19.7.2013 and
13.9.2013 respectively accused Adnan and
Amar were declared juvenile in conflict
with law and their files were separated and
sent to Juvenile Justice Board. The learned
Magistrate summoned the accused Munna
and committed the case to Court of
Sessions, as prima facie charges were for
the sessions triable offences.

5. The charges framed were under
Sections 354-ka, 354-gha, 307 IPC read
with Section 34 IPC and 302 IPC read with
Section 34 IPC. The accused-person
pleaded not guilty and wanted to be tried.
Trial started and in support of its case,
prosecution examined 10 witnesses, who
are as follows:

1 Zahid PW-1
(informant)
(father of the
deceased)

2 Rashid PW-2 (brother

of deceased)

3 Asma Bee PW-3 (aunt of

deceased)
4 Ram Chandra | PW-4 (scribe
Sharma of the F.I.R.)
5 Dr. Bhagwan Das PW-5  (who

performed the
post mortem
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of the 9 Letter to R.1. Ext. A-9
deceased and 10 | Specimen Seal Ext A-10
and gave 11 | Dying declaration | Ext. A-11
certificate 12 | Charge sheet Ext. A-12
before the 13 | Memo of | Ext. A-13
dying clothings of
declaration of deceased
the deceased) 14 | Site plan Ext. A-14
6 Gandhi Lal Sharma | PW-6  (who 15 | Copy G.D. Ext. A-15
conducted the | 16 [ Certificate before | Ext. A-16
inquest of the recording the
deceased and dying declaration
prepared other | 17 | Certificate after | Ext. A-17
papers) recorded the
7 | Rajeev Nigam PW-7 " (Nayab dying declaration
Tehsildar
Sadar, Pilibhit 7. Deceased was hospitalised after the
who recorded | occurrence. She died on the same day of
the ~ dying | the occurrence during the course of
declaration of |  treatment.
the deceased)
8 |Satendra  Kumar | PW-8 8. The incriminating circumstances
Singh (Investigating emanating from the prosecution evidence
Officer-111) were put to the accused. In his statement
9 | Rakesh Singh PW-9 recorded under Section 313 CrPC, he
(Investigating denied his involvement in the incident and
Officer-1) pleaded false implication on account of
10 | Anand Kumar | PW-10 enmity.
Verma (Investigating
Officer-11) 9. The accused in his defence has
examined DW-1 Ishaqg Ahmad, DW-2
6. In support of oral version,  Fahim, DW-3 Sharfuddin and DW-4 Jalil

following documents were filed and proved
on behalf of the prosecution:

1 Written report Ext. A-1
2 Chik F.I.R. Ext. A-2
3 G.D. entry Ext. A-3
4 Post mortem | Ext. A-4
report
5 Inquest report Ext. A-5
6 Challan Nash Ext. A-6
7 Photo Nash Ext. A-7
8 Letter to C.M.O. Ext. A-8

Miyan.

10. Relying upon the aforesaid
evidence adduced by the prosecution, the
trial court concluded that the prosecution
succeeded in proving its case beyond
reasonable doubt and convicted and
sentenced the accused appellant
accordingly.

11. The learned counsel for the
appellant assailing the findings of the trial
court recorded in the impugned judgment
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argued that the impugned judgment is a
product of surmises and and conjectures.
The trial court did not appreciate the
evidence on record in a legal and proper
manner and the findings are contrary to
law. The impugned judgment does not
appear to be fair and just conclusion of the
episode which invites interference of the
appellate court and deserves to be set-aside.
It has also been submitted that the sentence
imposed by the trial court is too severe and
the accused appellant invites indulgence of
the appellate court to acquit him. The dying
declaration, which also formed basis of
conviction, is also not legally reliable. On
the aforesaid grounds it has been prayed
that the accused appellant be acquitted by
allowing the present appeal.

12. Per contra, learned AGA
appearing for the State has contended that
there is no legal or factual error in the
impugned judgment and it is a result of
proper appreciation of facts and evidence
on record and the dying declaration is also
a reliable and cogent piece of evidence. On
the aforesaid grounds, dismissal of the
present appeal was prayed for.

13. Heard Shri Mahesh Prasad Yadav,
learned counsel for the appellant and Shri
N.K. Srivastava, learned AGA for the
State.

14. At the very outset, the fact which
draws our attention is that the present case
rests upon the eye witness account. The
facts of the case find support from oral
evidence as well as the dying declaration of
the deceased. It is found in the F.I.R. itself
and also in the oral testimonies of PW-1,
father of the deceased and PW-2, brother of
the deceased, that -earlier from the
occurrence the named accused persons
including the present appellant used to

passing comments upon the deceased and
their mischief was complained of by the
informant to their family members also. As
per the F.ILR. version at the time of
occurrence the appellant alongwith other
two co-accused whose trial was separated
and sent to the Juvenile Justice Board, tried
to give mobile phone to the deceased
forcibly but she refused to take it being
angry of which they tried to drag her and in
the course of this incident they poured
kerosene oil upon the deceased and set her
ablaze.

15. PW-2, the brother of the deceased,
has categorically stated in his evidence that
when on cry of his sister he reached the
spot, he saw the appellant Munna and other
co-accused Adnan and Amar surrounding
his sister. Co-accused Adnan and Amar
poured kerosene oil over his sister and
present appellant Munna set her ablaze. At
the time of occurrence his father Zahid,
mother Shamshadi Begum and other
neighbourers came over there. Hima ran
towards the house and laid on a cot. They
took her to the hospital but after some time
she died. The accused fled away from the
scene of occurrence. This statement finds
support from the statement of PW-1,
informant, who has also categorically
confirmed the role of present appellant in
the occurrence. PW-1 and PW-2 both have
stated that the present appellant and other
co-accused used to tease the deceased and
when she protested on the fateful day she
was set ablaze by them. The informant has
also proved the written report as Ext. A-1.

16. PW-3, Smt. Asma Bee, who is a
native of the same vicinity, has also
corroborated the prosecution version and
has stated that when on the cry of Hima she
reached the spot, she saw her burning and
Munna, Adnan and Amar running away
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from there. PW-1 and PW-2 have also
stated that when Hima laid on the cot after
the occurrence she had told that Amar,
Adnan and Munna had set her ablaze and
they used to tease her.

17. There is nothing in the cross-
examination of PW-1, PW-2 and PW-3
which can be termed as inconsistent or
untrustworthy statement.

18. It has been contended by the
learned counsel for the appellant that there
is no independent witness of the incident
and all the aforesaid three witnesses are the
family members of the deceased, which
makes the prosecution story suspicious.

19. We do not find ourselves in
agreement with the aforesaid plea taken by
the learned counsel for the appellant. The
legal position in respect of a relative
witness has been made clear in a catena of
decisions by the Hon'ble Apex Court and
by this Court also. It is well settled that the
testimony of a witness in a criminal trial
cannot be discarded merely because the
witness is relative or family member of the
victim of the offence. In such a case the
Court has to adopt a careful approach in
analysing the evidence of such a witness
and if the testimony of the related witness
is otherwise found credible the accused can
be convicted on the basis of testimony of
such related witness. Recently, in Surinder
Kumar Vs. State of Punjab (2020) 2 SCC
563 Hon'ble Supreme Court has reiterated
that merely because prosecution did not
examine any independent witness, would
not necessarily lead to conclusion that
accused was falsely implicated. The same
view has been taken in Bhagwan
JagannathMarkad Vs. State of
Maharastra (2016) 10 SCC 537, Dhari &
Others Vs. State of U.P., AIR 2013 SC
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308, Shyam Babu Vs. State of U.P., AIR
2012 SC 3311, Shyamal Ghosh Vs. State
of WB, AIR 2012 SC 3539, Dayal Singh
Vs. State of Uttaranchal, AIR 2012 SC
3046, Amit Vs. State of U.P., AIR 2012 SC
1433 and State of Haryana Vs.
Shakuntala & Others, 2012 (77) ACC 942
(SC). In view of the aforesaid case laws
and the trustworthy and cogent evidence of
PW-1, PW-2 and PW-3 we are of the
considered view that the learned trial court
did not make any illegality in relying upon
the testimonies of the aforesaid witnesses.

20. PW-4, Head Constable Ram
Chandra  Sharma, has proved the
registration of F.I1.R. on the basis of written
report of informant Zahid Khan. He has
proved the chik F.I.R. as Ext. A-2 and G.D.
as Ext. A-3 and no adversity is found in his
deposition. The proceedings of inquest has
been proved by PW-6 S.I. Gandhi Lal
Sharma who has not only proved the
inquest report but also the papers sent for
the post mortem i.e. challan nash, photo
nash, letter to C.M.O., letter to R.I. as Ext.
A-5 to Ext. A-9 and specimen seal as Ext.
A-10. No unnatural statement has been
made by this witness also.

21. It is pertinent to mention here the
evidence of PW-5 Dr. Bhagwan Das, who
has performed the autopsy of the deceased
Hima. In his deposition PW-5 has proved
the Autopsy Report as Ext. A-4 and the
following ante mortem injuries were found
by him :

"Superficial to almost deep burn
injury present over body except lower
abdomen and back of head. Front scalp
hair burnt. Skin peeled out at places read
colour of base of burn injury."

He has also opined that death was
caused due to shock and mild asphyxia as a
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result of extensive burn injury over the
body (in the ante mortem injury). He has
further stated that the deceased was 95%
burnt. She was brought to the emergency of
the hospital in a burn and living condition
and was referred to surgery and was
examined on 20.5.2013 at 9.00 p.m.
General condition of the patient was very
bad and pulse was not being found and B.P.
was very much low. It is noteworthy that
the post mortem of the deceased was
conducted on 21.5.2013 at 1.40 p.m. and
the death occurred on 21.5.2013 at 5.30
a.m..

22. On the basis of aforesaid
evidence, we reach the conclusion that the
offence was committed by the present
appellant with the aid of other co-accused
by burning and the prosecution has
successfully proved its case to this extent.

23. Furthermore, from the statement
of PW-1, PW-2 and PW-3 it is clear that
the occurrence happened on the road near
the house of the informant. The topography
of the place of occurrence has been clearly
shown in the site plan Ext. A-14 proved by
PW-9, who has stated in his deposition that
on pointing out of the informant of the case
he had inspected the spot and prepared the
site plan. Hence, the place of occurrence is
certain and we, therefore, do not find any
force in the contention of the learned
counsel for the appellant regarding the
fixation of place of occurrence.

24. The motive of the case was also
hit by the learned counsel for the appellant,
who has vehemently argued that the
appellant had no reason to set the deceased
ablaze and there was no previous enmity
between the parties. Learned AGA has
opposed this plea and submitted that since
the present case rests upon the evidence of

eye witnesses, there is no need to prove the
motive of the offence for the prosecution.
We also find ourselves in support of the
plea taken by the learned AGA. In Bikau
Pandey Vs. State of Bihar (2003) 12 SCC
616 it has been held that when the direct
evidence establishes the crime, motive is of
no significance and  pales into
insignificance. In Anil Rai Vs. State of
Bihar (2001) 7 SCC 318 it has been held
that enmity is a double edged weapon
which can be a motive for the crime as also
the ground for false implication of the
accused persons.

25. There are catena of decisions on
the point that in a case based upon the eye
witness account, the motive loses its
significance. In Deepak Verma Vs. State
of Himachal Pradesh (2011) 10 SCC 129
It has been held as under:

"...Proof of motive is not a sine
qua non before a person can be held guilty
of commission of crime. Motive being a
matter of mind, is more often than not
difficult to establish through evidence."”

26. Moreover, in the present case it
has been fully established by the cogent
and reliable evidence of PW-1 PW-2 that
the accused appellant used to tease the
deceased who was a young girl alongwith
other co-accused persons and when they
failed in their planning to give a mobile
phone to her to be in regular contact with
her, they set her ablaze.

27. The trial court in the impugned
judgment has discussed the aforesaid
points at length and has made a
categorical finding that the prosecution
case is fully established on the basis of
cogent and reliable evidence on the
aforesaid points.
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28. Both sides have made their rival
contentions upon the veracity of dying
declaration of the deceased. PW-7 the
Nayab Tehsildar, Sadar has recorded the
dying declaration of the deceased on
20.5.2013. Dying-declaration was recorded
by him after obtaining the certificate of
mental-fitness from doctor in the hospital.
After completion of dying-declaration also
the said doctor has given certificate that
during the course of statement, the victim
remained conscious.

29. Learned counsel for the appellant
has argued that dying declaration is doubtful
and not corroborated by witnesses of fact,
hence, it cannot be the sole basis of
conviction. Legal position of dying
declaration to be the sole basis of conviction
is that it can be so done, if it is not tutored,
made voluntarily and is wholly reliable. In
this regard, Hon'ble Apex Court has
summarized the law regarding dying
declaration in Lakhan vs. State of Madhya
Pradesh [(2010) 8 Supreme Court Cases
514], in this case, Hon'ble Apex Court held
that the doctrine of dying declaration is
enshrined in the legal maxim nemo
moriturus  praesumitur mentire, which
means, "a man will not meet his Maker with
a lie in his mouth™. The doctrine of dying
declaration is enshrined in Section 32 of
Evidence Act, 1872, as an exception to the
general rule contained in Section 60 of
Evidence Act, which provides that oral
evidence in all cases must be direct, i.e., it
must be the evidence of a witness, who says
he saw it. The dying declaration is, in fact,
the statement of a person, who cannot be
called as witness and, therefore, cannot be
cross-examined. Such statements themselves
are relevant facts in certain cases.

30. The law on the issue of dying
declaration can be summarized to the effect
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that in case the court comes to the
conclusion that the dying declaration is true
and reliable, has been recorded by a person
at a time when the deceased was fit
physically and mentally to make the
declaration and it has not been made under
any tutoring/duress/prompting; it can be the
sole basis for recording conviction. In such
an eventuality no corroboration is required.
It is also held by Hon'ble Apex Court in the
aforesaid case of Lakhan (supra) that a
dying declaration recorded by a competent
Magistrate would stand on a much higher
footing than the declaration recorded by
officer of lower rank, for the reason that the
competent Magistrate has no axe to grind
against the person named in the dying
declaration of the victim.

31. In the wake of aforesaid judgment
of Lakhan (supra), dying declaration

cannot be disbelieved, if it inspires
confidence. On reliability of dying
declaration and acting on it without

corroboration, Hon'ble Apex Court held in
Krishan vs. State of Haryana [(2013) 3
Supreme Court Cases 280] that it is not an
absolute principle of law that a dying
declaration cannot form the sole basis of
conviction of an accused. Where the dying
declaration is true and correct, the attendant
circumstances show it to be reliable and it
has been recorded in accordance with law,
the deceased made the dying declaration of
her own accord and upon due certification
by the doctor with regard to the state of
mind and body, then it may not be
necessary for the court to look for
corroboration. In such cases, the dying
declaration alone can form the basis for the
conviction of the accused. Hence, in order
to pass the test reliability, a dying
declaration has to be subjected to a very
close scrutiny, keeping in view the fact that
the statement has been made in the absence
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of the accused, who had no opportunity of
testing the veracity of the statement by
cross-examination. But once, the court has
come to the conclusion that the dying
declaration was the truthful version as to
the circumstance of the death and the
assailants of the victim, there is no question
of further corroboration.

32.  In Ramilaben Hasmukhbhai
Khristi vs. State of Gujarat, [(2002) 7 SCC
56], the Hon'ble Apex Court held that
under the law, dying declaration can form
the sole basis of conviction, if it is free
from any kind of doubt and it has been
recorded in the manner as provided under
the law. It may not be necessary to look for
corroboration of the dying declaration. As
envisaged, a dying declaration is generally
to be recorded by an Executive Magistrate
with the certificate of a medical doctor
about the mental fitness of the declarant to
make the statement. It may be in the from
of question and answer and the answers be
written in the words of the person making
the declaration. But the court cannot be too
technical and in substance if it feels
convinced about the trustworthiness of the
statement which may inspire confidence
such a dying declaration can be acted upon
without any corroboration.

33. From the above case laws, it clearly
emerges that it is not an absolute principle of
law that a dying declaration cannot form the
sole basis of conviction of an accused when
such dying declaration is true, reliable and
has been recorded in accordance with
established practice and principles and if it is
recorded so then there cannot be any

challenge regarding its correctness and
authenticity.
34. In the present case, dying

declaration of the deceased was recorded by

Nayab Tehsildar, Sadar, Pilibhit after
obtaining the certificate of medical fitness
from the concerned doctor. This dying
declaration was proved by him. This witness
is absolutely an independent witness and has
no grudge or enmity to the convict at all. In
the dying declaration, the deceased did not
unnecessarily involved the other family
members of the accused appellants. She only
attributed the role of burning to accused
appellant, who were actual culprit.

35. Learned counsel for the appellant
has also assailed the proceedings of the
investigation and has argued hat the
investigation has not been done in a proper
manner and there are several lacunas in the
investigation. Learned trial court has
elaborately discussed the several aspects of
the investigation of the case and has found
that there is no material lacuna or omission in
the investigation of the case and we concur
with the same. Moreover, it is also to be kept
in mind that even if the investigation of the
case is faulty but the prosecution succeeds to
prove its case on the basis of other cogent
evidence on record, it makes no adverse
affect over the prosecution case. In Hema Vs.
State (2013) 81 ACC 1 (Supreme Court) it
has been held by the Hon'ble Apex Court that
any irregularity or deficiency in investigation
by 1.0. need not necessarily lead to rejection
of the case on prosecution when it is
otherwise proved. The only requirement is to
use of extra caution. The defective
investigation cannot be fatal to prosecution
when ocular testimony is found credible and
cogent. It may be reiterated at the cause of
repetition that investigation in the present
case does not suffer with any material
irregularity which goes to the root of the
prosecution case.

36. One specific argument has been
made from the side of the appellant to the
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effect that the prosecution has not disclosed
the genesis of the case in truthful manner
and many material facts have been
concealed. It is vehemently argued that it
was not a homicidal death but the deceased
committed suicide by setting her ablaze
herself in the house of the informant
himself. DW-1, DW-2 and DW-4 have
been examined from the defence side to
prove the aforesaid facts. They have stated
in their respective depositions that at the
time of the occurrence they had seen the
deceased in burning condition over the roof
of Zahid, the informant. They went over
there and found that Hima was lying on the
bed in burning condition and they had
brought her away to the hospital. They
have also stated that at the time of
occurrence there was a power cut in the
vicinity and they live nearby the house of
the accused. DW-3 has also been examined
to prove the factum of power cut at the time
of occurrence. He is an employee of
Electricity Division, Pilibhit and on the
basis of official register he has proved this
fact that on 20.5.2013 there was a shut-
down in mohalla Beni Chaudhary from
8.05 p.m. to 8.35 p.m..

37. Learned AGA has vehemently
opposed the aforesaid plea taken by the
learned counsel for the appellant and
contended that the parties were known to
each other as they lived in the same vicinity
which is called mohalla Beni Chaudhary,
Pilibhit. Even if it is presumed that there was
power cut at the time of occurrence, it cannot
be said that the accused and his friends could
not be identified by the prosecution witnesses
of fact. Moreover, deceased was seen in
burning condition by PW-1, PW-2 and PW-3
and in the light of the fire itself they could
easily be identified by the witnesses. Hence,
the evidence of DW-3 is of no help to the
convict / appellant. The attention of this
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Court was also drawn by the learned AGA to
the fact that DW-1 has stated in his evidence
that the inquest proceedings were performed
before him and he had made signature over
the inquest report but he has admitted that at
the time of inquest he did not disclose this
fact to the police that it was a suicidal case.
This omission makes his deposition
unreliable. Likewise, testimony of DW-2 is
also not reliable. In his cross-examination he
has stated that whatsoever he has stated in his
examination-in-chief he had informed to the
police. It is noteworthy that there is nothing
on record in writing regarding this fact. So far
as the testimony of DW-4 is concerned, he
has not seen the occurrence and has only seen
the deceased crying and burning.

38. Learned trial court has discussed the
defence evidence, above mentioned, at length
and found it not reliable and we concur with
the same.

39. Considering the evidence of the
witnesses, the medical evidence including
post mortem report and also considering the
dying declaration, there is no doubt left in our
mind about the guilt of the present appellant.

40. However, the question which falls
for our consideration is whether, on
reappraisal of the peculiar facts and
circumstances of the case, the conviction of
the appellant under Section 302 of I.P.C. of
the Indian Penal Code should be upheld or
the conviction deserves to be converted
under Section 304 Part-1 or Part-1l of the
Indian Penal Code. It would be relevant to
refer Section 299 of the Indian Penal Code,
which read as under:

""299. Culpable homicide:
Whoever causes death by doing an act with
the intention of causing death, or with the
intention of causing such bodily injury as is
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likely to cause death, or with the knowledge
that he is likely by such act to cause death,
commits the offence of culpable homicide."

41. The academic distinction between
"murder' and "culpable homicide not
amounting to murder' has always vexed the
Courts. The confusion is caused, if Courts
losing sight of the true scope and meaning
of the terms used by the legislature in these
sections, allow themselves to be drawn into
minute abstractions. The safest way of
approach to the interpretation and
application of these provisions seems to be
to keep in focus the keywords used in the
various clauses of Section 299 and 300 of
I.P.Code. The following comparative table
will be helpful in appreciating the points of
distinction between the two offences.

Section 299 Section 300

A person commits
culpable homicide
if the act by which
the death is caused
is done-

Subject to certain
exceptions culpable
homicide is murder
is the act by which
the death is caused
is done.

INTENTION

(@) with the
intention of causing
death; or

1) with the
intention of causing
death; or

(b) with the
intention of causing
such bodily injury
as is likely to cause
death; or

2 with the
intention of causing
such bodily injury
as the offender
knows to be likely
to cause the death
of the person to
whom the harm is
caused;

KNOWLEDGE

KNOWLEDGE

() with the
knowledge that the
act is likely to
cause death.

4) with the
knowledge that the
act is SO
immediately

dangerous that it
must in all
probability  cause
death or  such
bodily injury as is
likely to cause
death, and without
any excuse for
incurring the risk of
causing death or
such injury as is
mentioned above.

42. On overall scrutiny of the facts and
circumstances of the present case coupled
with the opinion of the Medical Officer and
considering the principle laid down by the
Apex Court in the Case of Tukaram and
Ors Vs. State of Maharashtra, reported in
(2011) 4 SCC 250 and in the case of B.N.
Kavatakar and Another Vs. State of
Karnataka, reported in 1994 SUPP (1) SCC
304, we are of the considered opinion that the
offence would be one punishable under
Section 304 part-1 of the IPC.

43. From the upshot of the aforesaid
discussions, it appears that the death caused
by the accused was not premeditated, accused
had no intention to cause death of deceased,
the injuries were though sufficient in the
ordinary course of nature to have caused
death, accused had no intention to do away
with deceased, hence the instant case falls
under the Exceptions 1 and 4 to Section 300
of IPC. While considering Section 299 as
reproduced herein above offence committed
will fall under Section 304 Part-1 as per the
observations of the Apex Court in Veeran
and others Vs. State of M.P. Decided,
(2011) 5 SCR 300 which have to be also kept
in mind.

44. In latest decision in Khokan
Alias Khokhan Vishwas vs. State of
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Chhattisgarh, (2021) 2 Supreme Court
Cases 365 where the facts were similar to
this case, the Apex Court has allowed the
appeal of the accused appellant. The decision
of the Apex Court in the case of Anversinh
v. State of Gujarat, (2021) 3 SCC 12 which
was related to kidnapping from legal
guardian, wherein it was established that the
Court while respecting the concerns of both
society and victim, propounded that the twin
principle of deterrence and correction would
be served by reducing the period of
incarceration already undergone by the
accused. In our case, this is not that gruesome
murder where the accused cannot be dealt
with in light of all these judgments.
Judgments in Pravat Chandra Mohanty v.
State of Odisha, (2021) 3 SCC 529 &
Pardeshiram v. State of M.P., (2021) 3
SCC 238 will also enure for the benefit of the
accused.

45. In view of the aforesaid discussions,
we are of the view that appeal is liable be
partly allowed and the conviction of the
appellant under Section 302 IPC is liable to
be converted into conviction under Section
304 (Part-1) IPC.

46.  Accordingly, appeal is partly
allowed and the appellant is convicted for the
offence under Section 304 (Part-1) IPC and is
sentenced to undergo ten years of
incarceration with remission. We maintain
the fine amount and default sentence, which
will start if fine is not deposited after ten
years with remission.

47. Record and proceedings be sent
back to the Court below forthwith.

48. This Court is thankful to learned
Advocates and Mr. Mohd. Furkan Khan, Law
Clerk (Trainee) of this Court for ably
assisting the Court.
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Criminal Law — Criminal Procedure Code,
1973 - Sections 161 & 313 - Indian Penal
Code, 1860 - Section - 302- Criminal Appeal
— Conviction & Sentence - Life imprisonment
with fine — Evaluation of evidences - offence of
murder - FIR - informant alleged that accused
were calling names & abusing standing at the
door of his house, when the family of the
informant trying to stop him by abusing accused
started abusing from his courtyard and triggered
two fire from his gun in hand out of which one
fire was fit the uncle of the informant, resulted
the uncle was died on the spot - distinction
between ‘murder’ and ‘culpable homicide’- trial
court fallen into grave error believing the
testimonies of PWs whom are not the eye-
witnesses and there are several material
contradiction in their testimony - the report of
ballistic expert is not in favour of the
prosecution - held, death was homicidal death
but prosecution has failed to proved the charges
against the accused beyond reasonable doubt -
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thus, appellant deserves to grant benefit of
doubt - appeal allowed - direction accordingly.
(Para — 16, 17)

Appeal allowed. (E-11)
(Delivered by Hon’ble Ajai Tyagi, J.)

1. This appeal has been preferred
against the judgment and order dated
11.09.2008, passed by the learned Sessions
Judge, Hamirpur, in Session Trail No.158
of 2002 State vs. Shiv Kishore Tiwari @
Rajju Tiwari arising out of Case Crime
No.62 of 2002 under Section 302 IPC,
Police  Station- Maudaha, District-
Hamirpur, whereby the appelant is
convicted and sentenced for the offence
under Section 302 IPC for life
imprisonment with a fine of Rs.10,000/-
and in defalut of payment of fine, further
R.I. for one year.

2. The brief facts of the case as culled
out from the record are that a written report
was submitted on 01.04.2002 by informant
Ashok Kumar Tiwari at Police Station-
Maudaha, District- Hamirpur with the
averment that on 31.03.2002 at about 9:30
pm the neighbour of the informant Shiv
Kishore @ Rajju son of Swamidin Tiwari
was calling names and abusing standing at
the door of his house. Vedmani Diwedi, his
mother Smt. Sushila Diwedi and Ashutosh
Diwedi told him not to abuse and asked to
go inside the house. On this, Rajju went
inside the house but after some time he
again started abusing from his courtyard.
On this informant, his mother Smt. Meera
Devi and wife Suman Lata went on the roof
of their house where bulb was lighting. At
that point of time, Rajju triggered one fire
from the courtyard with the gun in his
hand. The uncle of the informant Shri
Krishan Kumar @ Munni aged about 35
years was sleeping on his roof, he wake up

and asked Rajju not to abuse and fire.
Grandmother of the informant Smt. Shiv
Kali who used to reside with aforesaid
Munni was also standing there. When uncle
of informant Shri Krishan Kumar stopped
Rajju from abusing, Rajju went on Atari
and triggered fire from there which hit the
right temple of Krishan Kumar @ Munni
who fell down and died on the spot.

3. On the basis of above report, a
criminal case was registered at Police
Station- Maudaha, District- Hamirpur as
Crime No.62 of 2002, under Section 302
IPC and investigation was started. During
the course of investigation, the I.O.
recorded the statements of witnesses u/s
161 Cr.P.C., visted the spot and prepared
site-plan. At the time of visiting the spot,
1.0. found one empty cartridge from the
place of occurrence and its recovery memo
was prepared. 1.O. also collected blood
stained and plain earth from the spot. The
inquest proceedings were conducted and
inquest report was prepared. The dead body
of the deceased was sent for post mortem,
where post mortem was conducted by the
doctor and post mortem report has
prepared. During the course of
investigation,  accused-appellant  Shiv
Kishore @ Rajju Tiwari was arrested and
on his pointing out a single barrel gun was
recovered from his house. Its recovery
memo was also prepared. Recovered gun
and empty cartridge were sent to Forensic
Science Laboratory for seeking the report.
The aforesaid report was received.

4. After completion of investigation,
investigating officer submitted charge sheet
against the appellant- Shiv Kishore @
Rajju Tiwari under Section 302 IPC.

5. The case, being triable exclusively
by the Court of Sessions, was committed
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by Magistrate to Court of Sessions.
Learned trial court framed charge against
the appellant under Section 302 of IPC.
The appellant denied the charge and
claimed to be tried.

6. Prosecution examined following
witnesses:

1. | Ashok Kumar | PW1
Tiwari

2. | Smt. Meera Devi PW?2

3. | Dr. Pushkar Anand | PW3

4. | Ram Autar Yadav PW4

5. | Ram Prakash | PW5
Bajpey

7. Apart from aforesaid witnesses,
prosecution submitted following
documentary evidence, which was proved
by leading the evidence:

1. |FIR

2. | Written Report
3. | Recovery Memo
of Empty
Cartridge

4. | Recovery Memo
of Blood Stained
& Plain Sand-
Cement

5. | Recovery memo
of cot, mattress,
quilt,  mosquito
net and bamboo
sticks

6. | Recovery memo
of gun

P.M. Report

8. | Report of Vidhi
Vigyan
Proyogshala

9. | Report of Vidhi
Vigyan

Ex.ka.3
Ex.ka.l
Ex.ka.11

Ex.ka.12

Ex.ka.13

Ex.ka.14

~

Ex.ka.2
Ex.ka.17

Ex.ka.18
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Proyogshala
10. | Panchayatnama Ex.ka.5
11. | Charge sheet Ex.ka.16
12. | Site plan with | Ex.ka.10
Index
13. | Site plan with | Ex.ka.15
Index

8. After completing the prosecution
evidence, statement of appellant was
recorded u/s 313 Cr.P.C., in which he
denied the evidence against him and said
that there was family dispute regarding
partition. Hence, he was falsely implicated
by the informant. No evidence was adduced
by the appellant in his defense. After
hearing arguments of both sides the learned
Sessions Judge convicted the appellant u/s
302 of IPC and sentenced for life
imprisonment and fine for Rs.10,000/-.
Hence, this appeal.

9. Heard learned counsel for the
appellant, Shri Vikas Goswami, learned
AGA appearing on behalf of the State and
perused the record.

10. Learned counsel for the appellant
submitted that impugned judgement is
absolutely illegal and arbitrary. Prosecution
has failed to prove the charge beyond
reasonable doubt. It is further submitted
that the FIR was lodged on the next day of
the occurrence and the delay is not
explained by the prosecution witnesses.
PW1 and PW?2 are the only two witnesses
of fact, who are interested witnesses. No
independent witness is produced by the
prosecution. PW1 and PW2 are not eye-
witnesses. As per their evidence, they
reached to the place of occurrence after
sometimes of the incident. Moreover, the
place from where they said to witness the
occurrence is the roof, while as per the
prosecution evidence, accused fired from
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his courtyard and since there are high walls
around the roof, it was not possible from
there to witness the courtyard of the house
of the accused.

11. Learned counsel for the appellant
next submitted that there is no motive
because it is not mentioned in the first
information report to whom the accused
was abusing and further the witnesses of
fact have deposed that he was not abusing
to any particular person. Hence, there was
no reason for him to kill the deceased when
even he was not abusing him. Learned
counsel pointed out that as per the
averment of first information report, the
occurrence took place at 9:30 pm while
PW1, who himself is the informant, has
deposed in examination-in-chief that
occurrence took place at 7:00 pm. Hence,
there is material contradiction between the
timing of alleged incident.

12. It is vehemently submitted by
learned counsel for the appellant that a gun
is said to be recovered from the house of
the appellant on his pointing out and one
empty cartridge was recovered from the
spot. Gun and cartridge were sent to
Forensic Science Laboratory from where
the report was received and this report says
that recovered empty cartridge was not
fired by the said gun. Hence, entire
prosecution case is shattered. Appellant has
been falsely implicated due to previous
enmity between the parties on account of
family partition. Learned trial Judge has not
appreciated the evidence as per legal
principles and misread the evidence on
record. The appellant was wrongly
convicted and sentenced. Hence, the appeal
be allowed.

13. Learned AGA opposed the
submissions made by learned counsel for

the appellant and contended that PW1 and
PW2 reside in the neighbourhood of the
appellant. Hence, their presence on the spot
cannot be doubted. Both these witnesses
are eye-witnesses and have supported the
prosecution case in their testimony. With
regard to the report of Forensic Science
Laboratory, learned AGA submitted that
ocular evidence shall be given preference
to the report of the ballistic expert. The gun
was recovered from inside the house of the
appellant on his pointing out. It is next
submitted by learned AGA that ante
mortem injury in post mortem was
corroborated the prosecution version. As
per prosecution witnesses, fire was
triggered from the distance of 2-2% feet
and blackening and tattooing was present
around entry wound, which also
corroborates the testimony of eye-
witnesses. Hence, the learned trial Judge
has rightly convicted and sentenced the
appellant and there is no illegality or
infirmity in the impugned judgement,
which requires any interference by this
Court.

14. Learned counsel for the appellant
has raised the issue of delay in lodging the
FIR. The occurrence is said to have taken
place at 9:30 pm on 31.03.2002 and first
information report was lodged on the next
day at 10:00 am while the distance to the
police station from the place of occurrence
was 9 kms. Although, the informant has
stated in his testimony as PW1 that due to
fear of the appellant and want of means of
travelling at night, the FIR could not be
lodged just after the occurrence. Delay in
lodging the FIR in every case is not fatal to
the prosecution case. It shall be analysed
along with other evidence on record. It is
relevant to note that time of occurrence is
specifically told in FIR, which is 9:30 pm
while the informant Ashok Kumar Tiwari
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has deposed in his cross-examination as
PW!1 that the occurrence took place at 7:00
pm. There is much difference between 7:00
pm and 9:30 pm. This is material
contradiction in fixing the time of
occurrence.

15. The prosecution has produced two
witnesses of fact, namely, PW1 Ashok
Kumar Tiwari and PW2 Smt. Meera Devi.
Both are said to be eye-witness and they
are son and mother respectively. PW?2
Meera Devi has categorically deposed in
her cross-examination that "' & B7av @77 &
GV ¢o [TE q1g T o] I Tre i< agHbT
7T YT TYT ST @ THIH T ST 7T . 1t is
important to note that she has stated that
she went to the spot after 10 minutes of the
occurrence and her son Ashok was also
with her. This Ashok is PW1. Hence, it can
be safely held that PW1 and PW2 both
reached to the spot after 10 minutes of the
occurrence. Hence, they both are not eye-
witnesses. This above statements of PW2 is
also confirmed by the testimony of PW1
Ashok Kumar, who states in his cross-
examination that he went to the dead body
of his uncle after 15-20 minutes of fire
because for reaching to the spot, firstly he
had to come out from main door of his
house and then entered the house of the
deceased from his main door. It is also
stated by him that he did not go alone.
When other people came there, he went
near the dead body with them. It is
admitted fact that the PW1 and deceased
were neighbours. Hence, it cannot be
believed that it would take 15-20 minutes
to reach the house of adjoining neighbour.
This statement of PW1 also suggests that
he did not witness the occurrence as stated
by her mother PW2 Meera Devi. Learned
trial Judge does not appreciate this
evidence in right perspective. In our
considered opinion, PW1 and PW2 are not

Shiv Kishore Tiwari @ Rajju Tiwari Vs. State of U.P. 227

eye-witnesses and no other witness of fact
is produced by the prosecution.

16. As per prosecution case, there
were two fires by the appellant, but only
one empty cartridge was recovered from
the spot. Learned AGA has contended that
the second empty cartridge is fallen on the
ground if it is taken out from the barrel. In
this regard, in our opinion, if second
cartridge was not taken out from the barrel
then it could have been found in the barrel
when gun was recovered but as per
recovery memo no empty cartridge was
found in the barrel of the gun. Besides it,
ballistic report is very much relevant in this
case. As per prosecution case, the empty
cartridge, which was found on the spot and
the gun which was recovered from the
house of the appellant were sent to Forensic
Science Laboratory for having ballistic
report. Such report is received by the court,
in which ballistic expert has stated that
empty cartridge was not fired by the
recovered gun. Hence, it is crystal clear that
the recovered empty cartridge was not fired
from the gun, which is said to be recovered
at the pointing out of the accused. On this
score, the prosecution case is shattered and
in this way clinching evidence is in favour
of the accused. Learned trial Judge has
opined that there was no contradiction
between the evidence of PW1 and PW?2.
While, as discussed above, there are several
material contradictions in their evidence,
which go to the root of the case. Though
both are proved not to be the eye-witness of
the occurrence. Report of ballistic expert is
not in favour of the prosecution. Hence, we
are unable to subscribe the finding of the
fact that fire was triggered by the accused-
appellant to do away with the deceased. In
criminal jurisprudence prosecution has to
prove the guilt of the accused beyond all
reasonable doubt, which is not done in this
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case. Though, we have held that death was
homicidal death but prosecution has failed
to prove the charge against the accused
beyond reasonable doubt and benefit of
doubt is granted to the appellant. Hence,
appeal is liable to the allowed.

17. Accordingly,
allowed.

the appeal is

18. Accused-appellant is acquitted of
the charge framed against him u/s 302 of
IPC. The fine of amount be refunded if it is
already deposited by the appellant.

19. The accused-appellant be released
from jail forthwith if not wanted in any
other case.

20. Record and proceedings be sent
back to the court below.
(2022) 11 ILRA 228
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(Delivered by Hon’ble Dr. Kaushal
Jayendra Thaker, J.)

1. Heard Sri  Yogesh Kumar
Srivastava, learned counsel for the
appellant and Sri Nagendra Srivastava,
learned A.G.A. for the State.

2. Present criminal appeal challenges
judgment and order dated 22.11.2017
passed by the Additional Sessions Judge
(Fast Track Court No.2), Firozabad in
Sessions Trial No. 728 of 2011 whereby
the learned Additional Sessions Judge has
convicted and sentenced the accused-
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appellant, Balveer Singh, under Section
498A of IPC for two year imprisonment
along with fine of Rs.3,000/- (default
sentence : two months), under Section 302
of IPC for life imprisonment with fine of
Rs.10,000/- (default sentence : six months)
and under Section 3/4 of Dowry
Prohibition Act, 1961 for two years'
imprisonment with fine of Rs.3000/-, in
case of default in payment of fine further to
undergo two months' simple imprisonment.
All the sentences were directed to run
concurrently.

3. Facts as culled out from the record
are that the deceased was married with the
accused-appellant before six years of the
incident as per Hindu rites and rituals.
There were three children born out of their
wedlock. Immediately after the marriage,
she was subjected to cruelty and there was
demand of dowry. Several times there were
settlements but the demand of dowry
continued. On the day before the incident
occurred i.e. 3.5.2011, the deceased was
beaten and was threatened with dire
consequences. In the morning, she was set
ablaze. When she was set ablaze, she ran
towards the locality. The neighbors doused
the the fire and got the deceased admitted
in S.N.M. Hospital, Firozabad from where,
she was referred to Agra. On 9.5.2011, she
was brought to AIIMS, Delhi. Her burn
injuries ultimately turned into septicemia
and she breathed her last.

4. On the basis of the complaint made
by informant, father of the deceased,
alleging the above incident, the First
Information Report being Case Crime No.
196 of 2011 under Sections 498A, 304B,
307, 504, 506 of IPC and Section 3/4 of
D.P. Act was lodged at P.S. South, District
Firozabad was registered and the criminal
machinery moved into motion. On
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4.5.2011, the Dying Declaration was
recorded. On inquiry being conducted and
the investigation getting over, the charge-
sheet was filed in the Court of Chief
Judicial Magistrate against all the accused
who were named in the F.ILR. except
accused-Jhamman, who died during
investigation. The matter was committed to
the Court of Session as it was triable by
Court of Session.

5. The learned Sessions Judge has
framed the charges against the accused,
Ramnath, Smt. Shanti Devi and accused-
appellant, Balveer Singh under Sections
498A, 304B read with Section 34 of IPC
and Section 3/4 of Dowry Prohibition Act
and additional charge under Section 302 of
IPC was framed against accused-appellant,
Balveer Singh.

6. On being summoned, the accused-
persons pleaded not guilty and wanted to be
tried.

7. The Trial started and the
prosecution examined 11 witnesses who are
as follows:

1 Kishori Lal PW1
2 Somwati PW?2
3 Munni Devi PW3
4 Guddi PW

5 Bhuri Singh PW5S
6 Praveen Kumar | PW6
7 Anurag Darshan | PW7
8 Dr. Ravi | PW8

Prakash Sachan
9 N. Ram PW9
10 Sanjay Dubey PW 10
8. In support of ocular version

following documents were filed and proved:

1 | F.IR. | ExKal2 |

2 Written Report | Ex.Ka.1

3 Dying Ex. Ka.5
Declaration

4 Postmortem Ex.Ka.4
Report

5 Panchayatnama | Ex.Ka.6

6 Charge-sheet Ex. Ka.3

8 Site Plan Ex.Ka.2

9. After the evidence of prosecution
was over, Bhudev Singh was examined as
C.W. 1 and the accused also led evidence
and examined, Balvir Singh, D.W.1, Ram
Nath, D.W.2, & Premraj, D.W.3.

10. At the end of the trial and after
recording the statements of the accused
under section 313 of Cr.P.C., and hearing
arguments on behalf of prosecution and the
defence, the Ilearned Sessions Judge
acquitted the accused Ramnath and Shanti
Devi and convicted the accused-appellant
as mentioned above.

11. It is submitted by learned counsel
for the appellant that the incident occurred
on the spur of moment and the accused had
not premeditated to do away with the
deceased and the death occurred after few
days. The cause of death according to
doctor who conducted the postmortem of
deceased was septicemia.

12. It is further submitted by learned
counsel for the appellant that conviction
under Section 302 IPC is not made out as
no overt act as per Section 300 IPC is made
out. On the same set of evidence with
which the other co-accused has been
acquitted, same requires to be done in case
of accused-appellant also. In alternative, it
is submitted that at the most, the death can
be homicidal death not amounting to
murder and punishable under Section 304
Il or Section 304 | of I.P.C. If the Court
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decides that the accused is guilty under
Section 302 of IPC, then the accused may
be granted fixed term punishment of
incarceration as the death is not a gruesome
act on part of accused.

13. Learned counsel for the State has
submitted that though it is septicemic
death, the dying declaration and evidence
of prosecution witnesses will not permit
this Court to show any leniency in the
matter. It is further submitted by learned
A.G.A. that ingredients of Section 300 of
IPC are rightly held to be made out by the
learned Sessions Judge who has applied the
law to the facts in case.

14. Before we begin our discussion
sifting the testimony of witnesses, perusal
of the Dying Declaration of the deceased,
Ex. Ka.5, would be very relevant which is
as under:

" G717 Y17 GUHT 3l wio 57 FeTa
g FRard? gaiggey o qlemr g
Wa?v 39 2538 937 3T Hoigyl onfa

1.35 P.M.

g fFar & & gedr Riw
3.5.2011 @] G&E 6:00 o H7 & / T @ T&7
@1 a1 o a1 30.4.2011 F1 TG o 1 A
gid 7 @e7 & o 76 &1 3G dE aTad 3
T & 397 foar & 5% & 37 7 e g1 e
1% 2.5.2011 %1 113 7 7Y gfa s 7 g5
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gwweﬁ?/ FGIT GTBY @B
"

15.  This shows that there was
altercation between husband and wife. The
husband namely appellant-herein set her
ablaze in the Dying Declaration, we do not
find any semblance of demanding any kind
of dowry for invoking Section 498A of IPC
which reads as follows:

"498A. Husband or relative of
husband of a woman subjecting her to
cruelty.--Whoever, being the husband or
the relative of the husband of a woman,
subjects such woman to cruelty shall be
punished with imprisonment for a term
which may extend to three years and shall
also be liable to fine. Explanation.--For the
purpose of this section, "cruelty” means--

(a) any wilful conduct which is of
such a nature as is likely to drive the
woman to commit suicide or to cause grave
injury or danger to life, limb or health
(whether mental or physical) of the woman;
or

(b) harassment of the woman
where such harassment is with a view to
coercing her or any person related to her
to meet any unlawful demand for any
property or valuable security or is on
account of failure by her or any person
related to her to meet such demand.]"

16. On perusal of Section 498A of
IPC, it is evident that for invoking Section
498A of IPC, demand of dowry, prior to
occurrence is must and in our case that is
missing. Therefore, conviction under
Section 498A of IPC read with Section 4/5
of Dowry Prohibition Act, even without
going by the evidence of the witnesses,
cannot stand scrutiny as none of the
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witnesses were present when the incident
occurred. The incident occurred in the four
corners of the house of the appellant but it
cannot be said that there was any demand
of dowry, hence, we cannot subscribe to the
view taken by the learned Trial Judge.

17. This takes us to the factum
whether the Dying Declaration can be
relied upon or not?

18. In light of the decision in
Govindappa and others Versus State of
Karnataka, (2010) 6 SCC 533 and the
latest decision of the Apex Court in Uttam
v. State of Maharashtra, (2022) 8 SCC
576, there is no reason for us not to accept
the dying declaration and its evidentiary
value under Section 32 of Evidence Act,
1872. In the present case the Dying
Declaration is truthful and can be acted
upon in view of the settled legal position.

19. This takes us to the factum of death
of the deceased. The evidence of P.W.8 is
very material for our purpose. P.W., Dr. Ravi
Prakash Sachan, had performed postmortem
on the dead body and had opined that death
was due to septicemia. The deceased died on
19.5.2011. It was a homicidal death. The
Dying Declaration has been proved by P.W.6
& P.W.7 and they have withstood the cross
examination. We are not discussing their
evidence in detail as we are convinced that
the finding of facts as far as homicidal death
is concerned is proved and we concur with
the finding of trial court on that point. The
decisions in Hansraj vs. State of Punjab,
AIR 2000 SC 2324 and Sher Singh vs.
State of Haryana, 2015 (88) ACC 288 (SC)
which the learned Sessions Judge has relied
upon, we also rely on the same.

20. The death was due to burn injuries
which had turned into septicemic death.

21. This takes us to the next question
whether it was a perpetrated murder or
would it fall within any of the exceptions to
Section 300 of IPC?

22. It would be relevant to refer to
Section 299 of the Indian Penal Code,
which reads as under:

"'299. Culpable homicide:
Whoever causes death by doing an act with
the intention of causing death, or with the
intention of causing such bodily injury as is
likely to cause death, or with the knowledge
that he is likely by such act to cause death,
commits the offence of culpable homicide."

23. The academic distinction between
"murder' and “culpable homicide not
amounting to murder' has always vexed the
Courts. The confusion is caused, if Courts
loose sight of the true scope and meaning
of the terms used by the legislature in these
sections, and allow themselves to be drawn
into minute abstractions. The safest way of
approach to the interpretation and
application of these provisions seems to be
is to keep in focus the keywords used in the
various clauses of Section 299 and 300 of
I.P.Code. The following comparative table
will be helpful in appreciating the points of
distinction between the two offences.

Section 299
A person commits
culpable homicide
if the act by
which the death is
caused is done-

Section 300
Subject to certain
exceptions culpable
homicide is murder
if the act by which
the death is caused
is done.
INTENTION

(@ with  the | (1) with the
intention of | intention of causing
causing death; or | death; or

()  with the | (2) with  the
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intention of | intention of causing

causing such | such bodily injury

bodily injury asis | as the offender

likely to cause | knows to be likely

death; or to cause the death
of the person to
whom the harm is
caused;

KNOWLEDGE KNOWLEDGE

(c) with the| (4) with the
knowledge that | knowledge that the

the act is likely to | act is S0

cause death. immediately
dangerous that it
must in all
probability  cause

death or  such
bodily injury as is
likely to cause
death, and without
any excuse for
incurring the risk of
causing death or
such injury as is
mentioned above.

24.  We can safely rely upon the
decision of the Gujarat High court in
Criminal Appeal N0.83 of 2008 (Gautam
Manubhai Makwana Vs. State of
Gujarat) decided on 11.9.2013 wherein the
Court held as under:

"12. In fact, in the case of
Krishan vs. State of Haryana reported in
(2013) 3 SCC 280, the Apex Court has held
that it is not an absolute principle of law
that a dying declaration cannot form the
sole basis of conviction of an accused.
Where the dying declaration is true and
correct, the attendant circumstances show
it to be reliable and it has been recorded in
accordance with law, the deceased made
the dying declaration of her own accord
and upon due certification by the doctor
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with regard to the state of mind and body,
then it may not be necessary for the court
to look for corroboration. In such cases,
the dying declaration alone can form the
basis for the conviction of the accused. But
where the dying declaration itself is
attended by suspicious circumstances, has
not been recorded in accordance with law
and settled procedures and practices, then,
it may be necessary for the court to look for
corroboration of the same.

13. However, the complaint given
by the deceased and the dying declaration
recorded by the Executive Magistrate and
the history before the doctor is consistent
and seems to be trustworthy. The same is
also duly corroborated with the evidence of
witnesses and the medical reports as well
as panchnama and it is clear that the
deceased died a homicidal death due to the
act of the appellants in pouring kerosene
and setting him ablaze. We do find that the
dying declaration is trust worthy.

14. However, we have also not
lost sight of the fact that the deceased had
died after a month of treatment. From the
medical reports, it is clear that the
deceased suffered from Septicemia which
happened due to extensive burns.

15. In the case of the B.N.
Kavatakar and another (supra), the Apex
Court in a similar case of septicemia where
the deceased therein had died in the
hospital after five days of the occurrence of
the incident in question, converted the
conviction under section 302 to under
section 326 and modified the sentence
accordingly.

15.1 Similarly, in the case of
Maniben (supra), the Apex Court has
observed as under:

"18. The deceased was admitted
in the hospital with about 60% burn
injuries and during the course of treatment
developed septicemia, which was the main
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cause of death of the deceased. It is,
therefore, established that during the
aforesaid period of 8 days the injuries
aggravated and worsened to the extent that
it led to ripening of the injuries and the
deceased died due to poisonous effect of the
injuries.

19. It is established from the
dying declaration of the deceased that she
was living separately from her mother-in-
law, the appellant herein, for many years
and that on the day in question she had a
quarrel with the appellant at her house. It
is also clear from the evidence on record
that immediately after the quarrel she
along with her daughter came to fetch
water and when she was returning, the
appellant came and threw a burning tonsil
on the clothes of the deceased. Since the
deceased was wearing a terylene cloth at
that relevant point of time, it aggravated
the fire which caused the burn injuries.

20. There is also evidence on
record to prove and establish that the
action of the appellant to throw the burning
tonsil was preceded by a quarrel between
the deceased and the appellant. From the
aforesaid evidence on record it cannot be
said that the appellant had the intention
that such action on her part would cause
the death or such bodily injury to the
deceased, which was sufficient in the
ordinary course of nature to cause the
death of the deceased. Therefore, in our
considered opinion, the case cannot be said
to be covered under clause (4) of Section
300 of IPC. We are, however, of the
considered opinion that the case of the
appellant is covered under Section 304
Part Il of IPC."

16. In the present case, we have
come to the irresistible conclusion that the
role of the appellants is clear from the
dying declaration and other records.
However, the point which has also weighed

with this court are that the deceased had
survived for around 30 days in the hospital
and that his condition worsened after
around 5 days and ultimately died of
septicemia. In fact he had sustained about
35% burns. In that view of the matter, we
are of the opinion that the conviction of the
appellants under section 302 of Indian
Penal Code is required to be converted to
that under section 304(l) of Indian Penal
Code and in view of the same appeal is
partly allowed.

17. The conviction of the
appellants - original accused under Section
302 of Indian Penal Code vide judgment
and order dated 19.12.2007 arising from
Sessions Case No. 149 of 2007 passed by
the Additional Sessions Judge, Fast Track
Court No. 6, Ahmedabad is converted to
conviction under Section 304 (Part 1) of
Indian Penal Code. However, the
conviction of the appellants - original
accused under section 452 of Indian Penal
Code is upheld. The appellants - original
accused are ordered to undergo rigorous
imprisonment for a period of ten years and
fine of Rs. 5000/- each in default rigorous
imprisonment for six months under section
304 (Part 1) of Indian Penal Code instead
of life imprisonment and sentence in default
of fine as awarded by the trial court under
section 302 IPC. The sentence imposed in
default of fine under section 452 IPC is
also reduced to two months. Accordingly,
the appellants are ordered to undergo
rigorous imprisonment for a period of ten
years and fine of Rs. 5000/-, in default,
rigorous imprisonment for six months for
offence punishable under section 304(l) of
Indian Penal Code and rigorous
imprisonment for a period of five years and
fine of Rs. 2,000/-, in default, rigorous
imprisonment for two months for offence
punishable under section 452 of Indian
Penal Code. Both sentences shall run
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concurrently. The judgement and order
dated 19.12.2007 is modified accordingly.
The period of sentence already undergone
shall be considered for remission of
sentence qua appellants - original accused.
R & P to be sent back to the trial court
forthwith."”

25. In latest decision in Khokan@
Khokhan  Vishwas v. State of
Chattisgarh, 2021 LawSuit (SC) 80,
where the facts were similar to this case,
the Apex Court has allowed the appeal of
the accused appellant and altered the
sentence. The decision of the Apex Court
in the case of Anversinh v. State of
Gujarat, (2021) 3 SCC 12 which was
related to kidnapping from legal guardian,
wherein it was established that the Court
while respecting the concerns of both
society and victim, propounded that the
twin principle of deterrence and correction
would be served by reducing the period of
incarceration already undergone by the
accused. In our case, this is not that
gruesome a matter where the accused
cannot be granted benefit in light of
judgments relating to leniency in
sentencing. Decisions in Pravat Chandra
Mohanty v. State of Odisha, (2021) 3
SCC 529 & Pardeshiram v. State of
M.P., (2021) 3 SCC 238 will also enure
for the benefit of the accused.

26. On overall scrutiny of the facts
and circumstances of the present case
coupled with the opinion of the Medical
Officer and considering the principle laid
down by the Apex Court in the Case of
Tukaram and Ors Vs, State of
Maharashtra, reported in (2011) 4 SCC
250 and in the case of B.N. Kavatakar
and Another Vs. State of Karnataka,
reported in 1994 SUPP (1) SCC 304, we
are of the considered opinion that it was a
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case of homicidal death not amounting to
murder.

27. From the upshot of the aforesaid
discussion, it appears that the death caused by
the accused was not premeditated, accused
though had knowledge and intention that
their act would cause bodily harm to the
deceased but did not want to do away with
the deceased. Hence the instant case falls
under the Exceptions 1 and 4 to Section 300
of IPC. While considering Section 299 as
reproduced herein above offence committed
will fall under Section 304 Part-l as per the
observations of the Apex Court in Veeran
and others Vs. State of M.P. Decided,
(2011) 5 SCR 300 which have to be also kept
in mind.

28. We come to the definite conclusion
that the death was not premeditated. The
precedents discussed by us would permit us
to uphold our finding which we conclusively
hold that the offence is not punishable under
Section 302 of IP.C. but is culpable
homicide not amounting to murder,
punishable U/s 304 (Part I) of I.P.C.

29. While coming to the conclusion that
the accused is the perpetrator of the offence,
whether sentence of life imprisonment and
fine is adequate or the sentence requires to be
modified in the facts and circumstances of
this case and in the light of certain judicial
pronouncements and precedents applicable in
such matters. This Court would refer to the
following precedents, namely, Mohd.
Giasuddin Vs. State of AP, [AIR 1977 SC
1926], explaining rehabilitary & reformative
aspects in sentencing it has been observed by
the Supreme Court:

"Crime is a pathological
aberration. The criminal can ordinarily be
redeemed and the state has to rehabilitate
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rather than avenge. The sub-culture that
leads to ante-social behaviour has to be
countered not by undue cruelty but by
reculturization. Therefore, the focus of
interest in penology in the individual and
the goal is salvaging him for the society.
The infliction of harsh and savage
punishment is thus a relic of past and
regressive times. The human today vies
sentencing as a process of reshaping a
person who has deteriorated into
criminality and the modern community has
a primary stake in the rehabilitation of the
offender as a means of a social defence.
Hence a therapeutic, rather than an ‘in
terrorem' outlook should prevail in our
criminal courts, since brutal incarceration
of the person merely produces laceration of
his mind. If you are to punish a man
retributively, you must injure him. If you
are to reform him, you must improve him
and, men are not improved by injuries."

30. 'Proper Sentence' was explained in
Deo Narain Mandal Vs. State of UP
[(2004) 7 SCC 257] by observing that
Sentence should not be either excessively
harsh  or ridiculously low. While
determining the quantum of sentence, the
court should bear in mind the 'principle of
proportionality'. Sentence should be based
on facts of a given case. Gravity of offence,
manner of commission of crime, age and
sex of accused should be taken into
account. Discretion of Court in awarding
sentence cannot be exercised arbitrarily or
whimsically.

31. In Ravada Sasikala vs. State of
A.P. AIR 2017 SC 1166, the Hon'ble
Supreme Court referred the judgments in
Jameel vs State of UP [(2010) 12 SCC
532], Guru Basavraj vs State of
Karnatak, [(2012) 8 SCC 734], Sumer
Singh vs Surajbhan Singh, [(2014) 7 SCC

323], State of Punjab vs Bawa Singh,
[(2015) 3 SCC 441], and Raj Bala vs
State of Haryana, [(2016) 1 SCC 463] and
has reiterated that, in operating the
sentencing system, law should adopt
corrective machinery or deterrence based
on factual matrix. Facts and given
circumstances in each case, nature of
crime, manner in which it was planned and
committed, motive for commission of
crime, conduct of accused, nature of
weapons used and all other attending
circumstances are relevant facts which
would enter into area of consideration.
Further, undue sympathy in sentencing
would do more harm to justice
dispensations and would undermine the
public confidence in the efficacy of law. It
is the duty of every court to award proper
sentence having regard to nature of offence
and manner of its commission. The Hon'ble
Supreme Court further said that courts must
not only keep in view the right of victim of
crime but also society at large. While
considering imposition of appropriate
punishment, the impact of crime on the
society as a whole and rule of law needs to
be balanced. The judicial trend in the
country has been towards striking a balance
between reform and punishment. The
protection of society and stamping out
criminal proclivity must be the object of
law which can be achieved by imposing
appropriate sentence on criminals and
wrongdoers. Law, as a tool to maintain
order and peace, should effectively meet
challenges confronting the society, as
society could not long endure and develop
under serious threats of crime and
disharmony. It is therefore, necessary to
avoid undue leniency in imposition of
sentence. Thus, the criminal justice
jurisprudence adopted in the country is not
retributive but reformative and corrective.
At the same time, undue harshness should
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also be avoided keeping in view the
reformative approach underlying in our
criminal justice system.

32. Recent judgment of State of M.P
Vs. Jogendra, (2022) 5 SCC 401 and ratio
laid in the said judgment can be followed,
however, instead of seven years period
undergone of imprisonment for at least 10
years would be more than relevant in the
facts and circumstances of this case.

33. Therefore, accused-appellant is
convicted for the offence punishable under
Section 304 (Part I) of IPC and sentenced
to 10 years' rigorous imprisonment. The
fine and default sentence are maintained.

34. In view of the above, this appeal
is partly allowed. The judgment and order
impugned shall stand modified to the
aforesaid extent. Record and proceedings
be sent back to the Court below forthwith.
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(Delivered by Hon’ble Dr. Kaushal
Jayendra Thaker, J.
&
Hon'ble Ajai Tyagi, J.)

1. Heard Sri Hitesh Pachori, learned
counsel for the appellants, Sri Anuj
Srivastava, learned counsel for the
respondent and perused the record.

2. This appeal, at the behest of the
claimants, challenges the judgment and
award dated 17.7.2010 passed by Motor
Accident  Claims  Tribunal/Additional
District  Judge, Court No.11, Agra
(hereinafter referred to as 'Tribunal’) in
Claim Petition No. 260 of 2007 awarding a
sum of Rs.4,52,000/- to the claimants as
compensation for the death of their sole
bread winner with interest at the rate of 6%.

3. The accident is not in dispute. The
Insurance Company has not challenged the
liability imposed on them. The only issue
to be decided is the quantum of
compensation awarded.

4. It is submitted by learned counsel
for the appellant that the deceased was 29
years of age at the time of accident and was
having his own business namely he was the
owner of M/s Sheetal Drugs Distribution.
The Tribunal has considered the income of
deceased to be Rs.36,000/- per annum,
deducted 1/3 towards personal expenses,
considered the dependency as Rs. 24,000/-
per annum, granted multiplier of 17 and
added Rs. 44,500/- towards non pecuniary
damages.

5. Learned counsel for the appellant
has taken us through the record and we are

satisfied that the documentary evidence has
been brushed aside by the learned Tribunal
without assigning proper reasons. Income
Tax Return in the name of the deceased for
the Assessment Year 2006-07 which was on
record demonstrates that the income of the
deceased was Rs.1,62,500/- per year. The
earlier Income Tax Return for the
Assessment Year 2005-06 shows that the
income of the deceased was Rs.1,10,150/-.
There are documentary evidence namely
Form 20 etc. This fact has been disbelieved
by the Tribunal though the drug license and
its photo copy has been filed. The name of
the firm was Sheetal Medical Stores. The
Tribunal has disbelieved the Income Tax
Return as it came to the conclusion that
chalan of paying the tax was not filed. The
Tribunal came to the conclusion that the
income was Rs.1,06,665/-, out of which, LIP
was of 44,341/- and, therefore, the Tribunal
has felt that income of the deceased was
Rs.62,324/-. 1t was further concluded by the
Tribunal that tax of Rs.19150/- was being
paid but it was not clear as to how much
amount he had invested and, therefore, the
Tribunal disbelieved this fact. The Tribunal
disbelieved investments made by the
deceased in Bajaj Allianz and, therefore,
held that in view of the judgment of Laxmi
Devi & Others vs Mohammad Tabbar &
Another, 2008 ACJ 01844 only Rs.3,000/-
should be considered as his income. This is
an error apparent on record as P.W.1 has
categorically mentioned that her husband
was in the business of medicine. Th license
even according to Tribunal was dated
1.12.2002. This fact should have been
considered by the Tribunal. The deceased
was a young man of 29 years. The approach
of the Tribunal is against the beneficial piece
of legislation and cannot be accepted. This is
an error apparent on the face of record
which will have to be answered by this
Court.
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6. The Apex Court has time and again
held that if documentary evidence to show
income is not produced but if the Income
Tax Returns are there, they are the proof of
the income of the deceased/injured. The
Tribunal has committed a grave error in
relying on the judgment in Laxmi Devi &
Others vs Mohammad Tabbar &
Another, 2008 ACJ 01844 despite the fact
that there are documentary evidence
proved, the  Tribunal  erroneously
considered his income to be Rs.100/- per
day.

7. Hence, we are unable to accept the
submission of Sri Anuj Srivastava, learned
counsel for the respondent that the income
which has been considered by the Tribunal
is just and proper. The finding is absolutely
perverse as Tribunal is not supposed to go
by the investment of the person for starting
a business but the income generated by
him. The income of the deceased has been
proved by the oral testimony of P.W.1 and
PW.2 and Income Tax Returns. The
Tribunals are supposed to take a practical
view and not pedantic view. The decision
in Laxmi Devi (Supra) is applied where the
income is not at all proved and where there
is no semblance of any earning.

8. In view of the above, we are of the
view that the income of the deceased would
be as per the Income Tax Returns for the
Assessment  Year 2006-07, namely,
Rs.1,62,500/- per year.

9. It is submitted by learned counsel
for the appellants that the Tribunal has not
granted any amount towards future loss of
income which is required to be granted. It
is further submitted by learned counsel for
the appellants that the amount under non-
pecuniary heads and the rate of interest
awarded by the Tribunal are on the lower
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side and are required to be enhanced in
view of the latest the decisions of the Apex
Court.

10. As far as grant of future
prospects are concerned, Tribunal has not
granted any amount for that, therefore, we
grant addition of 40% should be added
towards future loss of income of the
deceased as the deceased was below 40
years of age and was having his own
business. We are even fortified in our
view by the decision of the Apex Court in
New India Assurance Company Ltd. Vs.
Urmila Shukla and others, LL 2021 SC
359 & Anita Sharma v. New India
Assurance Co. Ltd. (2021) 1 SCC 171.
Recent decision of the Division Bench of
this Court in F.A.F.O. No. 1070 of 2017
(Smt. Upasana And 4 Others v. National
Insurance Company Ltd. And 2 Others)
decided on 11.2.2022 will also come to the
aid of the appellants herein.

11. The deceased was survived by his
widow and a minor son, hence, deduction
towards personal expenses of the deceased
would be 1/3rd as has been done by the
Tribunal. Multiplier of 17 applied by the
Tribunal is just and proper. The Tribunal
added Rs. 45,000/- for non pecuniary
damages. We see no reason why the
principle enunciated by the Apex Court in
National Insurance Co. Ltd. Vs. Pranay
Sethi and others, 2017 LawSuit (SC)
1093 should not be made applicable
wherein the Apex Court has granted
Rs.70,000/- towards non  pecuniary
damages. We grant Rs.70,000/- towards
non pecuniary damages on which the
claimants shall also be entitled to 10% rise
in every three years as held by the Apex
Court in Pranay Sethi (Supra) and,
therefore, we make the figure to Rs.
1,00,000/- for non pecuniary damages.
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12.  Hence, the total compensation
payable to the appellants is computed
herein below:

i. Annual Income: Rs.1,62,500/-

ii. Percentage towards future
prospects : 40% namely Rs.65,000/-

iii. Total income : Rs.1,62,500 +
65,000 = Rs.2,27,500/-

iv. Income after deduction of
1/3rd : Rs.1,51,670/- (rounded figure)

v. Multiplier applicable : 17

vi. Loss of dependency:
Rs.1,51,670 x 17 = Rs.25,78,390/-

vii. Amount under non pecuniary
heads : Rs.1,00,000/-

viii.  Total
Rs.25,78,390/-

compensation

13. As far as issue of rate of int has
held as under :

"13. The aforesaid features
equally apply to the contentions urged on
behalf of the claimterest is concerned, it
should be 7.5% in view of the latest
decision of the Apex Court in National
Insurance Co. Ltd. Vs. Mannat Johal
and Others, 2019 (2) T.A.C. 705 (S.C.)
wherein the Apex Courants asn to allow
the interest in this matter at any rate
higher than regards the rate of interest.
The Tribunal had awarded interest at the
rate of 12% p.a. but the same had been
too high a rate in comparison to what is
ordinarily envisaged in these matters.
The High Court, after making a
substantial enhancement in the award
amount, modified the interest component
at a reasonable rate of 7.5% p.a. and we
find no reasothat allowed by High
Court."

14. No other grounds are urged orally
when the matter was heard.

15. In view of the above, the appeal is
partly allowed. Judgment and decree
passed by the Tribunal shall stand modified
to the aforesaid extent. The respondent-
Insurance Company shall deposit the
amount within a period of 12 weeks from
today with interest at the rate of 7.5% from
the date of filing of the claim petition till
the amount is deposited. The amount
already deposited be deducted from the
amount to be deposited.

16. On depositing the amount in the
Registry of Tribunal, Registry is directed to
first deduct the amount of deficit court fees,
if any. Considering the ratio laid down by
the Hon'ble Apex Court in the case of A.V.
Padma V/s. Venugopal, Reported in 2012
(1) GLH (SC), 442, the order of
investment be passed by Tribunal.

17. In view of the ratio laid down by
Hon'ble Gujarat High Court, in the case of
Smt. Hansaguri P. Ladhani v/s The
Oriental Insurance Company Ltd.,
reported in 2007(2) GLH 291, total
amount of interest, accrued on the principal
amount of compensation is to be
apportioned on financial year to financial
year basis and if the interest payable to
claimant for any financial year exceeds
Rs.50,000/-, insurance company/owner
is/are entitled to deduct appropriate amount
under the head of 'Tax Deducted at Source'
as provided u/s 194A (3) (ix) of the Income
Tax Act, 1961 and if the amount of interest
does not exceeds Rs.50,000/- in any
financial year, registry of this Tribunal is
directed to allow the claimant to withdraw
the amount without producing the
certificate from the concerned Income- Tax
Authority. The aforesaid view has been
reiterated by this High Court in Review
Application No.1 of 2020 in First Appeal
From Order No.23 of 2001 (Smt. Sudesna
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and others Vs. Hari Singh and another)
while disbursing the amount.

18. Fresh Award be drawn
accordingly in the above petition by the
tribunal as per the modification made
herein. The Tribunals in the State shall
follow the direction of this Court as herein
aforementioned as far as disbursement is
concerned, it should look into the condition
of the litigant and the pendency of the
matter and judgment of A.V. Padma
(supra). The same is to be applied looking
to the facts of each case.

19. This Court is thankful to both the
counsels for getting this old matter decided.

(2022) 11 ILRA 241
APPELLATE JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 11.10.2022

BEFORE
THE HON’BLE SIDDHARTHA VARMA, J.
Second Appeal No. 168 of 1995

Prahlad & Anr. ...Defendants/Appellants

Versus
Sarvajeet ... Plaintiff/Respondent
Counsel for the Appellants:
Sri Ramesh Chandra, Sri C.K. Rai, Sri
Fauzdar Rai, Sri Ishir Sripat, Sri J.A. Azmi,
Sri O.N. Misra, Sri Rahul Sripat, Sri S.C.
Verma, Sri S.S.P. Gupta, Sri Shachindra
Kumar Mishra, Sri Saurabh Patel

Counsel for the Respondent:

Sri R.M. Singh, Sri A.K. Singh, Sri Dinesh
Kumar Pandey, Sri Govind Krishna, Sri M.S.
Chauhan, Sri R.B. Tripathi

Civil Law - Specific Relief Act, 1963 -
Section 31 - Suit for cancellation of Sale
deed — Evidence Act, S. 101 - Burden of
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proof - The expression " burden of proof
" means one of two things (1) that a
party has to prove an allegation before it
is entitled to a judgment in its favour, or
(2) that the one or the other of the two
contending parties has to introduce
evidence on a contested issue - The
questionof onus is material only where
the party on which it is placed would
eventually lose if it failed to discharge
the same - Where issuesare,
however,joined, evidence is led and such
evidence can be weighed in order to
determine the issues, the question of
burden becomes academic - Where
evidence has been led by the contesting
parties on the question in issue, abstract
considerations of onus are out of place;
truth or otherwise of the case must
always be adjudged on the evidence led
by the parties (Para 11, 12)

Plaintiff filed a suit seeking to cancel a sale
deed, alleging that due to his dependency on
the defendants' father, who had influence
over him, and his illness, the sale deed was
fraudulently executed in favor of the
defendant - Trial Court put the burden on the
plaintiff of proving that the plaintiff was ill on
the relevant date and had put the burden of
proving that consideration had passed from
the defendants to the plaintiff on the
defendants -  Plaintiff failed to produce
treating doctors - trial court found he was not
ill -First appellate court reversed this decision,
putting the burden on the defendants to
prove no fraud or misrepresentation due to
their dominant position - Held - trial court
rightly placed the burden on the plaintiff &
that the first appellate court wrongly shifted
the burden - First appellate court's decision
was set aside and the suit was dismissed.

Allowed. (E-5)
List of Cases cited:

1. Daya Shankar Vs Smt. Bachi & ors. AIR 1982
Allahabad 376

2. Narayan Bhagwantrao Gosavi Balajiwale
Vs Gopal Vinayak Gosavi & ors. AIR 1960 SC
100
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3. Kalwa Devadattam & ors. Vs U.O.I. & ors. (In
C.A. No. 641 of 1961) 2. Kamaji 4. 4. Saremal,
Firm & ors. (In C.A. No. 642 of 1961)

(Delivered by Hon’ble Siddhartha Varma, J.)

1. This second appeal has been filed
by the defendant against the judgement and
decree of the First Appellate Court dated
17.12.1994 by which the First Appeal of
the plaintiff was allowed and the Suit of the
plaintiff which was earlier dismissed by the
Trial Court on 5.3.1992 was decreed. The
plaintiff - Sarvajeet - ( the respondent here)
had filed a suit being Original Suit No. 445
of 1989 for the relief that the sale deed
dated 27.9.1988 be cancelled. The Suit was
based on the fact that the plaintiff was an
elderly person and was dependent on the
father of the defendants in whom the
plaintiff had confidence and who had,
therefore, the capacity to influence the
decision taking capacity of the plaintiff.

2. The plaintiff further had taken a
case that on the date when the sale deed
was executed i.e. on 27.9.1988, the plaintiff
who was suffering from cataract had acute
fever and had gone to the office of the
Registrar at Tehsil Sagari on the pretext
that Kishori the father of the defendants
would get him treated by a good doctor. It
has been alleged in the plaint that instead of
getting the plaintiff treated, the father of the
defendants fraudulently got executed the
sale deed on 27.9.1988 in favour of the
defendants. The defendants in their written
statements, however, took a case that the
plaintiff had executed the sale deed in
question with his free mind and will and on
the date when he executed the sale deed, he
was in sound mental condition. Further,
they stated that the sale deed was executed
for a proper consideration. At the Registrar
Office, the plaintiff had been informed

about the contents of the document and the
document which he was going to put his
signature on. He had understood the
contents of the document and after taking
full consideration he had executed the sale
deed. The Trial Court had put the burden
on the plaintiff of proving that the plaintiff
was ill on the relevant date and had put the
burden of proving that consideration had
passed from the defendants to the plaintiff
on the defendants. The Trial Court found
the oral evidence of P.W. - 1 Ram Nagina
as a heresy evidence as his evidence
regarding his knowledge of the illness of
the plaintiff, Sarvajeet, was through the
father of the defendants himself. Further
the Trial Court analysed the testimony of
the plaintiff to see to his physical and
mental status and went through the
evidence which was brought before the
Court. The plaintiff had stated in his
examination in chief that, to begin with, he
had got himself treated by one Dr.
Tirathram and when he did not get any
benefit out of his treatment he had changed
the Doctor and had started taking treatment
of one Doctor Yadava. When he did not get
any relief from their treatment and when
the defendant's father, in whom the plaintiff
had full confidence and faith, suggested
that he showed himself to the Doctor at
Sagari, the plaintiff had readily agreed. The
plaintiff had not brought in the witness box
the Doctors who had treated him. However,
he produced the prescriptions which were
again not proved by the Doctor who had
prescribed them. However, since the
plaintiff had produced those prescriptions
they were considered in evidence and it
was found that when on the first occasion
the plaintiff was given the medicines on
16.9.1988 then they were prescribed for a
period of five days. Thereafter on
20.9.1988, the medicines were slightly
changed and they were prescribed for three
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days more. On 23.9.1988, the temperature
and pulse recorded by the Doctor were
normal. Therefore, it has been concluded
by the Trial Court that three days after
23.9.1988, the plaintiff's physical condition
was absolutely normal. There is no
evidence on record, it has been stated by
the Trial Court, to prove that the condition
of the plaintiff deteriorated thereafter. The
Trial Court also took into consideration
certain facts about the family of the
plaintiff which were brought on record by
the defendants and was not denied by the
plaintiff.

3. It was brought on record that the
plaintiff had six brothers and they were all
living in the neighbourhood. However,
none of them appeared in the witness box
to corroborate the case of the plaintiff that
he was seriously ill on the date when the
sale deed was executed.

4. 1t was also brought on record that
Katuwaru, who was the son of another
brother of the plaintiff, namely, Ramhit,
was much loved by the plaintiff but he also
never came to the witness box. The
plaintiff' s love for katuwaru was to the
extent that the plaintiff had got his name
engraved on the top of the disputed house.
The defendants had brought on record the
fact that Katuwaru, the nephew of the
plaintiff who was to definitely lose on
account of the execution of the sale deed
dated 27.9.1998 never opposed the sale
deed or appeared in the witness box for the
plaintiff.

5. So far as the case of the plaintiff
with regard to the averment in the plaint
that the plaintiff had sufficient money and
he did not require the money from the sale,
the Trial Court had dealt with all the
evidence which was there with regard to
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the money being there in the account of the
plaintiff. The Trial Court had found that the
plaintiff had deposited in a fixed deposit
Rs. 25,000/- in a Cooperative Bank at
Kaptanganj on 1.10.1988. When asked as
to from where this amount had come, the
plaintiff had stated in his examination in
chief that he had withdrawn this amount of
Rs. 25,000/- from various other bank
accounts. However, when asked to prove as
to from which bank account the plaintiff
had withdrawn Rs. 25,000/, the plaintiff
filed details of three accounts:-

I. The pass-book of Cooperative
Bank Azamgarh, which account was
opened on 21.9.1989. This therefore was
opened after the sale had taken place.

Il. The pass-book of Union Bank
of India opened in 1974 and that acount
revealed that the plaintiff in the year 1979
had a last closing balance of Rs. 480.05/-.

Ill. The another pass-book of
Union Bank of India of the Month of
September, 1988 showed the closing
balance amount of Rs. 825.70. Thus the
Trial Court concluded that Rs. 25,000/-
which the plaintiff had deposited in the
fixed deposit on 1.10.1988 came from
nowhere else but from the sale
consideration which he had got on
27.9.1988.

6. So far as the source of money
which the defendants had got for the
payment to the plaintiff, the defendants had
explained that when their mother had died
their father had got as compensation Rs.
14,000/- and this had swelled to Rs.
20,000/- and from this amount they had
paid to the plaintiff the consideration
money for the sale deed. The Trial Court
thereafter dismissed the Suit. The First
Appellate Court as stated earlier reversed
the findings of the Trial Court and on
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17.12.1994 and allowed the First Appeal of
the plaintiff chiefly on the ground that the
defendants ought to have proven that there
was no fraud or misrepresentation on their
part as they were in a dominating position
and the plaintiff was having faith over the
defendants and, therefore, it was for them
to prove the correctness of the transaction.

7. The Second Appeal was admitted
on the following substantial question of law
on 4.8.2009 which is being reproduced here
as under:-

"Whether the benefits available to
a pardanashin lady can be extended to a
person who is illiterate and is engaged in
business activities"

8. Learned counsel for the appellant
has submitted that when the plaintiff was
such a person who was always actively
employed in a business, though at the time
of the sale deed he was not into active
business; was having three bank accounts
and was in a position to visit doctors
independently could not be compared to a
Pardanashin Lady.

9. Learned counsel for the appellant
further submitted that even though the
plaintiff was living with the defendants
after he was not doing his business it did
not mean that he depended on the
defendant's father in such a manner that the
latter could influence his thinking. The
plaintiff was an independent person and
had an identity of his own and though he
was having his food etc. with the father of
the defendants he always wanted an
independent source of income through bank
interest and, therefore, he had invested the
consideration amount in a fixed deposit.
There was no fiduciary relationship
between the plaintiff and the father of the

defendants. They relied upon AIR 1982
Allahabad 376 ( Daya Shankar vs. Smt.
Bachi and others) to bolster their
arguments.

10.  Further, the counsel for the
appellant submitted that when the evidence
had been led from the side of the plaintiff
and the defendant and there was sufficient
evidence on record for the Court to
conclude as to whether the plaintiff was ill ;
whether there was any undue influence
from the side of the defendants and whether
consideration was properly paid then the
guestion as to on whom there was the
burden to prove that the plaintiff was ill or
not on the date of the execution of the sale
deed lost all importance.

11. Learned counsel for the appellants
relied upon AIR 1960 SC 100 ( Narayan
Bhagwantrao Gosavi Balajiwale vs.
Gopal Vinayak Gosavi and others) and
specifically relied upon paragraph no. 10 of
the judgement. The relevant portion of
which is being reproduced here as under:

"The expression "burden of
proof” really means two different things. It
means sometimes that a party is required to
prove an allegation before judgment can be
given in its favour; it also means that on a
contested issue one of the two contending
parties has to introduce evidence.
Whichever way one looks, the question is
really academic in the present case, because
both parties have introduced their evidence
on the question of the nature of the deity
and the properties and have sought to
establish their own part of the case. The
two Courts below have not decided the case
on the abstract question of burden of proof;
nor could the suit be decided in such a way.
The burden of proof is of importance only
where by reason of not discharging the
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burden which was put upon it, a party must
eventually fail. Where, however, parties
have joined issue and have led evidence
and the conflicting evidence can be
weighed to determine which way the
issue can be decided, the abstract
guestion of burden of proof becomes
academic.™

12. The relevant portion of the
paragraph 11 of AIR 1964 SC 880 (Kalwa
Devadattam and others(in both the
appeals) vs. 1. Union of India and others
(In C.A. No. 641 of 1961) 2. Kamaji
Saremal, Firm and others(In C.A. No.
642 of 1961) which was relied upon by the
appellant is also being reproduced here as
under:

"The question of onus probandi is
certainly important in the early stages of a
case. It may also assume importance where
no evidence at all is led on the question in
dispute by either side; in such a
contingency the party on whom the onus
lies to prove a certain fact must fail. Where
however evidence has been led by the
contesting parties on the question in issue,
abstract considerations of onus are out of
place; truth or otherwise of the case must
always be adjudged on the evidence led by
the parties."

13. Learned counsel for the appellants
further argued that whether the transaction
could be said to be vitiated on the ground
of undue influence when the plaintiff
himself had brought on record all evidence
which definitely went against him then the
question of law as had been framed by the
Court should be answered in favour of the
appellants.

14. Learned counsel for the plaintiff-
respondent Sri M.S. Chauhan, however,

Prahlad & Anr. Vs. Sarvajeet 245

argued that the grounds as had been raised
in the appeal did not raise any substantial
question of law and, therefore, the Second
Appeal should be dismissed. He further
submitted that the Trial Court had
erroneously shifted the burden of proving
that there was illness of the plaintiff on the
plaintiff. He also submitted that burden of
proving that undue influence was exercised
on the plaintiff was wrongly put on the
defendants. Learned counsel for the
plaintiff-respondent further submitted that
the first appellate court had rightly
concluded that when the defendants did not
prove that there was no misrepresentation
or fraud then the case of the plaintiff had to
be believed and the suit ought to be
decreed.

15. Having heard the learned counsel
for the defendants/appellants Sri Rahul
Sripat learned Senior Counsel assisted by
Sri Saurabh Patel and Sri Ishir Sripat and
Sri M.S. Chauhan, the learned counsel for
the respondent, the Court is of the view that
the Second Appeal deserves to be allowed.
The Trial Court when had looked into the
evidence on record which had been brought
by the plaintiff with regard to the fact that
the plaintiff was ill and undue influence
was exercised by the defendant then it
evaluated all the evidence in its correct
perspective and had found that the plaintiff
was not in any manner ill on the date of the
execution of the sale deed. The Court
further finds that when the plaintiff was not
unwell; he could think properly and had
earlier carried on his own business then
even if the plaintiff was living with the
defendants it could not be said that any
undue influence could have been exercised
on the plaintiff. What is more, the Trial
Court had rightly put the burden of proving
whether the plaintiff was ill or not on the
plaintiff and the plaintiff definitely could
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not prove that the plaintiff was in any
manner ill on the date of the execution of
the sale deed. The Doctors who had given
the prescriptions were never produced. The
prescriptions themselves told a story which
was different from the case which the
plaintiff was taking and also the Trial Court
rightly concluded from the facts which the
defendants had brought on record and had
not been denied by the plaintiff that none of
the other brothers of the plaintiff had come
in the witness box to allege that the
defendants' father had exercised undue
influence. Even the nephew who was much
loved by the plaintiff and whose name
found place on the top of the house never
came in the witness box. What is more the
Court finds that, in fact, the plaintiff has
not been able to prove as to from where the
amount which he had deposited in the fixed
deposit was earned by him. This also shows
that the plaintiffs had taken the
consideration and had also converted the
consideration money into a fixed deposit. It
appears that the plaintiff had filed a suit as
an afterthought.

16. Under such circumstances, it is
abundantly proved that the First Appellate
Court wrongly shifted the burden on the
defendants to prove that the plaintiff was
not under any undue influence of the
defendant's father. All the evidence which
was there before the Trial Court was
correctly analysed in a balanced manner by
it. The First Appellate Court wrongly
shifted the burden on the defendants. The
Second Appeal, therefore, is allowed. The
judgement and decree of the First Appellate
Court dated 17.12.1994 passed by the Vith
Additional District Judge, Azamgarh, is set
aside. The Suit stands dismissed.
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APPELLATE JURISDICTION

CIVIL SIDE
DATED: ALLAHABAD 11.10.2022

BEFORE
THE HON’BLE SIDDHARTHA VARMA, J.
Second Appeal No. 1180 of 1983
Sheo Badan ...Defendant/Appellant
Versus

Prithvi Pati & Ors.
...Plaintiffs/Respondents

Counsel for the Appellant:
Sri V.B. Khare, Sri Ashok Kumar Shukla, Sri
L.P. Tiwari

Counsel for the Respondents:

Sri H.R. Mishra, Sri A.K. Mishra, Sri A.P.N.
Giri, Sri Arvind Prabodh Dubey, Sri P.K.
Mishra, Sri R.S. Mishra, Sri Ashok Kumar
Giri

A. Civil Law - Code of Civil Procedure,1908
- Order VII Rule 3 C.P.C. - Identity of
Property - Order XXVI Rule 9 C.P.C,,
Commissions to make local investigations
- Transfer of Property Act, 1872 - Section
118 - Exchange - Plaintiff established that
he had given his plot no.2573/1
measuring 11 decimals in exchange of plot
no.2143 which was subsequently
converted to plot no.2826/10 and then
later on to 2826/11, at the time of
consolidation and, therefore, he had a
right over the same - As per section 118 of
the Transfer of Property Act, 1872 there
was a proper exchange of plot no.2573/1
(of the plaintiff) with plot no.2143 (of
Ganga and Harivansh) and since at the
time when the exchange had taken place
i.e. in the year 1950, the plots were valued
not more than Rs.100/-, there was no
requirement of a written document -
Lower appellate Court committed no error
in law in not getting the plot in dispute
demarcated by preparing a survey map
and not getting the identity of the plots
established - Court found that in fact
there was no dispute with regard to plot
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no.2826 as the document 23-Ga definitely
showed that plot no.2826/10, now
numbered as 2826/11, had gone to the
plaintiff after an exchange with the
plaintiff's plot no.2573/1 then there was
absolutely no dispute with regard to the
identity of the plot - the only dispute
which the defendants were raising was
that the plot no.2826/11 was earlier plot
no.2143/1 and this the defendant/
appellant could not prove (Para 10)

B. Civil Law - U.P. Tenancy Act, 1939 -
Section 53 - Exchange of land for
consolidation of cultivated area - As per
the provisions of section 53 of the U.P.
Tenancy Act, 1939, an agricultural land
could be exchanged by an agricultural
land - In the instant case, the Court found
that earlier the land i.e. plot no.2573/1
though was entered as abadi, it was
subsequently, by the order of the
Consolidation Court, changed into
agricultural land therefore there was no
infringement of any provision of the U.P.
Tenancy Act, 1939 (Para 11)

Dismissed. (E-5)
List of Cases cited:

1. Harnam Singh Vs Bhikimbar Singh & ors.
reported in AIR 1980 Allahabad 50

(Delivered by Hon’ble Siddhartha Varma, J.)

1. This Second Appeal has been filed
against the judgment and decree dated
20.1.1983 passed by the Civil Judge, First,
Gorakhpur in Civil Appeal N0.200 of 1982.

2. The plaintiff aggrieved by the
disturbance which was being caused by the
defendant in his plot no.2826/11, had filed a
suit being Original Suit No.53 of 1978. When
the suit was dismissed, the First Appeal being
Appeal No.200 of 1982 was filed. When the
First Appeal was allowed, the defendants
filed the instant Second Appeal.
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3. Plaintiff's case was that he was in
possession over 11 decimals of plot
no.2826/11 which he had got in exchange
from Ganga and Harivansh after he had
surrendered his plot n0.2573/1 to them. In
effect, the case was that the plaintiff had
got plot no.2826/11 (earlier 2826/10) in
exchange of his plot no.2573/1. Both the
plots were having areas of 11 decimals.
This exchange, as per the plaintiff, had
taken place in the year 1950. When on
13.4.1976, the defendants had without any
authority encroached upon the land of the
plaintiff, he had on various occasions
written to the police and when nothing
happened, the plaintiff filed the suit.

4. The plaintiff's suit was dismissed
on the ground that the Trial Court found
that the plaintiff had not been able to prove
his case. However, the First Appellate
Court had decreed the suit on the ground
that the plaintiff had been able to establish
that he had given his plot no.2573/1
measuring 11 decimals in exchange of plot
no.2143 which was subsequently converted
to plot no.2826/10 and then later on to
2826/11 and, therefore, he had a right over
the same. The First Appellate Court had
also found that the defendants could not
prove their case as they were in effect
mentioning about a plot being plot
no.2143/1 which was theirs and which in
no manner was the same as plot no.2143.

5. The Appellate Court had
formulated three questions which were to
the following effect and were to be
answered by it :-

(1) Was the plaintiff bhumidhar
of the plot in question ?

(2) Was the plaintiff entitled for
any damages ?
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(3) Whether the suit was barred
by limitation ?

6. With regard to the first question,
the First Appellate Court had, after dealing
with all the relevant evidence before it
come to a conclusion that plot no.2573/1
which belonged to the plaintiff was in fact
given in exchange of plot no.2143 to Ganga
and Harivansh. While arriving at this
finding, the First Appellate Court had
concluded on the basis of various evidence.
It had found that earlier the plaintiff was
the owner of plot no.2573/1 area 11
decimals. This plot, according to the First
Appellate Court, was an agricultural plot
and it was exchanged by plot 2143 area 11
decimals  which  was  subsequently
numbered as 2826/10 and later on was
numbered as 2826/11 at the time of
consolidation. It was shown that this plot
had abadi but upon objections being made
by Ganga and Harivansh, it was again
recorded as agricultural.

7. The First Appellate Court, while
dealing with the case of the defendants, had
categorically held that the defendant when
was mentioning about the plot, being plot
no.2143/1 which in the year 1905 was
divided into sub-plots numbered as 112 to
117 as being of the defendant then he was
mentioning about a totally different plot.
The First Appellate Court categorically
held that plot no.2143/1 was never
numbered as 2826/10. It has stated that the
"Fard Mutabik" (exchange form) which
was numbered as Paper N0.68-Ga, had no
mention about plot no.2143/1. The First
Appellate Court also found that the
defendants had no right because they had
althrough stated that they were always in
possession over plot no.2143/1 and that
they had also by means of a sale deed
purchased the same on 17.12.1977 from

Ganga and Harivansh. The First Appellate
Court also concluded that when the
defendants althrough were in possession
over the plot in question then what was the
necessity of purchasing the same on
17.12.1977. The First Appellate Court,
therefore, concluded that as per section 118
of the Transfer of Property Act, 1872 there
was a proper exchange of plot no.2573/1
(of the plaintiff) with plot no.2143 (of
Ganga and Harivansh) and since at the time
when the exchange had taken place i.e. in
the year 1950, the plots were valued not
more than Rs.100/-, there was no
requirement of a written document. It had
also found that a zamindar was not barred
by the requirements of the U.P. Tenancy
Act, 1939.

8. While dealing with the defendants'
case with regard to the document no.58-Ga,
which was placed on record as evidence
and which was the khatauni for the years
1333 Fasli and 1334 Fasli, it held that the
document only evidenced that the
Zamindar of the village was Ram Chandra
Tiwari. The First Appellate Court had
concluded that in 1950, when the exchange
had taken place as per the document which
was numbered as 23-Ga, it was clear that
Ganga and Harivansh were owners of plot
no.2573/1 whereas the plaintiffs were
entered over plot no.2826/10. It has also
been found that on this paper the factum of
transfer is mentioned. With regard to
document nos.36-Ga and 37-Ga which the
defendants had placed on record, the Court
categorically had given a finding that they
were with regard to plot no.2143/1 and the
defendant could not get any advantage
from this paper. The Court below also had
concluded that since the plaintiff and
defendants were not at quarrel with regard
to the fact that the land in question was not
numbered as 2143/1, there was no question
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of getting any survey done. It further
concluded that since the defendants were
althrough wanting to establish that plot
no.2826/11 was a plot which had got
converted from plot n0.2143/1 and this fact
the defendants could not establish, the
defendants had no case.

9. Assailing the judgment and decree
of the First Appellate Court, Sri Ashok
Kumar Shukla, learned counsel for the
appellant/defendant argued on the three
questions of law which are as follows and
which were formulated at the time of
admission :-

1. whether the lower appellate
Court had erred in law in not getting the
plot in dispute demarcated by preparing a
survey map and not getting the identity of
the plots established as is a requirement
under Order VII Rule 3 C.P.C. and under
Order XXVI Rule 9 C.P.C.?

2. whether the exchange in favour
of the plaintiff was legal ?

3. whether the land in dispute was
a land appurtenant to the house of the
defendant ?

10. Learned counsel for the appellant
vehemently argued that when there was a
question involved as to whether plot
no.2826/11 was originally plot no.2143 and
the defendants were coming up with
various documents that the plot n 0.2826/11
was earlier plot n0.2143/1 which had been
partitioned into plot nos.112 to 117, then
survey ought to have been done. He relied
upon a judgment of the Supreme Court in
the case of Sreepat vs. Rajendra Prasad
& Ors. reported in JT 2000 (7) SC 379
and submitted that when there was a
dispute with regard to the identity with
regard to a plot then a survey was a must.
Since upon a bare perusal of the order of
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the First Appellate Court this Court finds
that in fact there was no dispute with regard
to plot no.2826 as the document 23-Ga
definitely showed that plot no0.2826/10,
now numbered as 2826/11, had gone to the
plaintiff after an exchange with the
plaintiff's plot no.2573/1 then there was
absolutely no dispute with regard to the
identity of the plot. In fact the only dispute
which the defendants were raising was that
the plot no.2826/11 was earlier plot
no.2143/1 and this the defendant-appellant
could not prove. The document which they
had relied upon i.e. paper no.68-Ga had not
mentioned about the plot no.2143 at all.
Hence, the Court finds that there was no
error committed by the First Appellate
Court in not getting a survey conducted.

11.  With regard to the second
question as to whether the exchange in
favour of the plaintiff was legal, the Court
finds that as per the provisions of section
53 of the U.P. Tenancy Act, 1939, an
agricultural land could have been
exchanged by an agricultural land.
However, in the instant case, the Court
finds that earlier the land i.e. plot n0.2573/1
though was entered as abadi, it was
subsequently, by the order of the
Consolidation  Court, changed into
agricultural land and, therefore, it can
safely be said that there was no
infringement of any provision of the U.P.
Tenancy Act, 1939.

12. With regard to the third issue as to
whether the disputed land was a land
appurtenant to the house of the defendant-
appellant, though learned counsel for the
appellant relied upon Harnam Singh vs.
Bhikimbar Singh & Ors. reported in AIR
1980 Allahabad 50, the Court finds that
this judgment would not be of any help to
him as the defendant-appellant had tried to
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establish that the land appurtenant was plot
no.2143/1 while here the land in question
was plot n0.2143 (later 2826/11).

13. Learned counsel for the respondents,
however, stated that the substantial questions
of law are not required to be dealt with as the
appeal is concluded by findings of fact.

14.  Under such circumstances, no
substantial question of law arises for being
answered in the instant Second Appeal.
However, if the defendant-appellant is of the
view that his plot no.2143/1 ought to be
demarcated, then he shall always be at a liberty
to get the plot no.2143/1 demarcated and
identified.

15. The Court finds that there is no merit in
this second appeal. It is, accordingly, dismissed.
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1. A short but interesting question arises
in this appeal as to whether this Court, while
exercising its power to grant leave to the State
to institute appeal under sub-section 3 of
Section 378 Cr.P.C. is required to summon the
lower court record, first, before proceeding to
consider the prayer made for grant of leave?

2. Section 378 Cr.P.C. provides for filing
of appeal in case of acquittal by the State. Sub-
section 3 of Section 378 Cr.P.C. contemplates
for grant of leave for entertainment of such
appeal. Sub-section 3 of Section 378 Cr.P.C.
reads as under: -

"3. No appeal under Sub-Section
(1) or Sub-Section (2) shall be entertained
except with the leave of the High Court."
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3. It is urged by Sri S. A. Murtza,
learned A.G.A. for the State that the State
cannot be treated differently in the matter
of filing of appeal vis-a-vis the victim and
since the requirement of seeking leave
under Section 372 Cr.P.C. stands dispensed
with by virtue of proviso added to Section
372 Cr.P.C., conferring right upon a victim
to prefer appeal against the order of
acquittal or convicting the accused for a
lesser offence or imposing inadequate
compensation, as such the State being
repository of the interest of society at large
must be treated at par with the victim. It is
also submitted that though the Code of
Criminal Procedure provides for summary
dismissal of appeal yet sub-section 2 of
Section 384 Cr.P.C. nevertheless provides
that before dismissing an appeal,
summarily, the Court may call for record of
the case. Sub-section 2 of Section 384
Cr.P.C. relied upon by learned A.G.A. is
extracted hereinafter:-

"(2) Before dismissing an appeal
under this section, the Court may call for
the record of the case."

4. 1t is urged that appeal is a creature
of statute and Chapter XXIX of the Code
provides for the procedure to be followed
for its adjudication, therefore, it would be
necessary for this Court to summon the
lower court record first before examining
the question of grant of leave. It is also
urged that the refusal to grant leave results
in affirmance of the order impugned in the
appeal as such the decision affects the
victim as his right of appeal would be
adversely affected. Attention of the Court
has been invited to the judgment of the
Supreme Court in State of Maharastra Vs.
Sujay Mangesh Poyarekar (2008) 9 SCC
475, wherein the Supreme Court observed
as under in paragraph Nos. 19 to 21:-
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"19. So far as an application for
leave to appeal by the State is concerned,
the High Court rejected it without
considering the evidence of the
prosecution. In the impugned order, the
High Court noted that it had heard the
learned Assistant Public Prosecutor. It
went on to state that none of the injuries
sustained by the victim was ‘fatal'.
According to the High Court, the cause
behind the assault was that the
complainant-advocate was teasing the wife
of the accused, who was also working in
the Court.

20. It then proceeded to observe;

"The trial Court has appreciated
the evidence properly and has also taken
into  consideration the number of
complaints filed against the said advocate
complainant including the apology
tendered by the complainant to the
President, Bar Association, Dahanu and
the action taken by the Bar Council. The
trial Court found inherent improbabilities
in the case of the complainant and
therefore acquitted the accused. The
judgment of the trial Court cannot be said
to be perverse. No interference is called
for. Application rejected”.

21. Now, Section 378 of the Code
provides for filing of appeal by the State in
case of acquittal. Sub-section (3) declares
that no appeal "shall be entertained except
with the leave of the High Court". It is,
therefore, necessary for the State where it
is aggrieved by an order of acquittal
recorded by a Court of Session to file an
application for leave to appeal as required
by sub-section (3) of Section 378 of the
Code. It is also true that an appeal can be
registered and heard on merits by the High
Court only after the High Court grants
leave by allowing the application filed
under sub-section (3) of Section 378 of the
Code.
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5. The judgment in Sujay Mangesh
Poyarekar (Supra) has been followed by
the Supreme Court in State of Uttar
Pradesh Vs. Anil Kumar @ Badka and
Others (2018) 9 SCC 492, wherein the
Supreme Court observed as under in
paragraph No. 5 and 11:-

"5. The State of U.P., fet
aggrieved by the respondent’ acquittal,
filed an application for leave to appeal
before the High Court under Section 378(3)
of the Code. By the impugned order the
High Court declined to grant leave and
accordingly rejected the application made
by the State. It is against this order, the
State has filed this appeal by way of special
leave petition in this Court.

11. We are constrained to observe
that the High Court grossly erred in passing
the impugned order without assigning any
reason. In our considered opinion, it was a
clear case of total non-application of mind to
the case by the learned Judges because the
order impugned neither sets out the facts nor
the submissions of the parties nor the findings
and nor the reasons as to why the leave to file
appeal is declined to the appellant. We,
therefore, disapprove the casual approach of
the High Court in deciding the application
which, in our view, is against the law laid
down by this Court in State of Maharashtra
Vs. Sujay Mangesh Poyarekar.”

6. Learned State Counsel has also
referred to the judgment of the Supreme
Court in Mallikarjun Kodagali Vs. State of
Karnataka and Others (2019) 2 SCC 752,
wherein the Supreme Court examined the
scope of Section 372 and observed as under
in paragraph Nos. 75 and 76:-

" 75. Under the circumstances, on
the basis of the plain language of the law
and also as interpreted by several High

Courts and in addition the resolution of the
General Assembly of the United Nations, it
is quite clear to us that a victim as defined
in Section 2(wa)of the Cr.P.C. would be
entitled to file an appeal before the Court
to which an appeal ordinarily lies against
the order of conviction. It must follow from
this that the appeal filed by Kodagali
before the High Court was maintainable
and ought to have been considered on its
own merits.

76. As far as the question of the
grant of special leave is concerned, once
again, we need not be overwhelmed by
submissions made at the Bar. The language
of the proviso to Section 372 of the Cr.P.C.
is quite clear, particularly when it is
contrasted with the language of Section
378(4) of the Cr.P.C. The text of this
provision is quite clear and it is confined to
an order of acquittal passed in a case
instituted upon a complaint. The word
"complaint' has been defined in Section
2(d) of the Cr.P.C. and refers to any
allegation made orally or in writing to a
Magistrate. This has nothing to do with the
lodging or the registration of an FIR, and
therefore it is not at all necessary to
consider the effect of a victim being the
complainant as far as the proviso to
Section 372 of the Cr.P.C. is concerned.”

7. Section 384 of the Code provides
for summary disposal of appeal and is
reproduced hereinafter: -

"384. Summary dismissal of
appeal.

(1) If upon examining the petition
of appeal and copy of the judgment
received under section 382 or section 383,
the Appellate Court considers that there is
no sufficient ground for interfering, it may
dismiss the appeal summarily: Provided
that-
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(@) no appeal presented under
section 382 shall be dismissed unless the
appellant or his pleader has had a
reasonable opportunity of being heard in
support of the same;

(b) no appeal presented under
section 383 shall be dismissed except after
giving the appellant a reasonable
opportunity of being heard in support of the
same, unless the Appellate Court con-
siders that the appeal is frivolous or that
the production of the accused in custody
before the Court would involve such
inconvenience as would be
disproportionate in the circumstances of
the case;

(c) no appeal presented under
section 383 shall be dismissed summarily
until the period allowed for preferring such
appeal has expired.

(2) Before dismissing an appeal
under this section, the Court may call for
the record of the case.

(3) Where the Appellate Court
dismissing an appeal under this section is a
Court of Session or of the Chief Judicial
Magistrate, it shall record its reasons for
doing so.

(4) Where an appeal presented
under section 383 has been dismissed
summarily under this section and the
Appellate Court finds that another petition
of appeal duly presented under section 382
on behalf of the same appellant has not
been considered by it, that Court may,
notwithstanding anything contained in
section 393, if satisfied that it is necessary
in the interests of justice so to do, hear and
dispose of such appeal in accordance with
law."

8. So far as Section 384 of the Code is
concerned it confers power upon the
appellate court to dismiss an appeal
summarily. The language employed by the
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Statute in sub-section (1) is that upon
examining the petition of appeal and copy
of the judgment received under Section 382
or Section 383 the appellate court considers
that there is no sufficient ground for
interfering it may dismiss the appeal,
summarily. The proviso to sub-section 1
only provides that before such dismissal the
appellant or his pleader would be given a
reasonable opportunity of being heard in
support of such petition. Similarly in
respect of an appeal preferred under
Section 383 Cr.P.C. the dismissal shall be
after giving the appellant a reasonable
opportunity of being heard unless the
appellate court considers that appeal is
frivolous or that the production of the
accused in custody before the Court would
involve such inconvenience as would be
disproportionate in the circumstances of the
case.

9. Sub-section 2 of Section 384
Cr.P.C. then provides that before
summarily dismissing an appeal under
Section 383 Cr.P.C. the appellate court may
call for record of the case. The cojoint
reading of sub-section 1 and 2 of Section
384 Cr.P.C. clearly conveys that the
appellate court upon examining the petition
of appeal and copy of the judgment
received under Section 382 or 383 can
summarily dismiss the appeal, if it
considers that there is no sufficient ground
for interference. The specification of the
material to be relied upon in sub-section (1)
for the purposes of considering the appeal
for summay dismissal denotes the
legislative intent that the only material
which is required for consideration by the
appellate authority is the petition of appeal
and the copy of the judgment. Sub-section
(2) only enables the appellate court to call
for the records of the case even before it
proceeds to summarily dismiss the appeal.
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The Code vests discretion with the
appellate court to summon the lower court
record before summarily dismissing the
appeal, or not. This discretion is to be
exercised by the appellate court depending
upon the requirement of lower court record
for formation of opinion whether sufficient
ground exists for interference in appeal.

10. The provision has been considered
by the Supreme Court in Hanumat Das Vs.
Vinay Kumar AIR 1982 SC 1052, wherein
their  Lordship observed that non
summoning of lower court record in appeal
against conviction is not fatal.

11. The use of expression 'may' in
sub-section (2) clearly suggests that the
power to summon the record is only an
enabling provision and is not to be read as
shall as is suggested by the learned counsel.

12. Before proceeding to examine the
contention raised we would like to refer to
the judgment of the Supreme Court cited at
the Bar. In Sujay Mangesh Poyarekar
(Supra) while considering the scope of
sub-section 3 of Section 378 the Court
observed that the High Court while
exercising the power to grant or refuse
leave must apply its mind and consider
where a prima facie case has been made out
or arguable points have been raised and not
whether the order of acquittal would or
would not be set aside. In paragraph 21 the
Court clearly observed that every petition
seeking leave to prefer an appeal is not
required to be allowed by the appellate
court nor that every appeal filed has to be
admitted. The two observations are a clear
pointer to the legislative intendment. Every
appeal is not required to be admitted
inasmuch as leave must not necessarily be
granted in every matter and the exercise of
power in that regard is dependent upon a

prima facie assessment of the material
placed before the Court so as to ascertain
whether the appeal raises arguable points or
not.

13.  The object of incorporating
provision for grant of leave has a purpose
to subserve. It is not that in every matter
the State is expected or required to file an
appeal and even if such an appeal is
routinely filed, the Court is not required to
entertain every such appeal as a matter of
course. The purpose of grant of leave by
the High Court is that a prima facie
assessment would be required to determine
whether the appeal raises arguable points or
not. The reason for grant or refusal to leave
must be reflected from the order passed by
the High Court. The Supreme Court has
clearly disapproved the practice of rejection
of prayer for grant of leave to file appeal by
passing orders which do not reflect proper
application of mind by the appellate court
within the scope of powers to be exercised.

14. The observations of the Supreme
Court, relied upon by the State Counsel,
would not lead to an inference that just
because the victim has a right of appeal as
such the State must also be recognized as
having right to prefer appeal against any
order of acquittal or conviction for a lesser
offence or imposing inadequate
compensation.

15. The purpose of grant of leave is
merely to embark upon a prima facie
assessment so as to decide which of the
matters would require examination by the
appellate court. The refusal to grant leave
would not mean that the order of acquittal
merges in the order of the High Court. The
right of the victim to file an appeal by
virtue of proviso to section 372 Cr.P.C.
would, therefore, not be adversely affected



11 AllL

by the refusal to grant leave under Section
378(3) Cr.P.C. by the High Court. The right
of the victim to file an appeal in terms of
proviso to Section 372 Cr.P.C. would thus
stand unhindered. The above interpretation
would subserve the object of provision for
grant of leave to the State to file an appeal
against the order of acquittal while
maintaining the right of a victim to prefer
an appeal under Section 372 Cr.P.C.

16. The up shot of the above deliberation
is that it is not mandatory for the High Court to
summon the lower court record in every case
before deciding the application for grant of
leave under Section 378(3) Cr.P.C. We hasten
to add that the right of the appellate court to
summon the lower court record in an
appropriate matter always subsists. It is for the
High Court to decide on the basis of facts and
circumstances of each case whether the
application for grant of leave requires the
perusal of the lower court records or not? We,
therefore, hold that it is not necessary for this
Court to call for the lower court records for
consideration of application under Section
378(3) Cr.P.C., in every case or as a matter of
routine.

17. As prayed by Sri S.A. Murtaza,
learned A.G.A., put up this case, once again, on
29.09.2022 for consideration of application by
the State filed under Section 378(3) Cr.P.C.
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B. Civil law — Constitution of India -
Article 226 — Civil Procedure Code, 1908 —
O. I R. 10 and O. VI R. 17 — Writ
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plaint while seeking relief of recovery of
possession of their claimed Iland/
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Writ petition dismissed. (E-1)
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1. The question which arises and falls
for consideration before this Court in the
present proceeding is with regard to the
extent of judicial intervention in matters,
where admittedly, parties are litigating their
rights under the common law before the
competent Civil Courts."

2. To begin with, one Smt. Suman
Singh had instituted Writ-C No. 12310 of
2022, Suman Singh vs. District Magistrate,
Varanasi and 7 others (hereinafter referred
to as the leading petition) before this Court
seeking following reliefs: -

"l. To issue a writ, order or
direction in the nature of mandamus
commanding the respondents to restore the
possession of petitioner over her plot No.
446 area 2250 square feet situated at
Village Susuwahi, Tehsil Sadar, District

Varanasi from which petitioner was
dispossessed illegally by the state
authorities with connivance of private
respondents.

Il. To issue any other writ, order
or direction which this Hon'ble Court may
deem fit and proper in the facts and
circumstances of the case.

I1l. To award the cost of petition
in favour of the petitioner."

3. Perusal of the relief as sought in the
above noted writ petition will clearly reveal
that the petitioner herein had sought writ,
order or direction in the nature of
mandamus commanding the respondents
including Smt. Manju Devi w/o Shri Gopal
Prasad, Smt. Sunita Devi w/o Lalji Gupta
and Sri Gopi Chandra Gupta son of Late
Dukhnti Sav, to restore the possession over
the plot no.446 are 2250 sq. ft. situate at
village Susuwhi, Tahsil Sadar, District
Varanasi, from which the petitioner claims
to be dispossessed illegally by the State
authorities in connivance with the private
respondents.

4. So far as Writ-C No. 24798 of
2022 (hereinafter referred to as the
‘connected petition') is concerned, the same
has been instituted by Smt. Manju Devi
w/o Shri Gopal Prasad, Smt. Sunita Devi
w/o Lalji Gupta, Smt. Lali Devi w/o
Gopichand Gupta and Gopi Chandra Gupta
son of Late Dukhnti Sav, in which besides
the State and its functionaries, the
petitioner in Writ-C No. 12310 of 2022,
Suman Singh vs. District Magistrate,
Varanasi and 7 others (hereinafter referred
to as to as 'the leading petition’) has been
arrayed as Respondent no.5 seeking the
following reliefs: -

"I, Issue a writ, order or direction
in the nature of certiorari quashing exparte
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order dated 13.08.2022 passed by
respondent no. 3 along with memo of
delivery of possession dated 16.08.2022
(Annexure 1 to the petition).

Il. Issue a writ, order or direction
in the nature of Mandamus directing
respondents-authorities to restore back
possession of petitioners over their
property being Arazi No. 446 M area 4080
sg. ft., situate in Mauza Susuwahi, Pargana
Dehat Amanat, Tehsil and District
Varanasi, by directing respondents-
authorities to maintain statusquo ante by
restoring status of the property of
petitioners as stood prior to 16.08.2022 or
as existed on 10.08.2022 when the order
dated 10.08.2022 was passed by Hon'ble
Court in Writ Petition No. 12310 of 2022.

I1l. Issue an appropriate writ,
order or direction in the nature of
mandamus directing respondents to pay
compensation to the tune of Rs. 10 lakhs
towards the mental, physical agony and
distress suffered by the petitioner due to
wrongful and illegal dispossession of the
petitioner from his own property and
towards raising of constructions over the
property of petitioners by the respondent
no. 5.

IV. Issue writ of mandamus,
order or direction with this Hon'ble Court
deems fit and proper in the facts and
circumstances of the case.

V. Award the cost of the writ
petition to the petitioners.”

5. A close scrutiny of the relief as
sought in the connected petition would go
to show that writ, order or direction in the
nature of certiorari has been sought for
quashing ex-parte order dated 13.8.2022
passed by Respondent no.3 (S.D.M. Sadar,
District Varanasi) along with the memo of
delivery of possession dated 16.8.2022,
whereby the private respondent in the
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connected petition being the petitioner in
the leading petition Suman Singh has been
handed over the portion, which is owned
and possessed by the petitioner in the
connected petition, which even in fact is in
complete defiance of the interim injunction
so passed in the suit so instituted by the
petitioners in the connected petition.
Further relief has been sought for directing
the State respondents to restore back the
possession of the petitioner over their
property being Arazi no.446 M area 4080
sqg. ft., situate in Mauza Susuwahi, Pargana
Dehat Amanat, Tehsil and District Varanasi
while restoring status quo ante by restoring
status of the property of petitioners as it
stood prior to 16.08.2022 or as it existed on
10.08.2022 when the order dated
10.08.2022 was passed by Hon'ble Court in
the leading petition and to further
compensate the petitioners while paying
compensation to the tune of Rs.10 lakhs.

6. Factual matrix of the case as
worded in the leading and connected
petitions are to the extent that Suman Singh
w/o Jai Shankar (hereinafter referred to as
petitioner in leading petition) claims to
have purchased land being plot no. 446
area 2250 sq. ft. situate at Village-
Susuwahi, Tahsil Sadar, District Varanasi
by virtue of three separate sale deeds dated
29.5.2013, 9.7.2013 and 19.10.2013.

7. The npetitioner in the leading
petition further claims that consequent to
the execution of the above noted three sale
deeds, she was put in possession of the
aforesaid plot of land being plot no. 446
area 2250 sqg. ft. and she was continuing
with enjoyment of the said piece of land.
According to the petitioner in the leading
writ petition, the respondents no. 4, 5 and 6
being Smt. Manju Devi w/o Gopal Prasad,
Smt. Sunita Devi w/o Lalji Gupta, Smt.
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Lali Devi w/o Sri Gopichand Gupta by
virtue of the sale deed dated 26.9.2014
purchased a part of the plot no.446 situate
at Village- Susuwahi, Tahsil Sadar, District
Varanasi admeasuring 2040 sq. ft.

8. Smt. Suman Singh, petitioner in the
leading writ petition alleges that the
respondents no. 4, 5 and 6 in the leading
writ petition started interfering in the
peaceful possession of the plot no. 446
(area 2250 sqg. ft) so owned by the
petitioner, which compelled the petitioner
Suman Singh to institute Original Suit No.
317 of 2018 before the Court of Civil Judge
(Junior Division), Hawali, Varanasi titled
as Smt. Suman Singh vs. Manju Devi and 2
others seeking relief of permanent
injunction to restrain the defendants therein
and the private respondents in the leading
petition not to illegally dispossess the
petitioner from the plot in question and to
interfere in the peaceful possession of the
property owned by the petitioner.

9. Records reveal that on 6.3.2018,
the paper no. 6-C purported to be an
application under Order 39 Rule 1 and 2 of
CPC came to be decided by the Court of
Civil Judge (Junior Division) Hawali,
Varanasi in O.S. No. 317 of 2018, Smt.
Suman Singh vs. Manju Devi and others,
whereby temporary injunction was granted
in favour of the petitioner in the leading
writ petition restraining the defendant
therein and the private respondents in the
leading writ petition not to create any
obstacles and hindrances over the
possession of the petitioner herein till the
next date of listing.

10. Pleadings further reveal that the
private respondents in the leading writ
petition being Smt. Manju Devi w/o Sri
Gopal Prasad, Smt. Sunita Devi w/o Laljij

Gupta and Smt. Lali Devi w/o Sri
Gopichand Gupta instituted proceeding
being O.S. No.7 of 2019 before the Court
of Civil Judge (Senior Division), Varanasi
(Smt. Manju Devi and 2 others vs. Smt.
Suman Singh seeking relief of permanent
injunction restraining the petitioner in the
leading writ petition from interfering in the
peaceful possession over the property,
which is claimed to have been purchased
by them being plot no. 446 (area 4080 sq.
ft.) by virtue of sale deeds, which were two
in number, dated 26.9.2015 each of 2040
sg. ft. In the said suit, an application under
Order 39 Rules 1 and 2 seeking temporary
injunction was also filed, in which on
3.1.2019 the Court of Civil Judge (Senior
Division), Varanasi granted an ex-parte
interim injunction restraining the petitioner
in the leading writ petition and defendant in
the suit from creating any obstacle /
hindrance and restraining them from
illegally encroaching and taking possession
thereof.

11. On 19.1.2019, it appears that
respondent no.4 in the leading writ petition
being Smt Manju Devi w/o Sri Gopal
Prasad preferred an application before
respondent no.3 being Sub-Divisional
Magistrate, Sadar, District Varanasi
seeking measurement of the plot no.446
admeasuring 2040 sg. ft. situate at Village-
Susuwahi, Tahsil Sadar, District Varanasi.
On the said application, report was sought
and the Revenue Inspector, Chitaipur,
Tahsil Sadar, Varanasi submitted its report
before the Lekhpal, wherein it was recited
that physical inspection had been
conducted and it was found that the Arazi
No. 446 (area 2040 sq. ft.) is owned by the
applicant Smt. Manju Devi and so far as
measurement etc. is concerned, same can
be done under Section 24 of the under U.P.
Revenue Code, 2006.
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12. Taking clue from the same, it
appears that respondent no.6 in the leading
writ petition being Smt. Lali Devi w/o Sri
Gopichand Gupta preferred proceedings
under Section 24 of the U.P. Revenue
Code, 2006 for demarcation, which came to
be decided in the proceedings in Case No.
17462 of 2019, Lali Devi Vs. State,
wherein proceeding for demarcation under
Section 24 of the U.P. Revenue Code, 2006
was forestalled on the ground that the
parties had subjected themselves before the
Civil Court under Common Law by filing
their respective suits. Thereafter respondent
no.7 being Gopi Chand Gupta husband of
respondent no.6 Lali Devi in the leading
petition preferred an application before
respondent no.3/ Sub-Divisional
Magistrate, Sadar, District Varanasi on
11.7.2020, wherein he has alleged that
though they permanently reside in Bihar,
however, on 20.6.2020 in the night, the
husband of the petitioner herein in the
leading writ petition being Jai Shankar got
uprooted the gate and even in fact
encroached upon the land while committing
illegal acts despite the pendency of the civil
suits by both the fractions and thus request
was made that a suitable direction be issued
to the Police Station - Lanka and Chowki
Chitaipur to grant protection for
undertaking construction activities and the
other party be restrained from interfering in
any manner whatsoever. The said
application is on record as Annexure-8 at
page-60 of the paper-book. On the said

application, on 23.7.2020, the SDM,
Varanasi submitted his report before the
District  Magistrate, Varanasi  dated

23.7.2020 mentioning therein that the
parties in question had purchased their
respective pieces of plots through sale
deeds and civil suit was pending before the
Civil Court and a first information report
had also been lodged against Jai Shankar
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and his wife Suman Singh being FIR No.
402 of 2020, under Sections 447, 323, 504,
506 and 427 IPC and was pending along
with other criminal cases.

13. It appears from the record that
respondent no.l being the District
Magistrate, Varanasi on 30.7.2020 issued a
letter under his signatures addressed to
SSP, Varanasi reciting the fact that criminal
case was pending against the petitioner and
her husband in the leading writ petition as
referred to above and preventive action be
taken to maintain peace and harmony.

14. On 31.8.2020, respondent no.7,
Gopi Chandra Gupta son of Dukhanti Sav
preferred an application before Respondent
no.l/ District Magistrate, Varanasi for
providing Police Force and a Team of
Revenue Officers in order to remove illegal
possession over the plot, which had been
illegally encroached upon by the petitioner
in the leading writ petition. A copy of the
application dated 31.1.2020 is annexed as
Annexure-11 at page 69. On the said
application, the respondent no.2 being
A.D.M, District Varanasi issued a
communication addressed to respondent
no.3 / S.D.M., Sadar, Varanasi for taking
necessary action as per law.

15. Record reveals that on the basis of
the application so preferred on 31.8.2020
by Sri Gopi Chandra Gupta (respondent
no.7 in the leading writ petition) a
communication was sent on 3.9.2020 under
the signature of Respondent no.2
(Additional District Magistrate (City),
Varanasi) addressed to the Respondent no.3
/ S.D.M, Sadar, Varanasi. It appears that on
25.9.2020, the Revenue Inspector,
Chitaipur, Sadar, Varanasi tendered his
report. Thereafter an order was passed on
19.10.2020, pursuant  whereto, the
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possession of the petitioner over the land so
owned and possessed by the petitioner was
disturbed and the petitioner in the leading
writ petition was dispossessed by the Police
officials on 7.11.2021 and the said fact
found its presence in D.G. No. 067 dated
7.11.2021, copy whereof is annexed as
Annexure-13-A at page 82/83 of the paper-
book.

16. The petitioner being aggrieved against
her dispossession from the property in question
preferred a representation on 9.11.2020 before
the District Magistrate, Varanasi/ respondent
no.1 and alleging non-cooperation from it, she
approached the Commissioner, Varanasi
Region, Varanasi on 9.11.2020. Records reveal
that on 11.11.2020. The Commissioner,
Varanasi  Region, Varanasi sent a
communication to District Magistrate, Varanasi
for taking appropriate action.

17. Alleging  dispossession  and
consequent harassment, the petitioner has filed
the leading writ petition.

18. On 14.7.2022, this Court proceeded to
pass the following order: -

"Supplementary affidavit filed today
is taken on record.

Indisputably, two civil suits are
pending between the petitioner and private
respondents in respect of plot no. 446. One of
the suit was filed by the petitioner against the
private respondents wherein an order of ad
interim temporary injunction is operating in
favour of the petitioner, against the private
respondents. Another suit bearing no. 7 of 2019
is pending at the behest of private respondents
against the petitioner in which also there is an
interim injunction order in their favour.

It seems that while the suits
remain pending, private respondent no. 7
filed an  application  before the

administrative authorities alleging
violation of injunction order passed in his
suit by the petitioner. It was alleged that
the petitioner had taken possession of his
property in defiance of the injunction
order. The prayer made in the application
was for ensuring removal of unauthorized
possession of the petitioner. On the said
application, the Naib Tehsildar made an
endorsement that the application was in
respect of the grievance of the private
respondents relating to a dispute of
possession of the subject land. There is
another endorsement calling for certain
report and then an order by Sub-Divisional
Magistrate, Sadar, Varanasi dated
12.10.2020 directing for constitution of a
revenue team under Naib Tehsildar with
further direction to the police to take action
in the matter. The GD entry of 7.11.2020
shows that in pursuance of the direction of
Sub-Divisional Magistrate, Sadar the
police acting in an adjudicatory role in
respect of dispute relating to possession
between the parties dispossessed the
petitioner thereby seeking to restore status
quo ante.

It is vehemently contended by
learned counsel for the petitioner that the
administrative authorities as well as the
police had no jurisdiction in the matter
particularly, when the dispute was pending
before the civil court.

We find considerable force in the
submission of learned counsel for the
petitioner. Prima facie, we find that the
Sub-Divisional Magistrate who has
directed the police force to intervene in the
matter and under which direction, the
police had dispossessed the petitioner,
amounts to a gross abuse of the
administrative powers. There is no order of
the civil court holding that there was
breach of injunction order nor any
direction for restoring status quo ante.
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We call upon respondent no.3 to
remain present in the Court along with
entire record and explain by filing his
affidavit that under which provision of law
he had directed the police to intervene in
the matter in absence of any duly
constituted  proceeding  before  him,
ignoring the fact that the dispute between
the parties was pending before the civil
court.

We may observe that the only role of
the administrative authorities could be in
relation to maintenance of law and order as
also rightly directed by the District Magistrate
in the first instance when the application was
put up before him but we find that respondent
no.3 has exceeded his authority in issuing the
impugned direction and getting the petitioner
dispossessed.

Meanwhile, we leave it open to
respondent no.3, to revisit the matter and take
remedial steps, if he deems fit and proper and
in which event his personal appearance will
remain dispensed with and an affidavit filed to
the above effect will suffice.

List as fresh on 21st July, 2022.

Sri Dilip Kesarwani, learned
Additional Chief Standing Counsel will
communicate the instant order to respondent
no.3 for necessary compliance."

19. An affidavit was filed on behalf of
Respondent no.3 being S.D.M, Sadar,
District Varanasi (present incumbent),
wherein the Respondent no.3 in the leading
writ petition had come up with a stand that
she had joined the post in question on
1.7.2022 and the order was passed by the
predecessor and thus the deponent therein
had sought time to revisit the matter in
compliance of the above noted order.

20. However, on 21.7.2022, this
Court proceeded to pass the following
order:
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"Sri Sudarshan Singh has entered
appearance on behalf of respondents no.4 to
7.

An application supported by
affidavit of the incumbent on the post of
S.D.M., Sadar, Varanasi has been filed
stating that she joined the post on 1.07.2022.
The action impugned was taken by her
predecessor in office. She has prayed for two
weeks further time to revisit the matter.

By our previous order dated
14.07.2022, we had directed respondent no.3
to remain present in the Court alongwith
entire record and explain by filing his
affidavit that under which provision of law,
he had directed the police to intervene in a
civil dispute between the parties.

The present incumbent informs the
Court that the earlier order was passed by
Sri Pramod Kumar Pandey, who is now
posted as S.D.M., Lucknow. We direct the
District Magistrate, Lucknow to serve a copy
of the instant order as well as previous order
of this Court dated 14.07.2022 upon Sri
Pramod Kumar Pandey so that the orders are
duly complied with. The said officer shall file
his personal affidavit in compliance of our
previous order dated 14.07.2022 and will
remain present in Court on the next date.

The present incumbent will file her
personal affidavit disclosing therein the
decision taken by her in the meantime.

Registrar  (Compliance)  shall
communicate the instant order as well as
previous order dated 14.07.2022 to the
District Magistrate, Lucknow for the purpose
of serving these orders upon Sri Pramod
Kumar Pandey posted as S.D.M. in District
Lucknow.

List as fresh on 10.08.2022."

21. A personal affidavit was filed on
behalf of the SDM, Varanasi / Respondent
no.3 (present incumbent) manning the post
in question. In the personal affidavit, in
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paragraphs- 5 to 8, the following averments
were made: -

"5, That the deponent in
compliance of the order dated 14.07.2022
and 21.07.2022 passed by this Hon'ble Court
issued office order dated 01.08.2022 for spot
enquiry/ verification in respect of the
petitioner Smt. Suman Singh W/o Jaishankar
Singh, constituting the team of the Revenue
Officers mentioned therein along with the
deponent, informing the both parties for spot
enquiry/ verification fixing 03.08.2022 at 10
AM and also informed the S.O., Chitaipur,
Varanasi to be present on the spot. Copy of
the order dated 01.08.2022 passed by the
Respondent No.3, is being annexed herewith
and is marked as Annexure A-1 to this
affidavit.

6. That the notices of the said spot
enquiry/verification was duly served to the
petitioner, Suman Singh W/o Shri Jaishankar,
who refused to take notice thereof on
01.08.2022 and the Notice to Smt. Lali Devi
W/o Gopichand Gupta was also informed
through telephone and informed to her
Karinda at spot, the copies of the said service
of the Notices/information dated 01.08.2022
are annexed collectively as Annexure No.A-2
to this affidavit.

7. That the deponent reached at the
spot in question on 03.08.2022 along with the
Revenue Team with the Police Team and
make enquiry/verification of the facts at spot
Arazi Plot no. 446, Village-Susuwabhi,
Pargana-Dehat  Amanat,  Tahsil-Sadar,
District-Varanasi and the spot inspection/
measurement was conducted in the presence
of the petitioner and the representative of
other respondents no. 4 to 6 namely,
Gopichandra and in presence of the Revenue
Team referred to above and the Police Team,
PS-Chitaipur, Varanasi. The content of the
spot inquiry report reveals the following
facts:

(@) That as per the record the
petitioner Smt. Suman Singh W/o Shri
Jaishanker purchased land in Arazi no.
446, area-2250 sg. ft. i.e. 209.10 meter
through three different sale deeds each of
750 sq. ft. through Sale Deeds dated
29.05.2013 09.07.2013 and 19.10.2013
from the Vendors thereof. The copy of the
aforesaid sale deeds are annexed as
Annexure Nos.A-3, A-4 & A-5 to this
affidavit.

(b) That similarly the
Respondents no. 4, 5 & 6 Smt. Manju Devi,
Sunita Devi and Smt. Lali Devi also
purchased the land forming S.M. Plot no.
446, area-4080 sq. ft. (379.18 sg. mtr.)
situate at Village-Susuwahi, Pargana-
Dehat Amanat, Tahsil-Sadar, District-
Varanasi, through two different registered
sale deeds dated 26.09.2015 each of area-
2040 sq ft. i.e. 189.59) sg. mtrs. from the
Vendors thereof. The copies of the said sale
deeds dated 26.09.2014, are annexed as
Annexure No.A-6 & A-7 to this affidavit.

(c) That according to the
boundaries mentioned in the said sale
deeds, towards the south of the land of
petitioner Suman Singh, there is pucca
Road (Rasta) and towards east, there is
proposed Kachcha Rasta and towards
North the land of Respondent nos. 4 to 6
are lying. The sketch Plan of the spot has
been prepared at the spot showing the land
(A), (B) and (C) along with the
constructions.

(d) That it was found on spot
enquiry, that the petitioner Smt. Suman
Singh, was found in possession of the Plot
no 446, area 2321.90 sq. ft. (215.71 Sq.
Mtr.) along with the constructions made by
her at the said land, whereas her area of
the sale deed is total 2250 sq. ft. (209.03
Sg. Mtr.) only which is marked as (A) in the
Sketch Plan of the spot
enquiry/verification.
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(e) That there is land area
(610.41 sq. ft. lying towards North adjacent
of the land of the Petitioner Smt. Suman
Singh, marked with 'B" in the Sketch Plan.

(f) That towards the North of the
said vacant land marked with 'B' the land
of the Respondents no 4 to 6 along with
Boundaries area-3373.59 sqg ft. are lying
which is marked with 'C' in the Sketch
Plan.

(9) That according to the spot
enquiry/ verification it has been found that
the petitioner Smt. Suman Singh, who has
purchased only 2250 sq. ft. (209.03 Sq.
Mtr.) but she is in possession over 2321.09
sg. ft. (215.71 Sqg. Mtr.) over which she has
constructed multi-storied building along
with Sahan and towards North of the said
multi-storied building the land area 610.41
sg. ft. is lying vacant and towards North of
the said land the Respondent Nos. 4 to 6
are in possession over 3373.59 sq.ft.
whereas their purchased area is 4080 sg. ft.

(h) That the Petitioner and the
Respondents no. 4 to 6 have approached to
the Civil Court of competent jurisdiction
and they have been granted interim
injunctions orders with respect to their
respective area of the land vice versa,
which is mentioned in the spot inspection
Report.

Copies of the injunction orders
have already been annexed as Annexure
No.2 and 4 to Writ Petition.

The copy of the spot
enquiry/verification dated 03.08.2022 is
annexed as Annexure No.A-8 to this
affidavit.

8. That it is respectfully stated that
from the perusal of the interim injunction
passed by the Civil Court dated 06.03.2018 in
the Suit N0.317 of 2018 filed by the petitioner
it is evident that the interim injunction was
with respect to area of 209.10 sq. mtr., out of
the total area of the Arazi No0.446 as
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mentioned in the plaint. Apart from the
aforesaid purchased land there is land area
610.41 sq. ft. lying vacant towards North
adjacent of the land of the Petitioner Smt.
Suman Singh, marked with 'B' in the Sketch
Plan. The petitioner is still in possession of
the total area of the land in respect of which
the interim injunction was granted by the
Civil Court. Therefore, there is no violation
of the order dated 06.03.2018 passed by the
Civil Court in Suit No.317 of 2018. Under the
aforesaid circumstances no further action is
required by the deponent as remedial
measure with regard to the land of the
petitioner."

22. On 10.8.2022, the following orders
were passed: -

"Sri Ajay Kumar Singh, Advocate
has filed his vakalathama on behalf of
respondents no.4 to 7. The same is taken on
record.

The earlier incumbent on the post
of Sub-Divisional Magistrate on whose
direction the petitioner was allegedly
dispossessed has filed his personal affidavit.
Another affidavit has been filed on behalf of
the present incumbent on the said post. Both
the affidavits are taken on record.

Sri M.C. Chaturvedi, learned
Additional Advocate General on behalf of
State Respondents prays for and is granted a
week further time to file appropriate
affidavits.  Accordingly, the matter is
adjourned for a week.

List as fresh on 18.8.2022.

In the meantime, respondent no.3
will file a better affidavit.

When the case is listed next, name
of Sri Ajay Kumar Singh shall be shown in
the cause list as counsel for the respondents.”

23. Thereafter in compliance of the
order dated 10.8.2022 passed by this Court,
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the earlier incumbent, who was holding the
post of SDM, Sadar, Varanasi submitted a
personal affidavit dated 18.8.2022 followed
by an affidavit filed on behalf of the
present incumbent holding the post of
SDM, Sadar, Varanasi, wherein in
paragraphs 3 and 4, the following have
been averred: -

"3. That it is respectfully stated
that in compliance of the order dated
14.07.2022 as well as order dated
21.07.2022 passed by this Hon'bie Court
the deponent revisited the matter and
passed order dated 13.08.2022 directing
the petitioner as well as Respondent No.4
to 6 to restore the status with regard to
possession as was existing on 31.08.2020.
Copy of order dated 13.08.2022 passed by
the deponent, is being annexed herewith
and is marked as Annexure A-1 to this
affidavit.

4. That the aforesaid order
passed by the deponent was duly complied
with and the possession of the petitioner
was restored on 16.08.2022 in the presence
of the Revenue Team. The proceeding of
restoration of possession has been duly
signed by the petitioner. Copy of the
aforesaid proceeding dated 16.08.2022, is
being annexed herewith and is marked as
Annexure A-2 to this affidavit.”

24.  As per the affidavit dated
18.8.2022 of Respondent no. 3/ S.D.M.,
Sadar, Varanasi, a stand has been taken that
Respondent no.3 has revisited the matter
while passing the order dated 13.8.2022
directing the petitioner herein and the
respondent nos. 4 and 6 in the leading
petition to restore status quo ante with
regard to the possession as existed on
31.8.2020 and the parties were also put to
liberty to get their individual rights decided
under Common Law in the pending suits.

Further, it has also been narrated that on
spot inquiry, it was found that the petitioner
in the leading petition, Smt. Suman Singh
was found in possession of plot no. 446
(area 2321.90 sg. ft) along with
constructions made by her, whereas her
area of sale deed is total 2250 sg. ft.
(209.10 sg. meter) and thus she was in
possession of excess land.

25. We have heard Shri Abhishek
Kumar, learned counsel for the petitioner in
the leading petition and for Respondent
no.5 in the connected writ petition, Sri
M.C. Chaturvedi, learned Addl. Advocate
General assisted by Ms. Akanksha Sharma,
Advocate for State-respondent as well as
Sri Ajay Kumar Singh along with Shri
Tejas Singh appearing for Respondents no.
4 to 7 in the leading petition and petitioners
in the connected writ petition.

26. Since the parties in question are
represented through their counsel and they
have given their consent for disposal of the
writ petition at the admission stage on the
basis of the affidavits so exchanged
between them, thus this Court is
proceedings to finally decide the issue in
guestion.

27. Undisputedly the petitioner in
leading writ petition claims to be the owner
of the land admeasuring 225.06 sg. mt.
being plot no. 446 situate at Village
Sushwahi, Tehsil Sadar, District Varanasi
by virtue of three separate sale deeds dated
29.5.2013, 9.7.2013 and 19.10.2015 for an
area of 750 sq. ft. each. Similarly, so far as
respondent nos. 4 and 6 in the leading writ
petition are concerned, they claim to have
been in possession and recorded title
holders of an area of 4080 sq. ft. of the
aforesaid Arazi/ plot of land by virtue of
two registered sale deeds dated 26.9.2015.
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28. It is not under dispute that the
petitioner in the leading writ petition being
Suman Singh had instituted Original Suit
no.317 of 2018 before the Court of Civil
Judge (Senior Division), Varanasi, Smt.
Suman Singh vs. Smt. Manju Devi and 2
others, in which she had obtained the
interim injunction dated 06.3.2018, so
much so, respondent nos. 4 to 6 in the
leading writ petition had also instituted
0.S. No.7 of 2019 before the Court of Civil
Judge (Senior Division), Varanasi, Smt.
Manju Devi and 2 others vs. Smt. Suman
Singh, in which injunction had been
granted on 3.1.2019 by Civil Judge (Senior
Division), Varanasi.

29. As per the pleadings so set forth in
both the writ petitions, it is explicitly clear
that both the parties are litigating their rights
before the competent court of law and as per
their own saying they are possessed with
injunction orders in their respective suits.
Notably as discussed above at first instance,
Respondent no.4 in the leading petition and
petitioner no.1 in the connected writ petition
sought administrative intervention before
Respondent no.3 for measurement of her
plot on 19.1.2019 and on 29.1.2019,
Respondent no.3 informed Respondent no.4
in the leading petition and the petitioner in
the connected writ petition that she should
undertake proceedings for demarcation
under Section 24 of the U.P. Revenue Code.
Thereafter Respondent no.6 in the leading
writ petition and petitioner no.3 in the
connected writ petition took recourse to
demarcation, however Respondent no.3
forestalled the claim for demarcation vide
order dated 22.6.2022 on the ground that the
matter was pending before the competent
civil court and thus it was not possible to
conduct the demarcation. Being
unsuccessful on two occasions, Respondent
no.7 in the leading writ petition, who
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happens to be the husband of Respondent
no.6 proceeded to make an application
before Respondent no.3 on 11.7.2020 with
regard to grant of security to raise
construction, as according to him the gates
had been uprooted and encroachment had
been made by the petitioners in the leading
writ petition. Sub-Divisional Magistrate
on the basis of the application so
preferred by Respondent no.7 in the
leading writ petition directed the Tahsil
Authorities to submit a report and on
23.7.2020, Tehsil Authorities tendered
their comments and a letter was thereafter
issued by Respondent no.3 which was
addressed to Respondent no.l. In the
meantime, on 30.7.2020 Respondent no.1
requested the SSP, Varanasi to take
preventive action against the petitioner in
the leading petition, in case they had
occupied and raised construction over the
land owned by others. Being not satisfied
with the above noted actions, the respondent
no.7 again preferred an application before
Respondent no.3 with a request to provide
police force and a team of police officials
to remove illegal possession over the land
so claimed to be possessed by Respondents
no. 4 to 7. Thereafter proceedings were
drawn and it is being alleged that the
possession of the land in question, which is
claimed to be possessed by the petitioner in
the leading writ petition stands delivered to
the respondents. The other side of the story
which is being sought to be erected by
Respondent no.4 to 7 in the leading writ
petition and petitioners no. 1 to 4 in the
connected petition is that now in the garb
of the orders passed by this Court on
14.7.2021 and 21.7.2021, the possession of
the land in question was being taken away
from them and was being handed over to
the petitioners in the leading writ petition,
putting them in possession over land which
was in excess of their ownership.
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30. Sri Abhishek Kumar, learned
counsel for the petitioner in the leading writ
petition and Respondent no.5 in the
connected petition has sought to argue that
the taking over of the possession on
7.11.2020 by the district administration
pursuant to the application so preferred by
the private respondents in the leading writ
petition was without any authority of law,
as once the matter itself was engaging the
attention of the Civil Court in appropriate
proceedings by way of suits and injunction
orders were operating, then the District
Administration could not have intervened
in between and played an adjudicatory role.
To elaborate his submission, Sri Abhishek
Kumar  argued that the  district
administration was well aware about the
factum of the institution of the suit,
pendency and operation of injunction
orders and thus while taking resort to the
proceedings of handing over the possession
not only the orders of the Civil Courts were
circumvented, but the administrative
authorities interfered with and obstructed
judicial proceedings.

31.  According to Sri Abhishek
Kumar, pursuant to the orders passed by
this Court on 14.7.2021 and 21.7.2021,
now possession had been delivered to the
petitioner while passing the orders dated
13.8.2022 and 16.8.2022 and as per his
instructions, the petitioner in the leading
writ petition and Respondent no.5 in the
connected writ petition had neither
encroached nor was in possession of even a
single inch of land in excess, which was
claimed to be possessed by Respondents
no. 4 to 7 in the leading writ petition and
petitioner in the connected writ petition.

32. Sri Ajay Singh assisted by Sri
Tejas Singh who appears for Respondents
no. 4 to 7 in the leading writ petition and

petitioners in the connected petition have
argued that the writ petition so framed and
instituted by the petitioner herein is not
maintainable as once, admittedly, civil suits
are pending inter se between the parties and
injunction orders are operating, then the
proper recourse for the petitioner herein
was to move an appropriate application in
the pending suit either by way of
amendment or impleadment in that regard.

33. Sri Singh has further argued that
in the guise of the orders dated 14.7.2021
and 21.7.2021 passed by this Court, now
the State authorities have dispossessed
Respondents no. 4 to 7 in the leading
petition and the petitioners in the connected
petition, while handing over the possession
of the entire land so owned by them to the
petitioner in the leading petition. He thus
seeks not only quashing of the order dated
13.8.2022 passed by Respondent no.3
followed by delivery of possession but also
seeks compensation to the tune of Rs.10
lakhs for illegal dispossession.

34. Sri M.C. Chaturvedi, learned
Addl. Advocate General assisted by Ms.
Akanksha Sharma has argued that
consequent to the passing of order dated
14.7.2021 and 21.7.2021, possession had
been delivered back to the petitioner in the
leading petition as appropriate orders had
been passed on 13.8.2022 and as per his
instructions the petitioner in the leading
petition was possessing excess land.
However, now the parties in question had
been directed to get their rights adjudicated
in the Civil Courts.

35. This Court is conscious of the fact
that in the past also contingencies had
arisen wherein despite pendency of suits
before the Civil Courts and operation of
injunction orders at the instance of private
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parties in relation to a private party, the
District Administration intervened in the
matter. Taking serious note of the same in
Writ-C No. 4362 of 2014, Sayeed Khan vs.
State of U.P, certain directions were issued
on 3.11.2014 and 1.12.2014, and the State
Government therefore proceeded to issue a
Government Order dated 1.12.2014 clearly
restraining the administrative authorities in
interfering or adjudicating matters, which
were within the domain of the civil courts.
The Government Order dated 10.9.2014 is
quoted hereinunder: -

ger-491fke
2(94)dt /2014

T 9fg,
IR TSR IR

qard,

T fora AfsRee, JoTo,

T IRy g erefters / g
3ifierep, JoTo |

e () SHYUMT-3 dEHs,
faias - 01 fegweR, 2014

fawg - fAst wed (private
parties) & A 3/ TR faarg ¥ de&fed
Y0 R RIS Sfeial grr fafdy
TR HRidTe! fhd oM & e ||

:-G-3-2014-

g I3E § omar g fob e
Ue&fl (private parties) & T 3fTd JMRI &
faarel & wfauy ywun, S TfRd Ty
A afted § / ferrd= & gyt S8 =amare
BRI iy omexr uikd §, § vRiNHe U4
gferd SifI@mIRal gRT S &SR & W
SIhR 3T UTRd R 3T T & a1 hooll
g ot #x oo m §1 39 UeR 9
Aoty ford M IR Ao I <UrITed gRT 3=
AV Iad fopar T g1 39 JRH H Hlo
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ey A Re arfaesT §-a - 43827 / 2014
T3¢ TH FH Io¥o AT T 03 3 (SIS
) & UL, H eI 3-11-2014 FT fmmaq
ST TR e g -

Additional City Magistrate in his
Affidavit has referred to the Government
Orders dated 15.5.2012, 30.4.2013 and
7.6.2014 as the source of power for
entering into the dispute between two
private. persons in respect of immovable
property and in interpreting the interim
order passed by the Civil Court.

Prima facie, we are of the
opinion that such reading of the
Government Order by the Additional City
Magistrate is  wholly  perverse. A
Government Order deals with the removal
of difficulties of citizens of this country,
which they face in the matter of getting
their work done in various government
Organizations/Departments  of  Uttar
Pradesh. These Government Orders do not
authorize any authority of the state to enter
into any private dispute of two persons.

Learned Standing Counsel is
directed to obtain instructions from Chief
Secretary, Government of U.P., as to
whether the Additional City Magistrate in
the garb of Government Orders referred to
above is permitted to enter into private
disputes during the "Janata Darshan" etc.
or not."

2- 39& offdRad & 3= Re
T TAT-55049 / 2014 TTRA TTd S
DI, HHR YIS Td 04 3T & UHU §
i Hlo graTerd gRT faHieh 14-10-2014 1
TSR W Yave [Har T gl

3- O FHIISM &1 FARTBR1 A
! gt wriftredr g, e e awg-a91g
R fezn-Adw ot frfd fd w1 €1 39w
o T W o5 o § fos o afdaal & e
gl Frfe & faarg Trwl geRur, St diarit
ITATerg Hio S <UTATerd Ydl 3= =<ararerdl
# aftgd € a1 fo 8 Hro =arrerd gR1 Sfafd
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ey uild § # WNfRe T g
YRl grR1 fafY SFER & Frfaret &t
ST SR SAISHR ¥ IR H1S M1 e} fean
SR | Slari Uepfd & Ul § SHfdemiiar
o T &1 3SR UIid - H G g

4- Ty T3 o § 3 T el o
TTifd R SR 3@ FT SR IR HD
Td gfera sifieTial R & 71 g ot Ty fasa
S g fr mem & oSt @1 g|e
U HFET gEAfFa fear o/, g
WHRT | Frao-e JEURy W 3y Hea,
HfAHHI T IYHT GEUANT el T8 g
fear | g8 gREd HH &1 ald
RN+ Td gferd sife1Ral g s faurii
SIS BT ghTI

5- 3G TGN BT HeTs I ST
gfAtgd foar s |-

36. Ultimately, this Court in the case
of Sayeed Khan (supra), took notice of the
Government Order. The order dated
3.12.2014 passed in  Writ Petition
N0.43627 of 2014 is quoted hereinunder: -

"List again with the name of Shri
Anil Tiwari, counsel for respondent no.5.

Shri  A. K. Goel, learned
Additional Chief Standing Counsel has
produced the copy of the government order
dated 1.12.2014 issued by the Chief
Secretary of the State whereby it has been
provided that in the matters pertaining to
immovable property between private
persons where dispute is pending before
the competent Civil Court/High Court and
other Courts, the Administrative
Authorities like the District Magistrates
and Senior Superintendents of Police
should act within their authority and within
the four corners of the law. It has been
explained that in such matters only
competent Courts have jurisdiction to pass
orders. But, this order will not be
applicable qua the government and public

properties. A copy of the government order
dated 1.12.2014 is kept on record.

In view of the order of the State
Government referred to above, the
Additional City Magistrate shall revisit his
order dated 26.4.2014 and do the needful.

List the matter in the 2nd week of
January 2015."

37. Entire gamut of the argument of
the counsel for the petitioner as well as for
the respondents centres around illegal
action of the State and its instrumentalilties
in taking possession of the land, which is
claimed to be owned by it at first instance
by the petitioner in the leading petition and
at the second instance, the Respondent no.4
to 6 in the leading writ petition, wherein
now it is being sought to be alleged that the
possession, which has been handed over by
virtue of the order dated 13.8.2022 and the
possession memo dated 16.8.2022 to the
petitioner in the leading petition is in
excess of the land claimed to be owned by
them.

38. This Court finds that once the
parties themselves have taken the recourse
to remedy under the Common Law while
instituting appropriate suits before the
competent court of law and have obtained
injunctions, then it is for them to get their
rights adjudicated while filing appropriate
application under the relevant Code in the
pending suit.

39. The Hon'ble Apex Court in the
case of Mohan Pandey and another vs.
Usha Rani Rajgaria (SMT) and others,
reported in (1992) 4 SCC 161 in paragraph
63, the following was observed: -

"It has repeatedly been held by
this cou