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(2024) 5 ILRA 11
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 24.05.2024

BEFORE
THE HON'BLE SUBHASH VIDYARTHI, J.
Civil Misc. Review Application No. 69 of 2024

M/S Rajshi Processors, Raebareli
...Petitioner
Versus
State of U.P. & Ors. ...Opposite Parties

Counsel for the Petitioner:
Sri Anurag Mishra

Counsel for the Opposite Parties:

Civil Law-Code of Civil Procedure-1908-
Order 47 Rule 1(1) - Order sought to be
reviewed takes into consideration all the
submissions made by the learned counsel for the
petitioner- Learned counsel for the petitioner
could not point out any specific material which
was placed before the Court while arguing the
writ petition and which has not been taken into
consideration by this Court while passing the
order.

While assailing the orders passed by the
Constitutional Court, the learned Advocates are
expected to act with some sense of responsibility
and to ensure the dignity of the Court even while
contending that the order passed by the Court
suffers from a patent error-The allegation that
“this Court has blindly believed the stand
of the revenue that the seller/supplier firm
were non-existent and bogus firms"” besides
being incorrect, is disrespectful towards the
Court- The court deprecates the disrespectful
manner of drafting of this review application.

Review petition is dismissed. (E-15)
List of Cases referred:

1. Madhusudhan Reddy Vs VS Narayan Reddy &
ors.: 2022 SCC OnLine SC 1034

2. Hari Vishnu Kamath Vs Syed Ahmad Ishaque
1954 SCC OnLine SC 8

3. S. Bagirathi Ammal Vs Palani Roman Catholic
Mission (2009) 10 SCC 464

(Delivered by Hon’ble Subhash Vidyarthi, J.)

1. Heard Shri Pranjal Shukla, learned
counsel for the review petitioner.

2. By means of the instant review
petition, the petitioner is seeking review of a
judgment and order dated 14.05.2024
passed by this Court in Writ Tax No.128 of
2024.

3. The petitioner is engaged in
manufacture and sale of Aluminum Casting
& Machinery Parts. The petitioner had filed
GSTR 3B for the months of May, 2019,
August, 2019 and December, 2019. The
Deputy Commissioner, Special
Investigation Branch, Commercial Tax,
Lucknow had conducted a survey of the
place of business on 25.02.2020. The
petitioner claimed to have received inward
supplies worth Rs.16,39,200/-from M/s
Ridhi Sidhi Enterprises, worth Rs.
17,25,160/- from M/s Siddhartha Trading
Company and worth Rs. 29,78,025/- from
M/s Satvik Enterprises and claimed
Rs.2,95,056/-, Rs.2,63,160/- and Rs.
4,54,275/- respectively towards I.T.C. Claim
for inward supplies received from the
aforesaid firms. Special Investigation
Branch, Agra conducted a survey of the
aforesaid three firms whereupon it came to
light that all the aforesaid three firms were
non-existent and bogus firms and the
petitioner had fraudulently claimed LT.C.
benefit of Rs.10,12,491/- without any actual
supply of goods, on the basis of the fake
invoice issued by the aforesaid three non-
existence bogus firms. The Special
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Investigation Branch found that the
petitioner had knowingly claimed excessive
amount towards .T.C. in his GSTR-2A also
and had adjusted the same in the tax payable
by him. Thus, the petitioner claimed a total
of Rs. 15,93,491/- 1.T.C. in violation of the
provisions of law.

4. The adjudicating authority issued a
notice under Section 74 in reply to which the
petitioner  submitted his  explanation
alongwith the evidence, stating that it had
received inward supplies from M/s Ridhi
Sidhi Enterprises, M/s Siddhartha Trading
Company and M/s Satvik Enterprises and in
support of its claim of actual receipt of
inward supplies, the petitioner had
submitted invoices, copies of GR (goods
receipts), e-way bill, ledger and bank
statements of the firms, evidence of
transaction of amounts through RTGS and
evidence of physical receipts of goods. The
inward supplies received by the petitioner
were entered in the stock register.

5. The adjudicating authority did not
accept the explanation of the petitioner
because the Special Investigation Branch,
Agra had found the aforesaid three firms,
namely, M/s Ridhi Sidhi Enterprises, M/s
Siddhartha Trading Company and M/s
Satvik Enterprises to be nonexistent and
bogus and that the tax invoices had been
issued without any actual supply of goods
upon which the petitioner had fraudulently
taken benefit of I.T.C. The adjudicating
authority declined the benefit of I.T.C. to the
petitioner and imposed penalty on the
petitioner and fixed the liability of interest
also.

6. The appellate authority found that in
his explanation submitted before the
adjudicating authority, the petitioner had
produced GR No. 213/dated 13.05.2019,

694/dated 21.08.2019, 695/dated
21.08.2019 and 1363/dated 15.12.2019
issued by M/s Goyal Goods Carry

Corporation, Daresi No. 2, Agra as evidence
for transport of goods from Agra to
Raebareli. The adjudicating authority found
that GR No. 213/dated 13.05.2019 and
1363/dated 15.12.2019 had been issued on a
similar format, whereas GR No. 694/dated
21.08.2019 and 696/dated 21.08.2019 had
been issued on a different format, whereas
all of those have been issued by the same
transport company and, which had no other
branch. The GSTIN-09AJBPG5336KIZ5
and phone number 6395078684 were
mentioned on the transport bilty. GST is
payable on transport services. When an
enquiry was conducted on the basis of
GSTIN number mentioned on the transport
bilty, the GSTIN was found to be not valid
as per the information available on the
common portal. The phone number
mentioned on the transport bilty, was found
to be in use of some lady at Kasganj. From
the aforesaid facts, it appears that the bilties
had been attached with the explanation of
the petitioner to somehow show the real
inward supply by making adjustments. The
adjudicating authority found that the alleged
supplier firms were non-existent and the
bilties had been produced merely to
establish transactions with non-existing
firms. No goods were transported from Agra
to Raebareli and the transactions were paper
transactions only.

7. While advancing submissions in
support of the Writ Petition filed by the
petitioner challenging the order passed by
the assessing authority and the appellate
authority, the learned counsel for the
petitioner had submitted that the petitioner
had actually received inward supplies,
which was established from the records
produced before the adjudicating authority.
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The supplier firms were having valid
GSTIN 4 registration when the petitioner
had received the supplies. Merely because
GSTIN registration of the firm was
cancelled subsequently at their own
requests, the petitioner cannot be penalized
for the same. As per Section 16 of the GST
Act, 2017, the petitioner was merely
required to be in possession of a tax invoice
or debit note issued by the supplier, receipt
of goods and actual payment of tax to the
Government. As per learned counsel for the
petitioner the requirements of Section 16 of
the GST Act, 2017 and Rule 36 of GST
Rules 2017 had been fulfilled by the
petitioner by furnishing the aforesaid
requisite documents.

8. While deciding the Writ Petition,
this Court had held that Section 16 (2) (b) of
the GST Act provides that no registered
person shall be entitled to the credit of any
input tax in respect of any supply of goods
unless he has received the goods. “Received
the goods” means the person claiming input
tax credit must have actually received the
goods. Where a person merely produces
documents mentioned in Rule 36 regarding
receipt of goods without actual receipt of
any goods and it is established that the
transaction of goods was merely paper
transactions, the person will not be entitled
to get the benefit of input tax credit in view
of the provision contained in Section
16(2)(b) of the GST Act, 2017. The
petitioner had fulfilled the documentary
requirements and the input tax credit was
granted to him. Subsequently, in an enquiry
conducted by the Special Investigation
Branch, it came to light that the firms from
which the petitioner claimed to have
received inward supplies, were non-existent
and bogus. Neither the firms were found on
the addresses, claimed by them, nor could
any godown or other premises of those firms

M/S Rajshi Processors, Raebareli Vs. State of U.P. & Ors. 13

be found and it appeared that the firms were
existing on paper only. The non-existent
firms could not have made any actual
supplies. Merely because the firm was
registered on the date of transaction, it
cannot be said that the department was
bound to give I.T.C. benefit to the petitioner,
even though it has been revealed later on the
firm was non-existent and it could not have
made any actual supplies.

9. This Court further held that the
findings of Special Investigation Branch
revealed that the petitioner had committed a
fraud against the department and the public
exchequer by claiming inward supplies from
non-existent firms to take advantage of
LT.C. It is settled law that fraud vitiates even
the most solemn proceedings and the mere
fact that the I.T.C. benefit had earlier been
granted to the petitioner merely because the
firms were registered, would not create any
estoppel against the authorities taking
appropriate action for claiming refund of the
benefit wrongly availed by the petitioner on
the ground of receiving inward supplies
from non-existent firms. This Court found
that the appellate authority had passed the
impugned order after taking into
consideration the facts and circumstances of
the case and the material available on
record.

10. The petitioner is seeking review of
the order passed by this Court on the ground
that this Court’s order suffers from errors
apparent on the face of the record as
discrepancies in the judgment are prevalent
and the judgment dated 14.05.2024 does not
deal with the material presented by the
petitioner on record. It has further been
stated in the grounds of the review petition
that “this Court has blindly believed the
stand of the revenue that the seller/supplier
firm were non-existent and bogus firms,
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which is a grave mistake and an omission
committed by the respondent at the time of
hearing and while passing the order as no
survey has been conducted by the
department on the place of business of the
supplier firms, whether it was before
cancellation or after cancellation.”

11. It has also been contended in the
review petition that Order 47 Rule 1 C.P.C.
provides for filing of an application for
review of a judgment on the basis of
discovery of important matter or evidence,
which after exercise of due diligence, was
not within the knowledge of the petitioner.
The petitioner has filed e-stamp affidavit of
the transporter to prove bona fide
transaction and the movement of goods.

12. It would be appropriate to have a
look at the provision contained in Order
XLVIIL, Rule 1 (1) C.P.C. before proceeding
any further: -

Application _ for _ review  of
judgment.—(1) Any person considering
himself aggrieved—

(a) by a decree or order from
which an appeal is allowed, but from which
no appeal has been preferred,

(b) by a decree or order from
which no appeal is allowed, or

(c)by a decision on a reference
from a Court of Small Causes,

and who, from the discovery of
new and important matter or evidence
which, after the exercise of due diligence,
was not within his knowledge or could not
be produced by him at the time when the
decree was passed or order made, or on
account of some mistake or error apparent
on the face of the record, or for any other
sufficient reason, desires to obtain a review
of the decree passed or order made against
him, may apply for a review of judgment of

the Court which passed the decree or made

the order.
* %k %k

13.  The learned counsel for the
petitioner has placed reliance upon the
judgment of the Hon’ble Supreme Court in
case of S. Madhusudhan Reddy Vs. V.
Narayan Reddy and Others: 2022 SCC
OnLine SC 1034, which was an appeal filed
against an order passed by the High Court
allowing a review application While
allowing the appeal and setting aside the
order passed by the High Court in review,
the Hon’ble Supreme Court held that the
review petition was nothing short of an
abuse of process of the Court and the same
ought to have been rejected by the High
Court as not maintainable, without having
gone into the merits of the matter.

14. The following passage from the
judgment in case of S. Madhusudhan
Reddy (Supra) discusses the law regarding
the scope of review:-

“18. A glance at the aforesaid
provisions makes it clear that a review
application would be maintainable on (i)
discovery of new and important matters or
evidence which, after exercise of due
diligence, were not within the knowledge of
the applicant or could not be produced by
him when the decree was passed or the order
made; (ii) on account of some mistake or
error apparent on the face of the record; or
(iii) for any other sufficient reason.

19. In Col. Avatar Singh Sekhon v.
Union of India 1980 Supp SCC 562, this
Court observed that a review of an earlier
order cannot be done unless the court is
satisfied that the material ervor which is
manifest on the face of the order, would
result in miscarriage of justice or undermine
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its soundness. The observations made are as
under:

“12. A review is not a routine
procedure. Here we resolved to hear Shri
Kapil at length to remove any feeling that
the party has been hurt without being heard.
But we cannot review our earlier order
unless satisfied that material errov, manifest
on the face of the order, undermines its
soundness or results in miscarriage of
Jjustice. In Sow Chandra Kante v. Sheikh
Habib (1975) 1 SCC 674, this Court
observed:

‘A review of a judgment is a
serious step and reluctant resort to it is
proper only where a glaring omission or
patent mistake or like grave error has crept
in earlier by judicial fallibility. ... The
present stage is not a virgin ground but
review of an earlier order which has the
normal feature of finality.””

(emphasis in original)

20. In Parsion Devi v. Sumitri
Devi (1997) 8 SCC 715, stating that an error
that is not self-evident and the one that has
to be detected by the process of reasoning,
cannot be described as an error apparent on
the face of the record for the Court to
exercise the powers of review, this Court
held as under:

“7. It is well settled that review
proceedings have to be strictly confined to
the ambit and scope of Order 47 Rule 1
CPC. In Thungabhadra Industries Ltd. v.
Govt. of A.P. (1964) 5 SCR 174 this Court
opined:

‘11. What, however, we are now
concerned with is whether the statement in
the order of September 1959 that the case
did not involve any substantial question of
law is an ‘error apparent on the face of the
record’. The fact that on the earlier occasion
the Court held on an identical state of facts
that a substantial question of law arose
would not per se be conclusive, for the
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earlier order itself might be erroneous.
Similarly, even if the statement was wrong,
it would not follow that it was an ‘error
apparent on the face of the record’, for there
is a distinction which is real, though it might
not always be capable of exposition,
between a mere erroneous decision and a
decision which could be characterized as
vitiated by ‘error apparent’. A review is by
no means an appeal in disguise whereby an
erroneous decision is reheard and corrected,
but lies only for patent error.’

Again, in Meera Bhanja v.
Nirmala Kumari Choudhury (1995) 1 SCC
170, while quoting with approval a passage
from Aribam Tuleshwar Sharma v. Aribam
Pishak Sharma (1970) 4 SCC 389, this
Court once again held that review
proceedings are not by way of an appeal and
have to be strictly confined to the scope and
ambit of Order 47 Rule 1 CPC.

Under Order 47 Rule 1 CPC a
judgment may be open to review inter alia
if there is a mistake or an error apparent
on the face of the record. An error which is
not self-evident and has to be detected by a
process of reasoning, can hardly be said to
be an error apparent on the face of the
record justifying the court to exercise its
power of review under Order 47 Rule 1
CPC. In exercise of this jurisdiction under
Order 47 rule 1 CPC it is not permissible
for an erroneous decision to be ‘reheard
and corrected’. A review petition, it must be
remembered has a limited purpose and
cannot be allowed to be ‘an appeal in
disguise’”.

[emphasis in original]

15. The review petition refers to a
decision of the Hon’ble Supreme Court in
the case of Sarla Mudgal, President,
Kalyani and others versus Union of India
and others, but neither its citation or case
number and date of decision have been
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given in the petition, nor has its copy been
provided to the Court and, therefore, this
Court cannot go through the aforesaid
judgment. However, the following passage
of the aforesaid judgment has been quoted in
the petition: -

“Error contemplated under the
rule must be such which is apparent on the
face of the record and not an error which has
to be fished out and searched. It must be an
error of inadvertence.”

16. The review petition refers to a
decision of the Hon’ble Supreme Court in
the case of Hari Vishnu Kamath v. Syed
Ahmad Ishaque 1954 SCC OnLine SC 8,
wherein

“...is essential that it should be
something more than a mere error; it must
be one which must be manifest on the face of
the record. The real difficulty with reference
to this matter, however, is not so much in the
statement of the principle as in its
application to the facts of a particular case.
When does an error cease to be mere error,
and become an error apparent on the face of
the record? The learned counsel on either
side were unable to suggest any clear-cut
rule by which the boundary between the two
classes of errors could be demarcated.”

17. The aforesaid observations were
made by the Hon’ble Supreme Court while
discussing the scope of a Writ of Certiorari,
as paragraph 28 of the judgment, from
where the aforesaid passage has been
extracted, begins with the words — “8. It may
therefore be taken as settled that a writ of
certiorari could be issued to correct an error
of law. But it” Although the judgment in
Hari Vishnu Kamath (Supra) is not
relevant for deciding a review petition, it
supports the approach adopted this Court

while deciding the writ Petition which was
filed seeking issuance of a Writ of
Certiorari.

18. In S. Bagirathi Ammal v. Palani
Roman Catholic Mission (2009) 10 SCC
464, the Hon’ble Supreme Court held that: -

“12. An error contemplated under
the Rule must be such which is apparent on
the face of the record and not an error which
has to be fished out and searched. In other
words, it must be an error of inadvertence.
1t should be something more than a mere
error and it must be one which must be
manifest on the face of the record. When
does an error cease to be mere errvor and
becomes an error apparent on the face of the
record depends upon the materials placed
before the court. If the error is so apparent
that without further investigation or
enquiry, only one conclusion can be drawn
in favour of the applicant, in such
circumstances, the review will lie. Under
the guise of review, the parties are not
entitled to rehearing of the same issue but
the issue can be decided just by a perusal of
the records and if it is manifest can be set
right by reviewing the order....”

19. When we examine the aforesaid
grounds taken in the memo of the review
petition in light of the law laid down by the
Hon’ble Supreme  Court in S.
Madhusudhan Reddy (Supra) relied on by
the learned counsel for the petitioner
himself, it appears that the order dated
14.05.2024 sought to be reviewed takes into
consideration all the submissions made by
the learned counsel for the petitioner. Even
while advancing submissions in support of
review application, learned counsel for the
petitioner could not point out any specific
material which was placed before the Court
while arguing the writ petition and which
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has not been taken into consideration by this
Court while passing the order dated
14.05.2024. Therefore, the ground that this
Court did not deal with the material
presented by the petitioner on record, is
without any substance.

20. So far as the allegation levelled in
the review petition that this Court has
blindly believed the stand of the revenue that
the supplier/firm was non-existent and
bogus, the Court had considered the material
that was available before it while passing the
order sought to be reviewed. The Officers of
Special Investigating Branch had conducted
a survey of premises of the suppliers from
whom the petitioner claims to have received
inward supplies and they found that the three
firms from which the petitioner claims to
have received supplies, namely M/s Ridhi
Sidhi Enterprises, M/s Siddharth Trading
Company and M/s Satvik Enterprises, were
non-existent and bogus and the invoices had
been issued without any actual supply of
goods, upon which the petitioner had
fraudulently taken benefit of Input Tax
Credit. The Appellate Authority found that
the petitioner had produced 04 goods
receipts issued by Goyal Goods Carry
Corporation, which were on different
formats and the GSTIN mentioned on the
receipts was found to be not valid, as per the
information available on the common portal.
The mobile number printed on the goods
receipts was found to be in use of some lady
living at Kasganj and it was not of any
transport Company. No material was placed
by the petitioner to rebut the aforesaid
factual findings based on the survey of the
premises of the supplier firms made by
officials of Special Investigating Branch.
While examining the validity of the
aforesaid findings, this Court found that the
findings were based on sufficient material
and did not require any interference in

exercise of writ jurisdiction of this Court. In
these circumstances, the allegation leveled
in the review petition that this Court has
blindly believed the stand of the revenue, is
also without any substance.

21. Although a litigant is well within
its right to challenge the validity of any
order in accordance with the law and in case
the order suffers from an error which is
apparent on the face of the record, the
litigant would be well within its right to say
so, but while assailing the orders passed by
the Constitutional Court, the learned
Advocates are expected to act with some
sense of responsibility and to ensure the
dignity of the Court even while contending
that the order passed by the Court suffers
from a patent error. The allegation that “this
Court has blindly believed the stand of the
revenue that the seller/supplier firm were
non-existent and bogus firms” besides being
incorrect, is disrespectful towards the Court.
This Court deprecates the disrespectful
manner of drafting of this review
application.

22. The petitioner has annexed a copy
of an affidavit of one Vishal Goyal stating
that he had taken goods from M/s Ridhi
Sidhi, Siddharth Trading and Satwik
Trading Company and had delivered the
same to the petitioner during 2019-2020 and
that his Transport Company is active. The
mobile number and the GST number
mentioned on the receipts were wrong and
the transporter does mnot have GST
registration. The copy of the affidavit does
not bear any stamp of Notary. The material
which the petitioner now produced before
this Court, could have very well be brought
by him before the Appellate Authority by
exercise of due diligence, but he did not do
so. Moreover, it supports the findings of the
appellate authority that the GST number and
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the mobile number mentioned on the
transporter’s receipt were fake. Therefore,
the copy of the affidavit of Vishal Goyal
filed by the petitioner along with the review
application does not provide any good
ground for review of the earlier order.

23. In view of the foregoing
discussion, the review petition is dismissed.
(2024) 5 ILRA 18
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 17.05.2024

BEFORE

THE HON'BLE RAJIV GUPTA, J.
THE HON’BLE SHIV SHANKER PRASAD J.

Criminal Appeal No. 128 of 1983
Connected with
Government Appeal No. 877 of 1983

Hari Shankar Rai ...Appellant
Versus

State ...Respondents

Counsel for the Appellant:
Sri A.D. Gilani, Sri A.D. Giri, Sri R.K. Shahi,
Sri S.K. Rai

Counsel for the Respondents:
A.G.A., Sri Harish Chandra Tiwari

Criminal Law-Indian Penal Code-1860-
Sections-302 & 304 (I) -There is an
unsuccessful attempt by the defense specially the
accused to prove that the murder of the
deceased occurred in self-defence- Mother of
accused was not brought into the witness box to
testify about that incident- Ignoring the direct
evidence like testimonies of eye-witness in which
P.W.-1 is elder brother of the deceased whereas
P.W.-2 and P.W.-3 are independent withesses as
also the medical evidence and the relevant
documents, only on assumption and
presumption, the trial court convicted the
accused under Section 304-I of I.P.C- Ocular

evidence always prevails over the medical
evidence- Minor discrepancy on the part of the
Investigating Officer does not effect on the
otherwise clinching evidence produced by the
prosecution-Result Impugned order set aside-
accused-appellant is convicted for the offence
under Section 302 I.P.C. and sentenced to
undergo life imprisonment.

Government Appeal allowed and Criminal
Appeal dismissed. (E-15)

List of Cases cited:
1. Jai Deo Vs St. of Pun. 1963 Cr.L.J. 493

2. Tara Chand Vs St. of Har. reported in 1972
SCCr.R.9

3. Darbara Singh Vs St. of Pun. reported in
(2012) 10 SCC 476

4. Mritunjoy Biswas Vs Pranab @ Kuti Biswas &
anr. (2013) 12 SCC 796

(Delivered by Hon’ble Rajiv Gupta, J.
&
Hon’ble Shiv Shanker Prasad, J.)

1. Heard Mr. R K. Shahi, learned
counsel for the accused, Mr. Harish Chandra
Tiwari, learned counsel for the first
informant and Mr. Jitendra Kumar Jaiswal,
learned A.G.A. for the State in both the
appeals, as well as perused the record.

2. Since these criminal appeal as well
as government appeal are directed against
the judgment and order dated 19th January,
1983 passed in Sessions Trial No. 245 of
1981 (State Vs. Mahendra Rai & Hari
Shanker Rai) arising out of Case Crime No.
215 of 1979 (251/3), under Section 302 of
L.P.C., Police Station, Tariya Sujan, District-
Deoria, whereby the accused Hari Shanker
Rai has been convicted and sentenced to
undergo four years rigorous imprisonment
for the offence punishable under first part of
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Section 304 of I.P.C., whereas the accused
Mahendra Rai has been acquitted for the
offence punishable under Section 302 of
I.P.C., the same have been heard and
clubbed together and are being decided by
this common judgment.

3. During the pendency of the instant
Government Appeal before this Court, the
accused-respondent no.1 Mahendra Rai has
already passed away and the Government
Appeal qua accused-respondent no.l
Mahendra Rai has been abated vide order
dated 31st August, 2022.

4. The prosecution case as cropped
up from the records of both the above
appeals is that on a written report given
by the informant/P.W.-1 Shivji dated 13th
December, 1979 (Exhibit-ka/1), first
information report (Exhibit-Ka/8) came
to be registered on 13th December, 1979
at 1305 hours at Police Station-Tariya
Sujan, District-Deoria  against the
accused Hari Shanker Rai @ Chhotey and
Mahendra Rai under Section 302 of I.P.C.
In the written report, it has been alleged
by the informant/P.W.-1 that his brother
Krishna Kumar was studying in Lok
Manya Inter College. The accused Hari
Shankar Rai @ Chhotey also studied in
the same school. There was a fight
between his brother Krishna Kumar and
accused Harishanker Rai @ Chhote a few
days back over some issue. Because of
said fight, on 13th December, 1979 at
08:00 a.m. in the morning, when his
brother Krishna Kumar was going to have
tea from the western side of the road,
while passing in front of the house of
Harishankar alias Chhote, he saw that
accused Harishanker Rai @ Chhotey and
his father Mahendra Rai assaulted his
brother Krishna Kumar by knives on his
chest and stomach with intention to kill

him due to which his brother Krishna
Kumar sustained injuries and fell down.
Due to noise, Navrang Prasad, Ramji,
Subhan, Radha Kishna, Prasad, Kanu and
Ram Kankan Ram, the informant and
many other persons reached there, by
then the accused Harishankar and
Mahendra Rai ran away. The informant
took his brother Krishna Kumar, who was
in a serious condition, to the Government
Hospital at Tamkuhi Road for his
treatment. The incident has been
witnessed by above witnesses and many
other people. While the treatment of his
brother Krishna Kumar was going, on at
the Government Hospital, Tamkuhi Road,
his brother succumbed to the said injuries
caused by the accused, namely,
Harishanker Rai @ Chhotey and
Mahendra Rai. After leaving the dead
body of his brother at Government
Hospital, he came to the Police Station
for lodging the first information report.

5. After lodging of the first information
report, P.W.-4 Sub-Inspector Ausaf Ahmad
Khan, after taking over the charge of
Investigating  Officer, went to the
Government Hospital, where the dead body
of the deceased was lying and at about 02:45
p.m. he prepared the inquest report (Exhibit-
ka/2) of the body of the deceased. Thereafter
P.W.-4 prepared the diagram and chalan
(Exhibit-ka/3 and 4). After keeping the dead
body of the deceased in a sealed cover, the
same was sent to the Mortuary for post-
mortem.

6. An autopsy of the deceased has been
conducted by Dr. C.B. Singh (P.W.-5) on
14th December, 1979 at 11:15 a.m. and in
the autopsy report (Exhibit-ka/7), the cause
of death of the deceased has been reported
to be shock and haemorrhage as a result of
following ante-mortem injuries:



20 INDIAN LAW REPORTS ALLAHABAD SERIES

“1. Stab wound with incised
margins I cm. x 1 cm. x chest cavity deep on
the front and middle of chest, 8 cm. below
the sternal notch.

2. Stab wound with incised
margins 1 cm. x abdominal cavity deep on
the right side of abdomen, 6 cm above the
umbilicus at 11°0 clock position.

3. Multiple abrasion on an area of
2 cm. at the base of right thumb.”

7. On the very day of incident i.e. 13th
December, 1979, PW.-4 ie. the
Investigating Officer inspected the place of
occurrence and prepared site plan (Exhibit-
ka/5) and found the earth scratched. He
recorded the statement of Subhan and Radha
Kishun. He also arrested the accused
Mahendra Rai in Tamkuhi market. On 17th
December, 1979, a site plan (Exhibit-ka/11)
of the house of the accused was also
prepared. Thereafter the investigation was
taken over by Sri Lalji Singh, who after
conclusions of the statutory investigation
under Chapter XII Cr.P.C. has submitted the
charge-sheet (Exhibit-Ka/6) against both the
accused persons, namely, Mahendra Rai and
Hari Shanker Rai on 30th January, 1980.

8. On submission of charge-sheet, the
concerned Magistrate took cognizance in the
matter and committed the case to the Court
of Sessions by whom the case was to be
tried. On 12th April, 1981, the concerned
Court framed following charges against the
accused-persons:

“CHARGES
I, S.L. Tripathi, Sessions Judge,
Deoria, hereby charge you-
1. Harishanker Rai alias Chhote,
&
2. Mahendra Rai
as follows :-

That you, on 13.12.1979, at about
830 am. , in village Seorahi, P.S.
Tarayasujan of this district, did commit
murder by intentionally or knowingly
causing the death of Krishna Kumar (with
knife) and thereby committed an offence
punishable u/S 302 of Indian Penal Code
and within the cognizance of this Court of
Sess.

And I hereby direct that you be
tried by this Court on the aforesaid charge.”

9. The charges were read out and
explained in Hindi to the accused, who
pleaded not guilty and claim to be tried.

10. The trial started and the
prosecution has examined six witnesses,
who are as follows:-

1 Shivji (complainant) (elder brother of the P.W.
deceased)/eye witness as per the prosecution -

—_

2 Subhan (resident of village Sevarahi, Police P.W.
Station-Sevarahi)/another eye witness as per the -2
prosecution

3 Radha Kishun (resident of Tamkuhi Road, P.W.
Police Station-Sevarahi), other eye-witness of -3
the incident as per the prosecution

4 Sub-Inspector Ausaf Ahmad Khan, the first P.W.
Investigating Officer -4

5 Dr. Chandra Bhushan Singh, the then Medical P.W.
Officer, Sadar Hospital, Deoria, who conducted -5
the autopsy of the deceased

11. The prosecution in order to
establish the charges levelled against the
accused-appellant has relied upon following
documentary evidence, which were duly
proved and consequently marked as
Exhibits:

1 Written report  dated
December, 1979

13th Ex.Ka.-1
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2 First Information Report dated Ex.Ka.-8
13th December, 1979

3 Injury report of the deceased Ex.Ka.-10
Krishna Kumar

4 Entry of registration of case in Ex. Ka/9
General Diary

5 Inquest report dated 13th Ex.Ka.-2
December, 1979

6 Diagram of the dead body ofthe Ex.Ka.-3
deceased

7 Chalan of the dead body of the Ex.Ka.-4
deceased

8 Post-mortem report of the Ex.Ka.-7
deceased dated 14th December,
1979

9 Charge-sheet original dated Ex.Ka.-11

30th January, 1980

10 Site plan with index dated 13th Ex.Ka.-5
December, 1979

12. The defence in support of their case
has also produced following documentary
evidence:

1 Injury report of accused Hari Shanker Ex.Kha.-
Rai 1
2 Awadhesh Kumari wife of accused Ex.Kha.-
Mahendra Rai 2
13. After completion of the

prosecution evidence, statement of the
accused was recorded under Section 313
Cr.P.C. The accused Hari Shanker Rai and
Mahendra Rai, while giving their statements
in the Court, denied the prosecution
evidence and stated that they have been
falsely implicated on account of harbouring
grudges. The accused have also stated that
they lived at a distance of about one furlong
from the house of the deceased. Accused
Hari Shanker Rai also conceded that he was
the rival contestant in the election of the
Students Union against the accused Krishna
Kumar and the deceased had beaten him in
that  connection. However, accused
Mahendra Rai had not accepted the said

grudge. Both the accused have also denied
that they had committed the murder of the
deceased Krishna Kumar or that any
witnesses had seen them in commissioning
of the alleged crime. They have also stated
that they did not know about the medical
examination of Krishna Kumar, his death on
account of those injuries and the
postmortem examination. They also did not
know about the lodging of the report,
preparation of the site plan and the scratched
blood-stained earth. They have further
stated that they have been falsely implicated
due to enmity. The accused Hari Shanker
Rai has further stated that before the
occurrence, some heated conversations were
exchanged between him and the deceased
Krishna Kumar and the deceased Krishna
Kumar had threatened him. He has again
stated that on 13th December, 1979 at about
07:30 a.m. when he was sitting in his
verandah, the deceased along with three
other persons had come and beaten him
mercilessly by stick and when his mother
Avadhesh Kumari tried to save him, she had
also been beaten by them. Then, his mother
Avadhesh Kumari wielded a sickle in self-
defence due to which the deceased Krishna
Kumar sustained injuries. After that,
accused Hari Shanker Rai went to his
relative’s place. He also got himself
medically examined and a police report has
also been lodged by him on which the Police
made local inspection.

14.  Apart from the documentary
evidence, both the accused Hari Shanker Rai
as well as Mahendra Rai have also produced
two witnesses in their defence, who are as
follow:

1 Dr. Pavan Kumar Srivastava, who D.W.-1
had medically examined the
accused Hari Shanker Rai and
prepared the medical examination
report (Exhibit-Kha/l)
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2 Dr. Satya Prakash Tripathi, who D.W.-2
had medically examined the wife of
accused Mahendra Rai, namely,

Smt. Avadhesh Kumari and
prepared medical examination
report (Exhibit-Kha/2)

15. On the basis of above evidence oral
as well as documentary adduced during the
course of trial, the trial court, while passing
the impugned judgment, while relying upon
the defence argument that the role of
accused Mahendra Rai in the holistic view
as per the testimonies of P.W.1 Shivji, PW.-
2 Subhan and P.W.-3 Radha Kishun, is
doubtful, has recorded its finding that
undoubtedly the prosecution evidence
makes the participation of the accused
Mahendra Rai in the entire occurrence
extremely doubtful and the benefit of doubt
must be extended to him. Consequently, the
trial court has opined that the accused
Mahendra Rai had nothing to do with the
murder of the deceased Krishna Kumar and
therefore, he must be acquitted of the charge
of murder levelled against him. So far as the
role of accused Hari Shanker Rai is
concerned, the trial court has recorded that
there is absolutely no occasion to doubt that
he has not committed the murder of the
deceased. The trial court has also not
accepted the argument of the defence
counsel that since no blood was found on the
spot, therefore, the place of occurrence is
doubtful. In that regard, the trial court has
recorded its finding that the scratched earth
had been found by the Investigating Officer
(P.W.-3), then no blood was found anywhere
else nor even the accused had shown the
blood at any other place to the Investigating
Officer. Hence, the above argument too has
no force and particularly where the
witnesses had consistently testified to prove
the place of occurrence. The trial court has
also recorded that the edge of the motive
was also not very relevant where it was

established by cogent evidence that an
occurrence had really taken place.

16. The trial court has also not
accepted the theory of self-defence put forth
by the defence counsel on behalf of the
accused Hari Shanker Rai that the deceased
was the aggressor, who came inside the
house of the accused along with three other
persons and started beating him by stick and
when his mother, namely, Awadhesh Kumari
tried to save him, they also had beaten her
because of the same, accused Hari Shanker
Rai and his mother Awadhesh Kumari
sustained injuries and in the self-defence,
the accused caused injuries to the deceased
Krishna Kumar. The trial court has recorded
that neither the accused has produced
Awadhesh Kumari before the trial court as
defence witness nor any blood was found
inside the house. The stick which is alleged
to have been used by the deceased was also
not available nor has the same been
produced by the defence before the trial
court. Hence the theory of self-defence
could not be said to be correct.

17. So far as the medical examination
report of the mother of the accused Hari
Shanker Rai, namely, Awadhesh Kumari
(wife of accused Mahendra Rai) (Exhibits-
kha/l and 2) produced by the defence in
order to prove the theory of self-defence, is
concerned, the trial court has opined that the
injuries sustained by Awadhesh Kumari
were not connected with the occurrence in
which the deceased Krishna Kumar had lost
his life.

18. Relying upon the injury report of
accused Hari Shanker Rai and the testimony
of D.W.-1, who medically examined him,
the trial court has recorded that it is possible
that the accused Hari Shanker Rai might
have received his injuries in the same
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occurrence. The eye-witnesses of the
occurrence had seen the occurrence from the
stage where the two knife blows had been
given and not the earlier part of it which
occasioned the use of knife. As such, the
possibility could not be ruled out that the
deceased Krishna Kumar attacked the
accused Hari Shanker and caused injuries to
him and thereafter, accused Hari Shanker
whipped out a knife and committed murder.
The theory of self-defence has been put
forward before the trial court in that respect.
Although the said theory was not placed in
the same manner but as the facts are
sufficiently eloquent, that benefit could not
be withheld.

19. The trial court has further recorded
that in the circumstances, when the deceased
attacked accused Hari Shanker Rai, he had
right to protect himself in the form of self-
defence, but his attacking the deceased
Krishna Kumar twice with a knife shows
that he exceeded the right of self-defense.
Relying upon the judgment of the Hon’ble
Supreme Court in the case of Jai Deo Vs.
State of Punjab reported in 1963 Cr.L.J. 493
wherein it was held that the accused must
stop as soon as the apprehension to him
disappeared, the trial court has opined that
in the present case the accused Hari Shanker
had done the same, once he stabbed the
deceased and then followed him to a
distance of two steps and gave another knife
blow on the stomach of the deceased, which
clearly shows that the accused had exceeded
the right of self-defence. The trial court, in
view of the judgment of the Hon’ble
Supreme Court in the case of Tara Chand Vs.
State of Haryana reported in 1972 SC Cr.R.
9, has held that the accused Hari Shanker
was guilty of the offence punishable under
the first part of Section 304 I.P.C. The trial
court has, therefore, convicted him for that
offence and sentenced him to undergo four

years rigorous imprisonment, whereas the
trial court has acquitted the accused
Mahendra Rai for the alleged charge
granting him benefit of doubt.

20. Being aggrieved with the
impugned judgment and order of conviction
passed by the trial court, the accused-
appellant Hari Shanker Rai has preferred the
present Criminal Appeal, whereas the State
of U.P. has preferred the present
Government Appeal against the impugned
judgment of acquittal of accused Mahendra
Rai by the trial court.

21. Assailing the impugned judgment
and order of conviction, the learned counsel
for the accused-appellant in present criminal
appeal and learned counsel for the accused-
respondent in the government appeal, has
advanced following submissions:

(1) PW.-2 Subhan and P.W. -3
Radha Kishun are not eye-witness but
chance witnesses because, as per the
prosecution case, they reached at the place
of occurrence when the incident has already
taken place. Even otherwise, P.W.-1 Shivji
being the elder brother of the deceased is an
interested witness.

(ii). There are major
contradictions in the statements of the
alleged prosecution witnesses i.e. P.W.-1,
P.W.-2 and P.W.-3, therefore, the same are
not reliable and trustworthy.

(iii)) Crime weapon i.e. knife,
which is alleged to have been used by the
accused for stabbing the deceased Krishna
Kumar, has not been recovered nor the same
has been sent for its chemical examination
to the Forensic Science Laboratory.

(iv) Blood stained earth has also
not been collected by the Investigating
Officer nor the same has been sent for
chemical examination.
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(v). No recovery memo has been
prepared by the Investigating Officer either
of the knife (Ala Katla) or the blood stained
earth.

(vi). There was no motive for the
accused to commit the alleged crime.

(vii). As per the prosecution
specially the eye-witnesses i.e. PW.-1, P.W.-
2 and P.W.-3, the accused Hari Shanker
caused injuries to the deceased Krishna
Kumar by knife which does have one side
edge, whereas in his testimoney, P.W.-5 Dr.
C.B. Singh has opined that edges of both
sides of injury nos. 1 and 2 were clean cut,
meaning thereby that the injury nos. 1 and 2
can be caused by a weapon having edges on
both sides. As such, the medical evidence
does not support the prosecution version.

22.  On the basis of the above
submissions, learned counsel for the
accused-appellant in Criminal Appeal has
submitted that since the prosecution has
completely failed to established its case
beyond reasonable doubt against the
accused-appellant and the evidence on
record has not been examined in correct
perspective by the trial Court, the impugned
judgment and order passed by the trial court
convicting and sentencing the accused-
appellant under the first part of Section 304
LLP.C. to undergo four years rigorous
imprisonment cannot be legally sustained
and is liable to be quashed.

23. On the other-hand, learned counsel
for the first informant and the learned
A.G.A. for the State in criminal appeal as
well as in government appeal submit as
under:

i. The submission of the learned
counsel for the accused-appellant and the
accused-respondent that the motive is not
clear, is incorrect. From the version of the

first information report as well as from the
version of the first informant/P.W.-1,
wherein it has been stated that due to
students union election, there was
altercation between the accused Hari
Shanker Rai and the deceased Krishna
Kumar and the deceased had beaten accused
Hari Shanker Rai one or two months back
and because of the same, the accused Hari
Shanker Rai harboured grudge, it is
established that the accused has motive or
intention to commit the alleged crime. Even
otherwise, in the statement recorded under
Section 313 Cr.P.C., the accused Hari
Shanker Rai has admitted that due to
election of students union, the deceased had
beaten him.

ii. Medical examination reports of
the accused Hari Shanker Rai and his mother
Awadhesh Kumari i.e. Exhibits-kha/l and 2
are fabricated, as no such injuries were
caused by the deceased nor the incident as
alleged by accused Hari Shanker Rai has
ever taken place. In order to establish a cross
case and also for establishing theory of self-
defence, such false incident has been built
up by the defence.

iii. In the site plan (Exhibit-ka/5)
dated 13th December, 1979 prepared by the
Investigating Officer, Point “D” has been
marked for indicating the presence of P.W.-
2 Subhan at the time of occurrence, meaning
thereby that P.W.-2 has seen the incident
with his own eyes. As such the submission
of the learned counsel for the accused-
appellant and learned counsel for the
accused-respondent that he is a chance
witness is also incorrect. He is an eye
witness to the incident.

iv. For establishing the theory of
self-defence, the defence has shifted the
place of occurrence by submitting that the
verandah of the house of the accused was the
exact place of occurrence, where the
deceased came along with three persons and
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had beaten the accused Hari Shanker by
stick and when his mother tried to save him,
they had also beaten her. In response thereto
his mother wielded the deceased with sickle
due to which he sustained injuries. When as
matter of fact, the incident took place in
front the shop of Jugul from where the house
of the accused Mahendra Rai is 15 to 16
steps away and the said place of occurrence
has sufficiently been proved by the
prosecution.

V. Though the first
informant/P.W.-1 Shivji is the brother of the
deceased but he is one of the eye-witness,
who saw the entire incident with his open
eyes. He is throughout consistent from the
initial stage of lodging of the first
information report and till the conclusion of
his testimony before the trial court.
Therefore, his testimony cannot be
discarded on the ground of his being brother
of the deceased.

vi. In the statement recorded under
Section 313 Cr.P.C., the accused Hari
Shanker Rai built up a cross case by stating
that on the date of the incident i.e.
13.12.1979 at about 7:30 a.m. when he was
sitting in his varandah deceased Krishna
Kumar and three others came there and had
beaten him, when his mother came to rescue
him, she too was beaten. His mother in her
defence saved her with sickle in which
Krishna Kumar got injured. However, such
cross case has not been fully established by
the defence either by oral or by documentary
evidence. From the statement of D.W.-1 Dr.
Pawan Kumar Srivastava, which has heavily
been relied upon by the defence as he has
examined the accused-appellant
Harishanker and found five injuries on his
person, it crops up that injuries found by
D.W.-1 on the body of the accused Hari
Shanker Rai have been reported to be caused
at around 9 to 12 O’clock at day time on
13.12.1979 but as per prosecution story the

incident has taken place on 13.12.1979 at
about 8:30 a.m. meaning thereby the
incident dated 13.12.1979 at 8:30 am.
occurred prior to the receiving of injuries on
the person of accused-appellant
Harishanker. It has not been established by
the appellant/ defence that the injuries on the
person of Harishanker has been inflicted by
Krishna Kumar in the same incident as
alleged by prosecution. It is also pertinent to
mention here that with regard to the incident
in which such injuries have been sustained
by accused Hari Shanker, no complaint or
first information was lodged by the accused
at the police station concerned.

vii. The medical examinations of
accused Hari Shanker Rai and his mother
Awadhesh Kumari have not been been
conducted through Majroobi Chiththi of
police station concerned. Even otherwise,
the medical examination reports of accused
Hari Shanker Rai and his mother Awadhesh
Kumari have been prepared in private
capacity after two days of the actual incident
occurred. Not only this Harishanker has
given an application at police station
concerned on 17.12.1979 as an afterthought
wherein he has stated that his mother had
caused injuries to Krishna Kumar with knife
in her defence, whereas accused
Harishanker has already stated in his
statement under section 313 Cr.P.C. that his
mother caused injuries to Krishna Kumar
with sickle.

viii. It is also noteworthy that this
application has not been proved by him in
his defence nor the same is exhibited as
defence document and it seems that this
application has been prepared and given to
the concerned Superintendent of Police as
an afterthought with ulterior motive.

ix. There are no inconsistencies or
contradictions in the testimonies of all the
prosecution eye witnesses i.e. PW.-1, PW.-
2 and P.W.-3 and the inconsistencies or
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contradictions pointed out by the learned
counsel for the accused-appellant and
accused-respondent are too minor.

24.  On the basis of the aforesaid
submissions, learned A.G.A. submits that as
this is a case of direct and clinching
evidence, the testimonies of eye witnesses,
namely, P.W.-1, PW.-2 and P.W.-3, namely,
Shivji, Subhan and Radha Kishun who are
consistent throughout in their examination-
in-chief and the cross-examinations inspire
confidence in the facts and circumstances of
the case and they have disclosed about the
commissioning of the offence of murder of
the deceased Krishna Kumar and the same
has also been supported by the medical
evidence in all material particulars,
therefore, trial court has committed gross
error in convicting the accused-appellant
Hari Shanker Rai under first part of Section
304 I.P.C. Despite the defence having been
failed to establish its case of self-defence
and the trial court has recorded its finding
that the accused Hari Shanker had exceeded
his right of self-defence, the trial court while
ignoring the entire evidence produced by the
prosecution, has passed the impugned
judgment. The accused Hari Shanker Rai is
liable to be convicted for the offence
punishable under Section 302 I.P.C. instead
of Section 304 Part-I .P.C. As such the
appeal filed by the accused-appellants, who
committed heinous crime of murdering the
deceased Krishna Kumar is liable to be
dismissed.

25. In reply to the submissions made
by the learned counsel for the accused-
respondent in Government Appeal, learned
A.G.A. and the learned counsel for the first
informant submit that the prosecution has
fully established its case beyond reasonable
doubt against the accused-respondents by
oral as well as documentary evidence but the

trial court has not examined the same and
passed the impugned judgment of acquittal
of accused Mahendra Rai only on the
argument raised by the defence counsel
before the trial court, which is per-se illegal
and is liable to be quashed. The learned
A.G.A. and learned counsel for the first
informant further submit that in support of
the above argument, learned counsel for the
accused-respondent has failed to produce
any documentary as well as oral evidence
before this Court as well as trial court. There
exist direct evidence against the accused
Hari Shanker Rai by way of testimonies of
PW.-1, PW.-2 and P.W.-3. As such, the
Government Appeal filed by the State is
liable to be allowed by reversing the
impugned judgment of the trial court and
convicting and sentencing him for the
offence under Section 302 I.P.C. The learned
A.G.A. also submits that since the
Government Appeal qua the accused-
respondent Mahendra Rai has already been
dismissed as abated, nothing is required to
be said in his case.

26. We have examined the respective
contentions urged by the learned counsel for
the parties and have perused the records of
the present appeal including the trial court
records.

27. The only question requires to be
addressed and determined in this appeal is
whether the conclusion of guilt arrived at by
the learned trial court and the sentence
awarded is legal and sustainable in law or it
suffers from infirmity and perversity.

28. Before entering into the merits of
the case set up by the learned counsel for the
accused-appellant in criminal appeal,
learned counsel for the accused-respondent
in government appeal and the learned
A.G.A. as also the learned counsel for the
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first informant in both the appeals qua
impugned judgment and order of conviction
passed by the trial court, it is desirable for us
to briefly refer to the statements of the
prosecution witnesses as well as the defence
witnesses.

29. P.W.-1 Shivji in examination-in-
chief stated that the accused Harishankar is
the son of accused Mahendra Rai. Both of
them are residents of Tamkuhi Road. House
of both the accused is 100 steps away from
his house to the west. He further stated that
he is elder brother of the deceased Krishna
Kumar He was murdered 2 years and 8
months ago at 08:30 a.m. (morning) in front
of Jugul's shop. House of accused Mahendra
Rai is 15-16 steps away from Jugul's shop.

30. This witness further stated that
when the deceased Krishna Kumar was
proceeding towards the station to have tea
while he himself was coming from the sugar
mill after collecting tax, the accused
Harishankar and Mahendra Rai stopped
Krishna Kumar and the accused Harishankar
stabbed Krishna Kumar. Mahendra had
exhorted the accused Hari Shanker Rai to
kill Krishna Kumar. The knife blow was
sustained by his brother in his chest, then
Mahendra caught hold the hand of Krishna
Kumar from behind and then accused
Harishankar gave the second blow of the
knife in the stomach of Krishna Kumar.
Krishna Kumar screamed and fell there.
This witness, Naurang, Subhan, Radha
Kishun, Ramji and Rama Kant while
making alarm reached there and then both
the accused ran away to their house. P.W.-1
picked up Krishna Kumar and took him to
Tamkuhi Road Hospital. When he went to
take medicine on the advise of Doctor, his
father Jamuna Rai reached there. Two hours
later, Krishna Kumar died in the said
hospital.

31. This witness again stated that the
accused Hari Shanker Rai and his brother
Krishna Kumar studied in Lokmanya Inter
College, Tamkuhi Road. The accused Hari
Shanker Rai was contesting election for the
post of General Secretary of Student Union
in which his brother was campaigning for
his opponent. A month or two, prior to the
incident, there was a fight between the
accused Hari Shanker Rai and the deceased
Krishna Kumar on the same issue and the
deceased Krishna Kumar hit the accused
Harishankar. Krishna Kumar was not
contesting the election for the post of
General Secretary of Student Union. In the
first information report, he did not mention
that the deceased Krishna Kumar hit the
accused Hari Shanker Rai. Later that quarrel
was resolved amongst them.

32.  In the cross examination-this
witness denied that the deceased Krishna
Kumar was not going to take tea. He stated
that he did not lodge the first information
report under influence of anyone. The
deceased  Krishna  Kumar  became
unconscious after getting injured. The
deceased Krishna Kumar used to go to take
tea every day, therefore, he mentioned in the
first information report that he was going to
take tea. In normal course, he used to go
daily to collect tax.

33. This witness further stated that at
the time of incident, no one came from the
nearby shops because the shops were closed.
He saw the incident from a distance of 30-
35 steps away while the accused Hari
Shanker was stabbing the deceased with
knife. The accused Mahendra Rai did not
stab the deceased. In the first information
report he has not disclosed that the accused
Hari Shanker Rai was holding a knife at the
time of incident, as he was nervous. Then,
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this witness stated that the first knife blow
was given on the chest of the deceased and
the second knife blow was given in his
stomach. Blood oozed from both the places.
This incident took place at 2-3 steps beside
the road. This witness stated that he took the
deceased Krishna Kumar to the hospital by
rickshaw. The doctor met him in the hospital
and admitted his brother there and examined
the injuries. His father reached the hospital
within 10-15 minutes. He denied the fact
that his father had taken the deceased
Krishna Kumar to the hospital.

34. This witness again stated that he
did not see mother of the accused Hari
Shanker on the spot. He also did not see any
injuries on the person of accused Hari
Shanker Rai. He denied that the fact that the
deceased Krishna Kumar went at the house
of Harishankar and assaulted him and his
mother. He further denied the suggestion
that the mother of accused Hari Shanker Rai
used sickle in defence. He further denied the
suggestion that the Investigating Officer
came to the spot and on his advice, they
changed the place of the incident. He further
denied that there were no witnesses at the
spot and the accused Mahendra Rai was not
at home on the day of the incident.

35. P.W.-2 Subhan, alleged star eye
witness stated in his examination-in-chief
that about 2 years and 8 months back, the
deceased Krishna Kumar was murdered at
08:30 a.m. in the morning. He was getting a
shave at the barber shop and was sitting
inside the shop. When the deceased Krishna
Kumar was going from the south, accused
Harishankar abused him and then
Harishankar stabbed the deceased Krishna
Kumar. One knife blow was given on his
chest and the other one was given on the
stomach of the deceased due to which the
deceased Krishna Kumar fell down. The

accused Mahendra was standing behind
him. On the alarm being raised, the accused
ran away. The incident was witnessed by
P.W.-3 Radha Kishun, Naurang, Ramji and
P.W.-1 Shivji. The deceased Krishna Kumar
was taken to the hospital, where he died.

36. In the cross-examination, this
witness stated that when Krishna Kumar fell
and screamed, he came out of the shop. The
deceased Krishna Kumar had fallen towards
his south on the unpaved track. He had fallen
2 to 4 steps away from him. He further stated
that at the time of incident he did not see the
wife of accused Mahendra Rai i.e. mother of
accused Harishanker Rai. He denied not to
have seen the incident and since he is a
servant of Jamnadas, he is giving false
deposition. He did not see any injury on the
person of accused Harishanker.

37. P.W.-3 Radha Kishun, other
prosecution star eye witness stated in his
examination-in-chief that the murder of
Krishna, son of Jamuna took place two and
half years back at 7:00 a.m. or 7:30 a.m. in
the morning. The murder took place near the
barber's shop on the other side of the road in
front of Mahendra's house. He was going
from the bank to the station. He saw the
incident from a distance of 20-25 paces. The
accused Harishankar assaulted the deceased
Krishna Kumar by a knife. He sustained
injuries in his chest and stomach. This
witness again stated that the incident was
witnessed by several people but the accused
ran away.

38. In the cross-examination, this
witness stated that there is a transformer at
the intersection and there is a bank 5-6 shops
away from it on the east side. On the date of
incident he was present on the west road in
front of transformer. When he saw, the
deceased Krishna Kumar had fallen. A
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crowd of 50-60 people assembled there.
He also ran and reached there. The
deceased Krishna Kumar had fallen 10
steps west of the house of accused
Mahendra Rai. At the relevant time, only
the barber shop was open, whereas the rest
of the shops were closed. This witness
further stated that the deceased Krishna
Kumar was not stabbed after he fell down.
He disclosed to the Investigating Officer
that knife blows were given on the
stomach and chest of the deceased. He
then stated that Jamuna is his neighbour.
He did not notice, if blood spilled out on
the spot. The deceased Krishna Kumar had
fallen in supine position.

39. Lastly, this witness stated that large
number of persons assembled at the
doorstep of Mahendra as well as on the
terrace. He did not notice any injury either
on the person of wife of Mahendra (mother
of accused Harishanker) or on the person of
accused Harishanker. He denied to give false
statement being the neighbour of Jamuna
and he did not see the accused Mahendra Rai
on the date of incident.

40. P.W.-4 Sub-Inspector Ausaf
Ahmad Khan in his examation-in-chief
stated that he went to the hospital the same
day and recorded the statement of first
informant Shivji. He found the dead body of
the deceased Krishna Kumar in the hospital.
He prepared the inquest report, photo of the
dead body etc. He further stated that at the
spot, he found ground scratched but he did
not found any blood. The accused was
searched but was not found. On the same
day, the accused Mahendra was arrested
from Tamkuhi Road. This witness further
stated that he recorded the statement of
witness Radha Kishun.

41. In the cross-examination, this
witness stated that he did not found the wife

of accused Mahendra to be injured. He
denied that wife of accused Mahendra had
injuries and he was concealing the same. He
further denied that the incident took place
inside the house of accused Mahendra Rai
and the ground was not scratched.

42. P.W.- 5 Dr. C.B. Singh who was
conducted the post mortem examination of
the body of the deceased Krishna Kumar,
stated in his examination- in-chief that the
cause of death of the deceased was excessive
bleeding and shock due to ante-mortem
injuries noted in the post-mortem report. In
his testimony, this witness opined that injury
nos. 1 and 2 can be caused by a sharp knife,
injury no. 3 could have been caused by
rubbing of the knife. Death of the deceased
was likely to occur at 10:00 a.m. on 13th
December, 1979. After getting injured, death
may instantaneously be caused or the victim
may remain alive for some time.

43. This witness further opined that
injury number 3 could also have been caused
by a rough stick. The edges of injury nos. 1
and 2 on both sides were clean cut. Such
injuries could also have been caused by a
knife that have an edge on both sides and
could also be caused by a knife that had an
edge on only "one side". He further states
that the head of the wound was noted by
him, as such he cannot state if the knife was
single edged or double edged. If the knife
has only one edge, the head of the wound
will not make a clean cut.

44, D.W.-1 Dr. Pavan Kumar
Srivastava, who conducted the medical
examination of accused Hari Shanker Rai,
stated that he found five injuries on his body.
He further stated that injury Nos. 1,2, 3 were
caused by some blunt weapon and were
about two days old. Injury number nos. 1
and 2 were normal and injury no.3 was kept
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under observation till the X-ray report was
received. He further stated that all injuries
sustained by accused Harishanker Rai may
have occurred on 13th December, 1979 at
09:00 to 10:00 a.m.

45. In the cross examination, this
witness stated that neither the accused
Harishanker nor any other person did
produce any X-ray report before him. There
is a government hospital in Sevarhi also.

46. D.W.-2 Dr. Satya Prakash Tripathi,
who conducted the medical examination of
mother of accused Hari Shanker Rai (wife of
accused Mahendra Rai), namely, Awadhesh
Kumari, stated that he found as many as 9
injuries on her body. He further stated that
all injuries are simple except injury no.9,
which could be commented after receiving
the X-ray report. Injury nos. 4, 6 and 7 were
caused by friction with some hard object and
the remaining injuries were caused by some
hard object. All the injuries found on the
body of Awadhesh Kumari were about two
days old and the same could have been
caused even on 13th December, 1979 at
09:00 a.m. to 10:00 a.m.

47. Before proceeding to discuss the
issues raised in these appeals we may note
some background facts.

48. There are two incidents, which are
alleged to have occurred at different times
and places, first is as per the version given
by the prosecution and second is as per the
defence version particularly that of the
accused Hari Shanker Rai.

49. The incident, as per the version of
the prosecution, is alleged to have occurred
on 13th December 1979 at 08:30 a.m.
(morning) in front of the shop of Jugul from
which the house of accused Mahendra Rai is

15 to 16 steps away. This incident has been
supported by all the prosecution eye
witnesses i.e. PW.-1, PW.-2, PW.-3 as well
as by the formal witnesses i.e. PW.-4 and
PW.-5 in their testimonies. As per the
prosecution/first informant, the incident is
as follows:

"] FHR A BleT 4T 1| Feh] el 2 Hlel 8
HEHI G371 GaE 8-1/2 ot Tt %1 G M % A G371 T 1
THAH 15-16 %0 AT FT 5 8] Fo FHR 18 TH
T R 71 36T <1l oISl TG ek GIR 15 61 o/ | 3T
&1 &1l i ST 3K He=a T 3 o FHR 1 e Tl
ST = F0 FAR H T AR ToR + FeT o7 1 36 57 &
TR G| =TT B T % € H TR O ok 7 W1 6 o0 HHAR
1 TS Tora T ST = = %1 Q8T IR 92 R farill 01
FHR felee] 7R e R 71 H, KT, GHH, TTell I, Tl o
T [eIeeid §Q 6T g+ <ie THI GSIRa 31 =R TR
o 0] FHR ] IR T US ST H o 771 ST T3
G % fort ST 8 e W ToaT i1 TR e T e

50. The incident, as per the version of
accused Hari Shanker (defence), is alleged
to have occurred on 13th December, 1979 at
07:30 a.m. (morning) in Varandah of the
house of accused Hari Shanker Rai. Except
the accused Hari Shanker in his statement
recorded under Section 313 Cr.P.C., nobody
has supported the said incident.

51. As per the accused Hari Shanker
Rai, the incident is extracted hereunder:

"I @ TF fod TEet B TIA] AT F
FAR ¥ 53/ T8 07 FAR gmebl aapd =wen 7 | 13-12-
79 @1 gag 7-1/2 &5t § 3797 s H W31 91 99 A1
TULT TH FWT FAR AR A =T TeH 1YY T G
TR T A = ST @ 39 o ARy B 7 A e A g
A S F0 FAR F1 Fle 77 | 79 K & fvaerd 7
Tt T H Sraedt FIrT ot Fn SR Rre t foraars)
o+ 41 %1 i g "
52. It is surprising to note that the
accused Mahendra Rai (father of the
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accused Hari Shanker Rai) in his statement
recorded under Section 313 Cr.P.C. did not
say anything about the incident disclosed by
the accused Hari Shanker Rai. It is also
pertinent to mention here that Awadhesh
Kumari mother of the accused Hari Shanker
Rai (wife of accused Mahendra Rai), who,
as per the version of the accused Hari
Shanker Rai, has not been produced by the
defence during the course of trial to testify
the said incident in which she wielded the
deceased Krishna Kumar with sickle in her
self-defence when the deceased Krishna
Kumar along with three others on account of
dispute over student Union election, came in
Varandah of the house of accused Hari
Shanker Rai and had beaten him and when
she tried to rescue him, she was also beaten
by them.

53. It is also important to note that
while recording the statement of accused
Hari Shanker Rai under Section 313 Cr.P.C.,,
when a question has been put to the accused
Hari Shanker Rai that he and the deceased
Krishna Kumar studied in Lokmanya Inter
College and in connection with the election
of student union, there was scuffle between
them and the deceased Krishna Kumar had
beaten him?, the accused Hari Shanker Rai
answered that all facts are true. When as a
matter of fact, when the same question was
put to the accused Mahendra Rai while
recording his statement under Section 313
CrP.C., he answered that the same is
incorrect.

54. We may also record that qua the
incident in which injuries have been
sustained by accused Hari Shanker and his
mother Aadhesh Kumari, no complaint or
first information was lodged by the accused
before the police station concerned.

55. The medical examinations of
accused Hari Shanker Rai and his mother

Awadhesh Kumari have not been conducted
through Majroobi Chiththi of police station
concerned inasmuch as their medical
examinations have been conducted by the
Doctors i.e. D.W.-1 and D.W.-2 in their
private capacity after two days of the actual
incident occurred. Even otherwise, the
accused Harishanker has submitted an
application to police station concerned on
17.12.1979 as an afterthought wherein he
has stated that his mother has caused injuries
to Krishna Kumar with knife in her defence.
Even otherwise, the prosecution witnesses
re. PW.-1, PW.-2, PW.-3 and P.W.-4 have
specifically stated in their testimonies that at
the time of incident they have not seen any
injury on the person of accused Hari
Shanker Rai nor on the person of Awadhesh
Kumari.

56. On the deeper scrutiny of the facts
as discussed herein above, it is apparently
clear that the incident as alleged by the
accused Hari Shanker Rai is a separate
incident in which he and his mother have
sustained injuries of which the medical
examinations have been conducted by D.W.-
1 and D.W.-2, who prepared their medical
examination reports (Exhibits-kha/1 and 2)
respectively. It appears that there is an
unsuccessful attempt by the defense
specially the accused Hari Shanker Rai to
prove that the murder of the deceased
Krishna Kumar occurred in self-defence of
his mother Awadhesh Kumari and also an
attempt to protect his father i.e. another
accused Mahendra Rai from this murder
case.

57. From bare evaluation and
deliberation of the evidence led during the
course of trial, we find that on one hand, the
trial court itself has also recorded in
paragraph 10 of its judgment that the
deceased Krishna Kumar had died on
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account of injuries which have been caused
by knife at around 08:00 a.m. on 13th
December, 1979, whereas the trial court in
paragraph-11, on the testimonies of D.W.1
and D.W.-2 who medically examined the
accused Hari Shanker Rai and his mother
Awadhesh Kumari respectively after two
days of the incident i.e. on 15th December,
1979, has recorded that the accused Hari
Shanker Rai and his mother Awadhesh
Kumari could have sustained injuries at
about 09:00 a.m. or 10:00 a.m. on 13th
December, 1979, on the other-hand the trial
court has opined that the deceased Krishna
Kumar, the accused Hari Shanker Rai and
his mother Awadhesh Kumari (wife of
another accused Mahendra Rai) had
sustained their injuries near or about the
same time.

58. In paragraph-25 of the impugned
judgment, the trial court has recorded
different opinion while recording that the
accused has come forward with a self
defence theory, wherein it was alleged that
the occurrence had taken place inside the
house of the accused in which the deceased
along with three other persons first assaulted
the accused Hari Shanker Rai and thereafter
his mother Awadhesh Kumari consequent to
which they sustained injuries. In this respect
it has been observed by the trial court judge
that neither the sickle which has allegedly
been used in causing injuries to the
deceased, has been produced nor it was got
chemically examined. Blood was also not
found inside the house of accused Hari
Shanker Rai. Even Awadhesh Kumari was
not brought into the witness box to testify
about that incident. Danda was allegedly
used by deceased but that too was not
recovered nor has been produced by the
accused. The trial court has recorded that in
view of the above, the defence story could
not be accepted as correct.

59. Further, on one hand, the trial court
in paragraph-26 has opined while recording
that the testimony of Dr. Satya Prakash
Tripathi (D.W.-2) could not be given much
wieghtage, as he had not given out any data
by which he had pointed out the time of the
injuries sustained by Awadhesh Kumari i.e.
mother of the accused Hari Shanker Rai. The
trial court has further recorded that as per
opinion of D.W.-2 himself, the injuries
sustained by Awadhesh Kumari were about
two days old, therefore, it is clear that they
could have been caused even at 04:00 p.m.
on 13th December, 1979, as such Awadhesh
Kumar could have sustained the injuries
much after the occurrence. Her injuries
could not, therefore, be linked with the
occurrence in which Krishna Kumar had lost
his life.

60. On the other-hand, in paragraph-27
qua the injuries sustained by accused Hari
Shanker Rai, the trial court has recorded that
on the basis of opinion of D.W.-1 who
medically examined the accused Hari
Shanker Rai, that the injuries sustained by
him could have been caused in the morning
of 13th December, 1979, it is possible that
the accused Hari Shanker might have
sustained his injuries in the same
occurrence. The trial court assumed that
eye-witnesses of the occurrence had
witnessed the incident from the stage where
two knife blows had been given and not
prior to it which occasioned the use of knife.
Hence the possibility could not be ruled out
that the deceased Krishna Kumar attacked
the accused Hari Shanker and caused
injuries to him and thereafter the accused
Hari Shanker whipped out a knife and
committed the murder of the deceased. On
the basis of such possibility, the trial court
has accepted the theory of self-defence
taken by the defence. However, relying upon
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the judgment of the Hon’ble Supreme Court
in the case of Jai Deo (Supra), the trial court
has also opined that since the accused Hari
Shanker Rai stabbed the deceased once and
then followed him to a distance of two steps
and gave another knife blow on his stomach,
the accused Hari Shanker Rai exceeded the
right of self-defence. On the basis of such
possibility and assumption, the trial court
has convicted the accused Hari Shanker
under the First Part of Section 304 I.P.C. and
sentenced him to undergo four years
rigorous imprisonment.

61. On one hand, the trial court has
discarded the incident set up by the defence,
which is alleged to have occurred in
Varandah of accused Hari Shanker Rai and
also refused to accept the submission of the
defence that injuries sustained by the
accused Hari Shanker Rai and Awadhesh
Kumari was caused in the aforesaid incident,
whereas on the other-hand, the trial court has
admitted the incident set up by the
prosecution, which is alleged to have
occurred in front of the shop of Jugul and
the said incident has been witnessed by
eye witnesses i.e. P.W.-1, PW.-2 and
P.W.-3, which has also been supported
by PW.-4 Investigating  Officer.
However, while ignoring the direct
evidence like testimonies of eye-witness
in which P.W.-1 is elder brother of the
deceased whereas P.W.-2 and P.W.-3 are
independent witnesses as also the
medical evidence and the relevant
documents, only on assumption and
presumption, the trial court convicted
the accused Hari Shanker Rai under
Section 304-1 of I.P.C. under the
impugned judgment which in our
opinion is not only illegal, perverse,
whimsical and infirm.

62. The submission of the learned
counsel for the accused-appellant that the

prosecution version that the accused Hari
Shanker Rai stabbed the deceased Krishna
Kumar by knife which has one side edge,
whereas the P.W.-5 Dr. C.B. Singh, who
conducted the post-mortem examination of
the body of the deceased stated that injury
nos. 1 and 2 found on the person of the
deceased can be caused by a weapon having
edges on both sides, makes the prosecution
case doubtful is liable to be rejected on the
ground that it is settled law that the ocular
evidence always prevails over the medical
evidence. The Hon’ble Supreme Court in the
case of Darbara Singh Vs. State of Punjab
reported in (2012) 10 SCC 476 has held that
in case there is contradictions between
medical and ocular evidence, the ocular
testimony of a witness will have greater
evidentiary value. For ready reference,
paragraph no.10 of the said judgment reads
as follows:

“10. So far as the question of
inconsistency between medical evidence and
ocular evidence is concerned, the law is well
settled that, unless the oral evidence
available is totally irreconcilable with the
medical evidence, the oral evidence would
have primacy. In the event of contradictions
between medical and ocular evidence, the
ocular testimony of a witness will have
greater evidentiary value vis-a-vis medical
evidence and when medical evidence makes
the oral testimony improbable, the same
becomes a relevant factor in the process of
evaluation of such evidence. It is only when
the contradiction between the two is so
extreme that the medical evidence
completely rules out all possibilities of the
ocular evidence being true at all, that the
ocular evidence is liable to be disbelieved.
(Vide: State of U.P. Vs. Hari, (2009) 13 SCC
542, and Bhajan Singh @ Harbhajan Singh
& Ors. Vs. State of Haryana, (2011) 7 SCC
421).”
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63. To the submission made by the
learned counsel for the accused-appellant
that non recovery of crime weapon i.e. knife
having been made from any of the accused
creates a dent in the prosecution case, we
may record that such minor discrepancy on
the part of the Investigating Officer does not
effect on the otherwise clinching evidence
produced by the prosecution which have
been discussed in detail herein above. The
Hon’ble Supreme Court in the case of
Mritunjoy Biswas Vs. Pranab Alias Kuti
Biswas & Another reported in (2013) 12
SCC 796 has held that when there is ample
unimpeachable ocular evidence and same
has been corroborated by medical evidence,
non-recovery of weapon does not affect the
persecution case. The relevant paragraphs
i.e. paragraph nos. 33 and 34 are being
quoted herein below:

"33. The learned counsel for the
respondent has urged before us that there
has been no recovery of weapon from the
accused and hence, the prosecution case
deserves to be thrown overboard and,
therefore, the judgment of acquittal does not
warrant interference.

34. In Lakshmi and Others v. State
of UP. [(2002) 7 SCC 198 : (AIR 2002 SC
3119 :2002 AIR SCW 3596)], this Court has
ruled that

"Undoubtedly, the identification
of the body, cause of death and recovery of
weapon with which the injury may have been
inflicted on the deceased are some of the
important factors to be established by the
prosecution in an ordinary given case to
bring home the charge of offence under
Section 302 IPC. This, however, is not an
inflexible rule. It cannot be held as a general
and broad proposition of law that where
these aspects are not established, it would be

fatal to the case of the prosecution and in all
cases and eventualities, it ought to result in
the acquittal of those who may be charged
with the offence of murder".”

In Lakhan Sao v. State of Bihar
and Another reported in /(2000) 9 SCC 82 :
(AIR 2000 SC 2063 : 2000 AIR SCW 1955)],
it has been opined by the Hon’ble Supreme
Court that the non-recovery of the pistol or
spent cartridge does not detract from the
case of the prosecution where the direct
evidence is acceptable.

In State of Rajasthan v. Arjun
Singh and Others reported in [(2011) 9
SCC 115 : (AIR 2011 SC 3380 : 2011 AIR
SCW 5295)], the Hon’ble Supreme Court
has expressed that:
mere non-recovery of
pistol or cartridge does not detract the case
of the prosecution where clinching and
direct evidence is acceptable. Likewise,
absence of evidence regarding recovery of
used pellets, bloodstained clothes, etc.
cannot be taken or construed as no such
occurrence had taken place”.

64. In view of the aforesaid facts and
the findings recorded by us herein above, we
are of the firm opinion that the finding of the
Court below with regard to accused-
appellant Hari Shanker Rai is illegal and
incorrect, as the guilt of the accused-
appellant Hari Shanker Rai has been proved
beyond reasonable doubt by the prosecution.

65. Consequently, in view of the
deliberations held above, the judgment and
order dated 19th January, 1983 passed in
Sessions Trial No. 245 of 1981 (State Vs.
Mahendra Rai & Another) arising out of
Case Crime No. 215 of 1979, Police Station
Tariya Sujan, District-Deoria convicting
him under Section 304 Part-I of [.P.C. is set
aside and instead, the accused-appellant
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Hari Shanker Rai is convicted for the
offence under Section 302 IP.C. and
sentenced him to undergo life imprisonment
with a fine of Rs. 50,000/-. In default of
payment of fine within three months, he
shall further undergo six months additional
imprisonment.

66. Since the accused-appellant Hari
Shanker Rai is reported to be on bail, the
Chief Judicial Magistrate, Deoria shall
ensure that the accused-appellant Hari
Shanker Rai is arrested and sent to jail for
serving his sentences awarded herein above.

67. Thus, in sum and substance, the
criminal appeal filed by the accused-
appellant Hari Shanker Rai is dismissed.

68. The Government Appeal filed on
behalf of the State is, hereby, allowed by
setting aside the acquittal of accused Hari
Shanker Rai under Section 302 L.P.C. and
confirming his conviction under Section 302
LP.C. and awarding the sentence of life
imprisonment with fine of Rs. 50,000/-, in
default of payment of fine, he has to further

undergo Six months additional
imprisonment. Since the instant
Government  Appeal qua  accused-

respondent Mahendra Rai has already been
abated by this Court vide order dated 31st
August, 2022, no further orders are required
to be passed against him.

69. There shall be no order as to costs.

70. Let a copy of this judgment be sent
to the Chief Judicial Magistrate, Deoria,
henceforth, for necessary compliance.

(2024) 5 ILRA 35
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 07.05.2024

BEFORE

THE HON'BLE RAJIV GUPTA, J.
THE HON’BLE SHIV SHANKER PRASAD, J.

Criminal Appeal No. 257 of 1981
With
Government Appeal No. 757 of 1981

Ayodhya & Ors. ...Appellants
Versus

State of U.P. ...Opposite Party

Counsel for the Appellants:

Sri C.S. Saran, Sri Adya Prasad Tiwari, Sri
Amar Saran, Sri Arunesh Kumar Singh, Sri
Rajeev Chaddha, Sri S.S. Tripathi

Counsel for the Opposite Party:
D.G.A.

Criminal Law-Indian Penal Code-1860-
Sections 147, 149 & 30 - Criminal Appeal &
Government Appeal against order passed by the
trail court whereby accused were convicted U/s
147, 149 & 302 IPC and under the same
impugned judgment other accused persons were
given benefit of doubt- The star prosecution
specifically St.d in their testimonies that all the
seven accused with intention to kill the deceased
had first beaten him at his doorstep and
thereafter they had dragged him to the doorstep
of accused, where they had mercilessly beaten
him by lathi and spears due to which he sustained
serious injuries and ultimately died on the spot-
No contradiction or inconsistencies in the
testimonies of the witnesses- Post mortem report
and testimony of P.W.-4 who conducted the
autopsy also supports the prosecution case-
Accused also had motive to commit the murder.

While acquitting both the accused-respondents,
namely, Pyare and Chhotku, the trial court has
not examined the evidence led by the
prosecution in correct perspective- Pyare and
Chhotku also actively participated in alleged
crime along with other five accused, who have
been convicted by the trial court on the same set
of evidence- The acquittal of the accused-
respondents, namely, Pyare Singh and Chhotku,
is consequently, reversed.



36 INDIAN LAW REPORTS ALLAHABAD SERIES

Criminal Appeal Dismissed and
Government Appeal filed on behalf of the
St. is allowed. (E-15)

List of Cases cited:

1. Mritunjoy Biswas Vs Pranab Alias Kuti Biswas
& anr. (2013) 12 SCC 796.

2. Lakhan Sao Vs St. of Bihar & anr. [(2000) 9
SCC 82 : (AIR 2000 SC 2063 : 2000 AIR SCW
1955)

3. St. of Raj. Vs Arjun Singh & ors. [(2011) 9
SCC 115 : (AIR 2011 SC 3380 : 2011 AIR SCW
5295)

(Delivered by Hon’ble Shiv Shanker
Prasad, J.)

1. Both the Criminal as well as
Government Appeals are directed against
the impugned judgment dated 21st January,
1981 passed by the 1l Additional District &
Sessions Judge, Gorakhpur in Sessions Trial
No. 205 of 1980 (State Vs. Ayodhya & 6
Others), arising out of Case Crime No. 36 of
1978, under Sections 147/148/149/302
I.P.C., Police Station-Ghughuli, District-
Gorakhpur, whereby accused-appellants
Ayodhya, Sanhu, Chhangur, Lakhan and
Ram Ji, have been convicted for offence
under Section 147 I.P.C. and Section 302
read with Section 149 I.P.C. and have been
sentenced to two years  rigorous
imprisonment for commission of offence
under Section 147 and life imprisonment for
commissioning of offence under Section
302 read with Section 149 1.P.C., with an
observation that both the sentences were to
run concurrently, whereas the accused-
Pyare and Chhotkoo have been acquitted for
all charges alleged against them.

2. Since the basic facts, issues and the
judgment of the trial court are similar and
common, both criminal appeals have been

clubbed and heard together and the same are
being decided by this common judgment.

3. We have heard Mr. J.P. Tripathi,
learned A.G.A. for the State, Shri P.K. Singh
and Mr. Gyan Prakash Singh, learned

counsel  for  accused-respondents in
Government Appeal and Mr. Rajeev
Chaddha and Arunesh Kumar Singh,

learned counsel for accused-appellants in
criminal appeal as well as perused the entire
material available on record.

4. The present case proceeds on a
written report of the informant/P.W.-1 Naik
(Exhibit-ka-1) dated 23rd September, 1978,
wherein it has been stated that he was
resident of village Nebuiya Tola Dusadhi
Bari. Sister of accused Ayodhya, namely,
Sitabi having a bad character was resident of
same village. There was rumour/discussion
about illicit relationship of Sitabi with
informant’s son i.e. deceased Ganga and
other villagers, namely, Pyare Singh and
Chhotku Baba etc. Sister of accused
Ayodhya, namely, Sitabi fled away
somewhere three-four days ago. The
accused Ayodhya and others suspected that
the deceased enticed away Sitabi. Due to the
said grudge, on the night of 22nd September,
1978 at around 9 p.m, the accused Ayodhya
and his associates, namely, Pyare Singh,
Chhotku, Ramjeet, Lakhan, Sanhu and
Chhangur having consensus opinion and
having been armed with lathi (sticks) and
spears came at the doorstep of the informant
and started asking him as to where his son
Ganga was, on which the informant replied
that his son went to the place of his relative
at Pipara. Just in the meantime when the
conversation between the informant/P.W.-1
and accused Ayodhya was being exchanged,
his son Ganga came with his relative,
namely, Mahajan resident of Sakin Pipra,
Police Station Shyam Deukha and suddenly
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the accused persons pounced on his son and
started beating him and dragging him
towards accused Ayodhya's house. On this,
the informant, his wife Jaleba and his
relative Mahajan also followed and reached
at the doorstep of the accused Ayodhya for
saving Ganga. At the doorstep of accused
Ayodhya, all the accused persons started
beating Ganga mercilessly by sticks (lathi)
and spears, due to which deceased Ganga
sustained injuries and fell down. On the
alarm being raised by the informant, so
many persons of the village including
Kanhai and Sita Ram also arrived flashing
their torches. The accused Ayodhya and the
accused Pyare had pressed the throat of
Ganga and the other accused persons
wielded sticks (lathis) and spears at him.
The son of the informant Ganga died
instantly there. With the help of witnesses,
the accused Ayodhya was caught on the
spot, whereas the other accused persons
succeeded in running away. The dead body
of his son Ganga was lying at the doorstep
of accused Ayodhya throughout the night.

5. The next morning, first informant
Naik went to the police station Ghughuli,
which was at a distance of about 7 miles
from his village and lodged first
information report on 23rd September,
1978 at 7.30 A.M. on the basis of his
written  report (Exhibit-Ka/l) dated
23.9.1978. After that, Head Constable
Brijraj Yadav prepared the chik report.
The head constable also re-arrested the
accused Ayodhya, who was brought by the
informant and the village Chaukidar at the
police station. The blood stained Kurta
worn by the accused Ayodhya was taken
into custody and recovery memo (Exhibit-
ka/14) in that regard has been prepared by
the Head Constable. The case was entered
in General Diary No. 11 at 7.30 A.M.
(Exhibit-Ka/13). The Investigating

Officer/P.W.-3, namely, Devendra Kumar
Singh started the investigation on 23rd
September, 1978 and interrogated the
accused Ayodhya at the police station.
Thereafter the Investigating Officer/P.W.-
3 proceeded for the place of occurrence
and took into possession the dead body of
the deceased Ganga from the house of the
accused Ayodhya. The inquest (Exhibit-
Ka/2) was prepared on the same date i.e.
23rd September, 1978 at 10.00 A.M and
ended at 12:05 P.M. on the same date. The
Investigating Officer/P.W.-3 also
prepared the Khaka Lash( Exhibit-Ka/3)
and Challan Lash (Exhibit-Ka/4). The
dead body of the deceased was handed
over in a sealed cover to constable Sharda
Lal Srivastava for being taken to
mortuary. A letter  (Exhibit-Ka/5)
requesting the Medical Officer to conduct
the post-mortem examination of the dead
body of the deceased was also prepared
and sent. The Investigating Officer also
collected the blood-stained earth and plain
earth from the place where the dead body
was lying and recovery memo in that
regard was also prepared (Exhibit-Ka/ 6).
Two recovery memos Exhibits Ka/7 and 8
were also prepared for the torches, which
were produced by the witnesses Kanhai
and Sita Ram. On the same date the
Investigating Officer prepared the site-
plan (Exhibit Ka/9) showing the house of
accused Ayodhya and the place where the
dead body was found Ilying. The
Investigating Officer/P.W.3 also recorded
the statements of the informant/P.W.-1
Naik, his wife Jaleba, his relative Mahajan
and other witnesses at the spot. All other
accused persons ultimately surrendered in
the court.

6. The post-mortem has been
conducted by Dr. A.P. Singh (P.W.-4) on
24th September, 1978 at 12:30 p.m. and in
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the post-mortem report (Exhibit-ka/11), the
cause of death of the deceased has been
reported to be shock and haemorrhage as a
result of following ante-mortem injuries:

“I1. Lacerated wound 1" x 1/4” x
bone deep on left side head, 3 1/2” above the
left ear.

2. Contusion 1 1727 x 17 on left
upper lid.

3. Abressed contusion 17 x 1/2”
on right eyebrow.

4. Abressed contusion 1” x 1” on
right side of face just below eye.

5. Contusion swelling 4” x 1” on
part of neck middle.

6. Incised wound 1”7 x 1/2” x 2”7
on back of left upper arm, 3" above elbow
joint, direction from back to front.

7. Incised wound 17 x 1/2” x 1
1/2” on back of left forearm, 2" below the
elbow joint, direction from back to front.

8. Multiple contusion area of 8" x
47 on back of right upper arm.

9. Multiple contusion area of 4” x
37 on back of right forearm just above wrist
joint.

10. Contusion 3 1/2” x 1 1/2” on
right iliac fossa.

11. Contusion 2 x 2 1/2” on outer
aspect of left thigh middle.

12. Incised wound 17 x 1/2” x 1
1/2” on front of left leg, 3" below knee joint.

13. Incised wound 17 x 1/2” x 1
1/2” on front of left leg, 2 below injury no.
12

14. Incised wound 17 x 1/27 x
1727 on front of left leg, 3~ below injury
no.13

15. Incised wound 1/2” x 1/3” x
1/27 on front of left leg, 1" below injury no.
14.

16. Incised wound 1”7 x 1/2” x 1
1/2” on front of right leg, 27 below ankle
joint.

17. Multiple contusion on area of
6" x4 on front of right leg, 2" below knee
joint.

18. Contusion 4 x 1" on front of
left thigh, 3 1/2” above knee joint.

19. Contusion 5 1/2” x 1" on outer
aspect of right thigh, 2" above knee joint.

20. Multiple contusion on area of
127 x 127 on back both side just below neck
root.”

7. After conclusions of the statutory
investigation under Chapter XII Cr.P.C..
P.W.-3 has submitted the charge-sheet
(Exhibit-Ka/10) against all the accused
persons, namely, Ayodhya, Chhotkoo,
Pyare, Ramji, Sanhu, Lakhan and Chhangur
on 17th October, 1978.

8. On submission of charge-sheet, the
concerned Magistrate took cognizance in the
matter and committed the case to the Court
of Sessions by whom the case was to be
tried. On 10th September, 1980, the
concerned Court framed following charges
against the accused-persons:

“CHARGES

I, G. Chandra, Il Addl. District
and Sessions Judge, Gorakhpur, hereby
charge you Ayodhya, Pyare Singh,
Chhotkoo, Ram Ji, Lakhan, Sanhoo and
Chhangur as follows:-

Firstly, that you, on 22.9.1978, at
about 9.00 P.M., at village Nebuiya, Tola
Dusadhi Bari, P.S. Ghughuli District
Gorakhpur were a member of an unlawful
assembly, and, in prosecution of the
common object of such assembly, viz., in
committing the murder of Ganga, committed
the offence of rioting and there by committed
an offence punishable u/s. 147,1.P. C., and
within my cognizance.

Secondly, that you, on the
aforesaid date, time and place, were a
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member of an unlawful assembly, in
prosecution of the common object of which,
did commit murder by intentionally or
knowingly causing the death of Ganga, and
thereby committed an offence punishable
under section 302 read with section 149,
1.P.C., and within my cognizance.

And | hereby direct that you be
tried by me on the said charges.”

9. The charges were read out and
explained to the accused persons in Hindi,
who pleaded not guilty denying the
accusation and demanded trial.

10. The trial started and the
prosecution has examined six witnesses,
who are as follows:-

1 Naik (complainant) (father of the P.W.-1
deceased)/eye witness as per the
prosecution

2 Mahajan (relative of the P.W.-2
informant/P.W.-1)/another eye witness
as per the prosecution

3 Devendra Kumar Singh/Investigating P.W.-3
Officer, the then Station House Officer,
Police  Station-Ghughuli,  District-
Gorakhpur

4 Dr. AP. Singh, the then Medical P.W.-4
Officer, Primary Health Centre,
Mabharajganj, who conducted the
autopsy of the deceased

5 Sharda Lal, Constable, Police Station- P.W.-5
Ghughuli District-Gorakhpur

6 Brijraj Yadav, the then Head Constable, P.W.-6
Police  Station-Ghughuli,  District-
Gorakhpur

11.  The prosecution in order to
establish the charges levelled against the
accused-appellant has relied upon following
documentary evidence, which were duly
proved and consequently marked as
Exhibits:

1  Written report dated Ex.Ka.-1
23rd September,
1978

2

10

14

Ayodhya & Ors. Vs. State of U.P.

First Information
Report dated 23rd
September, 1978

Recovery memo of
blood stained and

plain earth dated
23rd September,
1978

Two recovery
memos torches
which were

produced by the
witnesses Kanhai
and Sita Ram dated
23rd September,
1978

Recovery memo of
Kurta, which was
taken into possession
from accused
Ayodhya dated 23rd
September, 1978

Copy of the G.D.
entry about the first
information report

Panchayatnama
(Ingquest Report)

Khakha Lash and
Photo Lash

Letter written to the
Chief Medical
Officer for getting
the post-mortem of
the deceased
conducted

Post-mortem report
dated 24th
September, 1978

Charge-sheet
original dated 17th
October, 1978

39

Ex.Ka.-12

Ex. Ka.-6

Ex. Ka/7 & 8

Ex.Ka.-14

Ex.Ka.-13

Ex.Ka.-2

Ex.Ka.-3 & 4

Ex.Ka.-5

Ex.Ka.-11

Ex.Ka.-10
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15 Site plan with index Ex.Ka.-9
dated 23rd
September, 1978

12, After completion of the
prosecution evidence, statement of the
accused was recorded under Section 313
Cr.P.C. The accused Chhotkoo, Pyare,
Ramiji, Sanhu, Lakhan and Chhangur, while
giving their statements in the Court, denied
the prosecution evidence and stated that they
have been falsely implicated on account of
harbouring grudges. The accused persons
had also taken a plea that they had been
implicated falsely due to the election rivalry
of Pradhan. The accused Ayodhya, while
giving his statement in the Court of Session
u/s.313, Cr.P.C., also denied the entire
prosecution evidence. He further stated that
the informant Naik and the Pradhan Vidya
Singh were very close to each other and that
he did not cast his vote in favour of Vidya
Singh in the election rivalry of Pradhan. He
further stated that he had accompanied the
informant Naik to Maun Nala' where the
dead body of Ganga was lying. Naik took
the dead body and carried it to his (Naik's)
house. Naik took him (accused Ayodhya) to
the police station. It was at the instance of
Naik that the police had taken him into
custody at the police station. The accused
persons did not adduce any defence
evidence.

13. On the basis of above evidence oral
as well as documentary adduced during the
course of trial, the trial court, relying upon
the testimonies of P.W.-1/Informant and
P.W.-3 Mahajan that the accused Ayodhya,
Sanhu, Chhangur, Lakhan and Ram Ji, all
belong to the same family, had wielded
sticks (lathi) and spears (Ballam) on the
deceased Ganga and that the deceased died
instantaneously on the spot as a result of

injuries caused by them, has come to the
conclusion that the case against those
accused persons is fully established for the
offence under Section 147 and Section 302
read with Section 149 1.P.C. As such, they
have been sentenced to undergo two years
rigorous imprisonment for the offence under
Section 147 1.P.C. and life imprisonment for
the offence under Section 302 read with
Section 149 |.P.C. However, the trial court
under the same impugned judgment, with
regard to the involvement of the accused
Pyare and Chhotkoo in the alleged crime,
has recorded its finding that there is no
strength in the testimonies of the witnesses
to show that those accused Pyare and
Chhotkoo would also have involved in
committing the alleged crime, more so when
they neither had any friendship with the
informant/P.W.-1 nor they had any foeship
against the deceased Ganga. The trial court
had further recorded that though in the first
information report lodged on the basis of
written report given by the informant/P.W.-
1, specific role has been attributed to the
accused Pyare of throttling the neck of the
deceased Ganga along with accused
Ayodhya but in their testimonies, P.W.-1
and P.W.-3 did not at all state that the
accused Pyare had played any part in the
alleged crime. The trial court has also
observed that on the basis of such finding,
the prosecution has failed to prove the guilt
of the accused Pyare and Chhotkoo
successfully in commissioning of the
alleged crime. As such the trial court has
given benefit of doubt to the accused Pyare
and Chhotkoo and resultantly, the trial court
has acquitted both the accused.

14. Being aggrieved with the
impugned judgment and order of conviction
passed by the trial court, the accused-
appellants has preferred the present
Criminal Appeal, whereas the State of U.P.
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has preferred the present Government
Appeal against the impugned judgment of
acquittal of accused Pyare and Chhotkoo by
the trial court.

15. Assailing the impugned judgment
and order of conviction, the learned counsel
for the accused-appellants in present
criminal appeal has advanced following
submissions:

(i) The alleged occurrence
happened on 22nd September, 1978 at 09:00
p.m. (night), whereas the first information
report was lodged on 23rd September, 1978
at 7 to 8 a.m. (morning), meaning thereby
that there is delay of 10 to 11 hours in
lodging of first information report for which
no plausible explanation has been given
making the prosecution case doubtful.

(i) On the date and time of alleged
incident, there was no source of light so as
to identify the accused, who have committed
the alleged crime.

(i) P.W.-2 Mahajan, who is
stated to be relative of the informant is a
chance witness and not an eye witness. His
testimony that on the date of incident, he
came along with the deceased to drop him at
his house is also doubtful. Since deceased
was a major person and not a minor,
therefore, it is impossible to believe as to
why P.W.-2 accompanied the deceased
when he was returning to his home.

(iv) As per the prosecution
version, the accused persons have assaulted
the deceased with lathi (sticks) and spears
(Ballam) but during the course of
investigation, no recovery of any weapon
was made from any of the accused persons.

(v) As per the version of the first
information report as well as the testimony
of P.W.-1, at the door of accused Ayodhya,
when the accused persons were assaulting
the deceased, on shouting of the

informant/P.W.-1 so many persons of the
village including Kanhai and Sita Ram also
arrived flashing their torches and recovery
memos of the torches of Kanhai and Sita
Ram have also been prepared and exhibited.
However, both Kanhai and Sita Ram have
not been examined as prosecution witnesses
during the course of trial.

(vi) Neither the place i.e. front of
house of P.W.-1, initially where the accused
persons have assaulted the deceased with
lathi and spears, when he returned from his
relative place along with P.W.-2 has been
marked by the Investigating Officer in the
site plan nor any blood stain earth or plain
earth has been collected by the Investigation
Officer while preparing the recovery memo.

(vii) As per the post mortem report
of the deceased, no stab wound has been
found on the body of the deceased whereas
according to the prosecution witnesses, the
accused have assaulted the deceased by lathi
and spears.

(viii)  The  watchman/village
chowkidar, who is alleged to have guarded
the body of the deceased throughout the
night till morning, has not been examined
during the course of trial.

16. On the cumulative strength of the
aforesaid submissions, learned counsel for
the accused appellants submits that the
impugned judgment and order of conviction
cannot be legally sustained and is liable to
be quashed.

17. Following submissions have been
made by the accused-respondents in the
present Government Appeal in order to
support the judgement of the trial court:

In the murder case of one Ram
Parikhan Singh, Vidya Singh was an
accused. Though it is not clear from the
record as to whether he was convicted or
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acquitted in the said case but it crops up
from the record that he was in jail for some
period in the said murder case. Vidya Singh
who was friend of P.W.-1 was also village
pradhan and accused Pyare had not cast his
vote in favour of Vidya Singh. Sundar Singh
i.e. father of the accused Pyare Singh was
also a witness in the murder of Ram
Parikhan Singh and that is why there was
direct inimical relations between the family
of Pyare Singh and Vidya Singh along with
P.W.-1. The accused Pyare Singh and
Chhotkoo were neither the family members
of other accused Ayodhya and others nor
they had any concern with their family.
Because of inimical relations with Vidya
Singh, they have been falsely implicated in
the present case.

18. On the cumulative strength of the
aforesaid submissions, learned counsel for
the accused-respondents submits that since
this is not a case of direct evidence and there
are major contradictions and inconsistencies
in the prosecution evidence oral as well as
documentary, produced during the course of
trial, impugned judgment and order of
conviction does not suffer from any
illegality and infirmity so as to warrant any
interference by this Court. As such the
Government Appeal filed by the State is
liable to be dismissed.

19. On the other-hand, learned A.G.A.
for the State in reply to the submissions
made by the learned counsel for the accused-
appellants have made his point wise
submissions.

(i) To the first submission made
by the learned counsel for the accused-
appellant regarding delay in lodging of the
first information report, it is submitted that
the delay has satisfactorily been explained
by the prosecution. In the cross-

examination, P.W.-1 has stated that the
villagers advised him that the accused
persons who ran away, had come and were
hiding here and there and if the informant
and other villagers would go to the Police
Station for lodging of the first information
report, in their absence, the remaining
accused persons could take away the
accused Ayodhya along with them, who was
caught from the spot and other accused
would succeed to run away. P.W.-1 has also
stated that since it was already late in the
night and the dead body also had to be
guarded, as such, they did not go to file the
report at night and waited for the morning.

(if) Qua the second submission
made by the learned counsel for the accused-
appellants, learned A.G.A. submits that
since all the accused were of the same
village of informant/P.W.-1 and were well
known, they could be identified at night
easily. Apart from the above, it is submitted
that in the torch lights of several people
along with Kanhaiya and Sita Ram, who
came to the spot on shouting of informant,
the accused persons have been identified by
the prosecution witnesses. The recovery
memos of the torches of Kanhaiya and Sita
Ram have also been exhibited.

(iii). So far as the third submission
made by the learned counsel for the accused-
appellants that P.W.-2 Mahajan is a chance
witness is concerned, it is submitted that
P.W.-2 is not a chance but an eye witness of
the alleged crime. In his cross-examination,
he has specifically stated that on the date of
incident the deceased went to his relative
place and reached the place of P.W.-2 and
requested him to drop him to his house and
on his request, he came to his house along
with him. He is thoroughly consistent in his
examination-in-chief as also in his cross-
examination. His testimony has also been
supported by P.W.-1 in his testimony. There
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is no inconsistency in testimonies of both
eye witnesses i.e. P.W.-1 and P.W.-2.

(iv) Qua the fourth submission
made by the learned counsel for the accused-
appellants that as per the prosecution case,
all the accused persons have caused injuries
to the deceased by sticks (lathi) and spears
but no recovery has been made from any of
the accused persons, which cast a dent in the
prosecution version, learned A.G.A. submits
that since the prosecution version that the
accused persons assaulted the deceased by
lathi (sticks) and spears has been supported
by the testimonies of eye witnesses i.e.
P.W.-1 and P.W.-2 and the post-mortem
report of the deceased, non recovery of any
weapon from any of the accused persons
would not affect the credibility of the
prosecution witnesses. It was failure on the
part of the Investigating Officer that he has
not made any recovery of any weapon from
any of the accused for which no benefit can
be extended to the accused-appellants.

(v) So far as the fifth and eighth
submissions made by the learned counsel for
the accused-appellants that non examination
of eye witnesses, namely, Kanhaiya and Sita
Ram in whose torch lights, the accused have
been identified and also the village
chowkidar, who guarded the dead body of
the deceased throughout the night, as per the
version of the first information report is
concerned, it is submitted by the learned
A.G.A. that same does not prevail over the
clinching evidence produced by the
prosecution by way of testimonies of eye-
witnesses, namely, P.W.-1 and P.W.-2,
which has been fully supported by the
medical evidence.

(vi) It is submitted by the learned
A.G.A. that the sixth submission made by
the learned counsel for the accused-
appellants that since the Investigating
Officer has not made any recovery memo of
the blood stain earth and plain earth from the

place i.e. front of the house of the
informant/P.W.1, where initially, the
accused persons assaulted the deceased by
lathi and spears as soon as he reached
thereafter from his relative place along with
P.W.-2 nor the Investigating Officer marked
the said place in the site plan, which makes
the prosecution case doubtful, has also no
relevance, as at that time, where the
deceased was not seriously injured and no
blood was coming out from his body. Even
otherwise, the Investigating Officer has
collected the blood stain earth and plain
earth from the place i.e. front of the house of
accused Ayodhya, where the deceased was
seriously injured and ultimately has been
done to death and he has also prepared their
recovery memos, which have been exhibited
and has also marked the said place in the site
plan.

(vii) To the seventh submission
made by the learned counsel for the accused-
appellants that since no stab wound has been
found on the body of the deceased as per the
post-mortem report, the entire prosecution
case is doubtful, learned A.G.A. submits
that according to the prosecution case the
accused persons assaulted the deceased by
lathi (sticks) and spears, which is duly
supported by the post mortem report on the
ground that if a person assaulted with a stick
and a spear, he will not get the same injury
as if he is assaulted with a knife like stab
wound.

20. On the basis of the aforesaid
submissions learned A.G.A. submits that as
this is a case of direct and clinching
evidence, the testimonies of eye witnesses,
namely, P.W.-1 and P.W.-2 who are
consistent throughout in their examination-
in-chief and the cross-examinations are
credible in the facts and circumstances of the
case and they have disclosed about the
commissioning of the offence of murder of
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the deceased Ganga and the same has also
been supported by the medical evidence and
the police evidence, therefore, trial court has
not committed any error in recording
conviction of the accused-appellants under
Section 147 and 302 read with Section 149
I.LP.C. As such the appeal filed by the
accused-appellants, who committed heinous
crime by murdering the deceased Ganga is
liable to be dismissed.

21. In reply to the submissions made
by the learned counsel for the accused-
respondents in Government Appeal, learned
A.G.A. submits that the prosecution has
fully established its case beyond reasonable
doubt against the accused-respondents by
oral as well as documentary evidence but the
trial court has not examined the same and
passed the impugned judgment of acquittal
of accused Pyare and Chhotkoo only on the
argument raised by the defence counsel
before the trial court, which is per-se illegal
and is liable to be quashed. The learned
A.G.A. further submits that in support of the
above argument, learned counsel for the
accused-respondent has failed to produce
any documentary as well as oral evidence
before this Court as well as trial court. There
exist direct evidence against the accused
Pyare and Chhotku by way of testimonies of
PW.-1 and PW.-2. As such the
Government Appeal filed by the State is
liable to be allowed reversing the impugned
judgment of the trial court and convicting
and sentencing them for the offence under
Section 147 1.P.C. and Section 302 read with
Section 149 I.P.C. as to when other five
accused have been convicted on the same
evidence, how could these two accused go
scot free.

22. We have examined the respective
contentions urged by the learned counsel for
the parties and have perused the records of

the present appeal including the trial court
records.

23. The only question requires to be
addressed and determined in this appeal is
whether the conclusion of guilt arrived at by
the learned trial court and the sentence
awarded is legal and sustainable in law or it
suffers from infirmity and perversity.

24. Before entering into the merits of
the case set up by the learned counsel for the
accused-appellant and the learned A.G.A.
gua impugned judgment and order of
conviction passed by the trial court, it is
desirable for us to briefly refer to the
statements of the prosecution witnesses.

25. P.W.-1/informant Naik , who is the
father of the deceased Ganga, has stated in
his examination-in-chief that the accused
Ayodhya, Chhangur, Lakhan, Sanhu and
Ramjit belong to the same family, whereas
the accused Pyare and Chhotkoo are their
associates. The name of sister of accused
Ayodhya is Sitaabi. Sitaabi's behavior was
not good, she had an illicit relationship with
the deceased Ganga. Two years ago, murder
of the deceased took place. Sitaabi ran away
from the village four days prior to the
incident and the deceased also ran away
from his home. The accused Ayodhya and
others tried to search Sitaabi but she was not
traced. Ayodhya and others suspected that
the deceased had taken away Sitaabi along
with him and showed their serious
displeasure towards the deceased. Further
P.W.-1 has reiterated the same version as
unfolded in the first information report.

26. In the cross-examination it has
been submitted by P.W.-1 that the father of
the accused Pyare is Sundar Singh and
nephew of Sundar Singh is Satveer Singh.
Bidya Singh is the relative (Pattidar) of the
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aforesaid persons. Sunder Singh was not the
relative (Pattidar) of Ram Parikhan Singh,
who was murdered in which Vidya Singh
and others were implicated. He did not know
whether Vidya Singh was convicted in that
case or not but he was imprisoned. He also
did not know whether Sunder Singh was
pursuing the said case against Vidya Singh.
Vidya Singh was the Pradhan of the village.
There was no enmity between Vidya Singh
and Sundar Singh, and they used to talk.
Consolidation cases were pending between
Satveer Singh and Vidya Singh.

27. It has been further stated by this
witness that Sitaabi had four brothers.
Initially Sitaabi was married in Pakdi and
then she started living with Vanshraj
resident of her village. The name of her first
husband was not known to him. Vanshraj
has three boys and one girl. The name of
Sitaabi's eldest son is Sudarshan. Sitaabi's
two sons and one daughter were married. At
the time of the incident, Sitaabi's son had
already given birth to a daughter.
Sudarshan's daughter was 3 years old at the
time of the incident. Sitabi's husband
Vanshraj was working in Dhanbad coal
mine at the time of the incident. Sitaabi lived
with her husband in Dhanbad. He did not
know as to whether Sitaabi has filed any
affidavit in this case or not. Other brothers
of Sitaabi are Beni, Mangroo and Brijlal and
they had also come at the time of the
incident but they were not involved in the
alleged crime. He did not disclosed the
names of the aforesaid brothers of Sitaabi to
the Investigating Officer because they were
not involved. He only disclosed the names
of those persons who had actually killed the
deceased, to the Investigating Officer.

28. Again this witness has stated that
his son Ganga (deceased) was married but
his wife had died a year before the incident.

The characters of both Ganga and Sitaabi
were bad. He did not know which woman
was related to Ganga. When Ganga left his
house since 3 to 4 days, he did not make any
effort to search him as he had gone to his
relative place at Pipra. At the time of the
incident, he was sitting on the outer porch of
his house. The accused came to his door but
did not come to his porch. Even his son
Ganga and his relative Mahajan (P.W.-2)
could not come to his porch. When his son
came to the door, the accused started beating
him with a stick only for a minute but none
of the accused hit the deceased at his door
with a spear. There was no blood on his
door. His son Ganga was hanged by the
accused from his hands and legs and taken
along with them. Two accused caught the
hands of the deceased and two caught his
legs. When the informant/P.W.-1, his wife
and P.W.-2 Mahajan reached the door of
accused Ayodhya, his son Ganga was on the
ground and the accused were beating him.
He first saw from a distance of two steps that
the accused were beating his son at the door
of accused Ayodhya. He started screaming
as soon as he saw it. At that time there was
no one else there except the accused. On his
alarm, people reached there. Kanhai and Sita
came first on his alarm. Seeing Kanhai and
Sita, the accused started running away.
However, accused  Ayodhya  was
apprehended by the informant/PW.-1 and
P.W.-2 Mahajan, Sita Ram and Kanhai.

29. It has also been stated that after
apprehending accused Ayodhya, he brought
him to his house and made him sit there. No
information was sent to the Village Pradhan.
The watchman/village chowkidar had
arrived shortly after the murder took place.
Sita, P.W.-2 Mahajan and the people of the
village had come near the dead body. Till the
Police came, the same people were guarding
the dead body. His wife and he stayed at



46 INDIAN LAW REPORTS ALLAHABAD SERIES

their home. People advised him that the
remaining six accused had returned and they
were hiding here and there. If they went to
the Police Station along with accused
Ayodhya, they would rescue him on the way
and also the dead body had to be guarded
and that is why he didn't go to lodge the
report at night. There were still 2 hours of
night left and then he went to the police
station along with the watchman and the
accused Ayodhya.

30. In his cross-examination, this
witness has denied that accused Pyare Singh
has been falsely implicated under the
influence of Vidya Singh from him. He also
denied that Vidya Singh was his friend or
associate. He further stated that dead body
of his son remained lying at the door of
accused Ayodhya till 11 o'clock on that date.
From the door of accused Ayodhya, the
body of the deceased was taken on a cot to
Badagaon and then taken on a Dunlap. He
has denied that body of the deceased was
taken away from the spot much later.

31. In his examination-in-chief, P.W.-
2 Mahajan, who is another eye and star
witness has stated that the deceased Ganga
and the informant/P.W.-1 are his relatives.
Two years ago, Ganga was murdered. He
had gone to his house in the morning on the
day when Ganga was murdered. He left his
house at 8:00 p.m. in the evening to drop
Ganga at his house and reached his house at
around 9:00 p.m. in the night. When P.W.-1
along with Ganga reached his doorstep, he
saw that accused Sanhu, Ayodhya, Lakhan,
Chaangur, Ramjeet, Chhootkoo and Pyare
having sticks (lathi) and spears were
inquiring about the whereabout of Ganga, in
the meantime, he alongwith Ganga reached
there. Immediately thereafter, all the
accused pounced on Ganga and wielded
two-three lathi blows, consequent to which

he fell down. Thereafter, all the accused
together dragged Ganga to the door of
accused Ayodhya and when they were
hitting Ganga by sticks (lathi) and spears,
P.W.-2, P.W.-1 Naik and his wife reached
the door of accused Ayodhya. On hearing
the noise, Sita and Kanhai came there
having torches in their hands and thereafter
several people reached there. Seeing them
coming, all the accused except accused
Ayodhya, ran away but the accused
Ayodhya was apprehended by them and he
was brought at the doorstep of P.W.-1 Naik.
When Ganga went to his house, he was
wearing lungi and shirt.

32. In the cross-examination, P.W.-2
stated that on the day of incident, he just
went to drop Ganga at his house but
otherwise, had no specific reason to visit
there. They did not carry any weapon from
the village. Only on the request of Ganga, he
went to drop him at his house for which he
did not assign any reason. No one
accompanied Ganga at his place.

33. This witness has further stated that
he and Ganga were ten steps away when
they overheard the accused at the door of
Ganga. As soon as they saw Ganga, the
assailants attacked him and they did not try
to save Ganga because accused were seven
in number.

34. Again this witness has stated that
he knew Vidya Singh, the then Pradhan of
Nebuiya village. When the Investigating
Officer came to the spot, Vidya Singh also
came. Before Vidya Singh, Ram Parik Singh
was the Pradhan, who had been murdered
before the instant incident. He did not know
that father of accused Ram Pyare, namely,
Sundar Singh wused to represent the
prosecution case before the court concerned.
He also did not know whether there is
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enmity between the families of Vidya Singh
and accused Ram Pyare or not. He has
denied that under influence of prosecution,
he has implicated the accused Ram Pyare.
On the day, when he went with Ganga to his
house, there was no special reason for
accompanying him at night. Ganga told him
that he was not coming from his home, he
was coming from some other place. He did
not inquire from where he was coming.

35. It has been further stated that when
he reached at the house of Ayodhya, he saw
Ganga lying in prone position. Ganga must
have been assaulted for about 3 to 4 minutes at
the doorstep of accused Ayodhya. He saw
Ganga's injury. Ganga sustained four injuries
of spears, one on the thigh, second on the
armpit, third on the spleen and fourth on the
back side of head near the ear. He cannot point
out as to who caused the injuries by spear to
the deceased as there was seven persons, who
had beaten the deceased altogether. All the
accused dragged Ganga to the doorstep of
Ayodhya, threw him forcefully on the ground
and assaulted him. When the accused were
taking Ganga at the doorstep of accused
Ayodhya, then he along with first informant
Naik and his wife had accompanied them
there.

36. Inspector Devendra Singh, the then
Station House Officer of Police Station
Ghughuli is the Investigating Officer, who has
been examined as P.W.-3. In his examination-
in-chief, he stated that he started the process of
investigation of the instant case from 23rd
September, 1978. The accused Ayodhya was
apprehended and brought to the police station
and was detained in the lock-up of the police
station. He recorded the statement of the
accused Ayodhya at the police station and then
left for the incident site along with relevant
papers.

37. This witness has further stated that
when he reached the spot of the incident, he
found the dead body of Ganga lying in front of
the house of accused Ayodhya. He had shown
the place where he found the dead body with
the symbol “A” on the site plan.

38. From the place where the dead
body was lying, he collected the blood
stained earth and plain earth and sealed it in
different boxes. He also inspected the
torches of the witnesses. He has also
recorded the statements of the
informant/P.W.-1, his wife Jilewa, Mahajan
P.W.-2 etc. He inspected the incident site at
the instance of the witnesses. He searched
the accused and tried to arrest them but the
accused had absconded, hence no arrest
could be made. The accused in the instant
case had surrendered in the court and were
sent to jail on 30th October, 1978, where he
recorded their statements. After completing
the investigation, charge sheet (Ex. A/10)
came to be submitted in the court in his
writing and signature on 17th October,
1978.

39. Dr. A.P. Singh, who conducted an
autopsy on the person of the deceased Ganga
has been examined as P.W.-4. During the
course of post-mortem, he has noted as
many as 20 injuries on the body of the
deceased. In his examination-in-chief this
witness has stated that as per his opinion, the
cause of death of the deceased was due to
shock and haemorrhage caused by the
injuries. He has also opined in his testimony
that incised wounds could be caused by
spears and contusion and abraded contusion
wounds can be caused by lathi. Ganga could
have died on 22nd September, 1978 at 9
o'clock during night hours. The injuries in
ordinary course were sufficient to cause
death.



48 INDIAN LAW REPORTS ALLAHABAD SERIES

40. Sharda Lal Constable has been
examined as P.W.-5. He stated that he has
taken the body of the deceased to the
Mortuary for post-mortem. He identified the
dead body of the deceased in the presence of
doctor.

41. Sub-Inspector Brij Raj Yadav has
been examined as P.W.-6. He stated in his
examination-in-chief that he had prepared
the chik report and made entry of the same
in General Diary. He has also proved the
same before the trial court. He further stated
that the accused Ayodhya was brought at the
Police Station by the informant/P.W.-1 and
Chowkidar (watchman), who handed him
over and he was detained in the police lock-
up. One of the shirts (kurtas) which was
worn by the accused Ayodhya on which
some blood stains were found, was taken in
possession by the police and sealed.

42. Before proceeding to discuss the
issues raised in these appeals we may note
some background facts.

43. The incident i.e. murder of the
deceased Ganga, occurred on 22nd
September, 1978 at around 09:00 p.m.
during night hours and his dead body was
lying at the doorstep of accused Ayodhya all
through the night. On the next day i.e. 23rd
September, 1978, inquest and post-mortem
examination of the dead body of the
deceased Ganga were conducted.

44. As per the prosecution, P.W.-
1/informant, namely, Naik, who was father
of the deceased Ganga and P.W.-2 Mahajan,
who is relative of P.W.-1/informant are the
star eye witnesses.

45. Both the star prosecution witnesses
i.e. PW.-1 and P.W.-2 have specifically
stated in their testimonies i.e. in their

examination-in-chiefs as well as in their
cross-examinations that all the seven
accused with intention to Kill the deceased
Ganga, had first beaten him at his doorstep
and thereafter they had dragged him to the
doorstep of accused Ayodhya, where they
had mercilessly beaten him by lathi and
spears due to which he sustained serious
injuries and ultimately died on the spot.
There is no contradiction or inconsistencies

in the testimonies of both the star
prosecution  witnesses. In  the  first
information report as well as in his

testimony, P.W.-1 is consistent in stating
that all seven accused persons have
murdered his son Ganga.

46. The relevant portion of the
testimony of informant/P.W.-1 Naik qua the
commissioning of the alleged offence is
extracted herein below:

(In examination-in-chief)

"377sr @ T 2 9 g Ud & 99 & A
T o1l # 379 SXETS W 91 JARHE ST WIR,, i,
fore 9. 313 3R W A T F TR WA 3 BT 1% FET
2 & 97 5 19 99 Redsrt 4 79 81 sia=ia 8 & &
oft 7 391 & wErH 9 T 371 7| 9% o@eaR qg el
o 9 W TSF H I3 WA B FRT A S A ASH AR
@R IR T/ 7 38 e 7l gerforaH 331 & 1 3R
97 TET W T % TS W AS 91T @ AR o)
¥ g 30 &t Udt fied 393 N 79 981 W gq @ 3
IR f31 3R BHR IR W g3 9 GidT 2 o 37 TR 9
TTSH T&] AT P ES W AR G 3T I T W
g & 34 19 eH! T8l 3T T AR 91 GRAT BISH
| AT ! AN 3 g foran I gl um T

T ) 3797 /AT T AR IR A JAR T FH,
AT WA J gAld i UhgH % 998 @ 9 W 781 57 73

3G el ! @ 2 79 Ud B forarn gato #-1
1 TG G T 418 7 FET 1 98 Ruid 8 38 99 W
F U eH! § foraman or 78 718 7& o ' 8 fF fhw

feramar «m"
(In cross-examination)
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"1 % GHT F 397 T % q1edd 7GR H S8

Tl AR ST F as WS 2 8, e g

B3 971 FAREH W RS W 33 dfd R AR § 75

1T ! E T IR W il 9 Fegs g9l B o ford 89 3

3R W TS 9 HETeA i A 3ER H 78t 31 9 &) &

R 3N 3G e F3 SEH T T HR HEEA H 3

I TS T R T T @ GASEH 3 18t @ TRA1 6

JGH TAfHH YT s @ geafom e e ford 7

T R @t W geafom 3 e fime oo adl @ arn |

39 977 T AT ! T1FF & TS W AT A3 w4

IS R et 3 9ren & 76t grn | 7@ W & 78 7
o1l W AgH ) 819 W YHg 2 H ety & T 2
T 3 BT TweT o 3R 2 et K yke o & arm
g% P @1y fiw-2 78 T F st 3ika & T g

T o T HersH W ;T W ARG P qr9-2 e &
AT W IR A & SIS WS g dHl SeH) qga

T Se W T 9 7 i 9 wHIS 98T 9

(In cross-examination)
"8 @1 74 H3H T & 5 g9 AN 3 T &
IS W gerformH %1 s7d g4 g1 S8 g9 & v 39 g
0T TSR 31 T3 R SR AT 22 U1 853 T ) T
% FIfT 78 B wife gafmm arq sedt o fa

79 B A 71 UgT o1 9 gAlEH 39 AR © A F

UE UEd 2 13 %1 g1 @ 3 13 FeAlTHT 1 % St
IR FSF F1 AR @ 3! ¥ 3@ & e o o 39 T
TS % 37cTrET T8l 3R 13 981 41 W I W 1 75
W VIR W 98! Pegs 9 Hidl A Fees 9 Hial &l oG
T YTHT Y& 1331 STIeT &1 & 9 7eTeH 3 9l 91l
i1 9 g% = o TSI T el W ASH TRI T o1 T8I
@ 2 a1 vrwm | e gateg gwe T 20 wE
(512) 1 W= farert g1 31 98 T2 TE Ao 1 o w19
Taba e 1 T gl gial 8l & T8t s71 Geral 13 et
TR WG 3 F WA T % T F R T 78 qw
R f9id 4 718 foraman o7 1% 54R R @ gerfsde 2 &
R9id # 78 foramn o1 7 =’ € 4Ra died g4R s &l
AT % T adk o Tl

47.  The relevant portion of the
testimony of P.W.-2 Mahajan qua the
commissioning of the alleged offence is
extracted herein below:

(In examination-in-chief)

"'377 @ YT 2 I 5 7 T AT e 5T
AT %7 TSR 1o heet 5977 39 fod e a8 Wer 1@ 9 F
37 ¥R @ I % 8 9 7 ) 39 TR YgR F ford =
o7 3R 9% ¥R W el 79 715 Uq § Gg T 1) 89 AT
e T % WIS W Uge d 9@ 1 9, e, G,
BIR, TH4, Bieh 3R WR A131 T 91e1 o T9% 4 78
@ & 1% 77T % T a9 d% g9 AN Ued T 9 98 @
T % IR 22 72 g 2-4 w3t 7R, UK @R W R

T W gt gAlEE e srie & @, W 381 @
T R IR gt gefomH g1R 31eTera gt e |

Tt 3 GeTR Fi3 IR 78 15

ST ST % TR R TgA a1 0 AR g4 9 78
g & et iR 91 srien & gxars W e 3-4 e a&
7 qR 78 N AR T T =ie Qw6 9T ) 9l
TR 78 M oY 59 A, Tk 8 F F1E T 4, T fhocd]
3R TF RR R 918 #1 & 18 | 78 & 71 9701 a1 1%
aTd % =i fere 2 g8 it ard eH! 4R @ 9l
AR 3 T ! AT F TGS | o T 92 o
F GRT 911 S T T Y AT F S A o © 9 ad
T 91 7 3Gt 3G G193 % st W

48. The post mortem report of the
deceased as well as the testimony of P.W.-4
Dr. A.P. Singh, who conducted the autopsy
of the deceased also supports the
prosecution case. In his testimony, P.W.-4
has stated that the incised wound and
contused wounds could be caused by spears
and lathi (sticks), which have been used in
the commissioning of alleged offence as per
the testimonies of P.W.-1 and P.W.-2.

49. The accused also had motive to
commit the murder of the deceased as they
had suspected that the deceased Ganga had
enticed away the sister of the accused
Ayodhya, namely, Sitaabi because of their
illicit relationship.

50. Now we may come on the merits
of the submissions made by the learned
counsel for the accused-appellants in
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Criminal Appeal, learned counsel for the
accused-respondents in Government Appeal
as well as the submissions made by the
learned A.G.A. in both the above appeals.

51. On the basis of deeper scrutiny of
the evidence oral as well as documentary led
during the course of trial and as has been
discussed herein above in detail, we find
substance in submissions made by the
learned A.G.A. for the State in both the
appeals.

52. As regards, submission made by
the counsel for the accused-appellants that
there is delay in lodging of the first
information  report, we find that
P.W.1/informant has satisfactorily
explained the same in his examination-in-
chief as well as in his cross-examination
respectively. For ready reference, the same
are extracted here-under:

"SI AT 3 9FS forT WY Geatorar
T T ST i ST SETS T AT FHIER i JeAr]

Tq F, AR @M 9 GANH F TFS F1 aoe § I W
& ST U 39 el ! S@rEd 2 st Ud 1 A forarar

"G 7 FeT Tk AT @ie 37 © 9 3R
3eR 50 &) st H 9 & S at @ 39 aw 7
TSI 1 FHR A Fi 1 TG 8 e Ta H R forar
T& w2 @ Tq @l oft a@ getm e H qw
TrhiaR & a1 & o

53. So far as the submissions made by
the learned counsel for the accused-
appellant that since neither the Investigating
Officer has collected any earth (blood
stained earth or plain earth) from the door of
the informant/P.W.-1 nor he has marked the
said place in the site plan, which makes the
prosecution case doubtful, is concerned, we
may record that P.W.-1 and P.W.-2 have
specifically stated in their testimonies that at

the doorstep of informant/P.W.-1, the
accused had wielded four lathi blows at
Ganga and thereafter they dragged him at
the doorstep of accused-Ayodhya where
they wielded several lathi blows and
repeatedly assaulted him with spears
resulting in his instantaneous death.
Therefore the main place of occurrence in
the facts of the present case is the door of
accused Ayodhya, which has been marked
as “A” in the site plan.

54. To the submissions made by the
learned counsel for the accused-appellants
that P.W.-2 Mahajan, who is stated to be
relative of the informant/P.W.-1 is a chance
witness an not an eye witness, we may
record that he is an eye witness. He is
throughout consistent in his examination-in-
chief as well as in his cross-examination. He
has specifically supported the prosecution
case. In his testimony, he has narrated the
entire incident as unfolded by P.W.-1 in the
first information report as well as in his
testimony. He also has sufficiently
explained his presence at the place of
incident, where he had accompanied the
deceased Ganga.

55. To the submission made by the
learned counsel for the accused-appellant
that non recovery of any weapon having
been made from any of the accused creates
a doubt in the prosecution case, we may
record that such minor discrepancy on the
part of the Investigating Officer does not
effect on the otherwise clinching evidence
produced by the prosecution which have
been discussed in detail herein above.

The Hon’ble Supreme Court in the
case of Mritunjoy Biswas Vs. Pranab
Alias Kuti Biswas & Another reported in
(2013) 12 SCC 796 has held that when there
is ample unimpeachable ocular evidence and
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same has been corroborated by medical
evidence, non-recovery of weapon does not
affect the persecution case. The relevant
paragraphs i.e. paragraph nos. 33 and 34 are
being quoted herein below:

"33. The learned counsel for the
respondent has urged before us that there
has been no recovery of weapon from the
accused and hence, the prosecution case
deserves to be thrown overboard and,
therefore, the judgment of acquittal does not
warrant interference.

34. In Lakshmi and Others v. State
of U.P. [(2002) 7 SCC 198 : (AIR 2002 SC
3119 :2002 AIR SCW 3596)], this Court has
ruled that

"Undoubtedly, the identification
of the body, cause of death and recovery of
weapon with which the injury may have been
inflicted on the deceased are some of the
important factors to be established by the
prosecution in an ordinary given case to
bring home the charge of offence under
Section 302 IPC. This, however, is not an
inflexible rule. It cannot be held as a general
and broad proposition of law that where
these aspects are not established, it would
be fatal to the case of the prosecution and in
all cases and eventualities, it ought to result
in the acquittal of those who may be charged
with the offence of murder".”

In Lakhan Sao v. State of Bihar
and Another reported in [(2000) 9 SCC 82
: (AIR 2000 SC 2063 : 2000 AIR SCW
1955)], it has been opined by the Hon’ble
Supreme Court that the non-recovery of the
pistol or spent cartridge does not detract
from the case of the prosecution where the
direct evidence is acceptable.

In State of Rajasthan v. Arjun
Singh and Others reported in [(2011) 9
SCC 115 : (AIR 2011 SC 3380 : 2011 AIR
SCW 5295)], the Hon’ble Supreme Court
has expressed that:

"18........ mere non-recovery of
pistol or cartridge does not detract the case
of the prosecution where clinching and
direct evidence is acceptable. Likewise,
absence of evidence regarding recovery of
used pellets, bloodstained clothes, etc.
cannot be taken or construed as no such
occurrence had taken place”.

56. The submission made by the
learned counsel for the accused-appellant
that since no stab wound has been found on
the body of the deceased therefore, the
prosecution case is doubtful, has no force.
Stab wound can be caused by knife or a
sharp edged weapon and as per the post-
mortem report of the deceased, incised and
contusion wounds have been found on the
person of the deceased, which can be caused
by spears and lathi (sticks) respectively and
the same has also been opined by P.W.4 Dr.
S.P. Singh in his testimony, inasmuch as
spears and lathi have been used in the
alleged crime as per the version of P.W.-1
and P.W.-2.

57. The next submission made by the
learned counsel for the accused-appellants
that non-examination of witnesses of first
information report, namely, Kanhai and Sita
Ram in whose torch lights, the accused have
been identified and Chowkidar, who
guarded the dead body of the deceased
throughout the night at the door of accused
Ayodhya, during the course of trial, cast a
dent in the prosecution case, has also no
force, as they are not eye witnesses and their
testimonies are not relevant than the
testimonies of eye witnesses like P.W.-1 and
P.W.-2, whereas recovery memos of torches
were proved by the Investigating Officer
(P.W.-3).

58. We have also considered the
submissions made by the accused-



52 INDIAN LAW REPORTS ALLAHABAD SERIES

respondents in the Government Appeal and
the counter submissions made by the learned
A.GA.

59. The submissions made by the
learned counsel for the accused-respondents
qua false implications of accused-
respondents, namely, Pyare Singh and
Chhotku along with other accused in the
present case because there is inimical
relations between Pyare Singh and Vidya
Singh, the then Village Pradhan and also the
informant/P.W.-1 Naik is an associate of
Vidya Singh, in whose influence, P.W.-1
has implicated them in the present case, are
liable to be rejected as the defence on their
behalf have completely failed to establish
such plea of false implication. They have
neither produced any document in that
regard nor they have produced any oral
evidence like defence witness to testify the
said plea during the course of trial.

60. While acquitting both the accused-
respondents, namely, Pyare Singh and
Chhotku, the trial court has completely
failed to examine the said issue. The trial
court has not carefully scrutinize the
testimonies of eye witnesses i.e. P.W.-1 and
P.W.-2 and misread the same while
recording a finding that from perusal of the
testimonies of P.W.-1 and P.W.-2, the
accusation of both the accused-respondents
do not crop up. In his testimony, P.W.-1 has
specifically stated that he is not friend or
associate of Vidya Singh, the then Village
Pradhan from whom, there were inimical
relations of accused-respondent Pyare
Singh. PW.-1 and P.W.-2 have clearly
stated in their statements before the trial
court that the accused-respondents Pyare
and Chhotku also actively participated in
alleged crime along with other five accused,
who have been convicted by the trial court
on the same set of evidence. As such the

false implications of accused-respondents,
namely, Pyare Singh and Chhotku has no
legs to stand.

61. In view of the aforesaid facts and
the findings recorded by us herein above, we
are of the firm opinion that the finding of the
Court below with regard to accused-
appellants Ayodhya, Sanhu, Chhangur,
Lakhan and Ram Ji, is correct and the guilt
of the accused-appellants Ayodhya, Sanhu,
Chhangur, Lakhan and Ram Ji has been
proved beyond reasonable doubt by the
prosecution, which is sustainable.

62. Consequently, in view of the
deliberations held above the criminal appeal
at the behest of appellant no.5 Chhangur
stands dismissed. The appellant no.5, who is
reported to be in jail, need not surrender
before the Court concerned.

63. Since the appellant nos. 1 to 4,
namely, Ayodhya, Ram Ji, Lakhan and
Sanhu had died, the present criminal appeal
at their behest have already been abated by
this Court. As such, no further order is
required to be passed by us qua appellant
nos. 1 to 4.

64. However, after considering the
facts and circumstances of the case and
examining the findings recorded by the trial
court in acquittal of accused-respondents
Pyare Singh and Chhotku, we are of the
view that the trial court has not examined the
evidence led by the prosecution in correct
perspective and the finding returned by it
that the prosecution has not succeeded in
proving its case beyond reasonable doubt
against the accused-respondents cannot be
sustained. The prosecution has fully
established the gquilt of the accused-
respondents on the basis of evidence led at
the stage of trial by the prosecution. The



5 All. Ved Prakash & Ors. Vs, State 53

acquittal of the accused-respondents,
namely, Pyare Singh and Chhotku, is
consequently, reversed.

65. Both the accused-respondents,
namely, Pyare Singh and Chhoktu are
accordingly convicted for the offence under
Sections 147 and 302/149 1.P.C. and
sentenced to two years  rigorous
imprisonment for the offence under Section
147 1.P.C. and life imprisonment for the
offence under Section 302/149 |.P.C., like
accused-appellants, who have been
convicted and sentenced by the trial court
under the impugned judgment.

66. The Government Appeal filed on
behalf of the State is, hereby, allowed.

67. There shall be no order as to costs.

68 The Chief Judicial Magistrate,
Gorakhpur shall ensure that both the
accused-respondents are arrested and sent to
jail for serving their sentences awarded
herein above.

69. Let a copy of this judgment be sent
to the Chief Judicial Magistrate, Gorakhpur,
henceforth, for necessary compliance.
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1. Upon an incident having taken place
on 18.4.1981 whereby Shyam Singh had
died, a first information report was got
lodged by his wife — Kailashpati. The first
information report had stated that the
brother of Shyam Singh, namely, Balveer
Singh accompanied by his four sons,
namely, Vijayvir Singh alias Vijay, Ved
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Prakash, Chandra Prakash alias Pappu and
Rajesh alias Raju and the brother-in-law of
Balveer, namely, Surendra (sala) had
reached the house of the deceased. The
motive assigned in the first information
report was that the deceased Shyam Singh
had executed a Will in favour of his three
daughters and, therefore, the accused
Balveer Singh and his four sons wanted to
do away with him. In the first information
report, it was very categorically stated that
the four sons of Balveer Singh and his
brother-in-law were armed with lathis and
swords. Specifically, it has been stated that
Chandra Prakash, Rajesh alias Raju, Ved
Prakash had swords whereas Balveer Singh
and Surendra had lathis in their hands. At the
time of the incident, another brother of the
deceased, namely, Kripal Singh had reached
the spot. Apart from the brother, Dharmveer
Singh son of Chiranjeet Chauhan and
Bhagwana Singh son of Kathera Singh had
also reached at the place of incident. The
first information report states that not only
there were three eye-witnesses present but
many others of the area had also reached the
spot. The first informant in the first
information report had stated that the first
information report was written on the
dictation of the first informant by her
daughter — Vimla.

2. After the lodging of the first
information report, the Police got into action
and various relevant materials found on the
spot were recovered and kept in Police
custody. The accused Chandra Prakash, it
was alleged, had also made a confessional
statement before the Police on 18.4.1981
itself and had also under Section 27 of the
Evidence Act got recovered the sword as
was used in the incident. The sword was
recovered in the presence of two eye-
witnesses, namely, Ram Singh and Ashok
Kumar Tyagi.

3. Upon completion of the
investigation, the Police submitted its
charge sheet and the court of sessions,
thereafter, on 3.8.1981 framed charges
against the accused Shyam Singh, Chandra
Prakash alias Pappu, Ved Prakash, Balveer
Singh, Rajesh alias Raja and Surendra
Singh.

4. When the trial commenced, from the
side of the prosecution 7 prosecution
witnesses were produced and examined.

5. Upon the conclusion of the Trial, the
Illrd Additional Sessions Judge, Bijnor,
convicted the accused, namely, Chandra
Prakash alias Pappu, Ved Prakash and
Rajesh alias Raju for the offences under
Sections 302/34 IPC and they were
thereafter ~ sentenced  for  rigorous
imprisonment for life. By the same order,
Surendra Singh, Vijayvir Singh and Balveer
Singh were acquitted. Thereafter, the instant
Criminal Appeal was filed challenging the
judgement and order dated 27.1.1982 passed
by the Illrd Additional Sessions Judge,
Bijnor.

6. The P.W. - 1 who was the doctor
who had conducted the postmortem proved
the port-mortem report and categorically
mentioned as to how the injuries which had
resulted in the death of the deceased had
been inflicted on the body of the deceased.

7. The P.W. - 2 is the wife of the
deceased and she is an eye-witness of the
incident and she gives the entire eye-witness
account saying that the deceased — Shyam
Singh and she herself were sleeping in the
veranda of their house and a functional
lantern was there in the veranda. She had
also stated that in the eastern side of the
veranda, her brother-in-law  (dewar),
namely, Kripal Singh was also sleeping. She
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has stated that Balveer Singh, the accused,
was her brother-in-law (dewar) and Vijay,
Ved Prakash, Chandra Prakash and Rajesh
were his sons and Surendra was the brother-
in-law (sala) of Balveer Singh. She
recognized all the six accused who were
present in the court. She thereafter, in her
testimony, gives the reason for the murder of
her hushand. She had stated that because of
the fact that her husband executed a Will in
favour of her daughters, the accused could
not tolerate the transfer of the property in the
name of the daughters and, therefore, the
murder had taken place. She states that when
the six accused entered the place of incident
and when upon hearing certain noises, she
got up, she saw Balveer Singh standing
along with Surendra and Vijai who were
having lathis in their hands. Chandra
Prakash alias Pappu had a sword in his hand.
Ved Prakash and Raju had tabals (a kind of
a sharp edged weapon). Chandra Prakash
alias Pappu had attacked/assailed the
husband of the first informant who was
sleeping. She states that on the injury being
inflicted, the husband of the first informant
got up and stood on the cot himself. When
this happened, the other accused started
hitting the deceased (the husband of the first
informant) by lathis and tabal. She had
stated that when a lot of hue and cry was
created by the first informant then the other
witnesses, namely, Kripal (dewar),
Dharmveer and Bhagwan came on the spot.
She had stated in the statement in chief itself
that Kripal had joined hands with the
accused. She, thereafter, had stated that after
injuries were inflicted and her husband was
killed, the accused ran away from the
southern side. She further states that Abdul
Karim and Rajesh were her servants. A day
before the incident, they had told her that
Balveer and his four sons were saying that
they would get rid of Shyam Singh. She had
stated that the report was got lodged by her

and it was scribed by her daughter on her
dictation. She had stated that whatever she
had dictated was scribed by her daughter. In
the cross-examination which took place, the
P.W. - 2 stood firm with her averments in
the chief.

8. Upon a specific question being put
as to whether, she was accompanied by one
Basant Singh when she went to lodge the
first information report, she denied this
fact but had stated that, in fact, she knew
one Basanta Ahir. In the cross-
examination, she had also stated that she
woke out of her sleep when her husband
was, in fact, giving calls for being saved.
She denied the fact that she did not know
the actual age of Rajesh alias Pappu. She
denied the fact that he was 13-14 years of
age.

9. The P.W. -3, Rajesh who the first
informant stated had informed a day prior
to the incident that the accused Balveer
Singh was planning to do away with her
husband was declared hostile by the
prosecution.

10. The P.W. - 4, Bhagwan, another
eye-witness, who according to the first
informant had come to the place of incident
upon the hue and cry being made, had also
stated that he saw the entire incident with his
own eyes. He had very categorically stated
that when he had reached the place of
incident beside him, there were Dharmveer
and Kripal also at the place of incident and
no other person was there. He further added
to the statements he had made that after half
and an hour other persons started coming to
the spot.

11. The P.W. - 5 Ram Singh happens
to be a witness who had witnessed the
recovery of the swords.
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12. The P.W. - 6, ljhar Hussain, is the
constable who had taken the dead-body for
the port-mortem.

13. The P.W. - 7, Dharmveer Singh,
the Investigating Officer, had also proved
the first information report and, thereafter,
had stated that the entire investigation had
been done under his supervision. The
statement of the accused were thereafter
recorded under Section 313 Cr.P.C. In the
statement they had denied having committed
the crime and had also denied their presence
at the place of occurrence.

14. Learned Amicus Curiae for the
appellants Ms. Aarushi Khare made the
following submissions:-

I. The appellants — Ved Prakash
and Chandra Prakash had died and,
therefore, the Appeal had already abated
against them. So far as Rajesh @ Raju is
concerned, she states that at the time of the
incident, he was a juvenile. In fact, she states
that when the Appeal was filed, he had given
out his age as 12 years. When the appeal was
pending, an application was moved on
6.9.2023 for declaring the appellant- Rajesh
@ Raju a juvenile. Thereafter, the Principal
Magistrate of the Juvenile Justice Board
informed this Court by a communication
dated 10.11.2023 that on 6.11.2023 the
appellant — Rajesh @ Raju had been
declared juvenile and that at the time of
incident his age was 12 years 1 month and
18 days. She, therefore, submits that the trial
as was undergone was of a juvenile who was
in conflict with law and therefore it was not
a proper trial. She, however, submits relying
upon a judgement of Supreme Court
reported in 2020 (10) SCC 555 : Satya Deo
alias Bhoorey vs. State of Uttar Pradesh
that in the event a trial had taken place of a
juvenile who was in conflict with law

alongwith other adult persons and at the
stage of Appeal it was discovered that the
appellant — Rajesh @ Raju was a juvenile at
the time of the incident then the provisions
of the Juvenile Justice (Care and Protection
of Children) Act, 2000 (hereinafter referred
to as the “Act of 2000) were to apply. For
that purpose, she relies upon the paragraph
no. 16 of the judgement reported in 2020
(10) SCC 555 which is being reproduced
here as under:-

“16. Further, the provisions of the
2000 Act are to apply as if the juvenile had
been ordered by the Board to be sent to the
special home or institution and ordered to be
kept under protective care under sub section
(2) of Section 16 of the Act. The proviso
states that the State Government or the
Board, for any adequate and special reasons
to be recorded in writing, review the case of
the juvenile in conflict with law who is
undergoing sentence of imprisonment and
who had ceased to be a juvenile on or before
the commencement of the 2000 Act and pass
appropriate orders. However, it is the
Explanation which is of extreme
significance as it states that in all cases
where a juvenile in conflict with law is
undergoing a sentence of imprisonment on
the date of commencement of the 2000 Act,
the juvenile's case including the issue of
juvenility, shall be deemed to be decided in
terms of clause (1) of Section 2 and other
provisions and Rules made under the 2000
Act irrespective of the fact that the juvenile
had ceased to be a juvenile. Such juvenile
shall be sent to a special home or fit
institution for the remainder period of his
sentence but such sentence shall not exceed
the maximum period provided in Section 15
of the 2000 Act. The statute overrules and
modifies the sentence awarded, even in
decided cases.”

and, therefore, she submits that
even if the appellant is to be convicted, if the



5 All. Ved Prakash & Ors. Vs. State 57

appeal is decided against him then he would
be punished as per the Act of 2000.

Il. Learned counsel for the
appellant has submitted that a perusal of the
statement of P.W. -2 does not inspire
confidence. She submits that in the first
information report, the P.W. -2 had stated
that she had come out of her sleep because
of certain noises. Subsequently, in her
statement before the Court, she says that
when the husband of the deceased had raised
a hue and cry, then she woke up.

I1l. Learned counsel for the
appellant further submitted that the motive
which the appellant had given, that the
husband of the first informant had executed
a Will in favour of his daughters and,
therefore, the brother of the deceased had
killed him does not have legs to stand. She
states that when the brother was done away
with, the Will would come into operation.
This would in no manner help the accused
persons. In fact, they stood to lose if the
husband died. The motive as had been
alleged was a weak motive.

IV. Learned counsel for the
appellant states that Kripal, the brother of
the deceased, who had witnessesed the
incident did not appear in the witness box.
Similarly, she states that the eye-witness —
Dharamvir Singh also did not appear in the
witness box. So far as the eye-witness
account of Bhagwana Singh is concerned,
she submits that it had various
contradictions. She states that P.W. -2 had
stated that in addition to Kripal, Dharmveer
Singh and Bhagwana Singh, there were
many other persons of the locality
assembled but she states that at the time of
incident only Kripal, Dharamveer Singh and
Bhagwana Singh were there on the spot.

V. Learned counsel further
submits that the extra-judicial confession
with regard to the servant is also not reliable
as out of the two servants only one servant,

namely, Rajesh appeared in the witness box
and he also turned hostile.

VI. Learned counsel for the
appellant states that if the statement of
Bhagwana Singh is looked into, it becomes
clear that in two other cases, namely, in one
case of State vs. Baljeet and in another case
of State v. Battu, he was a police witness
and, therefore, there was every possibility in
this case also that he was appearing as a
police witness.

VII. Learned counsel for the
appellant submits that as per Section 24 of
the Children Act, 1960 and Section 18 of the
Act of 2000 no joint trial of a juvenile and a
person who was not a juvenile could have
been undergone.

VIII. Learned counsel for the
appellant further submits that the appellant
who was admittedly a juvenile at the time of
incident could not have any mens rea and,
therefore, could not be punished under
Section 302 IPC. He was only acting on the
directions of his father who had actual
control and command over the will and
thinking of the juvenile (minor). A father is
a natural guardian and, therefore, it could
not be said that the appellant was having the
mens rea to commit the murder. She further
submits that the father of the appellant had
in fact been acquitted.

IX. Learned counsel for the
appellant in the end submits that in the event
the appeal is dismissed and the judgement of
conviction is upheld then as per the
judgement of (1981) 4 SCC 149 : Jayendra
and another v. State of Uttar Pradesh and
(2000) 6 SCC 89 : Umesh Singh and
another vs. State of Bihar, the sentence
may be modified and the appellant may not
be sentenced for life. She also states that as
per Section 15 of the Act of 2000, there were
7 methods in which a juvenile could be dealt
with and the appellant who was only about
12 years of age at the time of the incident



58 INDIAN LAW REPORTS ALLAHABAD SERIES

could be given the minimum sentence
possible.

15. Learned Additional Government
Advocate Sri Amit Sinha in opposition has
supported the judgement of the trial court
and had submitted that the P.W. - 2 was a
reliable eye-witness and the account which
she had given could not in any manner be
rejected or doubted.

16. Learned AGA further submits that
even a single eye-witness account which
was reliable, could result in a conviction.

17. Learned AGA further submits that
when the incident was admitted and when
the eye-witness account which was a
reliable one was there on record then
definitely the conviction was the only
conclusion to which the Court could come
to.

18. Learned AGA further submits that
the appellant be given maximum
punishment as could be given after the
Juvenile Justice Board had held that the
appellant was a minor.

19. Learned AGA submits that the
provisions of Section 24 of the 1960 Act and
Section 18 of the Act of 2000 had no
relevance in the instance case as the trial had
taken place treating the appellant an adult.
He, therefore, submits that those provisions
could not be pressed at this point of time.

20. Having heard learned Amicus
Curiae Ms. Aarushi Khare, this Court is of
the view that the incident which had resulted
in the criminal case being registered and
which was tried by the Illrd Additional
Sessions Judge, Bijnor was a case where
there was a definite eye-witness account of

P.W. - 2 who was the wife of the deceased.
No perusal of the record or the assessment
of the evidence leads us to conclude that
there was any error in the eye-witness
account which had been rendered by the
P.W. - 2. It mattered little that P.W. - 3
Rajesh who had claimed that the accused
had made an extra-judicial confession had
turned hostile or whether the brother of the
deceased Kripal who was allegedly there on
the spot has not appeared as a witness even
though there were minor discrepancies in
the statement of P.W. - 2 who was an eye-
witness would not make much difference.
The fact of the matter remained with the
incident was witness of P.W. - 2 and, there
is no reason to disbelieve her.

21. Under such circumstances, the
Appeal is dismissed vis-a-vis the appellant
no. 2, Rajesh, so far as the conviction
portion is concerned. However, so far as the
sentence is concerned, we are of the view
that when the appellant no. 2 Rajesh Kumar
@ Raju was a juvenile at the time of
incident, he would be governed by the
provisions of Section 15 of the Act of 2000
as per the judgement of Supreme Court
reported in 2020 (10) SCC 555 : Satya Deo
@ Bhoorey vs. State of Uttar Pradesh.

22. Since the incident is of the year
1981, we are of the view that the appellant
Rajesh @ Raju must be now a fairly elderly
person. He was never a criminal before the
incident had occurred and also at the time
when he had committed the crime he was
under the influence of his father and it could
not be said that he was intentionally
committing the crime.

23. We are also of the view that the
appellant Rajesh was released on bail way
back in the year 1982 and ever since then he
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has never misused the liberty of bail or has
ever jumped the bail.

24. Under such circumstances, we
are of the view that the minimum possible
sentence be imposed upon him. We,
therefore, consider it appropriate to fine
him for Rs. 20,000/- which shall be
equally distributed between the surviving
heirs and legal representatives of Shyam
Singh.

25. Since the appellants no. 1 and 3
had died during the pendency of the appeal
vis-a-vis them stood abated.

26. For the hard work which has been
put in by the learned Amicus Curiae Ms.
Aarushi Khare, we quantify her fee as Rs.
30,000/- which shall be payable to her by
the Legal Services Authority forthwith.
The payment be got done under the
supervision of the Registrar General of
this court.
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(Delivered by Hon’ble Mrs. Sangeeta
Chandra, J.
&
Hon’ble Ajai Kumar Srivastava-I, J.)

1. This Criminal Appeal arises out of
judgement and order dated 11.05.1990
passed by the Illrd Additional Sessions
Judge, Sitapur in Sessions Trial N0.663 of
1987 whereby the Appellant no.3 Mahesh
has been convicted under Sections 302 and
147 read with Section 149 of the I.P.C. and
sentenced to undergo life imprisonment, the
appellant no.4-Jagdish along with appellant
no.1- Banwari, appellant no.2-Moti Lal and
appellant no.5- Babu Ram have been
convicted under Section 148 read with
Section 149 and Section 302 I.P.C. with life
imprisonment.

2. Only two of the original five
appellants i.e. appellant nos.2 and 4, namely,
Moti Lal and Jagdish are alive as the
appellant nos.1, 3 & 5, namely, Banwari,
Mahesh, and Babu Ram died during the
pendency of the Appeal and the Appeal in
respect of them has already been abated.

3. The case of the prosecution as
mentioned in the prosecution story written
report Exhibit Ka-1 and the F.I.R. Exhibit
Ka-2 of the paper-book is that on
27.04.1987, the informant Damodar Prasad,
along with his uncle Vishwanath and cousin
brother, Shiv Kumar were returning home
after making a query from the Sawmill
regarding cutting of logs of wood. As soon
as all three reached Barhtara Taal around
6:30 P.M., the accused Jagdish son of Babu
Ram along with Banwari, son of Paragdeen,

Moti Lal son of Gokarna and Babu Ram son
of Banwari and Mahesh son of Gokaran
armed with deadly weapons appeared from
the sugarcane field of Raghubar and on the
exhortation of Jagdish, all of them attacked
Shiv Kumar. Jagdish fired from his gun,
Babu Ram attacked him on his neck with a
knife and then all of them dragged Shiv
Kumar to the sugarcane field of Raghubar.
The informant Damodar Prasad along with
his uncle Visvanath tried to shout for help
but no one came and Banwari, Moti Lal and
Mahesh tried to attack the informant and his
uncle and also threatened them for life in
case they reported the matter to the Police.
As a result of such threat, the informant
Damodar Prasad, along with his uncle ran to
their home in the village Benipur and did not
report the matter to the Police Station at
night out of fear. They returned in the
morning to search for Shiv Kumar and they
found his body in a grove south of Barhtara
Taal. The informant wrote out a written
report (Exhibit Ka-1) and had gone to the
Police Station to report the matter after
leaving members of his family Suraj Prasad
and Bhagwan Das and others near the dead
body.

4. On the basis of said written report
by Damodar Prasad, son of Suraj Prasad,
dated 28.04.1987, F.I.R., Exhibit Ka-2 was
registered as Case Crime No. 80 of 1987, on
the same day at 06:25 A.M. against the
accused for the offence under Sections
147/148/149 and 302 I.P.C. The Station
House Officer Phool Singh Bhadoria rushed
to the place of occurrence alongwith other
policemen. On reaching the spot, he
prepared the inquest report of the dead body
and sealed it and sent it for post-mortem
examination  after completing  other
formalities and inspected the place of
occurrence and prepared a site plan with
index (Exhibit C-6). He then took the
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statements of witnesses and prepared an
inquest report (Exhibit Ka-8). On receipt of
post-mortem report and completion of
investigation, charge sheet was prepared
against the accused persons and filed in
Court.

5. Separate charges were framed by
the lInd Additional Sessions Judge against
all the accused on 21.01.1988. The
prosecution examined six  witnesses,
Damodar Prasad as P.W.-1, Vishwanath as
P.W.-2, Head Constable Satendra Nath
Trivedi as P.W.-3, Constable Umakant
Yadav as P.W.-4, Phool Singh Bhadoria as
PW.-5 and Dr. Gopal Swaroop, who
conducted the post-mortem, as P.W.-6.

6. The statements of the accused
under Section 313 of the Cr.P.C. were
thereafter recorded. They denied the
allegations and stated that they had been
falsely implicated due to family dispute and
long running enmity. The accused gave
documentary and oral evidence. In the
documents filed by them was a certified
copy of the statement of Banwari dated
02.11.1977, which was given in the court of
Vith Additional District and Sessions Judge,
Sitapur in Sessions Trial No. 359 of 1976
titled as State Vs Ramavtar and others,
under Sections 147, 148, 307/149, 324, 323
of the 1.P.C. This case was decided on
11.03.1978. The statement of Banwari was
given in the said Sessions Trial against
Vishwanath, Ramavtar, Lalta Prasad,
Madhuram and Brij Lal, who were the
accused and were being prosecuted for
causing injuries to one Ganeshi. Copy of the
judgement in Sessions Trial No. 188 of 1986
. State versus Jagdish son of Baburam;
decided on 14.08.1984 by the Sessions
Judge Sitapur was also filed, in which,
Jagdish was tried for offence punishable
under Section 302 of the L.P.C. for the

murder of his uncle Jagadamba on
28.12.1984. Jagadamba was the real brother
of Babu Ram. The accused Jagdish had been
acquitted.

7. The accused also examined Lalta
Prasad as D.W.-1, who was the owner of the
sawmill and he stated that Vishwanath had
not come to his sawmill alongwith his son
Shiv Kumar at any time in the recent past for
cutting of wood logs.

8. The Trial Court considering the
evidence on record had convicted the
accused appellants and sentenced them as
aforesaid.

9. It has been argued by the learned
counsel for the surviving appellants that the
appellants have been deliberately and falsely
implicated because they belong to a
collateral line of the same family. Banwari
and Gokaran are real brothers. Babu Ram
is the son of Banwari and Jagdish is the
son of Babu Ram, the grandfather, son and
grandson have all been implicated.
Similarly, Motilal and Mahesh are the
sons of Gokaran. Thus, both sons of
Gokaran, son of Banwari have also been
implicated. One Jagdamba was the real
brother of Babu Ram and uncle of Jagdish.
Jagdish was earlier implicated in
murdering his uncle Jagdamba Prasad in
1984, but was acquitted.

10. It has been argued that the
motive for attacking Shiv Kumar as shown
by the prosecution, was that around two
months ago from the date of the murder,
Jagdish had threatened Shiv Kumar of dire
consequences over taking water from the
public tap, where Jagdish had gone to take a
bath and had an altercation with Shiv
Kumar. It has been argued that the accused/
appellant Jagdish had his own well in front
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of his house, and there was no question of
Jagdish going to the public tap to take a bath.

11. Learned counsel for the
surviving appellants has submitted that the
finding of guilt recorded by the learned trial
court against the surviving appellants is
against the weight of evidence and,
therefore, the same is unsustainable. He has
taken us through the entire testimonies of
prosecution witnesses recorded before the
learned trial court and on the basis thereof,
he has submitted that a delayed first
information report was lodged in this case
after consultation in order to falsely
implicate the surviving appellants. The
delay in lodging the first information report
has not been sufficiently explained by the
prosecution.

12. He has also submitted that the
learned trial court has failed to appreciate
the fact that the
contradictions/inconsistencies appearing in
the testimonies of prosecution witnesses of
fact are of such nature, which materially
affect the core of the prosecution story and
they being material in nature could not have
been ignored by the learned trial court.

13. His further submission is that by
not mentioning in the written report when
the deceased and prosecution witnesses
went to the sawmill for getting the wood
sawed, the prosecution has tried to conceal
the real genesis and true prosecution story
for false implication of the surviving
appellants.

14. His further submission is that
though the first information report is not an
encyclopedia, the failure of the first
informant to mention the fact of prior enmity
in the written report materially affects the

credibility of the content of the written
report, Ext. Ka-1.

15. He has also submitted that only
two witnesses of fact, namely, PW-1,
Damodar Prasad, and PW-2, Vishwanath,
have been examined by the prosecution in
support of its case. They are admittedly
related to the deceased, being cousin brother
and father, respectively. As they have
introduced a new story of pre-existing
enmity between the parties, the aforesaid
witnesses of fact also become interested
witnesses. Therefore, their testimonies,
before they could be relied upon by the
learned trial court, ought to have been
corroborated by the testimony of an
independent witness. In the absence of
corroboration of the testimonies of such
witnesses of fact, the finding of guilt
recorded by the learned trial court against
the surviving appellants is patently illegal
and unsustainable.

16. He has concluded his
submission by stating that the prosecution
witnesses, namely, PW-1, Damodar Prasad
and PW-2, Vishwanath, allegedly witnessed
this incident. Their conduct of not making
any efforts to save the deceased, who was
closely related to them, is quite unnatural.
Furthermore, they did not attempt to return
to the place of incident to save and ascertain
the whereabouts of the deceased in the
evening. They did not attempt to contact the
village chaukidar nor did they contact other
residents of their village. They went to the
place of occurrence on the next morning
only, i.e., on 28.04.1987. Such unnatural
conduct gives rise to the only conclusion
that neither the witnesses of fact, namely,
PW-1, Damodar Prasad and PW-2,
Vishwanath had seen the incident nor did
they know about such incident till the
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morning of 28.04.1987 when the dead body
of the deceased was recovered.

17. In support of his aforesaid
submissions, learned counsel for the
surviving appellants has placed reliance on
the judgments of Hon'ble Supreme Court
rendered in the cases of Vadivelu Thevar
vs. State of Madras reported in AIR 1957
Supreme Court 614, Khem Chandra @
Khema and others vs. State of U.P.
reported in (2023) 10 SCC 451,
Mohammed Jabbar Ali and others vs.
State of Assam reported in 2022 SCC
Online Supreme Court 1440 and Maruti
Rama Naik vs. State of Maharashtra
reported in 2003 (10) SCC 670.

18. Sri Umesh Chandra Verma,
learned A.G.A. has argued that P.W.-1 is a
wholly reliable witness. He was young and
educated and he remembered everything
clearly. He has made a very fair admission
at the time of cross-examination regarding
long running enmity between the members
of the same family. He also admitted that the
appellants and the deceased had a common
ancestor. He has also argued that the
postmortem report corroborated the injuries
that have been mentioned in the F.I.R. and
the deceased was beaten up brutally and
body dragged away. It has also been noted
that insofar as the occurrence of the incident
is concerned, P.W.-1 and P.W.-2 have both
given a concerted clear and reliable version.
There may be certain discrepancies in the
statement of P.W.-2 as he is old and he was
the father of the victim and, thus,
emotionally disturbed. However, there were
no such discrepancies, which were so
material as to affect the veracity of the entire
statement made by P.W.-2. It has also been
stated that P.W.-1 and P.W.-2 had enough
time to fill up the lacunae in the story set up
by them in case they had cooked up the

story, as the F.LLR., according to the
appellants, was lodged with a delay of 12
hours. They had enough time to have
thought it over and over again and then got
the F.I.R. lodged. It has also been argued
that under Section 134 of the Evidence Act,
the quality of evidence given by a witness
has to be looked into and no particular
number of witnesses are required to prove a
fact. It has also been argued that medical
evidence has corroborated the injuries found
on the body of the deceased with statement
made by the eye-witnesses and it cannot be
said that P.W.-1 and P.W.-2 had fabricated a
false case only because of old enmity
running between the parties. With regard to
the motive, which is allegedly lacking in the
murder of the deceased, it has been argued
that the prosecution is not required to prove
an impossibility and it cannot possibly enter
the minds of the accused to know the exact
reason for the attack on the deceased. It was
not necessary for them to have dragged the
deceased from one sugarcane field to
another grove, which was 250 paces away
and only because the body was found at such
a distance from the original place of attack,
it cannot be said that the deceased was not
attacked near the sugarcane field of
Raghubar. It is possible that they had
dragged the body during the course of
brutally beating up Shiv Kumar.

19. Sri Rishad Murtaza, in
rejoinder, has submitted that the prosecution
must prove its case beyond reasonable doubt
and in this case, the appellants have been
convicted without looking into the
reasonable story put up by the defence
counsel. The reasonable doubt created in the
minds of the Court cannot be said to be
without reason. Suspicion howsoever grave
cannot take the place of proof. It has been
reiterated that it was a blind murder and the
entire story that has been cooked up by the
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prosecution is only because of old running
enmity between the accused and the
deceased’s family as it has been admitted by
both prosecution witnesses that they trace
their pedigree to a common ancestor. Three
generations of all male relatives in the
collateral line have been implicated falsely.
Jagdish had a well of his own, where he
could have taken a bath and it is not
explained by the prosecution witnesses as to
why he would go to a public tap some 50
meters away from his house to take a bath,
where he would have had an altercation with
the deceased, which was also around two
months ago and then waited for such a long
time to murder him in revenge.

20. We have also gone through the
judgement of the Trial Court, wherein it has
discounted the various arguments relating to
delayed F.l.R., discrepancies in the
statements of the alleged two eye witnesses,
discrepancy in the recording of the inquest
report and the F.L.R., the discrepancy in
Medical and ocular evidence, the unnatural
behaviour of the witnesses, who are close
relatives of the deceased, and has observed
that it was natural for the witnesses/relatives
of the deceased, not to have pursued the
assailants in the evening of 27.04.1987,
when the deceased was attacked in front of
their eyes as the assailants were armed and
they had threatened them.

21. The Trial Court has observed that
the Police Station was 6 km away and night
having fallen, it was not possible for the
prosecution witnesses to have shown courage
to search out the dead body of Shiv Kumar on
the same night. They had no arms with them.
It was natural for them to remain silent in the
night. The Trial Court has, therefore, rejected
the argument regarding F.I.R. being delayed
and the explanation for the same not being
given in a satisfactory manner.

22. The Trial Court has rejected the
argument regarding F.I.R. appearing to have
been lodged after deliberation and
consultation as in the inquest report in the
opinion of the Investigating Officer, it is
mentioned that a murder was committed by
some miscreants. The Trial Court has
observed that the Investigating Officer had
admitted his mistake that the word
“Badmashon” should not have been written.

23. The Trial Court has further
observed that non-mention of motive in the
written report, Exhibit Ka-1 shows that the
prosecution witnesses had no idea in their
mind that the accused persons and specially
Jagdish would commit murder of Shiv Kumar
simply because of an incident of a quarrel over
taking of water from a public hand-pump.

24. The Trial Court dishelieved the
argument regarding false implication of
Banwari only because Banwari had given
evidence against Vishwanath P.W.-2 in another
case. The Court observed that Banwari had given
evidence against VVishwanath in favour of Ganesh
Paasi about ten years ago and there was a cross
case also. It was difficult to believe that
Vishwanath had been waiting to implicate the
accused Jagdish and Banwari for ten years. If he
had a grudge against Banwari, he would not have
implicated falsely the other accused persons.

25. The Trial Court has also
discounted the contradictions in the
evidence of Damodar Prasad and his uncle
Viswanath and found that there was no
material contradictions in the evidence of
these two witnesses led by the prosecution.
Both the witnesses had supported the story
of the prosecution with regard to material
facts on record.

26. The Trial Court has explained
the non-mentioning of the details of taking
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the wood to the sawmill at Hargaon and then
going again to collect the same by saying
that Damodar Prasad had stated in his
evidence that he had not given the details in
the morning to avoid a lengthy written
report.

27. The Trial Court has also
discounted the discrepancies in ocular and
medical evidence as it has assumed that
once Shiv Kumar was fired upon and
attacked with a knife and dragged into the
field of Raghubar, Damodar Prasad and
Vishwanath had run away and, therefore,
did not see the other injuries inflicted upon
Shiv Kumar.

28. The Trial Court has disbelieved
the statement of Lalta Prasad D.W.-1 that
Vishwanath and Damodar had not come to
the sawmill to get their Wood logs cut either
on 27.04.1987 or at any time before that day
on the ground that Lalta Prasad had admitted
that his son and his uncle also sat at the
sawmill in his absence.

The Trial Court observed that
Lalta Prasad appeared to be an interested
person and gave evidence to defend the
accused because of his affinity with them.
He also knew Vishwanath very well, that is
why he had stated that Vishwanath had told
him on the very next day about the murder
of his son, Shiv Kumar. The Trial Court,
therefore, did not place any reliance on
evidence of the Defence Witness Lalta
Prasad.

29. We have gone through the
evidence of the P.W.-1 and 2, the alleged
eye witness and that of the S.H.O. Phool
Singh Bhadauria, the Investigating Officer,
and Dr. Gopal Swaroop who had conducted
the post-mortem.

30. Dr. Gopal Swaroop, who had
conducted the post-mortem on 29.04.1987
while being posted at District Hospital
Sitapur, had stated that the deceased was
around 25 years of age and his death had
taken place around two days ago. At the time
of post-mortem, green discolouration was
present on the dead body. The left side
parietal, occipital and temporal bones of the
skull were fractured into pieces, and the
glands were lacerated. Left pelvic girdle was
also fractured. Both the intestines were
lacerated. The following antemortem
injuries were found on the body :-

1. Lacerated wound 3.5 cm x 1.5
cm bone deep over the chin.

2. Multiple abraded contusions in
an area of 17 cm x 17 cm side to side and
up and down from chin to forehead, all
over the face.

3. Lacerated wound 4. 5cm x 1.5
cm bone deep over the back of the skull 9
cm above the transverse process of the
seventh cervical vertebra

4. Lacerated wound 2 cm x 0.5 cm
muscle deep over the back of the skull 1 cm
away and laterally to injury number three.

5. Incised wound 4 cm x 1 cm
bone deep over the back, on the back 3 cm
above the transverse process of the seventh
cervical vertebrae.

6. Multiple firearm wounds of
entry in an area of 5 cm x 5 cm cavity deep
margins inverted. Blackening present
around the margins. Each measuring 0.5 cm
x 0.5 cm, just above the upper border of the
left pelvic bone.

7. Multiple abrasions in an area of
27 cm x 24 cm (up down and sign to side)
over the front of the chest and upper part of
the abdomen, 8 cm below the suprasternal
notch above and 7 cm above the umbilical
lower margins.
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In the opinion of the Doctor, the
ante-mortem injuries were caused on
27.04.1987 at about 06:30 P.M. Injury no. 6
was caused by some firearm. Injury no.5
was caused by some sharp cutting weapon
like knife. Injury no.1, 3 and 4 by some blunt
object like lathi. Injury nos.2 and 7 were
caused by friction. The deceased had taken
his food about four hours prior to his death.
His death was caused due to ante-mortem
injuries.

31. We have gone through the
evidence of P.W.-1 and find that his written
report at the P.S. Hargaon and his statement
recorded under Section 161 Cr.P.C. did not
contain any details. During evidence of
P.W.-1, he had stated that Jagdish was a
criminal and he was the son of Baburam
who in turn was the son of Banwari. Jagdish
had killed his paternal uncle Jagdamba
Prasad in 1984 but he was acquitted during
trial. Before the murder, around one month
ago Shiv Kumar had an argument with
Jagdish on a public tap at around 11:00 AM
and he had witnessed the said incident. Shiv
Kumar was filling his bucket of water from
the public tap when Jagdish came and told
him that he wanted to take a bath and that
Shiv. Kumar should fill his bucket after
Jagdish had taken his bath. An argument
took place and Jagdish had threatened to
seek revenge from Shiv Kumar. P.W.-1
stated that he alongwith his paternal uncle
Vishwanath and his paternal cousin Shiv
Kumar had gone to Hargaon to the sawmill
of Lalta Prasad to get the logs of wood cut at
around 09:00 A.M. and they returned home
because some other person’s wood was
being cut at the time. They returned to the
sawmill at around 03:00 P.M., but at that
time, there was no electricity and the wood
logs could not be cut. They waited for
around one hour and then they started from
the sawmill for their home at around 06:00

P.M. and at around 06:30 P.M., when they
reached near Barhatara talab, the accused
came out of the sugarcane field of Raghubar
and attacked Shiv Kumar on the exhortation
of Jagdish.

32. P.W.-1 also admitted that he
had written a report and signed the same
before submitting it at Police Station
Hargaon at around 06:00 A.M. The Sub-
Inspector had taken the statement of
Damodar at the Police Station. In his
evidence before the trial court, Damodar
gave in detail his pedigree and his relation to
the accused appellants and admitted that
they had a common ancestor, but all of them
had been living in separate houses for a long
time.

P.W.1 also stated that Shiv Kumar
used to work at a Halwai shop, but he had
left the same two months before he was
murdered. He used to go early in the morning
to Hargaon on a cycle to Bedhab Halwai shop
and returned in the evening. Damodar Prasad
admitted that the public tap was around 20 to
25 metres South of his house. His house was
around 150 to 200 paces away from Jagdish’s
house. Jagdish had his own well around 10 to
15 paces in front of his house. The well had a
concrete slab to facilitate washing and taking
a bath adjacent to it.

33. P.W.1 also admitted that he had
not stated in the F.1.R. about the incident of
quarrel between Jagdish and Shiv Kumar at
the public tap that occurred around one
month ago before the murder because he
was too emotionally disturbed at the time of
writing the report, which he submitted at the
Police Station at around 06:00 A.M., on
28.04.1987.

34. P.W.1 was put a specific query
as to since when he was emotionally
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disturbed and he gave a reply that from the
very time of the incident around sunset the
previous evening. By the time they had
reached home night had fallen and they had
told their family members and other
villagers about the incident. The village
Chowkidar lived in another village Vijaypur
which was 2 to 3 furlongs from their village
and there was a big pond in between. If one
wanted to avoid the pond, the distance
between Vijaipur and their village would be
around five furlongs and the road to Vijaipur
was running in front of the house of Banwari
and Banwari had threatened them with dire
consequences. (One furlong is about 200
meters and even if longer route would have
been taken by the P.W.1, he would not have
had to cover more than 1 kilometer to inform
the village Chowkidar).

35. This Court has noticed that
P.W.1 had said that the villagers as well as
their family members did not report the
matter to the Police Station at night because
of fear of the accused attacking them also.
On the one hand, P.W.1 said that he had
written in the report that he had not reported
the incident at night out of fear and that he
did not inform the Chowkidar on the next
morning because he was flustered and
disturbed about the incident that had
occurred the previous night. They started
looking for Shiv Kumar much before sunrise
the next day along with 10 to 15 people from
the village. On the other hand, P.W.1 also
said he had no knowledge that the village
chowkidar had to be informed, therefore, he,
did not think of informing the village
Chowkidar. When they had gone to search
for Shiv Kumar, they were carrying Lathis
and Kanta with them. When they found the
body of Shiv Kumar, sunrise had not taken
place, but because of dawn, they could see
clearly though they did not take any source
of light with them. Vishwanath, Suraj

Prasad and Bhagwan Das had stayed with
the body of Shiv Kumar, whereas he along
with his other uncle Hari Shankar had gone
to the Police Station Hargaon for lodging the
report. He had walked on foot to the Police
Station, which took him about half an hour.
He also stated that the police station was
around 3 K.M. and that he could normally
walk 5 to 6 K.M. in an hour.

36. P.W.1 stated that he had taken
paper and pen from Bhagwan Das, who
resided in the village Benipur, and he had
taken a file cover from his own house along
with him to the Police Station. He had no
idea whether Shiv Kumar was dead or alive
when he started from home, therefore, he did
not write the report at home but wrote it on
his way to the Police Station. The
handwritten report was shown to P.W.-1
who admitted that it was in his handwriting.
Two Sub-Inspectors and a Constable had
accompanied him on cycles to the place of
occurrence. He had not written in the report
that they could not find the dead body in
Raghubar’s field, but had found it to the
south of the road with the help of blood trail
on the way and signs of dragging although
he had stated such facts while giving his oral
statement to the Sub-Inspector at the Police
Station and he did not know as to why the
same had not been written in his statement
recorded under Section 161 Cr.P.C. at the
Police Station in the report. He had only
stated that while searching they had found
the body of Shiv Kumar to the south of
Bartara talaab in his written report to keep it
brief.

37. P.W.1 stated that the Sub-
inspector had stayed on the spot for around
two hours after reaching around 08:00 A.M.
The sealed body was taken to the District
hospital at around 10:00 A.M. after inquest
report was prepared in his presence. The
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statement of Vishwanath, his paternal uncle,
was also taken by the Sub-Inspector in his
presence.

38. It was stated by P.W.-1 that at
the time when Jagdish exhorted the other
accused to kill the enemy, Shiv Kumar
turned and ran towards the south of the road,
but Jagdish fired upon him from around two
and a half arms length. Shiv Kumar was hit
in his back, but P.W.-1 did not see exactly
where he was hit as at the moment he was
hit he fell down. Baburam then attacked
Shiv Kumar with his knife on the neck. It
was not clear from the distance as to whether
he was stabbed more than once with the
knife.

After being shot and being
attacked by the knife Shiv Kumar was
dragged by the assailants into the sugarcane
field and they could not see what happened
thereafter, he may have been attacked by
knife more than once or even by lathi but
they could not see.

39. P.W.-1 also stated that he lived
in a separate house from Vishwanath and his
son, Shiv Kumar. He had accompanied
Vishwanath and his son in taking 2 to 3
wooden logs to Hargaon sawmill in a
bullock cart, which they had borrowed from
the nephew of Vishwanath and Hari
Shankar. It took them around one and half
hours to reach the sawmill from the village.
The wood logs were big and needed more
than two persons to be transported. The
wood logs were not weighed at the sawmill.
There were two or three or four wood logs,
but not six, that were taken by them. Each of
such wood logs would be around one quintal
in weight.

40. P.W.1 stated that he had not
written about transporting the wooden logs

to the sawmill by bullock cart in the morning
as he thought that all applications / written
reports need to be brief. P.W.-1 stated that
neither he nor Vishwanath nor Shiv Kumar
had gone out to work as labourers on that
day, because they knew that they had to get
the wooden logs cut at the sawmill and to
take them back home. They eventually had
gone to the sawmill some one month later
where the wooden logs were already cut and
they took them back to their village without
giving the sixty rupees cutting charges to the
sawmill owner because he had not returned
the leftover wood which could have been
used for other purposes.

41. The P.W.-1 further stated in his
evidence that he did not mention this fact in
the written report because he did not think it
was necessary to mention each and every
fact that was witnessed by him in his report.
He had seen the accused appearing on the
road from Raghubar’s sugarcane field and
they were around 25 paces away from them.
P.W.-1 also stated that he had shown the
spot where Shiv Kumar was attacked by the
accused to the Sub-inspector and also the
place where he had fallen down and also the
place where Shiv Kumar’s body was found
later on during the spot inspection by the
Police.

42. The P.W.-2, Vishwanath stated
that Shiv Kumar was his son and Damodar
Prasad was his nephew. He also stated that
he had gone along with Shiv Kumar and
Damodar to Hargoan to get some six, seven
or eight wooden logs cut at the sawmill of
Lalta Prasad in the morning. Total weight of
the logs would be around twenty quintals.
There was no electricity, and therefore, the
logs could not be cut. They were returning
home at around 6 P.M. and as they reached
Barhtara Taal the accused appeared from the
sugarcane field of Raghubar and attacked
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Shiv Kumar. He alongwith Damodar had
shouted for help, but because the place was
lonely, nobody came to help. Banwari, Moti
and Mahesh threatened them with their
weapons. As a result, they had run away to
the village where they had sought help from
other villagers, but nobody was ready
because night had fallen. He had not
approached the Police Station at night out of
fear of the accused.

43. P.W.2 stated that they had gone
to search for Shiv Kumar’s body at dawn
and when he was not found in the sugarcane
field of Raghubar, they traced the blood
drops towards the south of the road and
found Shiv Kumar‘s body in the grove of
Hardayal. Suraj Prasad, Bhagwan Das, and
he himself waited near the body, while,
Damodar and Hari Shankar went to the
Police Station to get the report lodged.

44. P.W.-2 also stated about the
argument that had taken place near the
public tap between Jagdish and Shiv Kumar
in which he has intervened and taken Shiv
Kumar back home. At that time Jagdish had
threatened Shiv Kumar of taking revenge.
He also stated that the wooden logs were
eventually taken back about ten days after
the incident and that he had not given the
charges for cutting of wood at the sawmill
because the sawmill owner had sold some of
his wood for which a quarrel had taken
place.

45. P.W.2 stated that he had not
mentioned to the Sub-inspector in his
statement under Section 161 of the Cr.P.C.
about wooden logs not being cut at the
sawmill and about them returning home on
foot at around 06:00 P.M. P.W.-2 stated
during his cross-examination that he did not
remember as to what he had told the Sub-
Inspector at the time because he was too

flustered and disturbed sitting next to the
dead body of his son. He did not remember
whether he had told the Sub-Inspector about
taking the wood in the morning to Hargaon
and then going again at around 03:00 P.M.
in the afternoon to collect the cut wood. He
also stated that he had gone to Hargaon in
the morning and stayed there for about one
hour. When they had gone again in the
afternoon, they had stayed there for around
two hours. P.W.-2 also stated that they had
not taken the bullock cart for carrying the
wood home as they had told the sawmill’s
owner not to cut the wood in their absence.
If the wood had been cut, they would have
hired a cart at Hargaon. The wood was not
cut because there was no electricity. He had
not tried to take the wood to any other
sawmill in Hargoan, because he was familiar
with the sawmill’s owner, Lalta Prasad. Shiv
Kumar used to work at sweet shop of
Bedhab Halwai in Hargaon, but he had left
the job around two months prior to the dated
of incident. While he was working in the
Halwai Shop, Shiv Kumar used to commute
daily from home to Hargaon, either on his
cycle or on foot.

46. P.W.-2 denied the suggestion
that Shiv Kumar was working in the Halwai
shop at Hargaon on the day he was
murdered, and when he did not return home,
they started searching for him in the
morning and after finding the dead body
they had cooked up the story of taking
wooden logs to Hargaon day before. P.W.-2
denied any suggestion of enmity with the
family of the accused or of any proceeding
initiated under section 107/116, Cr.P.C.
some ten to twelve years ago, but admitted
that a case under Section 307 1.P.C. had been
instituted, some nine years ago where
Banwari had given evidence in favour of
Ganesh Pasi and against Vishwanath and his
brother Ramavtar. He denied having
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previous enmity with the accused but stated
that after his son Shiv Kumar was killed by
them enmity has resulted.

47. Vishwanath also expressed
ignorance about the names of owners of
fields lying on either side of the chak road
except for Raghubar’s sugarcane field. Later
on when the dead body of Shiv Kumar was
discovered, he also came to know that the
grove belonged to Hardayal. The Sub-
Inspector had taken his statement in the
morning at around 08:00 A.M. when he was
sitting near the dead body of his son. He did
not remember as to whether he was made to
put his thumb impression on the inquest
report, as he was not in his right mind, when
the statement was taken, he did not know
what was written in the report. He did not
know also as to why the police had written
“Badmaashon” instead of ‘“Mulziman” in
the inquest report. P.W.-2 stated that at the
time of the attack Shiv Kumar was some
twenty paces ahead of him. He was followed
by Damodar and Vishwanath was trailing
behind them. His son was fired upon from a
distance of around two arms length while he
was walking towards the village on the east.
After receiving gunshot injury, he fell upon
his face to the south of the chak road. Both
P.W.-1 and P.W.-2 had rushed to save him,
but they could not save him because the
accused were carrying arms and had
threatened them. They remained on the spot
where Shiv Kumar was attacked for around
15 minutes and they saw Shiv Kumar being
dragged into the sugarcane field of
Raghubar. They ran away to their village
Benipur in order to save their lives. P.W.-2
also stated that they witnessed the beating up
of Shiv Kumar with Lathis as they had stood
there for around 15 minutes. After Shiv
Kumar was dragged into the sugarcane field,
they could not see him because it was dark.
P.W.-2 also stated that Shiv Kumar had

received only one gun shot injury and was
stabbed only once at that time.

48. In his statement of P.W.-5, the
Investigating  Officer, Phool  Singh
Bhadauria has clearly stated that after
recording statement under Section 161 of
the Cr.P.C. of Vishwanath, and some 5 to 6
other villagers, efforts were made to arrest
the accused. Banwari Lal was arrested from
his house in the early morning hours on
03.05.1987 alongwith his licensed rifle.
Moti Lal was arrested on 05.05.1987. The
statement of sawmill’s owner, Lalta Prasad
Sharma was recorded on 07.05.1987. The
accused Jagdish, Mahesh and Babu Ram had
surrendered on their own in the Trial Court.
P.W.-5 stated that he did not mention in the
site plan prepared by him about the place,
from where, the accused had fired upon the
victim as he was not told about it by the
witnesses. He admitted that at the end of the
inquest report, the word “Badmaashon” had
been written in his own handwriting. He had
mentioned the name of Vishwanath as eye
witness both in the inquest report and in the
charge sheet. He denied having arrested
Banwari alongwith his rifle from his home
on 29.04.1987 itself and having kept him
illegally in the lock up before showing his
arrest on 03.05.1987. He could not give any
reason as to why he did not mention the
name of Lalta Prasad the sawmill owner in
the charge sheet as a witness, although he
had taken his statement on 07.05.1987.

P.W.-5 has stated very clearly that
neither Damodar nor Vishwanath had told
him anything about leaving wood logs at the
sawmill of Lalta Prasad in the morning of
27.04.1987, and of having gone to Hargaon
to collect their wood in the afternoon on the
same day. Vishwanath had also not told him
that Shiv Kumar had fallen to the ground on
receiving the gunshot injury, and that the
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accused had dragged Shiv Kumar into the
field of Raghubar.

49. P.W.5- Phool Singh Bhadoria,
the Investigating Officer, while preparing
the inquest report, had given a description of
the place, where the body was found, and
also the condition of the body when it was
found by the Investigating Officer. The body
was found with its face down in the grove of
Hardayal, some 250 paces away from the
Chak road. A description of the bloodstained
clothes on the body had been given. During
description of the condition of the body, it
had been mentioned by the Investigating
Officer that blackening alongwith pellets
injury was noticed on the back. Injury was
also noticed on the back of the neck. Injuries
were noticed on the face, and on the head.
On the rest of the body, there were abrasions
caused due to dragging. The cause of death
as mentioned in the inquest report was
injuries caused by miscreants
“badmashon”.

50. We have noticed that P.W.-1
has stated at one place that when Jagdish had
exhorted the others to kill Shiv Kumar he
had turned to his right and started running
away but was hit on his back by the shot
fired by Jagdish and he fell face down on the
side of the road and was attacked by knife,
thereafter, by the other accused. At another
time during giving his statement he had
stated that as Shiv Kumar was walking
ahead of them they crossed Barhtara Taalab
the accused appeared and Jagdish fired upon
Shiv Kumar while exhorting others to kill
him. There is a discrepancy in the two
versions by the same witness.

51. We have also noticed that while
P.W.-1 has stated that the quarrel over the
public tap occurred some one month ago
near the time of Holi. P.W.-2 has stated that

the quarrel took place around two months
ago and that he had intervened between Shiv
Kumar and Jagdish and taken his son home.

52. There is a lot of improvisation
in the initial statement made under Section
161 Cr.P.C. before the Police and the
evidence given by PW.-1 and P.W.-2
during the course of Trial. This Court feels
that there is a concerted effort on the part of
both witnesses, P.W.-1 and P.W.-2 to
impress upon the Trial Court that they were
extremely disturbed by what they had
witnessed on 27.04.1987 while returning
from Hargaon. However, it is not clear as to
why having been so disturbed they did not
try and reach the Police Station at Hargaon
in the night of 27.04.1987 itself while there
is an admission on their part that there was
another route, though a little longer, from
their village to Hargaon which was known
to them as they had taken the wooden logs
on a bullock cart by the longer route to
Hargaon in the morning. There was at lease
one bicycle at home which Shiv Kumar used
while commuting to Halwai shop at
Hargaon when he was working.

53. Italso raises a doubt in the mind
of the Court that admittedly there were a
large number of male members in the
extended family of Vishwanath and they all
lived in the same village though in separate
houses, as to why Vishwanath and Damodar
the eye witnesses, did not try and contact
any of their family members and start a
search for Shiv Kumar on that night itself as
the village was only one and a half
kilometres away from the place of the
occurrence and it was only late evening and
not the dead of the night when they reached
their village.

54,  There is no recovery of
countrymade guns from either Jagdish or
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Baburam. Although Banwari was arrested
from his house along with his licensed rifle,
it was not the weapon used for killing Shiv
Kumar. There is a specific description made
by P.W.-1 and P.W.-2 regarding Jagdish
extorting the other accused to kill the enemy
and then firing a shot on Shiv Kumar from
his gun, which led to his death. A few of the
large pellets were recovered from the body
of the deceased during post-mortem as has
come out in the statement of Dr. Gopal
Swaroop.

55. Another doubtful factor is the
delayed lodging of F.ILR. The learned
counsel for the appellant has highlighted this
fact. Here it is worthwhile to refer to Tulia
Kali versus State of Tamil Nadu, (1972) 3
SCC 393 in which the delayed filing of
F.LR. and its consequences have been
discussed in paragraph 12 of the report. The
Supreme Court has observed thus:-

“First Information Report in a
criminal case is an extremely vital and
valuable piece of evidence for the purpose of
corroborating the oral evidence produced at
the trial. The importance of the above report
can hardly be overestimated from the
standpoint of the accused. The object of
insisting upon prompt lodging of the report
to the police in respect of commission of an
offence is to obtain early information
regarding the circumstances in which the
crime was committed, the names of the
actual culprits and the part played by them
as well as the names of eye witnesses present
at the scene of occurrence. Delay in lodging
the first information report quite often
results in embellishment, which is a creature
of afterthought. On account of delay, the
report not only gets bereft of the advantage
of spontaneity, danger creeps in of the
introduction of coloured version,
exaggerated account or concocted story as

a result of deliberation and consultation. It
is, therefore, essential that the delay in
lodging of the first information report
should be satisfactory explained.”

56. It was also stated by P.W.-2 that
when they went looking for Shiv Kumar’s
dead body at dawn they did not find the dead
body in the sugar cane field of Raghubar.
This statement made by P.W.-2 shows that
he was certain that Shiv Kumar was dead by
the time when they went looking for him in
the morning. He has repeatedly referred to
“dead body*, instead of referring to his son
as Shiv Kumar during the time he and other
villagers went looking for him next
morning. The Investigating Officer while
preparing the site plan of the place of
occurrence has stated that no blood was
found in the grove of Hardayal where Shiv
Kumar’s dead body was lying, or at the
place on the road where Shiv Kumar was hit
by gunshot fired by Raghubar.

57. Vishwanath in his a statement
under Section 161 Cr.P.C. told the
Investigating Officer that Jagdish and Moti
were carrying country made pistols
(Tamancha). Banwari was carrying rifle
(Bandook) Babu Ram was armed with a
knife, and Mahesh was armed with a lathi.
Jagdish extorted others that their enemy
Shiv Kumar had come and opened fire on
Shiv Kumar. Babu Ram attacked him with a
knife on his neck from behind. He also
stated that when they returned home they did
not go to the Police Station at night because
they were afraid. He did not say that he
asked his neighbours/other family members
for help. Vishwanath also stated that they
started looking for the dead body of Shiv
Kumar in the morning in the sugarcane field
of Raghubar. He has repeatedly used the
word “laash” instead of Shiv Kumar in his
statement under Section 161 Cr.P.C. He
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along with Sarju Prasad and Bhagwandas
stayed behind near the dead body and sent
Damodar and Harishanker to the Police
Station for reporting the incident. All the
other villagers who were present during the
preparation of report supported the version
of Vishwanath given to the Investigating
Officer but the Investigating Officer did not
produce any of such independent witnesses
to corroborate the prosecution witnesses
story in Trial Court. Banwari was arrested
from his house in Benipur at 5:30 A.M. on
03.05.1987 along with his licensed SBBL
rifle.

58. According to the settled legal
position as held by the Hon’ble Supreme
Court in Dahari and others vs. State of
Uttar Pradesh reported in (2012) 10 SCC
256, the testimonies of related witnesses or
interested witnesses cannot be discarded
solely on the ground of their relation to the
deceased However, their testimonies need to
be carefully examined before they are relied
upon to convict the accused/ appellant.

59. If we scan the testimonies of
witnesses of fact i.e. P.W.-1, Damodar
Prasad and P.W.-2, Vishwanath having
regard to the aforesaid legal position, we
find that P.W.-1 and P.W.-2 are relatives of
the deceased being cousin and father of the
deceased respectively. Having developed a
subsequent story of prior enmity between
the appellants and the deceased, they can
also be termed as interested witnesses.

60. Hon’ble the Supreme Court in
Periyasamy vs. State, rep. by the
Inspector of Police, reported in 2024 SCC
OnLine SC 314, has held that the
testimonies of interested witness cannot be
relied upon in want of corroboration of their
testimonies by any other independent
witness.

61. According to the written report,
Ext. Ka-1, this incident occurred on
27.04.1987 at about 06:30 PM, when the
appellants  including two  surviving
appellants, namely, Moti Lal and Jagdish
sprang from an agricultural field while the
first informant, Damodar Prasad, his uncle,
Vishwanath and the deceased, Shiv Kumar
were returning to their village. The
appellant, Jagdish exhorted and shot the
deceased from a firearm, which he was
carrying. The appellant, Baburam inflicted
injuries to the deceased by a knife. The
appellants thereafter dragged the deceased
into an adjoining sugarcane field of
Raghuvar and also threatened P.W.-1,
Damodar Prasad and P.W.-2, Vishwanath of
dire consequences, if they intervened or they
go to police station to get the case lodged,
which led P.W.-1 and P.W.-2 to return to
their homes. It is only in the next morning
i.e. on 28.04.1987, when they again went to
trace the whereabouts of the deceased,
where they found Shiv Kumar dead lying at
place ‘D’ as shown in the site plan, Ex. ka-
6. It is to be remembered that the incident
occurred in the month of April and the
alleged time of occurrence is stated to be
06:30 PM. If we take the prosecution story
to be true for the sake of argument, we find
it quite unnatural that P.W.-1, Damodar
Prasad and P.W.-2, Vishwanath, being
cousin and father of the deceased
respectively, who had seen the deceased
being shot by the appellant, Jagdish and
stabbed by the appellant, Baburam, on
returning to their home immediately after
the incident on 27.04.1987, but neither
informing other residents of the village
about the incident nor making any efforts
return to the spot to save the deceased or to
know his whereabouts. We fail to
understand as to what prevented the first
informant to go to police station, which is
situated at a distance of about six kms. from
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the place of occurrence to report the matter,
because admittedly when the witnesses,
P.W.-1, Damodar Prasad and P.W.-2,
Vishwanath returned to their home, they
were not prevented or obstructed by the
appellants. According to the prosecution
story, the accused, Jagdish, Banwari and
Motilal were armed with firearms, accused,
Baburam was armed with knife and accused,
Mahesh was armed with lathi. The first
informant, P.W.-1/ Damodar Prasad did not
try to contact village chaukidar in order to
inform him about this incident. Therefore,
the conduct of of P.W.-1, Damodar Prasad,
and P.W.-2, Vishwanath, who chose not to
return to the crime scene along with the
other residents of the village on 27.04.1987
in the evening to save the deceased, Shiv
Kumar or to trace his whereabouts, lends
support to the submission advanced by the
learned counsel for the appellant that, in
fact, P.W.-1, Damodar, and P.W.-2,
Vishwanath had not witnessed the incident.

62. The submission advanced by
learned A.G.A. that the first informant and
other residents did not return to the place of
occurrence in the late evening of 27.04.1987
nor did they go to the police station because
of threat extended by the appellants, does
not appear to to us to be sound for the reason
that P.W.-1, Damodar Prasad has stated in
his testimony that in the morning of
28.04.1987, when the first informant and
other residents went to trace whereabouts of
the deceased, they were armed with kantas
and lathis. When the prosecution witnesses
had in their possession kantas and lathis, the
normal course of conduct would have been
to go to crime scene on 27.04.1987 itself to
save Mayaram or to trace whereabouts of the
deceased, which the prosecution witnesses
did not do and the explanation offered by the
prosecution as discussed above, appears to
us to be far from being convincing.

63. We find the presence of P.W.-1,
Damodar Prasad and P.W.-2, Vishwanath at
the place of occurrence doubtful for one
more reason. In the postmortem report, EX.
Ka-14, there are seven ante-mortem injuries
reported on the body of the deceased as
stated above. Injury No.6 is a firearm injury
where as injury No.5 is an incised wound,
which could be inflicted by a knife.
However, we have noticed also that the
postmortem report, Ex. Ka-14 reveals
fractured pelvic girdle and temporal base of
skull was also found to be fractured into
pieces, which suggest that the manner of
assault was quite different from what has
been stated by P.W.-1, Damodar Prasad and
P.W.-2, Vishwanath.

64. We have also noticed that that
in the site plan, Ex. Ka-6, the place, where
the deceased was allegedly shot, has been
shown as “A”. According to prosecution
witnesses, after the deceased was shot and
injured by knife, the deceased was dragged
into nearby sugarcane field of Raghuvar.
Thereafter, according to prosecution
witnesses, they returned to their home.
However, site plan, Ex. Ka-6 also reveals
that the dead body of the deceased was
found at place “D”, which is about 246 paces
away from place “A” and still more distant
from the sugarcane field of Raghuvar. If
according to prosecution witnesses, the
deceased was shot at place “A” and was
thereafter dragged into nearby sugarcane
field of Raghuvar, then, in that case, we do
not see any reason as to why the dead body
of the deceased would be dragged to place
“D” from where it was finally recovered. It
is quite unnatural to do so because half of
the distance between the sugarcane field of
Raghuvar wherein Shiv Kumar was pulled
into after being shot at and point “D”, where
the dead body of the deceased was
recovered, is a chakroad, where movement
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of villagers is very common. There was
always a possibility of the appellants having
been noticed by local residents passing by
on a summer evening. There is no
prosecution witness, who had seen the
appellants shifting the dead body of the
deceased from the sugarcane field of
Raghuvar to place point “D” or killing the
deceased at point “D”. This give rise to a
reasonable suspicion about exact place of
occurrence of this incident.

65. Hon’ble the Supreme Court in
Darshan Singh vs. State of Punjab,
reported in (2024) 3 SCC 164, in paragraph
No0.31 has observed as under :-

“31. If the PWs had failed to
mention in their statements under Section
161CrPC about the involvement of an
accused, their subsequent statement before
court during trial regarding involvement of
that particular accused cannot be relied
upon. Prosecution cannot seek to prove a
fact during trial through a witness which
such witness had not stated to police during
investigation. The evidence of that witness
regarding the said improved fact is of no
significance. [See : (i) Rohtash v. State of
Haryana [Rohtash v. State of Haryana,
(2012) 6 SCC 589 : (2012) 3 SCC (Cri) 287]
, (i) Sunil Kumar Sambhudayal Gupta v.
State of Maharashtra [Sunil Kumar
Sambhudayal Gupta v. State of
Maharashtra, (2010) 13 SCC 657 : (2011)
2 SCC (Cri) 375 : (2011) 72 ACC 699] , (iii)
Rudrappa Ramappa Jainpur v. State of
Karnataka [Rudrappa Ramappa Jainpur v.
State of Karnataka, (2004) 7 SCC 422 :
2004 SCC (Cri) 1954] and (iv) Vimal
Suresh Kamble v. Chaluverapinake Apal
S.P. [Vimal Suresh Kamble wv.
Chaluverapinake Apal S.P., (2003) 3 SCC
175 : 2003 SCC (Cri) 596]”

(emphasis supplied by us)

66. P.W.-5, Phool Singh
Bhadauriya, the Investigating Officer, in his
testimony, has stated that the first informant,
P.W.-1/ Damodar Prasad had not stated in
his statement under Section 161 Cr.P.C. that
there were marks of dragging from place
“A” to the sugarcane field of Raghuvar.
P.W.-1 had also not stated that on the date of
incident, he had gone to sawmill for getting
the wood logs sawed at about 03:00 PM in
the afternoon. P.W.-2, Vishwanath had also
not stated in his statement under Section 161
Cr.P.C. that the accused persons had
dragged the deceased into the sugarcane
field of Raghuvar. We also find that it is the
P.W.-1, Damodar Prasad, who has deposed
that the dead body of the deceased was
found in the grove of Hardayal. However,
he, for reasons best known to him, did not
mention this fact in the written report, Ex.
Ka-1 and he has tried to offer an explanation
thereof by saying that he did not mention
this fact in the written report, Ex. Ka-1 as it
would have made the written report lengthy.
We find this explanation to be untenable for
the reason that inclusion of such an
important fact would have hardly rendered
the first information report to be lengthy;
rather inclusion of such fact in the written
report, Ex. Ka-1 would have made it more
trustworthy.

67. We also find it very strange that
P.W.-1, Damodar Prasad, who lodged the
F.I.R., had stated in the written report, Ext.
Ka-1 that the deceased was shot by the
accused, Jagdish whereas the accused,
Baburam had inflicted injury on the back of
head of the deceased by a knife. However,
this witness, in his cross-examination as
P.W.-1, has stated that when he saw the dead
body of the deceased in the morning of
28.04.1987, he had not seen any injury on
the body of the deceased. It also shows that
P.W.-1, Damodar Prasad neither had seen
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the incident nor had he gone to the grove of
Hardayal, where the dead body of the
deceased was found, because the
postmortem report, EX. Ka-14 reveals as
many as seven visible injuries on the body
of the deceased, which are of such nature,
which cannot escape any ordinary man’s
attention. Therefore, P.W.-1, Damodar
Prasad appears to us to be unreliable.

68. Thus, for all the aforesaid
reasons, we find the presence of P.W.-1,
Damodar Prasad and P.W.-2, Vishwanath
on 27.04.1987 at around 06:30 PM at the
place of occurrence to be doubtful and their
testimonies to be unreliable.

69. The possibility of false
implication of appellants in this case cannot
be ruled out because of a subsequently
developed story of existence of prior enmity
between the parties. Prior enmity is always
held to be a double edged weapon, which
can also be a tool of false implication. In this
regard, the judgment of Hon’ble the
Supreme Court in Nagaraj Reddy vs. State
of Tamil Nadu may be usefully referred to.

70. In Md Jabbar Ali and others
Vs. State of Assam, reported in 2022 SCC
OnLine SC 1440, decided on 17.10.2022,
the Supreme Court was considering an
appeal against judgement of the Guwahati
High Court, affirming conviction of all the
nine appellants. The case of the prosecution
was that on 19.11.1999 at about 7 A.M.
when P.W.-6 had gone to his land an
altercation took place between him and
accused No.11. At that time other accused
armed with deadly weapons surrounded the
victim and one of them stabbed him in the
abdomen. As a result of which the deceased
Akbar Ali fell unconscious and succumbed
to his injury shortly. PW.-1 and P.W.-4
were also injured, though not fatally.

Thereafter, the other accused present at the
place of the occurrence who were armed
with deadly weapons surrounded the
deceased and so no other person could come
and prevent the commission of all offences.

The Trial Court on consideration
of evidence on record came to the following
conclusions: —

The evidence of P.W.-1 and P.W.-
2, both injured witnesses lent support to
each other and were corroborated with
medical evidence and the presence of these
witnesses at the place of the occurrence
could not be doubted, on basis of minor
variations in the evidence of P.W.-6 who
was the informant in the case. There was no
ground to disbelieve the version of P.W.-6
which corroborated the evidence of P.W.-1
and P.W.-2.

Discrepancies were due to normal
errors of memory and due to lapse of time.
The defence had failed to establish that
persons accused were not present at the
place of the occurrence at the time of the
incident and that they did not Kill the
deceased. The F.1.R. was lodged promptly,
all the accused were named in the F.I.R. The
parties were known to each other, and the
fact that all the accused had come to the
place of occurrence, armed with deadly
weapons clearly indicates that the accused
had intention to Kkill the deceased.

71. The High Court considered the
submissions made on behalf of the appellant
as well as the State and affirmed the
judgement mainly because the deceased as
well as other prosecution witnesses had
received injuries caused by sharp weapons
and it observed that there is settled law that
evidence tendered by different prosecution
witnesses have to be considered as a whole
and such evidence could be put in different
compartments and considered separately.
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72. The counsel for the respondent-
State had supported the judgement of the
High Court and of the Trial Court and
argued that the case was of clinching
evidence and the involvement of the accused
had been proven beyond reasonable doubt
by the prosecution on the strength of
deposition of injured witnesses, P.W.-1,
P.W.-2, PW.-4 and P.W.-5 which was
corroborated by medical evidence duly
proved on record. The minor discrepancies
in the evidence of some of the prosecution
witnesses could not demolish the consistent
evidence of P.W.-1 and P.W.-2 and P.W.-5.
The State-respondent placed reliance upon
Sohrab Vs. State of Madhya Pradesh, 1972
(3) SCC 751; Bharwada Bhoginbhai Hirji
Bhai Vs. State of Gujarat, 1983 (3) SCC
217; State of U.P. Vs. M.K. Anthony, 1985
(1) SCC 505; Prithu @ Prithi Chand Vs.
State of Himachal Pradesh, 2009 (11) SCC
588; and State of Madhya Pradesh Vs.
Chhaakki Lal, 2019 (12) SCC 326.

73. The Supreme Court on re-
appreciation of evidence of the prosecution
witnesses noted that P.W.-1 who was also an
injured witness stated that on the day of the
occurrence Shahid Ali had extorted the other
accused to attack Akbar Ali and Jabar Ali
had stabbed Akbar Ali with a spear. P.W.-3
was not an eye witness but on information
he had deposed that he went to the place of
the occurrence and found Akbar Ali lying
dead and P.W.-4 had informed him that
Moin Ali had killed Akbar Ali. P.W.-4
stated in his evidence that he saw injuries on
the abdomen of Akbar Ali who was
assaulted by Hassan Ali but he had not seen
Hassan Ali assaulting Akbar Ali. The Court
on analysis of evidence came to the
conclusion that there were variations in the
evidence of P.W.-6, who was the first
informant with the evidence of P.W.-1
P.W.-2 and P.W.-4, as to who gave the fatal

blows that caused the death of Akbar Ali.
When it was not clear as to who stabbed the
deceased Akbar Ali, the Trial Court as well
as the High Court should not have relied on
the evidence of such witnesses which was
highly inconsistent with each other in
holding the accused guilty. The Court also
noted that all the witnesses that had been
examined were related to each other and to
the deceased and there were inherent
contradictions in their evidence.

74. The Supreme Court noted that
great weight had been attached to the
testimonies of related witnesses. In the said
case and the credibility of such witnesses
who were related witnesses ought to have
been examined with greater care to rule out
any tainted evidence given in the Court of
law. It is true that just because witnesses are
related/interested/partisan witnesses, their
testimonies cannot be disregarded, but it is
also true that their testimonies have to be
scrutinized  with  greater care and
circumspection. The Supreme Court placed
reliance upon Gangadhar Behera and Others
Vs. State of Orissa, 2002 (8) SCC 381; Raju
@ Balachandran Vs. State of Tamil Nadu,
2000 (12) SCC 701, Dileep Singh Vs. State,
AIR 1953 Supreme Court 364, Sarvan Singh
Vs. State, 1976 (4) SCC 369, Ganpati and
Another Vs. State of Tamil Nadu, 2018 (5)
SCC 549, where the Supreme Court had
observed that evidence of related or
interested witnesses should be meticulously
and carefully examined and the rule of
prudence requires that evidence of such
witnesses should be scrutinized with greater
care. When only family members are present
at the time of the incident and the case of the
prosecution is based only on their evidence,
Courts have to be cautious in evaluating
their evidence during trial. The evidence of
related witnesses can be rejected if there are
material contradictions and inconsistencies
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found in their evidence. The Court also
noted that the witnesses had given
contradictory versions as to who gave the
fatal blow to the deceased. The Court relied
upon State of Rajasthan Vs. Kalki and
Another, 1981 (2) SCC 752, where the
Supreme Court had distinguished between
normal  discrepancies and  material
discrepancies and that the Courts have to
label as to in which category a discrepancy
can be categorised. Material discrepancy
will corrode the credibility of the
prosecution case while insignificant
discrepancies do not do so. The Supreme
Court thereafter noted that there being
material discrepancies in the testimonies of
witnesses, the prosecution had failed to
prove the guilt of the accused beyond doubt.
Additionally, the prosecution had examined
only related witnesses and not a single
independent witness. The injuries caused to
P.W.-1 P.W.-2 and P.W.-4 and P.W.-5 were
simple in nature caused by blunt objects and
the Trial Court as well as the High Court had
grossly erred in convicting and sentencing
the accused, only on the basis of evidence of
such injured witnesses.

75. In Mahendra Singh and Others
Vs. State of Madhya Pradesh, reported in
(2022) 7 SCC 157, decided on 03.06.2022,
the Supreme Court was considering an
appeal against an order of the High Court,
confirming conviction under Section 148
and 302, read with Section 149 I.P.C. The
Trial Court as well as the High Court had
relied upon the testimony of Amol Singh
P.W.-6, who was the real brother of the
deceased Bhagat Singh. The Supreme Court
relied upon judgement rendered in Vadivelu
Thevar Vs. State of Madras (supra) and
observed that the testimony of a related/
interested witness was to be read with
greater care and caution, and after
examining it in detail found him to be a

wholly unreliable witness. The Court
instead relied upon evidence of D.W.-3 and
D.W.-4 whose statements could not be
shaken during cross examination. The Court
observed that it is a settled law that same
treatment is required to be given to defence
witnesses as is to be given to prosecution
witnesses, and from the evidence of these
witnesses, it was amply clear Amol Singh
P.W.-6 could not have witnessed the
incident of murder of the deceased. No
conviction could be based on his testimony.
The corroboration from medical evidence
also was not available as medical evidence
could only establish that the death was
homicidal. Such medical evidence could not
establish that P.W.-6 had witnessed the
incident. Only because prosecution has
proved that motive is established, conviction
cannot be sustained. The Court set aside the
conviction and allowed the appeals.

76. In Khema alias Khem Chandra
and others Vs. State of U.P., reported in
(2023) 10 SCC 451, the Supreme Court was
considering the judgement of this Court,
dismissing the appeal filed by the appellants
confirming the Trial Court order convicting
the appellants for offences punishable under
Section 302, read with Section 149, Section
307, read with Section 149 and Section
148 of the 1.P.C. and sentencing them to
imprisonment for life with a fine of 5000
each. The prosecution story was that the
deceased Prakash was going to extend
invitation for his two daughters’
weddings in the village and he was
attacked by the accused with Farsa and
club/Lathi and Danda and country made
pistols in the morning at about 8 A.M. of
27.04.2002. Two brothers of the deceased
Omveer P.W.-1 and Inder P.W.-2 along
with their sister, Omvati and Kripa wife
of the deceased Prakash also received
injuries.
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77. The Supreme Court after going
through the judgement of the Trial Court and
the High Court found that conviction of the
accused was based on the testimonies of
P.W.-1 and P.W.-2, and corroboration of
such testimonies was done from the
recoveries made on the basis of
memorandum of accused under Section 27
of the Evidence Act. The Court thereafter
analysed the testimony of P.W.-1 and P.W.-
2 who were both brothers of the deceased,
and as such would fall in the category of
interested witnesses. However, the Court
also observed that their testimony cannot be
discarded only on the ground that witnesses
are interested witnesses. Although their
testimony is required to be scrutinized with
greater care and circumspection. The Court
found several discrepancies in the version of
the incident given by P.W.-1 and by P.W.-2.
The Court doubted their version and the
possibility of some fabrication in the injury
certificate could not be ruled out.

78. The Supreme Court noticed that
there were material improvements in the
evidence of P.W.-2. It had also come out that
there was previous enmity between the
accused and the deceased. The Supreme
Court referred to Ramashish Rai Vs.
Jagdish Singh, 2005 (10) SCC 498; where
it was observed that previous enmity is a
double edged sword. On the one hand, it
provides motive to the crime and on the
other there is a possibility of false
implication.

The Supreme Court also placed
reliance upon Vadivelu Thevar Vs. State of
Madras, 1957 SCR 981; and observed:

“— ——. Hence in our opinion, it is
a sound and well established rule of law that
the court is concerned with the gquality and
not with the quantity of evidence necessary
for proving a fact. Generally, speaking, oral

testimony in the this context, may be
classified into three categories, namely:

Wholly reliable.

Wholly unreliable

Neither wholly reliable nor wholly
unreliable

In the first category of proof, the
Court should have no difficulty in coming to
its conclusion either way — it may convict, or
may acquit on the testimony of a single
witness, if it is found to be above reproach
or suspicion of interestedness,
incompetence, or subornation. In the second
category, the Court equally has no difficulty
in coming to its conclusion. It is in the third
category of cases, that the Court has to be
circumspect and has to look for
corroboration in material particulars by
reliable testimony, direct or circumstantial

79. The Supreme Court found the
testimony of P.W.-2 as falling under the
third category and need was felt for its
corroboration. For such corroboration the
Trial Court had relied upon recoveries of
weapons made at the instance of the
accused. The Court found that such
recoveries/seizure memo was not prepared
in accordance with the Rules. The Court,
therefore, allowed the appeal and set aside
the conviction of the appellants.

80. We have gone through the
original Trial Court records and Exhibit Ka-
1 which is a copy of the written report
submitted at P. S. Hargaon by P.W.-1. It has
been pointed out by Sri Rishad Murtaza that
the paper on which the written report was
submitted does not have any creases on it to
show that it was folded and kept in the
pocket of P.W.-1 while taking it from his
home in the village Benipur to the Police
Station. We are of the considered opinion
that although P.W.-1 had stated during his
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cross examination that he had taken a paper
and blue refill pen from his neighbour
Bhagwandas and a file cover from his own
home it is quite unnatural that a person
whose paternal cousin was attacked in front
of his own eyes by his other cousins, would
be so meticulous and farsighted as to take a
file cover along with him to keep the plain
piece of paper so that it is not creased at all
while submitting his report at the Police
Station.

81. We have also noticed that P.W.-
1 while writing the report did not mention
that all the accused were close relatives of
P.W.-1 and belonged to the extended family
of the deceased sharing a common ancestor.
P.W.-1 has mentioned in his written report
that the accused belonged to the same
village Benipur without mentioning their
relation with the deceased or with himself.
In the natural course of things if a person
knows the accused well, he would not only
mention their names but also the relation
with the deceased.

82. After having given our
thoughtful consideration to the rival
submissions in the light of testimonies of
alleged witnesses of fact, namely, P.W.-1,
Damodar Prasad and P.W.-2, Vishwanath,
we do agree that in this incident, the
deceased, Shiv Kumar had died, however,
for all the aforesaid reasons, we do not find
testimonies of witnesses of fact, P.W.-1,
Damodar Prasad and P.W.-2, Vishwanath,
who are related and interested witnesses, to
be fully reliable so as to base conviction of
surviving appellants on their testimonies
only. Therefore, we hold that the
prosecution has failed to prove its case
beyond reasonable doubt and the trial court
committed an error in holding the surviving
appellants guilty of offences under Sections
148 and 302 read with Section 149 I.P.C.

83. In conclusion, we are of the
considered opinion that the present criminal
appeal deserves to be allowed and the same
is, accordingly, allowed. Consequently, the
impugned judgment and order dated
11.05.1990 is set aside. The surviving
accused-appellants, Moti Lal and Jagdish
are acquitted of charges under Sections 148
and 302 read with Section 149 I.P.C.

84. The surviving appellants No.2
and 4, Moti Lal and Jagdish are on bail.
Their bail bonds are hereby cancelled and
sureties are discharged.

85. The surviving appellants No.2
and 4, Moti Lal and Jagdish are directed to
file the personal bonds and two sureties
each in the like amount to the satisfaction
of the court concerned in compliance of
Section 437-A Cr.P.C. within six weeks
from today.

86. Let a copy of this judgment be
also sent to the trial court concerned along
with trial court record for its information and
necessary compliance forthwith.
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Criminal Law-Indian Penal Code-1860-
Sections-302, 307, 323 r/w 34 - Criminal
appeal against judgment and order of conviction-
PW-1 St.d that she got up because she had to
facilitate her two months' old child to defecate.
However, when the excreta was not present on
the spot and when the Investigating Officer did
not mention about the presence of any excreta in
the site plan, she came up with a story that the
excreta had flown away because of the heavy
rain- Testimony of PW-2 and PW-3 suggests that
the presence of accused-appellants are doubtful
at the place of incident. The PW-2 and PW-3 St.d
that they had been prevented by fourth accused
to reach at the place of incident does not inspire
confidence- First informant St.d that she and her
husband (deceased) were staying in her Myika,
that St.ment also is not very believable- No
person can be convicted on the basis of doubt-
Impugned judgment & order set aside.

Appeal allowed. (E-15)

(Delivered by Hon’ble Vinod Diwakar, J.)

1. Upon an incident, having taken
place in the intervening night of 19th and
20th July 1980, a First Information Report
was lodged on 20.7.1980. Ram Jiyawan
Tripathi scribed the tehrir on the dictation of
the first informant, Radhika Devi. In the
F.I.LR. it was stated that on the previous
night, while the first informant and her
husband Buchnoo Tiwari were sleeping in
the Veranda of their house in village Dulahi,
Police Station Khesraha, District Basti, after
having their dinner etc., at around 12 mid-
night because of the call of nature, the
younger daughter, who was sleeping with
the first informant, woke up. The
complainant was trying to ease the child,
and at that moment, four persons reached the

place of the incident with country-made
pistols and lathies. When the first informant
asked them not to come near her and her
husband then, the assailant, Jagdish, son of
Ram Dulare, who was having country-made
pistol in this hand, fired on the husband of
the first informant. Thereafter, the first
informant, caught hold of Jagdish.
Thereupon, Jagdish exhorted his friends to
kill the husband of the first informant. Upon
this exhortation, Vishdhar alias Shridhar,
son of Shiv Moorat, fired a second shot at
the husband of the first informant and Ram
Achal, son of Mitthoo, who also
accompanied them, pushed the first
informant aside. As a result, the first
informant fell. Also, Jagdish slapped her.
When all this was happening, the first
informant raised a hue and cry and,
therefore, Ram Jiyawan Tiwari, son of
Munnu Tripathi, Bhagwan Dutt son of
Mannar and a lot of persons of the village
with lanterns and torch came to the house of
the first informant. The crowd that had
collected at the house of the first informant
tried to chase the accused persons but they
ran away. However, because of the firearm
injuries, the husband of the first informant
died. She mentioned Jagdish and Ram
Achal’s motives in the first information
report. Because of certain litigation with
regard to her land, the husband, i.e., the
deceased, who was doing pairvy in the
cases, was Killed. She stated in the first
information report that the dead-body of her
husband was lying in the house itself and
while she had gone to lodge the first
information report, the injured daughter
Poonam was with her devar.

2. The lodging of the first
information report had set into motion the
investigating agencies and they recovered
the torches of the witnesses Bhagwan Dutt
Tiwari and Narad Tiwari and took them into
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custody. Also, the mud where the blood was
found, was taken into custody. The lantern
and cot were also taken into custody. When
the search was made in the house of the
accused, no firearm etc. was recovered. The
injury report and post mortem report were
also prepared. Upon the charge-sheet having
been submitted, the Court of Additional
Sessions Judge, Basti, on 03.12.1980
framed charges against Jagdish, Ram Achal
and Vishdhar @ Sridhar under Sections 323,
302, 307 read with Section 34 of I.P.C. The
trial commenced when the accused persons
denied the charges and prayed for trial.

3. From the side of the prosecution
as many as ten witnesses were produced and
examined.

4. PW-1-Radhika Devi, the first
informant, proved the first information
report and gave her side of the story. She has
stated in her testimony that Buchnoo Tiwari
(deceased) was her husband. Vansh Gopal
was her father, and she was the only
daughter of her father. When she was one
and half years of age then her mother died.
She further stated that her father, Vansh
Gopal, had never remarried, and when she
grew up, her father married her. At the time
of marriage, he had given her ten bighas of
agricultural land and when Vansh Gopal
died, all the agricultural land and the
properties were inherited by her. She stated
that Vishdhar was Jagdish’s brother-in-law
(sala), and Ram Achal was Jagdish’s
agriculture labourer (someone who helped in
agriculture work). She stated that someone
had impersonated herself and sold her
properties to Jagdish and his brother
Keshav. Upon coming to know about this
execution of the sale-deed, Buchnoo Tiwari
and Jagdish became inimical. At the time of
the incident, civil cases were going on with
regard to the land in question. She stated that

she had four children; two sons and two
daughters. At the time of the incident, the
youngest daughter was one and half months
to two month old, the daughter Poonam,
who was older than the youngest daughter,
was 3 to 4 years old and the sons were older
than two daughters and were aged about 10
to 7 years. She had stated that her house in
the village was a hut with two rooms and one
Veranda. The house faced towards the East.
Also on the East was the sahan of the house.
The animals were tied on the Southern and
Eastern side of the house. On the date of the
incident, she states in her testimony,
Buchnoo Tiwari and she herself were lying
down on two separate cots. The youngest
daughter was sleeping with her and one who
was elder to her was sleeping with her
husband Buchnoo Tiwari and the two sons
were sleeping inside the house. She came for
sleeping in the Veranda because they had to
look after the animals. She had stated that,
like always, the lantern lit in the Veranda
and the cots were in the North-South
direction. After they had their food and
slept, the youngest daughter had a call of
nature, and she had risen to ease her. Then,
the accused persons, Jagdish, Vishdhar and
Ram Achal, reached the house. Along with
them was one more person she did not
recognize. Jagdish and Vishdhar had
country-made pistols, and Ram Achal had a
lathi. The fourth persons she could not
recognize was having a lathi with him. As
soon as Jagdish entered into the Veranda of
the house, he fired on the husband of the first
informant. The first informant immediately
left the child whom she was carrying and
caught hold of Jagdish. She recognized
Jagdish who was present in the Court.

5. Upon Jagdish having been
incapacitated as the first informant held him,
he exhorted Vishdhar to kill her husband,
and thereupon Vishdhar fired upon the
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husband of the first informant. When
Vishdhar fired, a few of the pellets also
injured the daughter of the first informant,
who was sleeping with the husband.
Because of the firing, the husband of the first
informant died. After that, Ram Achal
pushed aside the first informant, who fell
down on her back and Jagdish also slapped
her. As a result, she had certain scratches on
her back and was injured. After the incident,
the four accused ran away, realizing that the
villagers might reach the place of incident.
However, Bhagwan Dutt, who had reached
the house by the time the incident was over,
had tried to catch hold of the accused
persons. When the second shot had been
fired, Bhagwan Dutt, Ram Jiyawan and
Narad had reached the spot with lathis, etc.,
and they had seen the whole incident. Ram
Jiyawan, in fact, tied a piece of cloth on the
injury that had been caused to the husband
of the first informant. On the next day, i.e.
on the day after the incident had occurred,
the first information report was lodged by
the first informant. She had dictated the first
information report to Ram Jiyawan Tripathi,
a villager teacher. After he had written it
down, he had also read it out to the first
informant, and after she was satisfied with
the contents, she had put her thumb
impression on the FIR. PW-1 proved the
first information report and said that it was
the document, which was Exhibit-Ka-1.
After Ram Jiyawan had written the report,
he was taken by Balram to the Police
Station. Along with the first information
report, he had also taken the first informant
and her daughter -Poonam, who was injured,
to the Police Station. When the Inspector
had come to the house of the first informant,
he had found the dead body of her husbhand,
the lantern and the cot, and he had prepared
a recovery memo with regard to the lantern
and the cot. On the next day, the injury
report was prepared.

6. In her cross-examination, the
first informant stood firm to what she had
stated in her examination-in-chief. In the
examination-in-chief, she had stated that
Chhagur, Mannar and Munnu are of her
village and were all related. Narad and
Balram are the sons of Chhagur. She had
stated that Bhagwan Dutt (PW-2), who was
also a prosecution witness and an eye-
witness, is the son of Mannar. She had stated
that Bhagwan Dutt and Ram Jiyawan are
related to each other. She had also stated that
they are not her relatives and that she was
the only child of her parents. She has
categorically stated that they are the
relatives of her husband. Upon being asked
whether her husband Buchnoo Tiwari,
Vanshraj, Munnu Tiwari, Mannar Tiwari,
Kalika Tiwari were accused in some case of
theft, etc., she said that she did not know
about that fact. She, in fact, denied of having
known any criminal case which was going
on against her hushband and his father, Vansh
Raj. She also denied any criminal case vis-
a-vis Ram Achal involving her husband.
Upon a question being asked that her actual
father was Ram Dev, she denied the fact and
insisted that Vansh Gopal was her father.
She stated on oath that her husband -
Buchnoo Tiwari was staying in her father’s
house. The actual house of Buchnoo Tiwari
was in Village-Gothwa, which had, because
of it being dilapidated, fallen, and, therefore,
he was also staying in her house. In her
testimony, she said that the incident had
happened in the month of Ashadh (which is
equivalent to July-August). She had stated
that on the date of incident, it was drizzling
and that the clouds were there in the sky. The
night was dark, and it was raining, and
because of the fact that her elder daughter
was suffering from chicken pox, the first
informant had kept the lantern on, and also,
for the four previous nights, the lantern was
lit. She has stated that when Bhagwan Dultt
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reached the house of the first informant, the
accused person had run away and that it was
raining heavily. Upon a question probably
being asked, as to where the excreta of the
young child was, she said that because of
there being heavy rains, the excreta had got
washed away. When the accused persons
had run away, she had held her husband and
wept. She was not aware as to whether the
blood had got stuck to her clothes as well.
She has stated that the Veranda had no plinth
and that Jagdish had fired while he was
getting down. Nobody had hit the first
appellant and the deceased with lathis. In the
Veranda no pellet, etc., was found, and the
pellets that had entered the chest of her
husband were lying there. Upon being asked
as to whether the her husband’s father,
Vansh Raj, was under the observation of the
Police, she replied that she did not know
about that. She only stated that her case
about her property was decreed in the
Munsif's Court, and the appeal was pending.
Before the date when the appeal was to be
argued, the incident had occurred, and the
husband of the first informant was killed.
She has stated that the appeal was still
pending. She denied the fact that the
husband of the first informant had many
enemies and that any of those enemies might
have come and killed her hushand.

7. The PW-2 Bhagwan Dutt
appeared in the witness box and gave his
statement and had categorically stated that
in the night of 19th and 20th July, 1980 he
was sleeping in his house and had woken up
to answered the call of nature. At mid-night,
he went out with his torch to check out if his
cattle were properly tethered and upon
finding that one particular animal was not
found at its place, he called out his brother
Kalika Tiwari and informed him about the
missing animal and also went out to search
for the animal. When he reached the house

of Deena Nath Pandey, then, he heard the
sound of the gunshot being fired from the
side of the house of Buchnoo Tiwari and
also heard the shouting of the wife of
Buchnoo Tiwari i.e. Radhika (first
informant). The witness, after that, stated
that he ran towards the house of Buchnoo
Tiwari and he also found that a lantern was
lit in the Vernadah of that house. In the light
of the torch and the lantern, he saw Radhika
was holding Jagdish and was shouting at the
top of her voice that Jagdish was holding a
country made pistol. He had also heard that
Jagdish had exhorted Vishdhar to Kkill
Buchnoo and thereupon, Vishdhar had fired
upon the Buchnoo Tiwari. He had also seen
the incident where Ram Achal had pushed
Radhika, and thereafter, Jagdish had slapped
Radhika. He also stated that he did not
recognize the fourth person. He has stated
that he, his brother and one Narad had tried
to catch hold the accused persons, but they
could not do so. Upon coming back to the
house of Buchnoo Tiwari, he found that
Buchnoo Tiwari was dead and that he was
covered with blood. He also found that the
daughter of Radhika, who was sleeping with
Buchnoo Tiwari, had also got injured.
Radhika, while weeping, narrated the whole
incident, and when the Police came to their
house, they had told the incident to the
Police. He had also stated that he had given
his torch to the Police, which was taken in
custody, and a recovery memo was
prepared. He has also mentioned about the
case which was going on between Radhika
and the accused persons. In his cross-
examination, he had stood firm and had
answered the questions as were put to him.
He had stated that his house was a little away
from the house of the complainant but
because of his cattle had got freed from
where he had tethered them, he had chased
the cattle and, therefore, had reached near
the place of the incident. He also stated that
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when he was chasing his cattle, it was not
raining, and it was a dark night. The time
gap between the two fires was one to one
and one half minutes. He had stated that
when the fourth man, whom he did not
recognize, scolded him as to why he had
stopped around 16-17 steps away from the
place of incident. He had again categorically
stated that on the date of incident, it was
intermittently raining, but it was not raining
heavily.

8. PW-3 Ram Jiyawan Tripathi was
also an eye-witness and had virtually
repeated what the PW-2 had stated. He,
however, had stated that his house was
around 30 steps away from the house of PW-
2 and that the house of Bhagwan Dutt from
the house of the place of incident was at 200-
250 steps away.

9. PW-4 is the Police Constable-
Mannu Yadav and he was the person who
had taken the daughter of complainant for
medical examination.

10. PW-5-Raj Narayan Gupta, the X-ray
Technician had proved the x-ray report etc.

11. PW-6-Dr. B.P. Shukla had
conducted the post-mortem of the deceased
and had proved the postmortem.

12. PW-7-Dr. S.C. Tripathi, the
Radiologist, who had done x-ray of the elder
daughter of the deceased.

13. PW-8-Dr. U.K. Prasad had
examined the injuries of Poonam and
Radhika.

14. PW-9-Ashok Kumar Rai was
the Investigating Officer. He had stated in
his cross-examination that he was not aware
whether it had rained in the night of the

incident, but he stated that after he had
reached, it did rain. He had also proved the
recovery memo, etc.

15.  PW-10-Shri Bakey Yadav
Constable stated that he was posted as a
constable at Police Station Khesaraha in
July, 1980 and had taken the dead-body for
postmortem.

16. After that, the accused’s
statements under Section 313 of Cr.P.C.
were recorded.

17. Upon the completion of trial,
the Additional Sessions Judge-l, Basti
convicted the appellants Jagdish, Vishdhar
@ Sreedhar, and Ram Achal and found them
guilty under Sections 302 read with Section
34, 307 read with Section 34 and 323 read
with section 34 on 23.3.1982 aggrieved by
same the instant criminal appeal was filed.

18. During the pendency of the
criminal appeal, the appellant, Jagdish died
and thus, appeal abated qua him. Shri
Ganesh  Shankar Srivastava, learned
Advocate argued for Ram Achal, and the
appellant, Vishdhar @ Sreedhar, is
represented by Shri Vivek Prasad Mathur,
Advocate and they, argued thus :

(i) There is no independent eye-
witness to prove the allegations. PW-1 is the
wife, and PW-2 and PW-3 are relatives of
the deceased, therefore their testimony can’t
be relied upon.

(it) It has further been stated that
there are contradictions in the statements of
PW-1 and PW-2. PW-1 had given a reason
for getting up at mid-night and it was that
she had got up to facilitate the easing of her
younger child, who was to defecate. He
further submits that the actual excreta was
never found on the spot nor was it



86 INDIAN LAW REPORTS ALLAHABAD SERIES

mentioned in the site plan, which was
prepared immediately after the incident, by
the Investigating Officer. To explain that the
excreta had got washed away, the PW-1 had
stated that it was raining heavily. While
opposite to this statement, learned counsel
for the appellants stated that PW-2, PW-3
and the Investigating Officer all had stated
that it was not raining heavily and that it was
only raining intermittently and that too after
large intervals and, therefore, the excreta
could not have got washed away.

(iif) Learned counsel submits that
the first informant had given a reason for
getting up in the night but the fact remained
that she was not there and had given awrong
reason. When the excreta was not found, she
stated it had been washed away. But this fact
was not corroborated by the other witness,
who had stated that it was only
intermittently raining.

(iv) Learned counsel for the
appellants has further argued that the PW-2
stated that he was carrying a torch when he
approached the deceased’s house. He
submits that when the lantern was lit, then
the torch ought not to have been lit. By
lighting the torch, the witness would have
exposed themselves to the accused persons.

(v) Learned counsel for the
appellants further stated that the first
informant’s motive was also not very
convincing. Motive can always be a double
edged weapon. The first informant was
aware that a civil case was pending between
herself and the accused person and,
therefore, she could have easily implicated
the accused persons. Learned counsel for the
appellants further stated that as per the
statement of PW-2, he was directed/ordered
by the fourth person, who was present and
whose name none of them could tell, to stay
away and, therefore, he had stopped around
16-17 steps away from the place of incident
and, therefore, all the narrations which he

was giving in his testimony was a cooked-
up narration as it was all taken from the first
information report and statements of PW-1.
Nothing was original of his and, therefore, it
can easily be said that PW-2, in fact, never
reached the spot and had only to help the
PW-1, become a witness in the case and
stated all wrong facts.

(vi) Learned counsel for the
appellants subsequently stated that the
pellets which were found could not be
connected with any firearm. He, in fact,
submits that no firearm was ever recovered.
Learned counsel for the appellants states
that the appellant no.3 Jagdish was, in fact,
not at the spot and lived far away from the
place of incident.

(vii) Learned counsel for the
appellants states that the first informant was
close to the dead-body of the deceased and
had held him tightly, but no bloodstain came
on the clothes of the first informant,
meaning thereby that all the story which she
had narrated was a concocted one. Learned
counsel for the appellants thereafter stated
that as per the ages given under Section 313
of Cr.P.C., the appellants no.2 and 3 namely
Vishdhar and Ram Achal, are alive and had
crossed 60 years of age, and they were now
very elderly persons and that even if they
were convicted, their sentences be reduced.
Learned counsel for the appellants further
submits that the incident was of the year
1980, and the appellants who were alive had
already undergone the trauma of being an
accused for a fairly long period, i.e. almost
44 years.

(viii) Learned counsel for the
appellants further states that Balram Tiwari,
who could have been a relevant witness and
who had taken the tehrir to the Police
Station along with the child, was not brought
in the witness box as a witness. He submits
that even Narad Tiwari, who was present at
the spot and was an eye-witness, was not
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produced as a witness and, therefore,
submits there were major lacuna in the case
of the prosecution.

(ix) Learned counsel for the
appellant has stated that there was every
possibility that Radhika Devi had done away
with the deceased and was implicating the
accused. He submits that a fake Radhika
Devi had replaced the real Radhika Devi,
and she had stated in her examination-in-
chief that she, along with the deceased, was
staying in her Maika. learned counsel states
that this fact was wrong as, in fact, all the
witnesses, namely PW-2 and PW-3, were
related to the deceased. The impersonated
Radhika now wanted to make use of the
decrees which were in favour of the real
Radhika, by killing the deceased.

19. Smt. Archana Singh, learned
A.G.A., however, has opposed the appeal
and has submitted that PW-1, who was the
wife of the deceased, was an eye-witness
whose testimony could not be disbelieved.
She had lost her husband and well
recognized the accused persons. The fact
could not be disbelieved where she stated in
the first information report and her
statement before the Court that she
recognized the accused persons. Learned
A.G.A. further submitted that even if there
were small discrepancies in the evidence of
the other prosecution witnesses, then that
could not jeopardize the prosecution’s case.
Learned A.G.A. states that under no
circumstances, the place of incident, the
medical evidence, the source of light, the
time of the incident, etc., be questioned.

20. Learned counsel for the
appellants had tried to convince the Court
that the PW-1, i.e. the first informant, was
not an eye witness but had concocted the
entire story. Picking up threads from the
statement of the PW-1, they have argued

that PW-1 had stated that the deceased was
staying with her parents in village, but she
has produced the PW-2 & PW-3, who were
related to the deceased (husband). We find
that none of the witnesses, who had
appeared in the witness box, were relating to
PW-1, the first informant.

21. Further, we find that PW-1 had
given a fake story that gave a reason for her
to wake-up in the mid-night. She stated that
she got up because she had to facilitate her
two months' old child to defecate. However,
when the excreta was not present on the spot
and when the Investigating Officer did not
mention about the presence of any excreta in
the site plan, she came up with a story that
the excreta had flown away because of the
heavy rain. About the heavy rain that PW-1
mentioned, we find that there are actual
contradictions in the statements of the PW-
2 and PW-3. They do not, in fact, mention a
heavy rain, the Investigating Officer, had
only mentioned intermittent rainfall.

22. The testimony of PW-2 and
PW-3 suggests that the presence of accused-
appellants are doubtful at the place of
incident. The PW-2 and PW-3 stated that
they had been prevented by fourth accused
to reach at the place of incident does not
inspire confidence and thus, are disbelieved.

23. We also find that the PW-2 and
PW-3 were the relatives of the deceased and,
therefore, when the first informant Radhika
stated that she and her husband (deceased)
were staying in her Myika, that statement
also is not very believable. Therefore, doubt
has definitely been created in our minds, and
no person can be convicted on the basis of
doubt.

24. Under such circumstances, for
all the reasons stated above, the appeal,
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therefore, stands allowed. The judgment and
order 23.3.1982 is set aside. The appellants
before us, are acquitted of the charges
levelled against them in the instant case. The
appellant No.1 has already been died. The
appellant nos. 2 and 3, Ram Achal and
Vishdhar @ Sridhar were granted bail on
29.03.1982, therefore, their bail bonds as
well as the sureties are discharged.
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and Shiv Sewak at her convenience and the
peepal tree is not to be found even in the site-
plan. In fact the Investigating Officer who was
PW-10 St.s that the PW-1 had never told him
about the peepal tree. It appears strange that the
site-plan was prepared at the telling of the PW-
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else-Despite the fact that she mentioned that she
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(Delivered by Hon’ble Siddhartha Varma, J.
&
Hon’ble Vinod Diwakar, J.)

1. These appeals have been filed
against the judgment and order dated
22.3.2018 passed by the Additional District
& Sessions Judge, Court No.12, Kanpur
Nagar convicting the appellants-Ratan
Pahalwan, Mahesh @ Maheshiya, Mewalal,
Ram Kumar Mallah, Suresh @ Mandir and
Vikas Maurya for life imprisonment under
section 302 read with section 149 IPC. A
fine of Rs.50,000/- had also been imposed
on each of the convict and in the event of
non-depositing of fine, they had to undergo
additional imprisonment of 180 days. Also,
the accused Ratan Pahalwan, Ram Kumar
Mallah and Vikas Maurya, under section
4/25 of the Arms Act, were sentenced for
one year rigorous imprisonment and a fine
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of Rs.1000/- each was imposed and in the
event of non-depositing of the fine, they had
to undergo 30 days' additional
imprisonment. The Accused Mahesh @
Maheshiya; Suresh @ Mandir and Mewalal
were also sentenced for three years' rigorous
imprisonment under section 25/27 of the
Arms Act with a fine of Rs.3000/- each and
in the event of non-depositing of fine, they
had also to undergo 90 days' additional
imprisonment. It was provided that all the
sentences were to run concurrently.

2. Brief facts of the case are that on
30.7.2009 a First Information Report was
lodged by one Gyanwati wife of Om
Prakash. The FIR was got written on the
dictation of Gyanwati by one Manoj
Kumar son of Jamuna Prasad. In the FIR,
it was mentioned that on 30.7.2009, the
son of Gyanwati namely Sarvesh Pandit
when was sitting with Munna Pandit and
Dayaram in front of the Santoshi Maa
Temple where a light bulb was on, at
around 10.30 pm, Ratan Pahalwan son of
Jagmohan, resident of 4/272 Purana
Kanpur along with Mahesh @ Maheshi
son of Ganga Prasad, r/o 5/237 Purana
Kanpur; Ram Kumar Mallah and Suresh
Mandir sons of Ganga Prasad, r/o 5/237
Purana Kanpur and Vikas son of Roshan
Pahalwan who were armed with country
made firearms and Chapad, approached
Sarvesh Pandit and said that they would
take the revenge of the death of Basant
Pahalwan. Thereafter they surrounded
Sarvesh and attacked him. Consequently,
the son of the first informant died. In the
FIR, the motive has been given that around
12-13 years prior to the lodging of the FIR,
in the area of Police Station Nawabganj,
Basant Pahalwan had been killed and in
that the son of Gyanwati had been jailed
and on account of this revenge, Ratan
Pahalwan and others were inimical to her

son and they always wanted to do away
with him. Thereafter she categorically
stated that the dead-body of her son
Sarvesh Pandit was lying under a tree and
she requested that investigation be
undergone and justice be done.

3. Thereupon investigation
ensued. Six accused were arrested and on
14.8.2009 at the pointing of Mahesh, a
country made pistol of 315 bore was
recovered. In that regard, a recovery
memo was prepared and an FIR was
lodged under section 4/25-A of the Arms
Act. Similarly, the accused Ram Kumar
Mallah on 14.8.2009 had got recovered a
Chapad and against him also an FIR under
the Arms Act was got lodged. On
30.8.2009, Vikas Maurya got recovered a
Kulhadi (axe) and similarly against him
also, an FIR under the Arms Act was got
lodged. On 24.8.2009, Suresh @ Mandir had
got recovered another .315 bore country
made pistol and against him also, an FIR
under the Arms Act was got lodged. On
7.9.2009, Mewa Lal son of Ganga Prasad
had got another country made .315 bore
pistol recovered and against him also, an
FIR was got lodged. The firearms, as were
recovered, were kept in the custody of the
police and the recovery memos were
accordingly prepared. From the spot, where
the alleged murder had taken place, three
empty cartridges and two bullets of .315
bore were recovered and they were kept in a
tin box of which a recovery memo was
prepared and was exhibited as Exhibit Ka-
27. The plain soil and the soil on which there
was blood was also recovered and a
recovery memo was prepared and was
exhibited as Exhibit Ka-28. After the FIR
was lodged, the police had reached on the
spot and had taken the body of Sarvesh
Pandit to the Hallet Hospital where the
Panchayatnama was got prepared. This
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happened on 31.7.2009. Thereafter the
Constable Pradeep Kumar Rai took the
dead-body for the post mortem.

4. Charges were framed by the
police and they were forwarded to the Court
of Additional Sessions Judge, Court No.13.
The Court upon taking cognizance of the
matter, charged the accused under the
relevant sections. All the accused pleaded
not guilty and denied charges and thereafter
the trial commenced.

5. From the side of the prosecution
as many as 14 prosecution witnesses gave
their statement-in-chief and they were also
cross-examined.

6. PW-1 Gyanwati wife of Om
Prakash had stated in her examination-in-
chief that her son on 30.7.2009 was sitting
under a Goolar tree on a chabutara and by
his side Munna Pandit and Dayaram were
also sitting. The goolar tree was in front of
Santoshi Mata Temple and at that time i.e.
around 10.30 pm she (Gyanwati) was
standing on a chabutara which surrounded a
Peepal tree near her house. Around 7-8
paces behind her, her nephew Shiv Sewak
Sharma was standing. From the side of
gaushala, Ratan Pahalwan, Ram Kumar,
Mahesh @ Maheshiya, Mewa Lal, Suresh @
Mandir and Vikas arrived. Ratan Pahalwan
exhorted all the accompanying assailants
and said that they had to take revenge of his
brother Basant and had ordered them to kill
Sarvesh. Ram Kumar and Ratan who were
carrying chapad; Mahesh, Mewalal and
Suresh who were having the tamancha along
with Vikas who was having a kulhadi,
surrounded the son of the first informant and
they started assaulting the son of the first
informant who fell down faced downwards.
He was shouting for help. The nephew of the
first informant and the first informant

reached the spot but the assailants
threatened the first informant that if she
raised her voice, she would also be Kkilled.
PW-1 also stated that there were a lot of
people living in the area but because of the
fear of the assailants, none of them came.
She has also stated that Guddu @ Anwar and
Rajesh had seen the incident and they were
standing 7-8 paces away near a bargad tree.
After having Kkilled the deceased, the
assailants went away. The first informant
went to the police station and told them
about the incident. The police asked her to
give a written complaint then she got hold of
Manoj and on her dictation the report was
written down. On that document she had
also signed. She thereafter also proved the
tehrir. Thereafter the police came on the spot
and recovered four empty cartridges and two
bullets and they took her son in a Jeep to the
Hallet Hospital where he was declared dead.
Post mortem was thereafter done. Here she
again stated that the motive for killing her
son was that her son while was working as a
Home-Guard had got recovered four and
half kilograms of gunpowder and a
tamancha from the house of one of the
assailants Ratan and she reiterates about the
fact that 12-13 years back when Basant
Pahalwan was killed, the assailants thought
that her son had killed him. Earlier also,
Sarvesh was attacked upon. In her cross-
examination, the PW-1, upon being asked as
to whether she was aware that her son was a
history-sheeter, she denied that her son was
ever externed. She categorically stated that
Guddu @ Anwar was sitting on the
neighbouring chabutara. Upon being asked
about Daya Ram and Munna Pandit, whose
names she had mentioned in the FIR, she
stated that at the time when the incident had
occurred, they were not there at the spot. She
stated that they were sitting beside her son
before the incident had occurred. She then
stated that even though she knew the house
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of Ratan Pahalwan but she did not know its
number. She stated that she had in fact
mentioned in the FIR which she had got
lodged that she was standing by the Peepal
tree in her house. She also stated that she
was standing 10 paces away from the place
where the incident had occurred and this fact
she had also stated in the FIR. She had also
mentioned in the FIR that Shiv Sewak was
standing 7-8 paces away behind her. She has
stated that she definitely mentioned in the
FIR that Vikas had a small axe. She has
stated that the copy of the FIR was given to
her at 4.00 pm on the next day i.e. on
31.7.2009. She had stated that her son
worked in J.K. Jute Factory. She reiterates
that her son was beaten for around 6-7
minutes. Upon being asked as to why her
husband had not appeared at the spot, she
had stated that he was asleep. She had also
stated that while she was sitting at the
threshold of her house, she had not made
any efforts to wake-up her husband. She
has also stated that the wife and the
children of the deceased were also present
on the spot.

7. Shiv Sevak, the nephew,
appeared in the witness box as PW-2. He
repeats the case as was stated by PW-1.

8. PW-3 Rajesh Kumar who was, as
per the first informant, present on the spot,
had stated in his examination-in-chief that
he was not present there. He was thereafter
declared hostile. In the cross-examination,
he has stated that he was not threatened by
the assailants.

9. PW-4 Dr. R.L Mahip was the
doctor who had proven the post mortem
report.

10. PW-5 Constable Ashok Kumar
Mishra had proven the chik FIR.

11. PW-6 Guddu @ Anwar who,
per the first informant, was present at the
spot, had stated that he was not there on the
spot and thereafter he was also declared
hostile. In the cross-examination, he stood
firm on what he had stated in the
examination in chief.

12. PW-7 Constable Girja Kumar
was a formal witness.

13. PW-8 Tannu who was a witness
of the recovery of the empty cartridges and
the bullets, had stated that he was not present
at the time when the recovery memo was
prepared and that they were not recovered in
from of him and that he had signed on a
blank paper.

14. PW-9 was the scribe of the FIR
Manoj Kumar and he had virtually stated
what the PW-1 had stated to him.

15. PW-10 was the Investigating
Officer Satyendra Singh Rathor. He had
stated that on the date of incident, he had
gone on the spot along with the first
informant and on the next date he was
present at the time of panchayatnama and he
was also instrumental in getting all the
recovery memos prepared. PW-10 had
stated in his cross-examination that the
bullet and the pallets were sent to Agra for
forensic lab test. He had stated that when he
had gone on the spot, the deceased was lying
in an injured state. He had stated that the first
informant had not told him about the fact
that she was standing by a peepal tree. He
had also stated that the first informant had
not told him that behind her, was her nephew
Shiv Sevak Sharma standing. He states that
he had not stated as to how high was the
chabutara and he had also not stated that
there was blood near the chabutara and on
the walls. He had stated that there were also
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no bullet marks on the walls and on the trees
and he further states that when he had
reached the spot, the body of the deceased
was not lying on the chabutara but was on
the ground. The deceased, he stated, was a
history-sheeter and there were many other
serious cases pending against him.

16. PW-11 was Sub-Inspector Shiv
Karan Sonkar and he was the Investigating
Officer in the case under the Arms Act.

17. PW-12 Pratap Singh was also an
Investigating Officer under the Arms Act.

18. PW-13 Sub-Inspector Pradeep
Kumar Rai had stated that he had reached
the LLR (Hallet) Hospital at around 23.40
hours and had got conducted the
panchayatnama. He had taken out the dead
body from the mortuary. He has also stated
that he had got sent the dead body for the
post mortem.

19. PW-14 Sub-Inspector Ram
Niwas was the witness of the recovery of the
axe (kulhadi).

20. Thereafter the accused persons
got their statements recorded under section
313 Cr.P.C. They had all stated that they
were innocent.

21.  One Arjun, who was the
defence witness, had come forward and had
stated that Vikas Maurya was his neighbour
and on 28.8.2009 at 10.00 pm, he was sitting
in front of his house after having taken his
diner and thereafter the police came to the
house of Vikas Maurya and had taken him
away.

22. Learned counsel for the
appellants has argued that in fact the murder
had not taken place at the spot as had been

alleged by the PW-1. Learned counsel for
the appellants has stated that the mother of
the deceased i.e. the first informant had
stated in the FIR itself that the deceased was
dead and was lying on the spot yet it has
been stated that the dead-body of the
deceased was taken from the spot and was
taken to the LLR (Hallet) Hospital. Learned
counsel for the appellants, therefore, states
that in fact the murder had taken place
somewhere else and the dead body was
taken to the LLR Hospital and there the
panchayatnama was conducted. He submits
that had the death taken place on the spot
where the first informant was saying then
the panchayathama too would have been
conducted on the spot itself. For giving the
reason as to why the dead body was taken to
the Hallet Hospital, the police officer
Pradeep Kumar Rai had stated that when he
had gone on the spot, he had found that the
dead-body was breathing and therefore he
taken him away. Learned counsel for the
appellants states that when the assault was to
the extent, as had been mentioned in the FIR
itself and when it was stated by the first
informant, that her son was dead then there
was no reason for taking the dead-body to
the hospital for panchayatnama. Learned
counsel for the appellants stated that the
police personnel are from an experienced
service and they could easily decipher as to
whether a person is dead or alive. Learned
counsel for the appellants thereafter states
that in fact after the first informant had come
to know about the death of her son
somewhere else, she had gone to report
about the death and the police who were
aware of the fact that the accused persons
were also history-sheeters, took out their
names from their own records and had, in
the FIR, given their names, parentage and
the addresses. Learned counsel for the
appellants states that if the statement of PW-
1 is seen, she has very categorically stated
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that even though she knew about the houses
of Ratan Pahalwan but she did not know the
number of the house (i.e. the address).
Learned counsel for the appellants states
that if the FIR is seen then the addresses of
all the accused had been given. This, he
submits, definitely was the doing of the
police. Learned counsel for the appellants
thereafter has stated that in the FIR, the PW-
1 had tried to create eye-witnesses on the
spot apart from her itself. She had also
named Munna Pandit and Dayaram in the
FIR but subsequently she had done away
with them and in her statement-in-chief she
had brought in Guddu @ Anwar and Rajesh
as eye-witnesses. Learned counsel for the
appellants further states that in the FIR she
had also not stated about the fact that there
was any peepal tree by the side of which she
was standing and that behind her, Shiv
Sewak Sharma was standing around 7-8
paces away. Learned counsel for the
appellants, therefore, states that the PW-1
had come up with all cooked-up story. He
submits that Munna Pandit and Dayaram did
not even come into witness box. The
witnesses which she had tried to bring in as
eye-witnesses namely Guddu @ Anwar and
Rajesh came to the witness box but they had
turned hostile. Further, learned counsel for
the appellants states that the post mortem
report shows that there were three bullets
which had entered the body of the deceased.
It is alright, he submits, that this matched
with the three empty cartridges but he
submits that only one bullet was recovered
from the body of the deceased and one
which had probably escaped from the exit
wound was also found. Where did the third
bullet go was a mystery. Learned counsel for
the appellants further states that all the
firearms which were recovered were country
made pistols of .315 bore but pellets were
also recovered from the body of the
deceased. How those pallets entered the

body of the deceased was again a mystery.
Learned counsel for the appellants states
that when no forensic lab test was done on
the firearm and on the pellets, it mattered
little as to what was the recovery done.
Learned counsel also states that even the
motive was a strange motive which the PW-
1 had given. He states that the accused
persons were taking a revenge of an event
which had taken 13 years prior to the
incident which she was reporting. Still
further, learned counsel for the appellants
states that the father of the deceased who
was sleeping was the first person the first
informant would have woken-up but she had
allowed him to sleep. Also, the wife and
children of the deceased who were standing
at the spot as per the PW-1 had not come
forward to give their side of the story.
Learned counsel for the appellants,
therefore, states that all the statements which
the PW-1 had given get falsified. If the
statement of the Investigating Officer PW-
10 is seen, it would reveal that he had
categorically denied that PW-1 had told him
about the peepal tree by which she was
standing. What is more, even the peepal tree
was not shown in the site-map which the
Investigating Officer had prepared; meaning
thereby, learned counsel for the appellants
states, that even the site-plan was not
prepared after going to the site but in fact it
was prepared sitting in the police station.
Learned counsel for the appellants, to
bolster his submissions, relied upon the
decisions of the Supreme Court in
Ravasaheb @ Ravasahebgouda etc. vs.
State of Karnataka : 2023 LiveLaw (SC)
225; Ajai @ Ajju etc. etc. vs. The State of
Uttar Pradesh : 2023 LiveLaw (SC) 110;
Chhote Lal vs. Rohtash & Ors. (Criminal
Appeal No0.2490 of 2014 decided on
14.12.2023); Amar Singh vs. The State
(NCT of Delhi) (Criminal Appeal No.335
of 2015 decided on 12.10.2020) and also
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upon the decisions of this Court in Criminal
Appeal N0.4857 of 2011 (Parshu Ram vs.
State of U.P.) decided on 14.2.2019;
Criminal Appeal No.6583 of 2004 (Karan
Singh & Anr. vs. State of U.P.) decided on
13.1.2017; Criminal Appeal No0.1875 of
2007 : Shesh Narain vs. State of U.P.
(decided on 27.5.2016); Criminal Appeal
No0.2421 of 1985 : Bashir & Anr. vs. State
of U.P. (decided on 17.5.2019) and
Criminal Appeal No0.4122 of 2015
Gulshan @ Mekedam Singh Jatav vs.
State of U.P. (decided on 6.8.2020).

23. Learned AGA Sri Amit Sinha
and the learned counsel appearing for the
first informant Sri  Saurabh Sachan,
however, have stated that even if the first
informant who was the eye-witness and in
this case now virtually the lone eye-witness,
her evidence ought to be believed as she was
a mother who was giving evidence with
regard to the death of her son and she would
not lie to implicate others falsely.

24. Learned counsel for the first
informant also argued that even if the peepal
tree was not given in the site-plan and it was
not mentioned in the FIR, it mattered little.
The site as it contained things and which
came to the fore after the statements were
recorded, alone were to be looked into. He
has tried to, after reading the statement of
PW-1, establish that the PW-1 was a truthful
eye-witness and if she had by any chance
missed out certain facts in the FIR about
which she was changing her statement in the
Court, then it mattered little. In this regard,
learned counsel for the first informant relied
upon the decision of the Supreme Court in
Bipin Kumar Mondal vs. State of West
Bengal : AIR 2010 SC 3638; Sunil Kumar
vs. State Govt. of Delhi : AIR 2004 SC
552; Vijendra Singh vs. State of U.P.
(2017) 11 SCC 129; Dhanaj Singh @

Shera & Ors. vs. State of Punjab : (2004)
3 SCC 654; Ravasaheb @
Ravasahebgouda etc. vs. State of
Karnataka : (2023) 5 SCC 391; State of
U.P. vs. Krishna Master : AIR 2010 SC
3071; State of MP vs. Dharkole @ Govind
Singh & Ors. : AIR 2005 SC 44 and State
of Rajasthan vs. Ani @ Hanif & Ors. :
AIR 1997 SC 1023.

25. Having heard Sri Ambrish
Kumar Kashyap and Sri Ashok Kumar
Tripathi for the appellant in Criminal
Appeal No.2474 of 2018; Sri Ashutosh
Pandey for the appellants in Criminal
Appeal n0s.2258 of 2018 and 2326 of 2018;
Sri Surendra Singh, Advocate for the
appellants in Criminal Appeal N0s.1982 of
2018 and 1993 of 2018; learned AGA Sri
Amit Sinha assisted by Ms. Mayuri
Mehrotra, learned Brief Holder and Sri
Saurabh Sachan, Advocate for the first
informant, this Court is of the view that the
appeals deserve to be allowed. The first
informant had come up in the FIR with a
case that when the assailants had come,
Munna Pandit and Dayaram were sitting beside
the deceased. However, though in the FIR she
had stated so, in her statement before the Court
she stated that they were sitting beside the
deceased before the incident had occurred and in
fact at the time when the incident had occurred,
Guddu @ Anwar and Rajesh were there on the
spot. We find that the peepal tree by which she
says she was standing by at the time of incident
was also never mentioned and in fact the
Investigating Officer also had not shown it in the
site-plan. We also find that throughout PW-1 had
never introduced Shiv Sewak Sharma but for the
first time in the Court she had stated that he was
standing a few paces behind her at the time of the
incident and Shiv Sewak thereafter also comes
before the Court and testifies in her favour but
his statement was absolutely a weak statement
which could not be relied upon. We also find that
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she had justified the absence of her husband
and has stated that it was not required to wake
him up. She has stated that the wife and
children of the deceased were present on the
spot but they never cared to come in the
witness box. The eye-witnesses which had
come up to the witness box had turned hostile
and the eye-witnesses with regard to which
she had made a mention in the FIR never
turned up to give their testimony. It was just
possible that due to the fear of the assailants
who were history-sheeters, the eye-witnesses
were not coming forward but in the instant
case we find that the testimony of the witness
of the PW-1-Gyanwati who is the mother is
not at all believable. She has changed stands
very frequently. She has introduced so many
things like the peepal tree and Shiv Sewak at
her convenience and the peepal tree is not to
be found even in the site-plan. In fact the
Investigating Officer who was PW-10 states
that the PW-1 had never told him about the
peepal tree. It appears strange that the site-plan
was prepared at the telling of the PW-1; that
would mean that in fact the site-plan was also
prepared not at the spot but somewhere else.

26. What is more we find that the
mother of the deceased, PW-1 had got the FIR
lodged and despite the fact that she had
mentioned that she did not know the addresses
of the assailants before the Court, in the FIR
she had mentioned the addresses and the
parentage of all the accused persons. This
shows that the police very interestingly, which
had the record of all the history-sheeters, had
mentioned about the addresses and the
parentage of the accused persons in the FIR.
Also, we find that in the FIR the mother of the
deceased had stated that the deceased had died
on the spot and was lying dead but despite that
the police had taken the dead to the Hallet
Hospital. This raises a big question mark to the
fact as to whether the deceased was found at
the spot where, it is alleged, he was killed. The

panchayatnama ought to have taken place at
the place where the deceased lay dead.

27. Under such circumstances, we are
of the view that the eye-witness PW-1, the
mother, is an absolutely doubtful witness. The
conviction cannot be done on the basis of her
testimony. Also, we find that the PW-10 has
stated in so many words that all the facts which
the PW-1 was stating in the Court were never
told to him. The ballistic report from the forensic
lab was also never received and taken into
account by the prosecution. This not only speaks
volumes about the prosecution’s functioning but
also makes it unbelievable.

28. For all the reasons, the Criminal
Appeals are allowed. The order dated 22.3.2018
passed by the Additional District & Sessions
Judge, Court No.12, Kanpur Nagar is quashed.
The appellants namely Ratan Pahalwan, Mewa
Lal, Mahesh @ Maheshi, Suresh @ Mandir,
Ram Kumar Mallah and Vikas Maurya, who are
in jail, be released forthwith unless they are
required in any other case.
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(Delivered by Hon’ble Vinod Diwakar, J.)

1. Criminal Appeal No.2558 of 2014
has been filed along with Criminal Appeal
No0s.2559 of 2014, 2582 of 2014, 2639 of
2014 and 2640 of 2014 challenging the
judgment and order dated 26.6.2014 passed
by the Court of Additional District &
Sessions Judge, Court No.5, Kanpur Nagar.

2. On5.3.2014 at about 9.00 pm, it has
been alleged in the FIR which itself was
lodged on 5.3.2014 at 23.00 pm (11.00 pm)
at police station Govind Nagar, District
Kanpur Nagar, that in Flat No.HIG 304
Ratan Lal Nagar Rudra Vatika, Kanpur
Nagar the first informant along with his real
brother's wife Neeta Singh, his maternal
brother (mamera bhai) Tilak Singh along
with Nishi, Nidhi, Abhay, Tushar, the
children of his real brother was present. At
around 9.00 pm the call bell rang and in
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response thereto Neeta, the wife of his
brother, opened the door. Upon opening the
door, Sonu Saxena, who lived in a
neighbouring flat, enquired as to where Puti
(husband of Neeta) was and to this question
Neeta had replied that he had gone to
Lucknow. Along with Sonu Saxena, Sonu
Dwivedi had also come and very abusingly
he said that she would not tell where Puti
was unless they made her naked and was
taken around. When the first informant and
his cousin Tilak heard about this statement
being made by Sonu Dwivedi, then the first
informant along with his nephews and
nieces came to the door to inquire as to who
was being disrespectful to his brother's wife.
Upon reaching there, the first informant has
stated, in the FIR, that he along with others
saw that Sonu Saxena @ Anesh Saxena,
Guddu Dwivedi @ Santosh Kumar Dwivedi
had revolvers in their hands while Sonu
Dwivedi, Anil Shukla and Tanu Shukla had
country made pistols in their hands. Upon
reaching the door, when Tilak the Mama's
son of the first informant told Sonu that he
may not be disrespectful to Neeta Singh then
Guddu Dwivedi said that Tilak be also
picked up from the house and taken away.
While this was happening Tanu Shukla @
Shravan Kumar Shukla and Anil Shukla put
their country made pistols on the temples of
the foreheads of Neeta Singh and Tilak
Singh and took them downstairs and
throughout they kept asking as to where Puti
was and said that if they did not reveal where
Puti was, they would kill them with their
guns. While this was happening, the first
informant and the young nephews and
nieces shouted for help. However, Sonu
Saxena and Guddu Dwivedi who were
having revolvers in their hands shot at Neeta
Singh and Tilak Singh indiscriminately and
thereafter they all got into their Santro Car
which was parked outside and went away. It
has been stated in the FIR that the whole

incident had occurred in a crowded area and
that after the incident had occurred the
whole area was gripped with fear and
everybody of the area closed their doors and
windows. He has categorically stated in the
FIR that the incident occurred due to the fact
that there was some transaction of money
and old enmity. It has further been stated
that after the incident had occurred, the local
police had taken the injured to the Hallet
Hospital where Neeta Singh was declared
dead and Tilak Singh was directed for being
further treated to a better hospital. Through
the FIR, the first informant had prayed that
the FIR be lodged and action be taken.
Specifically the first informant had stated
that other than Sonu Saxena, all the other
three accused persons were residents of
Nauraiya Kheda, Police Station Govindpur.

3. Upon the FIR being lodged, the
police got into action and the investigation
thereafter commenced. On 10.3.2009, the
Sub-Inspector B.P. Mishra along with
Constable Ashutosh Mishra and Vinod
Kumar who were in their Jeep along with the
driver J.P. Yadav while they were searching
for the accused of the incident which had
occurred on 5.3.2009 and of which FIR was
lodged on the same date and was registered
as Case Crime No0.127 of 2009 under
sections 147, 148, 149, 307, 308, 504 and
506 IPC and section 7 of Criminal Law
Amendment Act, they reached the Dada
Nagar factory area crossing and when they
reached the Factory No.H-10, they spotted
someone who panicked on seeing the police
jeep. Before being spotted, he was hiding
behind the Factory No.H-11. Upon being
suspicious the Sub-Inspector B.P. Mishra
along with the Constables and the Driver
who were accompanying him at 6.30 in the
morning caught hold of that person. When
the name of that person was asked, he
informed that he was Sonu Saxena @ Anesh
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Saxena, resident of 405, Flat Rudra Vatika
Apartment, area 304 Ratan Lal Nagar. Upon
further searching him, it was found that he
had a licensed revolver No.NPG-21798 and
that it was a .32 bore revolver. Along with
the revolver, four live cartridges of .32 bore
were also recovered from him. After the
recovery of the firearm along with bullets, a
case was registered as Case Crime N0.134
of 2009 under sections 25/27-A of the Arms
Act read with section 7 of the Criminal Law
Amendment Act. The apprehended person
Sonu Saxena @ Anesh Saxena upon being
questioned, informed that on 5.3.2009 he
had, with his licensed revolver, fired at
Neeta Singh and Tilak Singh. Thereafter
Sonu Singh was arrested.

4. In asimilar fashion on 13.3.2009
at around 2.00 am in the morning Santosh
Kumar Dwivedi, Anil Shukla, Shravan
Kumar Shukla @ Tanu Shukla and Sushil
Kumar Dwivedi @ Sonu Dwivedi were
apprehended. On 12.3.2009 the Sub-
Inspector B.P. Mishra had got an
information from a Mukhbir Khas that four
named accused in the murder case of Puti
Singh's wife and Tilak Singh were hiding in
the factory area and upon getting this
information, the Sub-Inspector B.P. Mishra
had reached the area and had apprehended
the four persons and from Santosh Kumar
Dwivedi a .32 bore licensed revolver
numbered as FG-33215 along with four live
cartridges of .32 bore were recovered. The
second person namely Anil Shukla was also
arrested and from his possession a country
made revolver was recovered. The third
person Shravan Kumar Shukla @ Tanu
Shukla was also arrested with a country
made pistol of .315 bore. The fourth person
arrested was Sushil Kumar Dwivedi @ Sonu
Dwivedi and from his possession also a .315
bore country made pistol was recovered.
Against them along with the earlier case

crime being Case Crime No0.127 of 2009,
other cases were added. Case Crime No.
No0.137 of 2009 under section 25/27 of the
Arms Act was imposed against Santosh
Kumar Dwivedi; Case Crime No0.138 of
2009 under section 25/27 of the Arms Act
was imposed against Anil Shukla; Case
Crime No0.139 of 2009 under section 25/27
of the Arms Act was imposed against
Shravan Kumar Shukla @ Tanu Shukla and
Case Crime No0.140 of 2009 under section
25/27A of the Arms Act was imposed
against Sushil Kumar Dwivedi @ Sonu
Dwivedi in police station Govind Nagar,
District Kanpur Nagar.

5. Here it may be noted that since
the initial FIR as was lodged by the first
informant Virendra Singh, was lost, the
photocopy was kept on the record of the
case.

6. The recovery memos with regard
to the revolvers and the bullets were also
prepared and were exhibited as Exhibit
Nos.Ka-14, Ka-15, Ka-16, Ka-17, K-18 and
Ka-19 during the sessions trial.

7. Even before the FIR was lodged
on 5.3.2009, it is the case of the prosecution
that the Sub-Inspector Akhilesh Kumar
Shukla (PW-11) who was posted at Chowki
Ratan Lal Nagar, Police Station Govind
Nagar, had received information of the
incident on his mobile phone and upon
getting the information, he had rushed along
with two accompanying constables and a
driver of the jeep to Rudra Vatika Apartment
where the Sub-Inspector Akhilesh Kumar
Shukla found that the people who had
assembles at the spot were running away and
that on the spot Shiv Tilak Singh was lying
in an injured state and was gasping for
breath and Neeta Singh was lying injured in
a very quiet state. He picked up both the
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injured persons in his jeep and took them to
the LLR Hospital and upon reaching the
hospital, Neeta Singh was declared dead
while Shiv Tilak Singh was given
medication. He has in his statement, before
the Court, stated that because Shiv Tilak
Singh required better treatment, he was
taken to the Regency Hospital where he
died. The PW-11 has stated that thereafter
SHO Dinesh Tripathi (PW-8) had taken over
the investigation and he had directed him to
get the panchayatnama of the two dead-
bodies done. On the next day i.e. on
6.3.2009, the panchayatnama of the two
bodies was done in the presence of five
witnesses in the presence of Akhilesh
Kumar Shukla, the Sub-Inspector who had
taken the body from the place of incident to
the hospital. Thereafter post mortem had
followed and from the body of Neeta Singh,
three bullets were recovered and from the
body of Shiv Tilak Singh, one bullet was
recovered. The recovery memo of the five
empty cartridges, found at the place of
incident, was prepared. So also the recovery
memo of the bullets recovered from the
body of the deceased was also prepared. The
revolvers, the country made pistols, the live
bullets recovered along with them, the
empty cartridges and the bullets recovered
from the bodies were all kept with the police
after preparing proper recovery memo and
they were also kept in the Malkhana of the
police.

8. After around two days i.e. on
7.3.2009, the Sub-Inspector of Police
Station Govind Nagar, Kanpur Nagar sent
Kumari Nidhi, the daughter of Narendra
Singh Chandel @ Puti and the deceased
Neeta Singh for the examination of her
injury. The doctor's opinion about the injury
was that one injury could be caused by a
firearm and the other injury by a hard object.
It was stated in the injury report that both the

injuries were simple and were two days old.
The investigation culminated in the
submission of a charge sheet before the
Court and the Court on 8.1.2010, by five
different charge sheets, charge-sheeted the
five accused under section 25/27 of the
Arms Act. The five accused upon reading
and understanding the charges, refused of
having committed the crime and prayed for
trial. Similarly, on 15.9.2010, the five
accused were also charged by the Court of
Additional Sessions Judge, Court No.3
under section 302 read with section 149 and
under section 307 read with section 149 IPC.
Here also, the accused denied the charges
and prayed for trial.

9. Before the trial Court as many as
14 prosecution witnesses were examined
and from the side of the defence, 3 defence
witnesses were examined.

10. PW-1 Head Constable Suraj
Singh has proven the FIR, the photocopy of
which was available on record. He has stated
that the Special Report (SR) of the case was
sent on 6.3.2009 at 7.50 am through
Constable Raj Bahadur. He has also proven
the chik FIR. He has denied the suggestion
that the FIR was actually written on
6.3.2009 and not on 5.3.20009.

11. PW-2 is Virendra Singh who is
the first informant in the case. He has
categorically stated that he personally knew
Anesh Saxena @ Sonu Saxena, Sushil
Dwivedi @ Sonu Dwivedi; Santosh
Dwivedi @ Guddu Dwivedi; Anil Shukla,
Shravan Kumar Shukla @ Tanu Shukla and
he had also recognized them in the Court. He
had very categorically stated that apart from
Anesh Saxena, the other four accused were
living in the village where the first informant
was living. With regard to Narendra Kumar
@ Puti, he has stated that he was his younger
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brother and was staying in Flat N0.402 HIG
304 in Rudra Vatika Apartment with his
family and the accused Anesh Saxena was
also living in the same apartment in Flat
No0.405 along with his family. He has stated
that before the incident, his brother Puti had
lent Rs.2,10,000/- to Anesh Saxena. On the
date of incident i.e. on 5.3.2009 at around
9.00 pm he was in the same house where
Narendra Kumar @ Puti along with his wife
Neeta Singh and their children Abhay,
Tushar, Nidhi and Nishi was living. On the
date of incident his cousin (mamera bhai)
Shiv Tilak was also present. When the call
bell rang, Neeta Singh had opened the door.
Anesh Saxena had inquired as to where Puti
was and to that Neeta Singh had replied that
he had gone to Lucknow. The other four
accused, who were present in the Court,
were also there with Anesh. Sonu Dwivedi
had said that she would not tell about the
whereabouts of Puti and, therefore, she be
taken out naked. Upon hearing this, the first
informant and his nephews and cousin
reached the door. He saw that Sonu Saxena
and Guddu Dwivedi had revolvers in their
hands and the others had country made
pistols. Shiv Tilak reprimanded the five
accused as to why they were misbehaving
with his cousin's wife (bhabhi). Upon this
Guddu Dwivedi asked the others to catch
hold of Shiv Tilak also. PW-2 has then
stated that Tanu Shukla and Anil Shukla
caught hold of Neeta Singh and Shiv Tilak
and had took them downstairs throughout
flaunting their country made pistols. The
first informant, his brother and nephews
cried for help. The accused had taken Neeta
Singh and Shiv Tilak to the portico of the
building. The accused were throughout,
while they were taking the two i.e. Neeta
Singh and Shiv Tilak, kept saying that they
may tell as to where Puti was otherwise they
would kill them. When Neeta Singh had
nothing else to tell other than that Puti had

gone to Lucknow, the accused did not
believe this and with their firearms shot at
Neeta Singh and Shiv Tilak and thereafter
went away on their Santro Car. He has stated
that a lot many people had seen the incident
specially Amar Singh and Preetam Singh.
After the actual firing had happened, the
police arrived at the spot and they took
Neeta Singh and Shiv Tilak to Hallet
Hospital where Neeta Singh was declared
dead but Shiv Tilak was given the treatment.
There itself the PW-2 had written the report
and had also got it photocopied. Thereafter
the FIR was lodged.

12. In the cross-examination, the
first informant had stated that he was 42
years of age and had a Medical Store in
Nauraiya Kheda. The Medical Store was
functional since 1993 and that it was situated
in a small place. It opened at 9.00 am and
closed at 10.00 pm and that it was half a
kilometer away from his house. He has
categorically stated in his cross-examination
that he had six more brothers namely
Jaswant Singh, Pratap Singh, Rajendra
Singh, Babu Singh, Shyam Singh and
Narendra Singh. Shyam Singh was an
Advocate; Jawant Singh was working in ICI
Duncon Factory; Pratap Singh was working
in Animal Husbandry; Rajendra Singh had a
factory and Babu Singh also had a factory.
Narendra Singh also had a factory and was
manufacturing plastic. PW-2 has stated that
his mobile number was 9451140475 and
that all the mobile numbers were fed in his
mobile directory. He has stated that the
mobile number of Puti at the time of incident
was different but at the time of his giving the
testimony it was 9670991199. With regard
to the fact that he knew Amar Singh and
Preetam Singh, he had consistently stated
that he had known them for a fairly long
time and their houses were also near his
house. Upon being asked that why he had
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gone to the house of Puti Singh on the date
of incident, he had stated that his Jija's
daughter was getting married and since Puti
was out of station, he had come to the house
of Puti to take Neeta and her children to the
marriage. He had reached the house at
around quarter to nine. Since, in the FIR, he
had not stated about the fact that he along
with Neeta and children had to go to the
marriage, he had stated that he was stating
the same for the first time in the Court. he
had gone to the house of Neeta on his bike
and thereafter had to take them all to the
marriage in the Santro Car of Narendra. He
had stated that he had owned a revolver and
it was a lincenced one.

13. He has also stated in his cross-
examination that at the time when the
incident had occurred, his nephew Tushar
was with him behind a particular pillar. He
has also stated that in the night of the
incident at 01:30 am i.e. on 06.03.2009, he
had seen Puti Singh in the hospital. On the
date of the incident Putti Singh was not in
Kanpur and so was Shyam Singh, another
brother, not in Kanpur. The other brothers
were in Kanpur. Since on the date of
incident the PW-2 had left his mobile at his
own house, he was not in possession of any
mobile phone. When the PW-2 had gone to
get the place of incident inspected, the
children had gone to the house of Babu
Singh, a brother of the first informant. Upon
a question being asked as to whether he had
seen any bullet hitting Nidhi, he replied that
he had never seen any bullet hitting her. In
the cross-examination, he had very
categorically stated that he had not stated the
fact during investigation that there was a
marriage in the family for which he had
reached the house of Narendra Singh. He
had stated that this fact was also not told by
him in the statement recorded under Section
161 Cr.P.C. No invitation card etc. of the

marriage was placed on record. The
evidence of PW-2 had commenced on
16.12.2010 and on 25.10.2011 for the first
time without producing any invitation card
etc. he only mentioned that on the date of
incident he alongwith Putti’s wife was to go
to the marriage of the daughter of one Munni
Singh who was the daughter of his Fufa.
However, he states that the other brothers of
his had not attended the marriage.

14. PW-3 is the daughter of
Narendra Singh Chandel and Neeta
(deceased). When she gave her statement,
she was 13 years of age and the Court had
tested whether she could give the statement
and whether she knew the importance of
taking oath. The Court after being convinced
that PW-3 had the capacity of understanding
what she said and she was conscious of the
importance of taking oath, she was
permitted to give her statement-in-chief. She
had reiterated what had been stated by the
first informant. She had stated in her cross-
examination that she was not aware if any
bullet had hit her. She only came to know
about the fact that a bullet had hit her when
the medical was done. She had never stated
that she had also been injured in the event.
She has stated in her cross-examination that
her elder sister was Rishi and had been
studying in Doon International School and
that all the four brothers and sisters were
studying in that school for the past 4-5 years.
However, in her cross-examination she has
again stated that till the standard 5th, she had
studied at Nauraiya Kheda and at the
moment she had given the statement, she
was studying in class six. However, she has
stated that before she was studying in class
VI, she was studying in Kedar Singh Inter
College. A lot of other things had been
stated in her cross-examination but only the
the relevant portion of her statement has
been reproduced in this paragraph.
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15. PW-4 was the doctor who had
examined the injuries of Nidhi, daughter of
Narendra Singh and he had given his
statement with regard to the two injuries
which were found on the body of Nidhi. He
had stated that the injuries were not serious
ones and that they were not in any manner
infected despite the fact that no medicine
was applied on them.

16. PW-5 was the doctor who had
conducted the postmortem on Shiv Tilak
and he has proven the postmortem report.

17. PW-6 Sri Dileep Singh Sachan
who was the Pharmacist of the postmortem
house and has proven the postmortem report
of the deceased Neeta W/o Narendra Singh.

18. PW-7 who was the Head
Constable Promod Kumar Yadav and he has
proven the First Information Reports under
the Arms Act.

19. PW-8 Inspector Dinesh Tripathi
who had, upon information being received,
reached the spot where the shooting had
occurred and he had taken the two victims
Neeta Singh and Shiv Tilak to the hospital.
He has stated that on the spot he had not met
Narendra Singh and his brother Babu Singh
but had met the PW-2 Virendra Singh.

20. PW-9 was the Sub-Inspector
V.P. Mishra who was the first Investigating
Officer. He has narrated throughout as to
how the incident had occurred and how he
had taken the statements of various persons.

21. PW-10 Ashutosh Mishra,
Constable had proven the arrest memo of the
accused persons and had also proven the
recovery memo of the firearms which had
been recovered.

22.  PW-11 the Sub-Inspector
Akhilesh Kumar Shukla was the person who
had reached on the spot on the date of the
incident upon getting an information on his
mobile. He has also stated the story of the
prosecution as was narrated by the other
prosecution witnesses. He had stated that he
did not go back to the place of incident as he
was suspended from service on that very
date.

23.  PW-12 the Sub-Inspector
Santosh Kumar Awasthi was the formal
witness who had proven the recovery
memos of the various fire arms.

24.  PW-13 is the prosecution
witness Ram Sajivan who had carried the
firearms, the empty cartridges and the
bullets which were recovered from the spot
to the forensic laboratory at Agra from
Kanpur. He has stated that he had reached
Agra on 24.05.2009. He had stated that the
Exhibits Ka-33 and Ka-34 were given to him
on that very date. He has further stated that
for the first time the fire arm, empty
cartridges and the bullets were taken out
from the Malkhana on 21.05.2009 and on
that date they were again deposited in the
Malkhana and thereafter, on 24.05.2009 the
fire arm, empty cartridges and the bullets in
a sealed cover were given to him. On
21.05.2009 the date which is there on
Exhibit Ka-33 was the date when the articles
were taken out from the Malkhana and
24.05.2009 (Exhibit 34) was the date when
he had left station. In between 21.05.2009
and 24.05.2009, taking out of the fire arms
and the bullets etc. and of them being again
kept in the Malkhana, there was no record.
There was no entry in any register.

25. PW-14 was the Sub-Inspector
Raghuvar Dayal who had proven the
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recoveries of the various fire arms and was
a formal witness.

26. Thereafter the statements of the
five accused were recorded under Section
313 Cr.P.C. and they had denied the
commission of the crime.

27. DW-1 was Dr. Shailendra
Gupta who had been produced to show that
Sonu Saxena on the date of occurrence was
not in Kanpur but was in Muzaffar Nagar.

28. DW-2 is one Pramod Kumar
Srivastava who had told that Anesh @ Sonu
Saxena was the husband of her niece Shalini
and that he was the uncle (Mama) of Shalini.
He had also stated that on 25/26.02.2009
Sonu Saxena had gone to Muzaffar Nagar to
get a chek up done of Shalini but in fact he
had fallen ill over there and was admitted in
a hospital at Muzaffar Nagar. DW-2 had
also stated that Anil Shukla also was, on
05.03.2009, with him.

29. After the completion of trial, the
accused persons Anesh Saxena @ Sonu
Saxena and Santosh Kumar Dwivedi @
Guddu Dwivedi were convicted under
Section 302 of IPC and were sentenced for
life imprisonment with a fine of Rs. 10,000/-
. Whereas, Shushil Kumar Dwivedi @ Sonu
Dwivedi, Shravan Kumar Shukla @ Tanu
Shukla and Anil Kumar Shukla were
convicted under Section 302 read with
section 149 of IPC and they were sentenced
for life imprisonment with a fine of Rs.
10,000/- each. All the accused were also,
under Section 147 of IPC, sentenced for one
year of imprisonment and under section 148
of IPC three years sentence was awarded.
Again under Section 506 of IPC they were
sentenced for one year. In the event, the
accused convicted persons did not deposit
the fine, then they had to further undergo six

months' additional imprisonment. The
punishments were to run concurrently. The
accused persons were acquitted under
Section 307 read with sections 149 and 506
of IPC and under Section 7 of the Criminal
Law Amendment Act. They were also
acquitted under Section 25/27 of the Arms
Act.

30. Learned counsel for the
appellants Sri V.P. Srivastava, Senior
Advocate assisted by Sri P.K. Singh and Sri
Vijay Singh Sengar, Advocates argued as
under :-

(i) The FIR was an ante-dated FIR.
He has submitted that even though in the
FIR which is a photocopy of the original, it
was written that the incident had happened
on 5.3.2009 at around 9.00 pm, the Chik
which was prepared shows that the FIR was
actually lodged at 23.00 hours i.e. at 11.00
pm. Learned counsel for the appellants
further states that if the Panchayatnama is
seen of both the deceased i.e. Neeta Singh
and Shiv Tilak then it becomes clear that the
time of the information received by
Akhilesh Kumar Srivastava (PW-11) was
9.00 pm. Learned counsel for the appellants
took the Court through the original record
and drew the attention of the Court to the
date on the Chik FIR which had an
overwriting over the digit 5. There was
overwriting on page one and he submits that
there was overwriting also in page 2 at the
end of the FIR. He submits that in fact at the
time of the lodging of the FIR, the names of
the accused persons were not known and a
plain paper on which the GD was to be
written was left unused in the record of the
Police which was filled-up later on. He
submits that this was the reason why the
chick was written on both sides of only one
page and in fact the continuation of it was
written in the left hand margin of the second
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page. After the informant side had made up
its mind as to who had to be made the
accused, the FIR was got registered.
Learned counsel for the appellants states
that the original Tahreer was made to
disappear and a photocopy of it was placed
on the record. He submits that in the cross-
examination, the chick writer PW-1
Constable  Sooraj Singh has very
conveniently only stated that he had
forgotten to sign over the overwritings.
Learned counsel for the appellants further
states that when the FIR was lodged at 23.00
hours, how in the Panchayatnama it had
been said that the PW-11 i.e. Akhilesh
Kumar Shukla had got the information at
09:00 pm.

(ii) Learned counsel for the
appellants next submitted that the presence
of PW-2 Virendra Singh at the place of
incident was absolutely doubtful. He
submits that in the FIR the PW-2 who has
lodged the FIR has stated that he was there
at the spot and he had also overheard what
conversation the assailants had with the
deceased-Neeta Singh but nowhere in the
FIR had he stated that why he was present in
the flat in question. Learned counsel for the
appellants, therefore, suggests that in fact
the PW-2 was not there on the spot and that
only to have an eye-witness, as an
afterthought, when the FIR was being got
lodged by him, he was made to give an eye-
witness account. To bolster this argument of
his, learned counsel for the appellants states
that in the FIR and in the statement under
Section 161 CrPC, the PW-2, the first
informant, had never stated that he had
reached the flat of his brother Putti to take
Putti's wife i.e. Neeta (deceased) and the
children to some marriage which they had to
attend. Learned counsel for the appellants
states that for the first time on 07.02.2011
while being cross-examined by the counsel
of accused Santosh and Sushil Dwivedi, he

had stated that on the date of the incident he
had gone to Putti Singh's house as there was
a marriage of the daughter of his Jija and
since Putti Singh was out of station i.e. in
Lucknow, he had gone to fetch Putti Singh's
wife Neeta Singh and the children. He had
stated that he had reached there at around
08:45 pm and he categorically states that for
the first time he was stating this fact in the
Court. The relevant portion of the statement
is being reproduced here as under :-

"l At fo gt e o el S s
oT W Sfiem St S A et off ot ot fiw e
(Fas) & sufo foaTe wnmie # affad a9 & fag ag.
3 S=at 1 T & forg mr om & gt fig & e
O <t o 3T O Ig T T AT det TaT o foh wrer S
1 L TgE ok TR ST Yo H0¢ §1E GHRIE H ST o)
7 YT H S AT ST TS ~2ATTer § FESH S T
H 79T T3 U AT o7 Ik U BT R A @t off se
ST oMl B 3Tt sTges e Wifdent & @l i off”

He had also stated that he had
gone on his motorcycle and not on his car as
Putti Singh's car was there which could be
taken to go to the marriage. Learned counsel
for the appellant has further stated that
during trial on 25.10.2011, after a long lapse
of time, PW-2 the first informant had stated
that he alongwith the family of Putti Singh
was to go to the marriage of the daughter of
his Behnoi Sri Sultan Singh Chauhan who
was his Fufa's daughter's husband. He had
stated that all the family members were to go
but he has also very categorically stated that
in the marriage neither Putti Singh nor
Shyam Singh Chandel had gone. The
extremely important information with
regard to the name of the father of the girl
who was to get married was made known to
the Court on 25.10.2011 whereas the
evidence of PW-2 had begun on 16.12.2010.
Learned counsel, therefore, states that the
story was a cooked up story. Learned
counsel for the appellants further states that
if it was so important for everybody to
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attend the marriage then Putti Singh and
Shyam Singh also ought to have been there
in Kanpur to attend the marriage. Since the
learned counsel for the appellants relied
upon the statement which was given on
25.10.2011, the same is being reproduced
here as under :-

"I wfe1S oft wear Rig sem 3t e § wd
2| T W w afes T afew R afes /1w ww?
a3t Fea g ) oo e i fafen it gean fie
1 el B AT oftwdt g 21 3 st g e sk et
St it It § HeAET 7 W ufEr % wut A guiEm
AT & AR 30 A= HT e H T el e S SR
v féE w=e o A

Upon being asked as to whether
any invitation card of the marriage was
there, PW-2 had stated that the marriage
card was not there on record at all. The
statement with regard to the marriage card
was given by the PW-2 on 22.10.2011.
Learned counsel for the appellants further to
prove this fact, has relied upon the statement
which the PW-2 had given on 22.10.2011.
The relevant portion with regard to the
invitation card is being reproduced here as
under :-

"9g FET T ® R W W A e wme 7
At AT T THoMMoNWo H § IR T s 161
HrostRottodto T formamit offl 7= Fe Tord © o st
4 vl SR R T gat A e fo e 7 e off e
o FTIOT WS AT ST RIS ST YTV GEATEE] T SUCTSE
TEi 1 7 e Td & o # oot 918 9 w1 g 6 3|
fo e = o wmdt of 9% e off Terd @ fom Tt o faefeer
% gt T 2 7 it ael g wmer off &

Learned  counsel  for  the
appellants, to show that the PW-2 was a
chance witness, has further stated that the
family of the first informant had its ancestral
home in village Nauraiya Kheda and he
states that in his statement he had also stated
that Sonu Dwivedi, Anil Shukla and Tanu
Shukla also belonged to the same village
and, therefore, he stated that they were very
well known to the PW-2 and it was just

possible that he had some enmity with them
and, therefore, the names were introduced in
the FIR. Learned counsel submitted that
only to give credence to the story about the
fact that there was some money transaction,
the accused Sonu Saxena was introduced in
the FIR as he lived across the house of his
younger brother Putti Singh. Learned
counsel for the appellants further states that
the PW-2 had stated that he had a mobile but
he had left it at his ancestral house. He had
stated that he had a car also but that car was
also not brought and he had come on a
motorcycle as he was aware that Putti Singh
had a car and in that car he was to take the
family of Putti Singh. Upon a question being
put that Putti Singh had talked to Anil
Shukla (an accused) on 05.03.2009 at
around 09:35 pm and also at around 09:56
pm, the PW-2 had denied that he had known
about the phone call from Putti Singh to Anil
Shukla. Upon being confronted with regard
to the call details of the phone number of
Putti Singh being 9918560533 by which he
had dialled the phone number of Anil Shukla
being 9335632772, he clearly states that he
was not aware of the fact that Putti Singh
had called Anil Shukla. Learned counsel for
the appellants relying upon a judgment of
the Supreme Court reported in (2023) 2
SCC 352 : Manoj and Ors. vs. State of
U.P. has stated that a chance witness is one
who appears on the scene suddenly when
something is happening and then disappears
after noticing the occurrence about which he
was required to come later on and give his
evidence.

Learned counsel for the appellants
states that as per the law laid down by the
Supreme Court a testimony of a chance
witness should be utilised by the prosecution
very cautiously. He submits that the
evidence of the chance witness requires a
very cautious and strict scrutiny and if there
was any slackness in the explanation about
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the presence of the chance witness at the
place of incident then his deposition ought
to be rejected. Since learned counsel for the
appellants relied heavily on paragraphs 102,
103 and 104 of the judgment reported in
(2003) 2 SCC 353 : Manoj & Ors. vs. State
of Madhya Pradesh, the same are being
reproduced here as under :-

"102. A chance witness is one,
who appears on the scene suddenly. This
species of witness was described in Puran v.
State of Punjab (AIR 1953 SC 459), in the
following terms:

“Such witnesses have the habit of
appearing suddenly on the scene when
something is happening and then of
disappearing after noticing the occurrence
about which they are called later on to give
evidence.”

103. This court has sounded a note
of caution about dealing with the testimony
of chance witnesses. In Darya Singh v. State
of Punjab (AIR 1965 SC 328), it was
observed that:

“...where the witness is a close
relation of the victim and is shown to share
the victim’s hostility to his assailant, that
naturally makes it necessary for the criminal
courts examine the evidence given by such
witness very carefully and scrutinise all the
infirmities in that evidence before deciding
to act upon it. In dealing with such evidence,
Courts naturally begin with the enquiry as to
whether the said witnesses were chance
witnesses or whether they were really
present on the scene of the offence......If the
criminal Court is satisfied that the witness
who is related to the victim was not a
chance-witness, then his evidence has to be
examined from the point of view of
probabilities and the account given by him
as to the assault has to be -carefully
scrutinised.”

104. In Jarnail Singh v. State of
Punjab [(2009) 9 SCC 719] again, this
Court held that:

“22. The evidence of a chance
witness requires a very cautious and close
scrutiny and a chance witness must
adequately explain his presence at the place
of occurrence (Satbir v. Surat Singh (1997)
4 SCC 192 30, Harjinder Singh v. State of
Punjab (2004) 11 SCC 253,
Acharaparambath Pradeepan and Anr. v.
State of Kerala (2006) 13 SCC 643 and
Sarvesh Narain Shukla v. Daroga Singh
(2007) 13 SCC 360). Deposition of a chance
witness whose presence at the place of
incident remains doubtful should be
discarded (vide Shankarlal v. State of
Rajasthan (2004) 10 SCC 632)."

Since the learned counsel for the
appellants also relied upon paragraphs 22 to
24 of the judgment reported in (2016) 16
SCC 418 : Harbeer Singh vs. Sheeshpal &
Ors., the same are being reproduced here as
under :-

"22. The High Court has further
noted that there were chance witnesses
whose statements should not have been
relied upon. Learned counsel for the
respondents has specifically submitted that
PWS5 and PW6 are chance witnesses whose
presence at the place of occurrence was not
natural.

23. The defining attributes of a
"chance witness" were explained by
Mahajan, J., in Puran v. State of Punjab, AIR
1953 SC 459. It was held that such witnesses
have the habit of appearing suddenly on the
scene when something is happening and
then disappearing after noticing the
occurrence about which they are called later
on to give evidence.

24. In Mousam Singha Roy v.
State of W.B., (2003) 12 SCC 377, this Court
discarded the evidence of chance witnesses
while observing that certain glaring
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contradictions/omissions in the evidence of
PW 2 and PW 3 and the absence of their
names in the FIR has been very lightly
discarded by the courts below. Similarly,
Shankarlal v. State of Rajastahan, (2004) 10
SCC 632 and Jarnail Singh v. State of
Punjab, (2009) 9 SCC 719, are authorities
for the proposition that deposition of a
chance witness, whose presence at the place
of incident remains doubtful, ought to be
discarded. Therefore, for the reasons
recorded by the High Court we hold that
PW5 and PW6 were chance witnesses and
their statements have been rightly
discarded."”

Similarly, paragraphs 20 to 23 of
the judgment of the Supreme Court in
Jarnail Singh & ors. vs. State of Punjab
reported in (2009) 9 SCC 719 are also
being reproduced here as under :-

"20. After considering the oral as
well as documentary evidence on record, the
High Court came to the conclusion that the
statement of Gurcharan Singh (PW-18) in
respect of the fact of hatching of a
conspiracy by Balbir Singh and Gurdip
Singh, at the Bus-stand Bassi Pathana on 21-
6-2000 at 7.30/8.00 p.m. was not worthy of
credence. Gurcharan Singh (PW-18), a
chance witness could not explain under what
circumstances he was present at the bus-
stand at the said time.

21. In Sachchey Lal Tiwari v.
State of U.P. (2004) 11 SCC 410, this Court
while considering the evidentiary value of
the chance witness in a case of murder
which had taken place in a street and
passerby had deposed that he had witnessed
the incident, observed as under:

+

"If the offence is committed in a
street only a passer-by will be the witness.
His evidence cannot be brushed aside lightly
or viewed with suspicion on the ground that
he was a mere chance witness. However,

there must be an explanation for his
presence there."

The Court further explained that
the expression "chance witness™ is borrowed
from countries where every man's home is
considered his castle and everyone must
have an explanation for his presence
elsewhere or in another man's castle. It is
quite unsuitable an expression in a country
like India where people are less formal and
more casual, at any rate in the matter of
explaining their presence.

22. The evidence of a chance
witness requires a very cautious and close
scrutiny and a chance witness must
adequately explain his presence at the place
of occurrence (Satbir v. Surat Singh (1997)
4 SCC 192; Harjinder Singh v. State of
Punjab (2004) 11 SCC  253;
Acharaparambath Pradeepan & Anr. v.
State of Kerala (2006) 13 SCC 643; and
Sarvesh Narain Shukla v. Daroga Singh and
Ors. (2007) 13 SCC 360). Deposition of a
chance witness whose presence at the place
of incident remains doubtful should be
discarded (vide Shankarlal v. State of
Rajasthan (2004) 10 SCC 632).

23. Conduct of the chance witness,
subsequent to the incident may also be taken
into consideration particularly as to whether
he has informed anyone else in the village
about the incident. (vide Thangaiya v. State
of Tamil Nadu (2005) 9 SCC 650).
Gurcharan  Singh (PW-18) met the
informant Darshan Singh (PW-4) before
lodging the FIR and the fact of conspiracy
was not disclosed by Gurcharan Singh (PW-
18) and Darshan Singh (PW-4). The fact of
conspiracy has not been mentioned in the
FIR. Hakam Singh, the other witness on this
issue has not been examined by the
prosecution. Thus, the High Court was
justified in discarding the part of the
prosecution case relating to conspiracy.
However, in the fact situation of the present
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case, acquittal of the said two co-accused
has no bearing, so far as the present appeal
is concerned.”

Paragraph 10 of the judgment
reported in 1976 Criminal L.J. 1568 :
Bahal Singh vs. State of Haryana is also
being reproduced here as under :-

"10. As to the presence of P. Ws.
4 and 5 at the time and place of occurrence
the trial Court entertained grave doubts. If
by coincidence or chance a person happens
to be at the place of occurrence at the time it
is taking place, he is called a chance witness.
And if such a person happens to be a relative
or friend of the victim or inimically disposed
towards the accused then his being a chance
witness is viewed with suspicion. Such a
piece of evidence is not necessarily
incredible or unbelievable but does require
cautious and close scrutiny. In the instant
case, P.Ws. 4 & 5 were agnatic relations of
the deceased-one of them a close one. The
reason given by them for being at the place
of occurrence did not appear to be true to the
trial Court. There was not any compelling or
sufficient reason for the High Court to differ
from the evaluation of the evidence of the
two chance witnesses. It may well be as
remarked by the High Court that the
respondent was also their collateral but they
appeared to be partisan witnesses on the side
of the prosecution and hence their testimony
was viewed with suspicion by the trial
Judge."

Learned  counsel  for  the
appellants, therefore, in effect argued that
the PW-2 was a complete outsider and was
not in fact an eye-witness and only to
provide an eye-witness account, he had been
introduced in the case. However, he submits
that this introduction of the PW-2 could not
be successfully done. Learned counsel for
the appellants, therefore, submits that the
testimony of PW-2 be out-rightly rejected.

(iii) Learned counsel for the
appellants thereafter has submitted that at
the time when the incident had occurred, the
Police had reached the spot and had
recovered from the spot five empty
cartridges and these five empty cartridges
were kept in a sealed cover. Recovery memo
was prepared on 06.03.2009 in the presence
of two witnesses Sanjay Singh and Rajendra
Singh. At the time of the postmortem, from
the dead bodies of Neeta Singh and Shiv
Tilak again four bullets were found. In the
body of Shiv Tilak Singh there was a fire
wound entry and the bullet which had
embedded itself in his body was extricated.
Similarly, there were three firearm injuries
on the dead-body of Neeta Singh and they
were all entry wounds and therefore three
bullets were found in the postmortem. These
used bullets were also kept by the Police in
a sealed cover in Malkhana on 21.05.20009.
As per Exhibit Ka-33 the firearm, the empty
cartridges and the bullets which were
retrieved from the dead-bodies were sent to
the forensic laboratory at Agra. The forensic
laboratory upon opening the sealed covers
numbered the empty cartridges as EC-1 to
EC-5. The revolver of point 32 bore which
was recovered from Santosh Kumar
Dwivedi was numbered as 1/09. The live
cartridges of this revolver were given the
numbers as LC-1 to LC-4. The revolver
which was allegedly that of Anesh Saxena
was numbered as 2/09 and the live cartridges
which were found were of that revolver were
numbered as LC-5 to LC-8. The other
firearms and the other bullets, which were
found from other co-accused, were also
numbered. The four bullets, out of which the
three were found from the body of the
deceased Neeta Singh were numbered as EB-
1, EB-2 and EB-3 and the fourth bullet which
was found from the body of Shiv Tilak was
numbered as EB-4. The report which the
forensic laboratory gave was to the effect that
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the empty cartridge one, empty cartridge two
and the empty cartridge four were fired from
the revolver 2/09, while the empty cartridge
three and empty cartridge four were fired from
the revolver 1/09. However, it gave a definite
report that the bullets EB-1, EB-2 and EB-3
did not match the revolvers which were in
question. However, EB-4 matched a
particular revolver. Learned counsel for the
appellants, therefore, states that the entire
prosecution case becomes falsified. The
Constable, Ram Sajivan PW-13 had taken
into custody the firearm and the bullets on
21.05.2009. However, the Exhibit Ka-43 i.e.
the document by which the report was given,
shows that the bullets and the firearms had
reached the forensic laboratory on
25.05.2009. Learned counsel for the
appellants states that Kanpur Nagar from
Agra is hardly two hours away but it took
the firearms and the bullets to reach Agra
from Kanpur almost four days. This delay,
learned counsel for the appellants states, is
unexplainable. The Constable Ram Sajivan
PW-13 upon being questioned as to how
such a delay occurred in sending the bullets
and the firearms, he stated that when the
document Exhibit Ka-33 was prepared, the
articles which he had to take, were given to
him on that very date i.e. on 21.5.2009. But,
he states that, thereafter he had kept the
articles, which were given to him, again in
the Malkhana and thereafter he was again
given the articles i.e. on 24.5.2009. He states
that his ravangi was entered in the General
Diary on 21.05.2009 and on 24.05.2009. He
states that after the articles were taken out on
21.5.2009 they were again kept in the
Malkhana and thereafter again taken out.
However, these activities were not
registered in any register. Since learned
counsel for the appellants heavily relied
upon a certain portion of the statement of
PW-13, the same is being reproduced here
as under :-

"o &7 west %-33 7 #-34 TR fFr ™
o 3t fo7 21 3 fodr T o & 3 o we o g firr
o fow fom 3 zwares dom ek g3 for o o ot o
g off e & offy

- o ww TRl aequ feft oA fafer
forsTTT ST & STRae S ek ST shesl | & ?

I~ TR F e firedt off ST o™ &
@ | gifae forar 7 faftr fogm smmener & arfaer
F & fag @ 9 W fict se e fafy fomm
YA ¥ STRae T deh W hesl § |

Teeft e femtw 21.05.09 & wmw g Wik
21.05.09 = & o # s R & gam 24.05.09 =
FEqU T g% ol T T o ofte § o et fieh €
ferer 24.05.09 = wret fshre & o o & 61 wmefr
oo &t feam snfer seea T off)

va:- feme 24.05.09 =t wier febe &
ST gearTSt AT EHTH ? AR 2l SRl e ot 7572

- B WAEH FEN g8 Jere A &
forentereRt faam o

femier 21.05.09 7 24.05.09 & sfrogho
T W @t &S ® I8 W AT e o e | gt

2l g fedier 22.05.09 = 23.05.09 # s fepremn
IS 2 ol 9% Terd B’

Learned counsel for the appellants
relying upon the statement of the PW-13
states that in fact the firearm and the empty
cartridges after they were taken out after
21.05.2009, were again fired and the empty
cartridges which the Police now obtained
were kept as original empty cartridges.
However, since there was no chance of
changing the bullets which were retrieved
from the dead bodies, they remained the
same. He, therefore, states that as per the
forensic laboratory's report, the empty
cartridges matched but the three out of the
four bullets which were retrieved from the
dead-bodies had not matched the firearms.
He, therefore, submits that the prosecution
had tried to come up with an absolutely false
case and those very firearm which were sent
to the forensic laboratory were not used by
the alleged assailants.
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(iv) Learned counsel for the
appellants states that PW-3 who was the
daughter of the deceased-Neeta and was
named Nidhi was also such a witness who
could not be relied upon. He submits that the
PW-3 was of a tender age at the time when
the incident had occurred. She was, at the
time of incident, just ten years of age and on
the date of the recording of her examination-
in-chief she was thirteen years of age.
Learned counsel for the appellants states
that the deceased had four children namely
Nidhi, Nishi, Abhay and Tushar. Nishi was
elder to Nidhi, yet no evidence of Nishi was
got recorded. Nidhi who got tutored, gave
her evidence. Learned counsel for the
appellants states that the incident in question
occurred on 05.03.2009. There is absolutely
no reference of any injury to the PW-3 Nidhi
on that date. Even in his statement under
Section 161 Cr.P.C., the PW-2 first
informant, did not mention about any injury
to Nidhi. Suddenly on 07.03.2009, Shyam
Singh, an uncle of the child witness Nidhi,
who was a lawyer got a recommendation
from the Police for medical examination of
the child witness Nidhi. Even the
recommendation did not mention about any
particular injury. The injury report which
was given by Dr. Shailendra Tiwari does not
say that the injury was serious. In his
examination-in-chief and in his cross-
examination, the doctor clearly states that he
had never stated that the injury was because
of any firearm and it could also have been
by the heat emitted from a candle. He had
stated that there was no infection in the
injury and there was absolutely no doubt
about the fact that it was a harmless injury.
Learned counsel for the appellants thereafter
took the Court to the statement of the PW-3
the child witness and he submits that there
were major contradictions in the statement
of the child witness. Learned counsel for the
appellants stated that on 27.06.2011, in her

cross-examination before the Court, she
states that her elder brother was studying in
Doon International School and thereafter
she again says that all the four children were
studying in Doon International School. She
states that her residential address in the
school was given as Nauraiya Kheda.
However, subsequently in her cross-
examination on 29.06.2011, she states that
till the 5th standard, she had studied in
Nauraiya Kheda and that the name of the
school was Kedar Singh Inter College.
These two statements which the PW-3 gave
on 27.06.2011 and 29.06.2011 are being
reproduced here as under :-

"27.6.2011

it <t afed /i g7 grerivd Tt § el
2| T AR WIS Al g SR T | Ued 31 &9 aHT
afe et 4-5 o1 & 9 Farr-2 ¥ 39 A § 96 W© 2
T T §H TR 6T TaT R et e fowar 21

29.6.2011

4 e 5 R @t ¥ U € 39 aHa %al 6
% UG W gl 37 Thet ¥ Ted haR 8 U Fhiersl H vgd 2
T 9T AT e g 3T et H T Ued o 9% B A"

Learned  counsel for  the
appellants, therefore, states that when there
was no injury on the body of the child
witness Nidhi and the same was created by
the family members and thereafter an injury
report was obtained, it all clearly went to
show that the child witness was being used
for the purposes of giving credence to the
prosecution case. Learned counsel for the
appellants further states that under no
circumstance could it be established that the
injury was an injury caused during the
incident. He, in fact, goes to the extent of
pointing out from the judgement of the
Sessions Court where he had disbelieved the
injury. Learned counsel for the appellants
also states that the contradiction in the
statement of the child witness also goes to
show that she was a tutored witness. What is
more, learned counsel for the appellants



5 All Sushil Kumar Dwivedi @ Sonu Dwivedi Vs. State of U.P. 111

submits that none of the other witnesses
were brought-forth in the evidence box as
they could not be tutored and only one child
witness could be tutored. To bolster this
argument, learned counsel for the
respondents, relied upon a judgment of the
Supreme Court in AIR 2023 SC 3245 :
Pradeep vs. State of Haryana and
specifically relied upon paragraphs 8 and 9
which are being reproduced here as under :-

"8. It is a well-settled principle
that corroboration of the testimony of a child
witness is not a rule but a measure of caution
and prudence. A child witness of tender age
is easily susceptible to tutoring. However,
that by itself is no ground to reject the
evidence of a child witness. The Court must
make careful scrutiny of the evidence of a
child witness. The Court must apply its mind
to the question whether there is a possibility
of the child witness being tutored.
Therefore, scrutiny of the evidence of a
child witness is required to be made by the
Court with care and caution.

9. Before recording evidence of a
minor, it is the duty of a Judicial Officer to
ask preliminary questions to him with a view
to ascertain whether the minor can
understand the questions put to him and is in
a position to give rational answers. The
Judge must be satisfied that the minor is able
to understand the questions and respond to
them and understands the importance of
speaking the truth. Therefore, the role of the
Judge who records the evidence is very
crucial. He has to make a proper preliminary
examination of the minor by putting
appropriate questions to ascertain whether
the minor is capable of understanding the
guestions put to him and is able to give
rational answers. It is advisable to record the
preliminary questions and answers so that
the Appellate Court can go into the
correctness of the opinion of the Trial
Court.”

He further relied upon a judgment
of the Supreme Court in State of M.P. vs.
Ramesh & Anr. reported in 2011 Cri.L.J.
2297 and since he relied upon paragraph 13,
the same is being reproduced here as under

"13. In view of the above, the law
on the issue can be summarized to the effect
that the deposition of a child witness may
require corroboration, but in case his
deposition inspires the confidence of the
court and there is no embellishment or
improvement therein, the court may rely
upon his evidence. The evidence of a child
witness must be evaluated more carefully
with greater circumspection because he is
susceptible to tutoring. Only in case there is
evidence on record to show that a child has
been tutored, the Court can reject his
statement partly or fully. However, an
interference as to whether child has been
tutored or not, can be drawn from the
contents of his deposition."

Similarly, in paragraph 9 of the
judgment of the Supreme Court in K.
Venkateshwarlu vs. State of Andhra
Pradesh : 2012 Cri.L.J. 4388, the law is
clear that a child witness, unless his witness
is corroborated, should not be relied upon.
Ultimately, learned counsel for the
appellants relied upon the judgment of the
Supreme Court in Radhey Shyam & Ors.
vs. State of Rajasthan : (2023) 6 SCC 151
and here he relied upon paragraph 6 which
is being reproduced here as under :-

"6. The age of PW3 was 12 years
at the time of the recording of her evidence.
Evidence of PW 3 cannot be rejected only
on the ground that her age was 12 years.
However, being a child witness, her
evidence needs a very careful evaluation
with greater circumspection considering the
fact that a child witness can always be easily
tutored. Therefore, we have made a careful
scrutiny of her version"
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Learned  counsel  for  the
appellants, therefore, states that the evidence
of a child witness needs a careful evaluation
with a great circumspection as a child
witness is always amenable to tutoring. In
the instant case, learned counsel for the
appellants states that if proper scrutiny of the
evidence of the child witness is done then
definitely the evidence of the child witness
had to be rejected.

(V) The other eye-witnesses Amar
Singh and Preetam Singh, it was argued,
were also created as eye-witnesses but they
never cared to come in the witness box.

(vi) In the end learned counsel for
the appellants states that the husband of the
deceased-Neeta Singh though had appeared
on the spot, as per the statement of PW-2, at
01:30 am after the incident had taken place
at 09:00 pm on 05.03.2009, was never
produced as an eye witness. Learned counsel
for the appellants states that in fact the PW-
2 had gone to the extent of saying that the
husband of the deceased-Neeta had also
appeared on the scene of the incident at the
time of the postmortem on the next date i.e.
on 06.03.2009 at around 10:00 to 11:00 am.
He states that a husband whose wife had
died and who as per Police had even talked
to the accused person namely Anil Shukla
on the date of the incident and who chose
never to appear in the witness box, makes
the prosecution story highly improbable and
in fact puts the story of the prosecution in
the realm of suspicion.

31. Ms. Archana Singh, learned
Additional Government Advocate for the
State, however, has argued that the
arguments of the learned counsel for the
appellants with regard to the FIR being ante-
dated does not stand on any firm ground.
She submits that when the FIR was lodged
on 05.03.2009 at around 23:00 hours i.e. at
11:00 pm then it definitely narrated the

incident which had occurred at 09:00 pm
and if the PW-11 Akhilesh Kumar Shukla
had stated that he had taken Neeta Singh and
Shiv Tilak Singh upon an information which
he had received at 09:00 pm then there was
absolutely nothing wrong in it. He could
have received, as had been brought on
evidence, the information at about 09:00 pm
from other sources on his mobile number
and this if has not been questioned, then the
question with regard to the FIR being
antedated, could not be agitated in the criminal
appeal. Learned Additional Government
Advocate further submits that the chik which
was written on receiving of the Tahreer was so
written on one page because it got contained
in that one page itself. Learned Additional
Government Advocate thereafter answering to
the submission of learned counsel for the
appellants that the PW-2 was a chance witness
and, therefore, he was never there, was also
not having any ground to stand. She submits
that it was very natural for PW-2 to have
reached the house of the deceased-Neeta
Singh as he was to take Neeta Singh and her
children to a marriage ceremony. Still further,
learned Additional Government Advocate has
submitted that the testimony of PW-3 the
minor daughter of Smt. Neeta i.e. Ms. Nidhi
also could not be ignored. A child witness
normally speaks the truth and even if there
were minor contradictions in her statements,
they could not be ignored. Still further, learned
AGA submitted that it mattered little if the
articles which were to be taken to the forensic
laboratory were taken out on 21.05.2009 and
that they reached the forensic laboratory at
Agraon 25.05.2009. She submits that after the
articles were taken out, they must have been
taken by the PW-13 Ram Sajivan at his own
convenience.

32. Sri Anil Srivastava, learned
Senior Counsel appearing for the first
informant adopted the arguments of the
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learned AGA and vehemently argued that
the appeal, on the basis of the direct eye-
witnesses account, be dismissed.

33. Having heard Sri V.P.
Srivastava, learned Senior  Advocate
assisted by Sri P.K. Singh and Sri Vijay
Singh Sengar, learned counsel for the
appellants; Sri Anil Srivastava, learned
Senior Advocate assisted by Sri Ram
Bahadur, learned counsel for the informant
and Ms. Archana Singh, learned Additional
Government Advocate for the State, we are
of the view that the criminal appeals deserve
to be allowed. The fact that the PW-2
reached at the spot on the relevant date is
very doubtful in view of the extremely shaky
evidence of his. He had reached the flat
where Neeta Singh was staying on a
motorcycle whereas he was in possession of
a car. When he was conscious that he had to
take the whole family the natural thing
would have been that he ought to have gone
on a car. However, not taking of the car to
the house of Neeta Singh, could have been
ignored, had, upon a specific question being
asked as to where was the invitation card, he
had given an absolutely unacceptable reply
with regard to the invitation card. Still
further, had the story about going to the
marriage, not been told, we would have
considered the presence of PW-2 at the
house of Neeta Singh, a close relative, a very
natural thing to happen. However, what
makes the prosecution case doubtful is that
when the PW-2 was to take the family of the
deceased to a marriage, then he ought to
have mentioned about it in the FIR itself.
Further in the very beginning of his
testimony, he should have told about the
place where he along with the deceased and
her family was to go to the marriage. Still
further he states that no invitation card was
there on record. At one place he had stated
that he was going to attend the marriage of

the daughter of his Jija and at another place
he had stated that the marriage was not of a
very close niece but of the daughter of a Jija
who was married to the daughter of a Fufa
of PW-2. We also find that the PW-2 has not
been able to definitely produce any
invitation card for the marriage to which he
intended to take Neeta Singh and her
children. Still further, we find that the
husband of Neeta Singh was not in Kanpur
Nagar but was in Lucknow. He had no
intention of attending the marriage.
Similarly, we find that the other brothers
who were six in number of PW-2 had also
no plans of attending the marriage. In fact
there is no case put-forth by the prosecution
that the other brothers were to attend the
marriage. What is more we find from the
record that the husband of Neeta Singh had
called up Anil Shukla on his phone on the
date of the incident at around 09:35 pm and
it has been stated that Anil Shukla was
attending some other marriage. All this
clearly goes to show that PW-2 was only
making out a case so as to show that he was
available at the flat when the incident
happened and thus he was a chance witness
who had been created to become an eye-
witness.

34. The appellants' side, by their
arguments, had clearly been able to
dislodged the PW-2 as an eye-witness. Here
it might suffice to say that the appeals could
have been allowed by this Court on this
ground itself. However, we are dealing with
the other issues also as they were argued at
length by the counsel for the appellants.

35. The PW-3, it has been
submitted by the learned counsel for the
appellants, was a child witness and,
therefore, her evidence should be evaluated
with caution. We find from a perusal of the
FIR that it does not mention about any injury



114 INDIAN LAW REPORTS ALLAHABAD SERIES

to the child witness Nidhi. We also find that
for two good days the child witness and all
her relatives had remained quiet about the
alleged injury on her body. Suddenly on
07.03.2009 upon the entry of an uncle
Shyam Singh who himself was a lawyer of
some standing, the child witness was sent
for medical examination. The medical
examination was preceded by a chitthi
majroobi which did not contain any
elaborate description of any injury which
had to be examined. She was sent for a
general medical examination. The doctor
who examined the injuries has appeared in
the witness box and had stated that the
injuries were definitely not of a gun shot. In
fact the Court below had disbelieved the
case which had been brought-forth by the
child witness with regard to the injuries on
her person. Still further, we find that the
child witness had faltered in giving
description of the school which she and her
siblings were studying in for the past five
years.

36. We also find that none of the
brothers of PW-2 Virendra Singh appeared
in the witness box. It is alright if all the
brothers had not appeared but definitely the
Court gets a feeling that all evidence
brought-forth by the prosecution should be
analysed with some trepidation and caution
when a very important witness i.e. the
husband of the deceased Neeta Singh was
not produced as a witness of the prosecution.
He was the person who could have definitely
told in the first person as to whether there
were any commercial transaction between
him and Sonu Saxena which had been made
to appear to be a cause for the murders
which had taken place. We find from the
evidence that on the date of occurrence i.e.
05.03.2009, the PW-2 Virendra Singh (first
informant) had testified before the Court
that the husband of the deceased i.e. Pultti

Singh had come to the hospital at around
01:30 am in the morning of 06.03.2009. He
states that he was also present at the time of
postmortem but what prevented him from
actually participating in prosecution, makes
the whole story of the prosecution very
mysterious and weak.

37. With regard to the report of the
ballistic expert also, this Court is of the view
that when the ballistic expert stated that the
empty cartridges matched, but the bullets
which had entered the body did not, then it
creates a definite doubt that there was some
tampering done with the firearms. The
firearms, as per the statement given by PW-
13 Ram Sajivan, were taken out from the
Malkhana on 21.05.2009 and again they
were kept inside the Malkhana after one day
and were handed over to PW-13 on
24.05.2009. This time, the Court feels,
which the prosecution got, definitely must
have enabled the prosecution to tamper with
the firearms and therefore, the case of the
prosecution becomes doubtful.

38. So far as the antedating of the
FIR is concerned, definitely a doubt is
created when the chick is seen. The chick is
transcribed only on one page and if one
looks at the hand-writing then it appears that
efforts had been made to make the chick FIR
fit into one single page. The effort was to the
extent that even in the margin of the page,
the chick was written. However, since there
is no definite proof of any antedating, we
cannot wholly rely upon this argument of the
appellants.

39. From the record, we find that
the appellant-Anesh Saxena @ Sonu
Saxena, who had filed Criminal Appeal
No0.2559 of 2014, had died on 19.4.2016
and, consequently the appeal vide order
dated 27.2.2017, stood abated.
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40. Thus, for all the reasons which
form part of this judgment, the Criminal
Appeal Nos.2558 of 2014; 2582 of 2014;
2639 of 2014 and 2640 of 2014 are allowed.
The judgment and order dated 26.6.2014
passed by the Additional Sessions Judge,
Court No.5, Kanpur Nagar is quashed. The
appellants namely Sushil Kumar Dwivedi @
Sonu Dwivedi, Anil Kumar Shukla; Santosh
Kumar Dwivedi @ Guddu Dwivedi and
Shrawan Kumar Shukla @ Tanu Shukla,
who are in jail, be released forthwith unless
they are required in any other case.
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1. Heard Sri Manish Bajpai, the
learned counsel for the appellant in Criminal
Appeal N0.2261 of 2022, Sri Rajeev Kumar
Srivastava, the learned counsel for the
appellant in Criminal Appeal N0.2609 of
2022 and Sri Shiv P. Shukla, the learned
counsel for the respondent-Union of India.
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2. Both the aforesaid appeals have
been filed against the same judgment and
order dated 25.08.2022, passed by the
learned Special Judge, P.C. Act, C.B.L
Court No.4, Lucknow in Criminal Case
No.18 of 2007, which was instituted on the
basis of F.I.LR. bearing R.C. No.6 (A) of
2007 and, therefore, the same are being
decided by a common judgment.

3. The facts relating to Criminal
Appeal N0.2609 of 2022 & Criminal Appeal
No0.2261 of 2022 are that the
Superintendent, Post Office, Fatehgarh
Division, Farrukhabad had given a
complaint dated 28.02.2007 to the
Superintendent of Police, C.B.l./A.C.B.
Lucknow stating that Pradeep Kumar Verma
(the appellant in Criminal Appeal No.2609
of 2022 was posted as Postal Assistant,
Amar Nath Agnihotri (the appellant in
Criminal Appeal No.2261 of 2022) was
posted as Assistant Postmaster and Alladin
was posted as Postmaster in the Head Post
Office, Fatehgarh, District Farrukhabad
during the period August 2005 to January
2006. Pradeep Kumar Verma was assigned
the duties of savings certificate discharge
counter. He used to receive cash from the
head post office and to make payments in
respect of National Savings Certificate
(NSC), Kisan Vikas Patra (KVP) and Indira
Vikas Patra (IVVP) and after fulfilling all the
formalities Amar Nath Agnihotri, Assistant
Postmaster used to examine the documents
and Alladin, Post Master used to verify the
transactions regarding NSC, KVP and IVP.
In the months of August 2005 to January
2006, Pradeep Kumar Verma embezzled
Rs.31,92,772/-. Amar Nath Agnihotri and
Alladin did not check the receipt book,
discharge journals and monthly returns etc.
properly, made false entries in records,
committed forgery in the documents and
embezzled Rs.31,92,772/-. The offence was

committed in connivance with Amar Nath
Agnihotri and Alladin. The Superintendent
of the Post Office had made a request for
initiating legal proceedings against Pradeep
Kumar Verma, Amar Nath Agnihotri and
Alladin.

4. On the basis of the aforesaid
complaint, an F.I.R. bearing RC No.06 (A)
of 2007, under Sections 120-B, 409, 477-A
I.P.C. and Section 13 (2) read with Section
13 (1) (c) (d) of Prevention of Corruption
Act, 1988 was lodged in Police Station
C.B.I./A.C.B. Lucknow, U.P. After
investigation a  charge-sheet  dated
19.06.2007 for the offences under Sections
120-B, 409, 477-A 1.P.C. and Section 13 (2)
read with Section 13 (1) (¢) (d) of
Prevention of Corruption Act, 1988 was
filed against Pradeep Kumar Verma and
Amar Nath Agnihotri only and the learned
trial court took cognizance of the offence on
08.06.2007 and they were tried in Criminal
Case No.18 of 2007.

5. Both the accused persons were
convicted and sentenced as follows: -

Q) three years simple
imprisonment and Rs.20,000/- fine for the
offence under Section 120-B 1.P.C. read
with Section 409, 477-A 1.P.C. and simple
imprisonment for an additional period of
four months in case of failure to pay fine;

(ii) ten years simple imprisonment
and Rs.25,000/- fine for the offence under
Section 409 1.P.C. and simple imprisonment
for an additional period of one year in case
of failure to pay fine;

(iii) five years simple
imprisonment and Rs.20,000/- fine for the
offence under Section 477-A I.P.C. and
simple imprisonment for an additional
period of one year in case of failure to pay
fine;



5 All. Pradeep Kumar Verma Vs. Union of India 117

(iv) five years simple
imprisonment and Rs.20,000/- fine for the
offence under Section 120-B I.P.C. read
with Section 13 (2) read with 13 (1) (c) (d)
of Prevention of Corruption Act, 1988 and
simple imprisonment for an additional
period of five months in case of failure to
pay fine;

(v) five years simple
imprisonment and Rs.20,000/- fine for the
offence under Sections 13 (2) read with 13
(1) (c) of Prevention of Corruption Act,
1988 and simple imprisonment for an
additional period of five months in case of
failure to pay fine; and

(vi) five years simple
imprisonment and Rs.20,000/- fine for the
offence under Sections 13 (2) read with 13
(1) (c) of Prevention of Corruption Act,
1988 and simple imprisonment for an
additional period of five months in case of
failure to pay fine.

6. A charge-sheet was submitted
against both the appellants on 07.12.2011,
under Sections 120-B read with 409 and
477-A1.P.C.409 I.P.C.,477-AI.P.C. 120-B
I.P.C. read with Section 13 (2) read with 13
(2) (c) (d) of Prevention of Corruption Act,
1988, Section 13 (2) read with 13 (1) (c) of
Prevention of Corruption Act and Section 13
(2) read with Section 13 (1) (d) of
Prevention of Corruption Act.

7. The prosecution examined eleven
witnesses besides submitting documentary
evidences.

8. The appellant Pradeep Kumar
Verma denied the allegations in his
statement under Section 313 Cr.P.C. and
stated that the prosecution sanction had been
granted against the Rules. He had done all
works relating to KVP, NSC and IVP and
prepared discharge journals and hand-to-

hand receipt books in his own hand writing
as per the Rules, on the basis whereof the
day-to-day account was countersigned by
the Treasurer, the Postmaster and APM-I1.
Had he committed any irregularities the
Assistant Postmaster and the Postmaster
would have made a complaint to the higher
authorities. The Investigating Officer
conducted the investigation properly and
submitted a charge-sheet wrongly. The
matter was initiated by an unsigned letter
dated 09.10.2006 purportedly sent by some
office bearer of the employees union.
Pradeep Kumar Verma had been elected as
a delegate in the elections of U.P. Postal
Cooperative Society held in September
2006, due to which his rivals and some other
persons had become jealous of him. A
dispute had occurred with PW-3 Arun
Yadav regarding checking of attendance
register of Head Post Office relating to
August, 2006. He had been falsely
implicated due to these reasons.

9. The other appellant Amar Nath
Agnihotri stated in his statement recorded
under Section 313 Cr.P.C. that the
prosecution sanction had been granted in a
mechanical way without independent
application of mind. The responsibility of
supervision of daily work rests on the
Postmaster. He stated that he had joined the
Postal Department in July, 2004 after
coming back from Army Postal Service.
During this entire tenure he did not verify
any document. No punishment was imposed
upon him in the departmental proceedings,
whereas some other employees had been
punished.

10. A bare perusal of the impugned
judgment and order passed by the learned
trial court indicates a glaring flaw in its
approach inasmuch as without referring to
the prosecution evidence, the learned trial
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court has proceeded to refer to the defense
evidence first.

11. DW-1 Pradeep Kumar Verma
stated that he got appointed in Postal
Department on 01.11.1983 as a Branch
Assistant. He remained posted in various
sub post offices. He had passed the savings
bank eligibility test in the year 1996. He was
transferred to the post of Postal Assistant in
Head Office, Fatehgarh on 16.06.2005. He
was assigned the duties of savings bank
section. He had been elected the Divisional
Secretary of the departmental employees
union in the year 1992. In the year 1997, he
was elected as the Divisional Secretary of
All India Postal Employees Union Class-I1I.
In the year 2005 he had been elected as a
delegate of U.P. Postal Cooperative
Societies, Hazratganj, Lucknow. Dr. Arun
Yadav, who was working as Complaint
Inspector in the office of Postal
Superintendent, Fatehgarh, had openly
supported the appellant’s rival candidate and
he had pressurized the polling officials to get
votes in favour of another candidate. A
complaint in this regard was made to the
Superintendent of Post Office, Farrukhabad,
whereupon Dr. Arun Yadav had been
removed from the polling centre. While Dr.
Arun Yadav was holding the post of
Complaint Inspector, he came at about 2.30
p.m. on some day in August, 2005 and
checked the attendance register and he
misbehaved with the employees who had
not signed the attendance register, including
a lady employee Smt. Sunita Yadav. The
employees told Pradeep Kumar Verma
about the ill treatment of Dr. Yadav and he
had talked to Dr. Arun Yadav stating that a
crowd gathers even before opening of the
counters and in a haste of starting the work
the employees could not have made their
signatures. The complaint of this incident
was also made to the Superintendent Post

Office Farrukhabad, whereupon Dr. Arun
Yadav had abused and threatened Pradeep
Kumar Verma that he would not be able to
continue his service.

12. Pradeep Kumar Verma further
stated that Lajja Ram Dixit, who was
working as an Assistant Post Master-I1, has
leveled a false allegation that the appellant
had taken away the pending return vouchers.
In the year 1999 several complaints
regarding corruption were made against the
Post Office Superintendent R. P. Tripathi.
The Chief Post Master General, Lucknow
had sent a letter dated 25.11.1999 to Pradeep
Kumar Verma asking him to examine the
correctness of the complaint. While the
appellant was lodged in District Jail,
Lucknow since April, 2007, on 25.09.2008
he was removed from service in furtherance
of an ex-parte enquiry, on some other
charges, which are not related to the
allegations of embezzlement involved in the
present case.

13. Pradeep Kumar Verma also
stated that no complaint of the alleged
embezzlement had been made by any
investor. An unsigned complaint was made
at 10.00 am. on 09.10.2006 when the
Superintendent of the Post office was on
L.T.C. leave and without verifying its
correctness, an enquiry team was constituted
consisting of R.C. Verma and Sarvesh
Kumar Mishra, Inspectors Post Office,
Farrukhabad, Imran Khan, the Complaint
Inspector, Farrukhabad and Dr. Arun
Yadav, Inspector, Post Office, Chhibramau
and it reached Head Post Office
Farrukhabad within an hour at about 11.30
a.m.. The members of the enquiry team
remained present in the Head Office till 4.00
p.m. on 09.10.2006. The returns of KVP,
NSC, IVP for all pending months had
already been prepared, been signed by the
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Assistant  Postmaster-1l, Amar Nath
Agnihotri and had been handed over to
Postmaster,  Fatehgarh  even  before
09.10.2006 for physical verification of
return vouchers. The return of the Head Post
Office and 63 other Sub Post Offices had
already been submitted for certification of
the cash-books by Assistant Postmasters
Accounts/Postmasters.

14. Pradeep Kumar Verma further
stated that while the enquiry team was
present in the Head Office on 09.10.2006,
three bags containing KVP of the months
March, 2006, July, 2006 and September
2006 had been booked in parcel at 01.53 hrs.
which bags had been handed over by
Banking Clerk Rajesh Shakya to Smt. Sunita
Yadav on the dispatch counter. In her
examination, the Dispatch Clerk Sunita
Yadav admitted having received three
parcels and having sent the same to RMS,
Kanpur. On 10.10.2006 the Postmaster
Fatehgarh, Alladin had given information of
booking of return parcel to the Assistant
Superintendent and the officer in-charge of
the enquiry team, where upon all the three
booked parcels were intercepted midway
and received by the  Assistant
Superintendent Headquarter at his office on
11.10.2006, whereas as per the departmental
Rules, any registered post/parcel can be
returned only on the request of the sender.
The parcels in question had been sent by the
Postmaster, Head Post Office, Fatehgarh
and he had not made any request for getting
return of the already sent parcels. All the
three parcels were opened without any order
of Superintendent, Post Office, Farrukhabad
and a list/inventory was prepared. The
discharge journal, hand-to-hand receipt
book and payment register etc. used to be
given to the Treasurer and the Treasurer
used to prepare HO summary, payment
journal, vouchers and payment register on

daily basis. When the account tallied, the
Assistant Postmaster-Accounts used to
make entries in the cash-book. After the
account was tallied, the original vouchers
and journal returns used to be kept in the
custody of the Assistant Postmaster-11. The
number of KVP, NSC and IVP, in respect of
which payment was made on daily basis,
was shown in the monthly statistics register
which was signed by the Postmaster on daily
basis.

15. After referring to the evidence
of accused-appellant Pradeep Kumar Verma
the learned trial court has referred to the
submissions advanced on behalf of the
accused Pradeep Kumar Verma in order to
establish that he is innocent. This approach
of the learned trial court is also patently
erroneous and against the well established
principles of trial of criminal cases in which
the prosecution is required to make out a
case and it is only thereafter that an accused
person is called upon to defend himself.
Therefore, the trial courts first deal with the
prosecution evidence and submissions made
by the prosecutor and the defence is
considered only later on but a contrary
approach has been adopted by the learned
trial court in the present case.

16. It was argued on behalf of the
prosecution that while working on the post
of Postal Assistant in the Head Office,

Fatehgarh, District  Farrukhabad on
17.08.2005, 20.08.2005, 22.08.2005,
25.08.2005, 02.09.2005, 03.09.2005,
13.09.2005, 15.09.2005, 05.10.2005,
22.10.2005, 24.10.2005, 26.10.2005,
29.10.2005, 17.11.2005, 18.11.2005,
19.11.2005, 30.11.2005, 05.12.2005,
06.12.2005, 07.12.2005, 12.12.2005,

16.12.2005, 29.12.2005, 17.01.2006 and
23.01.2006, the appellant Pradeep Kumar
Verma, acting under a criminal conspiracy
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with the other appellant Amar Nath
Agnihotri, showed payment of excess
amount in the government documents e.g.
hand-to-hand receipt books, discharge
journals and monthly returns etc. and he
dishonestly made payments of KVP of
lesser value. By committing forgery and
making false entries in the documents, he
misappropriated Rs.31,92,772/- and thereby
caused wrongful gain to himself and to the
co-accused Amar Nath Agnihotri and he
caused wrongful loss of the aforesaid
amount to the postal department.

17. The trial Court referred to the
examination-in-chief of PW-1 Awdhesh
Kumar Srivastava, who was posted as
Superintendent, Post Office Fatehgarh in the
year 2007 and he had granted sanction for
prosecution of the appellants. He stated that
he was the competent authority to remove
both the appellants from their posts.

18. The learned trial court held that
the prosecution sanction was granted by
PW-1 after applying his independent mind
and it was legal and valid. It is relevant to
note that only an authority competent to
remove an official from service is competent
to give sanction for prosecution of the
employee but the Prosecution did not
adduce any documentary evidence before
the trial Court to prove as to who was the
authority competent to remove a Postal
Assistant and an Assistant Post Master from
service.

19. PW-2 Uday Prakash Gangal
stated in his examine-in-chief that he was
posted as Assistant Superintendent, Post
Office, Fatehgarth from the afternoon of
23.02.2007 to 07.10.2009 and he had
worked as officer-in-charge of the enquiry
team with effect from 06.03.2007. The other
members of the enquiry team were Sri Ram

Sagar Sharma, Deputy Divisional Inspector,
Kannauj, Dr. Arun Yadav, Deputy
Divisional Inspector, Chhibramau and Sri
Sarvesh Kumar Mishra, Deputy Divisional
Inspector Farrukhabad. Prior to PW-1 Sri R.
C. Verma and Sri R.S. Pal had headed the
enquiry team respectively. The PW-2
proved the F.I.R. that had been lodged by the
PW-1 Awdhesh Kumar Srivastava. This
witness deposed about the procedure for
payment of KVP as per which at the start of
the day, the Postal Assistant K\VVP payment
counter receives cash after making entry in
the cash-book maintained by the Treasurer,
after verification by the Postmaster or the
Assistant Postmaster. In absence of the
Treasurer, he obtains payment from other
Postal Assistants working on other counters
with the prior approval of Postmaster or the
Assistant Postmaster and these transactions
are recorded by the concerned Counter
Assistant in hand-to-hand receipt books.
The KVPs received for payment are checked
by the Postal Assistants working on KVP
payment counter and thereafter he presents
the KVPs along with guard-file of purchase
of KVP certificate to the Assistant
Postmaster. After checking the details, the
Assistant Postmaster grants approval for
payment and makes a remark “paid on
...... date” on the certificate. The Postal
Assistant also makes an entry on the
certificates received after approval of
Assistant Postmasters and in case the
amount to be paid is less than Rs.20,000/-,
he makes cash payment after taking an
acknowledgment of receipt, but if the
amount is Rs.20,000/- or more, the payment
is made through an account payee cheque.
At the close of each working day the Postal
Assistant working on the KVPs payment
counters prepares the discharge journals of
paid KVPs containing serial number of the
certificate, it’s value and registration
number. The discharge journals are prepared
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denomination wise and are checked and
sanctioned by Assistant Postmasters on
daily basis. The Postal Assistant working on
the payment counter maintains the register
of discharged KVPs, wherein the
consolidated amount paid denomination
wise is also recorded. The Assistant
Postmasters tallies the discharge details
recorded in the discharge journals with the
discharged KVPs and attaches the
discharged KVPs to the discharge journal.
The discharge journals are signed by the
Postal Assistant and Assistant Postmaster
and the seal of the post office is put on it.
The Postal Assistant prepares an abstract in
the hand-to-hand receipt book wherein he
enters the total amount received from the
treasury, the total amount received from the
other Postal Assistants and the total amount
paid and he returns the balance amount to
the treasurer. The Treasurer receives the
balance amount and enters it in the hand-to-
hand receipt book. The Treasurer prepares
Head Office summary according to the
aforesaid abstract of discharged certificates
and treasurer’s cash-book.

20. PW-2 categorically stated that
the Postmaster is responsible for the entries
made in the Head Office summary. The
discharged certificates and the discharge
journals are kept in the personal custody of
Assistant Postmasters, till the same are
submitted to the Director of Postal
Accounts. At the end of the month, a
consolidated summary of the discharged
certificates is prepared under the supervision
of the Assistant Postmaster and the original
discharged certificates are sent to the
Director, Postal Accounts, Lucknow. The
postmaster is responsible for sending the
monthly details to Director Postal Accounts.
The Treasurer maintains the Head Office
summary wherein the receipts and payments
made under all the heads are recorded. The

Postmaster checks the Head Office
summary from the registers of all the related
sections. The Postmaster checks the
discharged savings certificates and satisfies
himself that the amount of paid up savings
certificates mentioned in the Head Office
summary is as per the discharge journals of
discharged certificates and that they are
available in record.

21. The PW-3 Arun Yadav stated in
his examination-in-chief that he was a
member of the enquiry team constituted for
enquiring embezzlement made in the Head
Post Office Fatehgarh during the period
August, 2005 to January, 2006. The enquiry
was conducted after the relevant original
KVPs discharge journals were received back
from the Director, Postal Accounts,
Lucknow and it was found that
embezzlement of Rs.1,00,000/- was made
on  20.08.2005, Rs.1,00,000/-  on
22.08.2005, Rs.19,19,942/- on 25.08.2005,
Rs.40,516 on 02.09.2005, Rs.20,000/- on
03.09.2005, Rs.2,00,000/- on 13.09.2005,
Rs.1,00,000/- on 15.09.2005, Rs.2,000/- on
05.10.2005, Rs.1,40,000/- on 22.10.2005,
Rs.80,116/- on 24.10.2005, Rs.6,000/- on
29.10.2005, Rs.80,000/- on 26.10.2005,
Rs.3,40,000/- on 18.11.2005, Rs.2,00,000/-
on  18.11.2005, Rs.2,40,000/-  on
19.11.2005, Rs.1,000/- on 30.11.2005,
Rs.2,00,000/- on 05.12.20005,
Rs.6,00,000/- on 06.12.2005, Rs.2,00,000/-
on  07.12.2005, Rs.1,20,000/-  on
12.12.2005, Rs.20,000/- on 16.12.2005,
Rs.4,10,320/- on 29.12.2005, Rs.100/- on
17.01.2006 and Rs.2,000/- were embezzled
on 23.01.2006. The accused had made an
excess deposited of Rs.222/- on 17.08.2005.
The total amount embezzled on the
aforesaid dates came to Rs.31,92,772/-
which had been made by the appellants. The
complaint of embezzlement was made to
C.B.l. by Awadhesh Kumar Srivastava, the
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then Superintendent Post Office Fatehgarh
(PW-1). The complaint Exhibit-A3/1 and
A3/2 were proved by PW-2. He proved D-3
seizure memo dated 09.04.2007 relating to
hand-to-hand receipt book, NSC, KVP
issued during the period 01.08.2005 to
31.08.2005 and 01.10.2005 to 31.12.2005
and Head Office summary for the period
01.08.2005 to 11.08.2005 and 03.10.2005 to
30.12.2005 which bear signatures of U.P.
Gangal (PW-2).

22. The witness PW-3 Arun Yadav
stated that the members of the Enquiry Team
had made an assessment of the embezzled
amount on the basis of documents D-4,
hand-to-hand receipt book of NSC, KVP,
IVP, discharge accounts relating to the
period August, 2005 to 31.12.2005.

23. The PW-4 Awadhesh Singh
Yadav stated that he had worked on the NSC
issue counter in the Head Post office during
June, 2001 till September 2006. He stated
that as he had worked with the appellants, he
recognizes their hand writings and
signatures. He proved documents D-4 hand-
to-hand receipt book of NSC, KVP, IVP,
discharge accounts which was marked as
Ex-A7. Hand-to-hand receipt books for the
dates 05.10.2005, 22.10.2005, 24.10.2005,

29.10.2005,  17.11.2005,  18.11.2005,
19.11.2005, 30.11.2005, 05.12.2005,
06.12.2005,  07.12.2005,  12.12.2005,

16.12.2005, 29.12.2005, 17.01.2006 and
23.01.2006 were attached to it. These hand-
to-hand receipt books had been prepared and
signed by Pradeep Kumar Verma. He stated
that Suresh Chandra Gupta, Assistant
Postmaster had worked and signed on
05.10.2005, 20.11.2005 and 30.11.2005. D-
7 Treasure’s cash-book had signatures of
PW-4 as the treasurer on 05.10.2005. He
further stated that the document D-5 was the
hand-to-hand  receipt books of the

NSC/KVP issue counter for the period
01.08.2005 to 31.10.2005, which had been
prepared by PW-3 in his own handwriting,
except for 04.10.2005 and 07.10.2005.

24. PW-5 Collector Singh was
posted as treasurer in the post office. He also
stated that the hand-to-hand receipt book
contains signatures of Suresh Chandra
Gupta, Assistant Postmaster on some of the
dates and on rest of the dates Amar Nath
Agnihotri had signed as the Assistant
Postmaster. While performing the duties of
treasurer in that post office, PW-5 used to
provide cash to RD counters and NSC
discharge counter as per the instructions of
the Postmaster or the Assistant Postmaster,
make an entry in the cash-book and get the
same signed by the concerned Postal
Assistant. At the end of the working hours,
the amount remaining with all the counters
was received by PW-5 through hand-to-
hand receipt book and entries were made in
the Treasurer’s cash-book and HO summary
on the basis of hand-to-hand receipt book.
While closing the treasury, signature of
postmaster are obtained on the HO
summary. This witness stated after seeing
document D-9 that the certificates and
discharge journals dated 17.08.2005 were
available therein, which included one
certificate of Rs.500/-, eleven certificates of
Rs.1,000/-, seven certificates of Rs.5,000/-
and 58 certificates of Rs.10,000/-, without
any discharge journal. All the certificates
and discharge journal bear signature of
Amar Nath Agnihotri and the discharge
journals had been prepared in the
handwriting of accused Pradeep Kumar
Verma. This witness proved KVP certificate
and discharge journal filed as D-10 and
stated that 4 certificates of denomination
Rs.1,000/-, 7 of denomination Rs.5,000/-
and 12 of denomination Rs.10,000/- and
three discharge journals relating to the
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aforesaid certificates prepared in the hand
writing of Pradeep Kumar Verma were there
before the witness and the rear side of K\VVP
certificates and discharge journals bear
signatures of Amar Nath Agnihotri, which
was proved by him as Exhibit-A9. Similarly
this witness proved D-11 containing 46
KVP certificates and discharge journals
dated 22.08.2005, D-12 containing 64
certificates and discharge journals dated
25.08.2005, D-16 containing 33 certificates
and discharge journal dated 02.09.2005.

25. The trial court observed that in
the light of the aforesaid statements of
witness when the court examined D-16, it
was found that there were 10 certificates of
denomination of Rs.1,000/-, 2 of Rs.500/-, 3
of Rs.5,000/-, 4 of Rs.100/- and 28 of
Rs.10,000/- These certificates  bear
signatures of Suresh Chandra Gupta. Some
of the certificates bear signatures of some
other officer, which are not recognized by
the witness.

26. PW-5 Collector Singh stated
that the document D-13 consisted of 16
certificates of denomination of Rs.1,000/-, 2
of Rs.5,000/-, 9 of Rs.10,000/-, 18 of
Rs.1,000/-, 01 of Rs.1,000/- and 01 of
Rs.500/- along with voucher dated
03.09.2005. These certificates  bear
signature of some Assistant Postmaster
other than Amar Nath Agnihotri. D-13 was
marked as Ex-A-13. Similarly, this witness
proved numerous other certificates and
discharge journals for various dates.

27. PW-6 Ram Sagar Sharma stated
that he had worked as Deputy Divisional
Inspector Kannauj since 01.10.2004 to
30.09.2007 and he was one of the members
of the enquiry team. The enquiry team had
verified NSC, KVP payment vouchers for
the period September, 2005 to January, 2006

which were provided to the enquiry team
from the Head Post Office summary, the
Treasurer cash-book and hand-to-hand
receipt book etc. During continuance of the
proceedings PW-6 had been included as a
member of the enquiry team in place of
Imran Khan. He stated that Pradeep Kumar
Verma made payment of Rs.12,59,690/-,
Rs.4,16,815/- Rs.5,84,070/-, Rs.13,04,284/-
towards KVPs discharged on 17.08.2005,
20.08.2005, 22.08.2005 and 25.08.2005
respectively, whereas as per the available
voucher the amount of payment on the

aforesaid dates were Rs.12,59,912/-,
Rs.3,16,815/-, Rs.4,48,070/- and
Rs.11,04,342/-  respectively and the

difference amount had been embezzled by
the accused persons. Similar statements
were given regarding some other dates also
and the witness stated that the accused
persons embezzled a total of Rs.31,92,772/-
to various dates. The basis of this inference
of embezzlement was that the vouchers of the
aforesaid amount were not found during
enquiry. He further stated that the embezzlement
was done by Pradeep Kumar Verma. Amar Nath
Agnihotri was responsible for supervising the
work of Pradeep Kumar Verma and he did not
supervise it as per the departmental rules, due to
which embezzlement was made and, therefore,
Amar Nath Agnihotri is also responsible for the
embezzlement.

28. PW-7 Sarvesh Kumar Mishra
stated that he was also one of the members
of the enquiry team. The enquiry team had
conducted the enquiry on the basis of the
documents and vouchers obtained from the
Head Post Office, Fatehgarh in which it was
found that the amount of vouchers received
during the enquiry was less than the amount
shown in the accounts as having been paid.

29. PW-7 categorically stated that
the amount of payment vouchers which
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were not available, was treated by the
enquiry team as the amount embezzled. He
further stated that as per the departmental
rules, all the paid up vouchers ought to have
been in custody of the Assistant Postmaster
Amar Nath Agnihotri but the accused
persons did not follow the departmental
rules and these vouchers continued to
remain with Pradeep Kumar Verma and
were taken by Pradeep Kumar Verma to his
home.

30. It is recorded in the judgment
that PW-7 had been cross-examined on
behalf of the accused persons and even in his
cross-examination he merely reiterated the
statements given in his examination-in-chief
and no such discrepancy came to light in his
cross-examination as may create a doubt
against the credibility of this witness.

31. PW-8 Upendra Kumar stated
that he used to work as a Postal Assistant on
S/B Counter in August, 2005, during which
period Amar Nath Agnihotri was working as
Assistant Post Master-I1 (S/B). The Counter
Clerks used to take cash from the Treasury
in the morning and to render accounts and
enter the balance amount in hand-to-hand
receipt book and deposit the balance cash
amount in the Treasury, after counter
signature of APM-II. The APM-II used to
prepare separate log books for the
transactions made on the counters during the
entire day and tally the same with hand-to-
hand receipt books. Nominal roll was
prepared by the Reader of the Postmaster
and was signed by the Postmaster. Nominal
roll contains particulars regarding which of
the employee will perform which duty
during the day. He further stated that the
treasurer prepares a head-wise/item-wise
HO summary on the basis of hand-to-hand
receipt book for various counters. Pradeep
Kumar Verma was looking after the work of

NSC discharge, whereas this witness was
working on S/B counter during the relevant
time and he also gave a date wise description
of the amounts obtained by Pradeep Kumar
Verma like other previous witnesses.

32. PW-9 Santosh Kumar Pandey
was working as a Junior Accounts Officer in
the Office of the Director, Postal Accounts
and he proved the document D-2, through
which the summary description of
discharged KVP Journals of the desired
dates had been provided. The summary ran
into 4 pages annexed with D-2 and he had
gone to the C.B.I. Office and had handed
over the same. In his cross-examination,
PW-9 stated that the vouchers which could
be found out, had been made available over
to C.B.I. When asked about the monthly
returns, PW-9 stated that whatever had been
received through parcel, was made available
to the C.B.I.

33. PW-10 Ram Shiromani Pal
stated that he had worked as an Officer In-
charge of the enquiry team. Pradeep Kumar
Verma had prepared the hand-to-hand
receipt book for the period 17.08.2005 to
23.01.2006 in his own handwriting and it
bears the signature of Pradeep Kumar
Verma and Amar Nath Agnihotri, APM. On
three of the dates i.e. 05.10.2005,
24.10.2005 and 30.11.2005 it had been
signed by Suresh Chandra, APM and on
other dates Amar Nath Agnihotri had signed
it. HO summary of the dates on which the
alleged fraud was committed, had been
prepared by Treasurer, Collector Singh
(PW-5), which bears signature of the
Postmaster R.P. Gupta and Alladin.

34. PW-11 Ram Naresh Dwivedi
was entrusted investigation of the matter by
means of an order dated 01.03.2007, passed
by the Superintendent of Police, CBI/ACB,
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Lucknow. He had recorded statements of
witnesses and obtained original KVPs
journal summary and other documents and
had submitted a charge-sheet against the
appellants on 19.06.2007.

35. The learned trial court
mentioned the submissions advanced on
behalf of the accused Pradeep Kumar Verma
that he was progressing in the departmental
position in a very impressive manner and,
therefore, the officers of the post office
hatched a conspiracy and got him entangled
in it and charges had been prepared against
him only on the basis of findings of the
enquiry report.

36. The learned trial court
concluded that the accused persons took
advantage of the shortcomings in the rules
of the post office and made embezzlement
and were successful in concealing the same
for a long period of time. Had Amar Nath
Agnihotri performed his duties in a proper
manner, embezzlement would have come to
light immediately and action would have
been taken. Amar Nath Agnihotri
knowingly committed negligence in
performance of his duties. He did not
supervise the work of Pradeep Kumar
Verma. He continued to verify the entries
made by Pradeep Kumar Verma, thereby
assisting in commission of his criminal acts.
This establishes the criminal intent of Amar
Nath Agnihotri. The learned trial court
referred to the principle of law that a person
seeking equity must approach with clean
hands. The court held that the members of
the enquiry team have given evidence which
establishes complicity of the accused
persons in the commission of offence in
connivance with each other and the
submissions advanced on behalf of the
accused person that they have been
entangled by hatching a conspiracy because

of animosity, is fictitious and fabricated, as
the accused persons could not give any
evidence in support of this contention.

37. The learned trial court further
held that Amar Nath Agnihotri used to
supervise the work of Pradeep Kumar
Verma and verify the entries made by
Pradeep Kumar Verma in hand-to-hand
receipt books. He committed negligence in
performance of his duty and verified the
entries without tallying the same with other
related documents and thus he assisted in
criminal activities of Pradeep Kumar
Verma. If such act is committed repetitively,
the same cannot be done without
predetermination and criminal conspiracy.

38. The learned trial court found
that the prosecution witnesses have clearly
proved that Pradeep Kumar Verma has
shown false and forged payment in hand-to-
hand receipt books. Amar Nath Agnihotri,
APM SB-II verified the fake entries of
payments in hand-to-hand books under a
criminal conspiracy with Pradeep Kumar
Verma, whereas he was responsible to verify
the entries in hand-to-hand receipt books by
original discharged vouchers, which he
failed to do. Thus both the accused persons
cheated the postal department and caused
financial loss to it.

39. The learned trial court found
that the prosecution has been successful in
proving that while working on the post of
Postal Assistant in Head Post Office,

Fatehgarh,  District  Farrukhabad on
17.08.2005,  20.08.2005, 22.08.2005,
25.08.2005, 02.09.2005, 03.09.005,
13.09.2005,  15.09.2005,  05.10.2005,
22.10.2005, 24.10.2005,  26.10.2005,
29.10.2005,  17.11.2005,  18.11.2005,
19.11.2005,  30.11.2005, 05.12.2005,
06.12.2005, 07.12.2005, 12.12.2005,
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16.12.2005, 29.12.2005, 17.01.2006 and
23.01.2006 acting wunder a criminal
conspiracy with the co-accused Amar Nath
Agnihotri, Assistant Postmaster. He showed
excess payment in hand-to-hand receipt
books, discharge journals and monthly
returns etc. whereas he deceitfully made
payments of lessor amounts towards Kisan
Vikas Patra and by making forgery of
documents and false entries he embezzled
Rs.31,92,772/-. The payment vouchers of
the aforesaid excess amounts could not be
found during enquiry, whereas Pradeep
Kumar Verma had obtained the amounts
from the treasury and it is established from
the cash summary and hand-to-hand receipt
books of the Head Post Office. The learned
trial court found that PW-6 has proved the
attendance register (D-34) of Head Post
Office for the period August, 2005 to
January, 2006 for the dates 22.08.2005,

25.08.2005, 02.09.2005,  03.09.2005,
13.09.2005,  15.09.2005,  05.10.2005,
22.10.2005,  24.10.2005,  26.10.2005,
29.10.2005, 17.11.2005, 18.11.2005,
19.11.2005,  30.11.2005,  05.12.2005,
06.12.2005, 07.12.2005, 12.12.2005,

16.12.2005, 29.12.2005, 17.01.2006 and
23.01.2006 to show that the accused persons
were present on duty on the aforesaid dates.

40. After recording the aforesaid
finding, the learned trial court proceeded to
record that the accused persons have not
proved the documents submitted in their
defence by producing any independent
witness. The defense documents produced
by Amar Nath Agnihotri were photocopies,
which had not been proved by any
independent defense witness. Pradeep
Kumar Verma had produced photocopies of
termination order dated 25.09.2008, F.I.R.
No0.535/99 dated 02.11.1999, under Sections
409, 420 I.P.C. and the final report
submitted by the Investigating Officer.

Pradeep Kumar Verma had also produced
photocopy of a complaint sent by him to the
then Minister of  Communication,
Government of India regarding the misdeeds
committed by Sri Ram Prasad Tripathi, the
then  Superintendent,  Post  office,
Farrukhabad and Sri K.P. Pandey, the then
Postmaster, Fatehgarh and  another
complaint submitted to the Director
General, Post against Ram Prasad Tripathi
the then Superintendent, Post Office
Fatehgarh but these had also not been
proved by any independent witness. The
complaint did not bear any date and,
therefore, the same was suspicious. The
learned trial court held that the aforesaid
complaint did not diminish the effect of
charges leveled against the accused persons
and the merits of the case.

41. After recording finding of guilt of
the accused persons, the learned trial court
proceeded to examine the submissions advanced
by the accused Amar Nath Agnihotri that the
prosecution sanction had been granted in a
mechanical manner; that the postmaster was
responsible for supervision and verification of
day to day work of post office and that no
punishment was inflicted upon him in the
departmental enquiry (in respect of the same
allegation), whereas some other employees had
been punished. It was also submitted on behalf
of Amar Nath Agnihotri that he was absent on
some of the dates.

42. This approach of the learned
trial court in holding the accused persons
guilty even before proceeding to examine
their defence, indicates that the trial court
was predetermined to convict the accused
persons even before examining their
defence.

43. The learned trial court rejected
all the submissions made in defence and
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held that non-infliction of any penalty in
departmental enquiry would not absolve
him to his responsibilities. The absence of
Amar Nath Agnihori on some of the dates
would not absolve him of his negligence
towards performance of his duties on other
dates on which he was present, particularly
when the offence was committed as a series
of acts.

44. While assailing the validity of
the aforesaid order the learned counsel for
the appellant Pradeep Kumar Verma has
submitted that as per the statement of the
prosecution witnesses, Pradeep Kumar
Verma has been held to be gquilty of
committing embezzlement for the sole
reason that some discharge vouchers were
not produced before the enquiry team. No
evidence had been led to establish that any
embezzlement had actually been committed.
Pradeep Kumar Verma cannot be held guilty
of any embezzlement merely on the basis
that some discharge journals were not made
available to the enquiry team, in absence of
any proof of actual embezzlement.

45. The learned counsel for the
appellant Amar Nath Agnihotri has
submitted that the Investigating Officer did
not carry out any investigation and he has
submitted the charge-sheet merely on the
basis of the departmental enquiry conducted
by the enquiry team. When Amar Nath
Agnihotri  has been exonerated in
departmental enquiry, submission of
charge-sheet and conviction in furtherance
of the same on the basis of a departmental
enquiry alone, is unsustainable in law.

46. While deciding the question of
sentence the learned trial court took into
consideration the submissions made on
behalf of Pradeep Kumar Verma that he has
been terminated from service in another

matter and Rs.14,00,000/- have been

recovered from him.

47. On behalf of the appellant Amar
Nath Agnihotri, it was submitted that he was
aged 71 years (at the time of conviction
order) and had spent 2 years 7 months in jail
and 20% of his pension had been deducted
for a period of three years. Nothing has been
recovered from him from his home.

48. 1t is relevant to note that the
F.I.R. was lodged by Awadhesh Kumar
Srivastava PW-1 who did not prove the
same before the trial court. The F.I.R. has
been proved by PW-2, who had not lodged
the F.I.R. himself. Although, the enquiry
team had found that Suresh Chandra Gupta
had performed the duties of Assistant
Postmaster on three dates, on which dates
also some vouchers were not found and it
was found that payments had been made
without any vouchers, Suresh Chandra
Gupta was not made an accused in the case.
Although, itis correct that an accused can be
convicted if the charges against him are
proved and mere non-involvement of any
other person involved in the commission of
offence as an accused in the case in itself
will not be fatal to the prosecution case, this
fact is relevant for consideration of the plea
of the accused persons that they were
entangled under a conspiracy by some other
officers of the department in a vindictive
manner. The conduct of the officers in not
including Suresh Chandra Gupta, who had
worked as Assistant Postmaster on three
dates, on which dates also some
discrepancies were found in the account,
supports this contention of the accused
person.

49. The witnesses PW-2 clearly
stated that the responsibility of maintenance
of the records of the post office lied on the
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Postmaster and yet the Postmaster has not
been made an accused in the case.

50. The witnesses PW-10 Ram
Shiromani Pal had stated that the Treasurer
Alladin was responsible for maintenance of
the records of the Treasury and although
discrepancies were found therein also
Alladin has also not been made an accused.

51. These facts support the
contention of the accused persons that they
have been entangled in the case in a
vindictive manner. It appears that the
accused persons have been made escape-
goats.

52. The trial Court has referred to
the statements made by the prosecution
witnesses in their examination-in-chief and
the statements made by the prosecution
witnesses in their cross-examination has not
been referred to by the trial Court. Only this
much has been stated in the trial Court’s
judgment that PW-7 had been cross-
examined on behalf of the accused persons
and even in his cross-examination he merely
reiterated the statements given in his
examination-in-chief and no  such
discrepancy came to light in his cross-
examination as may create a doubt against
the credibility of this witness.

53. When this Court proceeded to
peruse the statements of the prosecution
witnesses given in their cross-examination,
several facts came to light, which indicates
that the trial Court has not even gone
through the statements given by the
prosecution witnesses given in their cross-
examination.

54. PW-5 Collector Singh, who was
posted as Treasurer in the head post office,
stated in his cross-examination that he had

also put his signature on the hand-to-hand
receipt book on 02.10.2005. This witness
stated that after completion of the work
related to payment, the discharge journals
are sent from the Head Post Office,
Fatehgarh to Lucknow. This witness stated
that the appellant Amar Nath Agnihotri has
not signed the certificate D-11. The
discharge journal document D-16 was
shown to PW-5 and he stated that it had
signature of Assistant Postmaster (SB-II).
Sri Suresh Chandra Gupta. Exhibit A-12
also bears signature of APM (SB-II) Suresh
Chandra Gupta. He stated that the
attendance register of the Head Post Office
Fatehgarh (document D-34) mentions that
Amar Nath Agnihotri was posted as APM-
IV (Mails). This document belies the
prosecution allegation that Amar Nath
Agnihotri was posted as APM (SB-II).

55. After seeing the nominal roll D-
35, PW-5 stated that during the relevant
period Amar Nath Agnihotri was posted as
APM-1V, whereas Suresh Chandra Gupta
was posted as APM (SB-I11). After seeing the
attendance register on 30.05.2005 this
witness stated that on the said date Suresh
Chandra Gupta was working as APM (SB)
I1. He further stated that besides the hand-to-
hand receipt books, there is no other means
of finding out any embezzlement. The hand-
to-hand receipt books are a bunch of loose
papers prepared by the concerned counter
clerk and it does not bear any seal. After
some time when the hand-to-hand receipt
book gets completed, it is kept in the custody
of counter clerk or the Head Postmaster. The
postmaster is in-charge of the Post Office
and he assigns duties to other
officers/femployees. PW-5 categorically
stated that at the time of the incident, Suresh
Chandra Gupta was posted as APM (SB) Il
till his retirement on 31.01.2006 and when
someone used to go on leave or training
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Karan Singh or any other person used to
work as APM (SB) II.

56. PW-6 Ram Sagar Sharma, who
had worked as a member of the enquiry
team, stated in his cross-examination that
from the attendance register, nominal roll,
payment vouchers and hand-to-hand receipt
books, it is established that on 02.09.2005
and 03.09.2005 Sri Suresh Chandra Gupta
had worked as APM (SB) Il in place of
Amar Nath Agnihotri. On 30.11.2005 Sri
Suresh Chandra Gupta had worked as APM.
After seeing the hand-to-hand receipt book
(D-4) PW-6 stated that on 05.09.2005,
05.10.2005, 29.10.2005 and 30.11.2005
Suresh Chandra Gupta had worked as APM
(SB) Il in place of Amar Nath Agnihotri. He
stated that the original vouchers or the
original discharge journals were not
presented before him during enquiry and the
same were not demanded by him from the
officer in-charge. He did not ever visit the
head post office Fatehgarh for conducting
enquiry. He did the verification while
sitting in the office of ASP Sub Division,
Fatehgarh and all the other members of the
enquiry team remained present there only.
He further stated that the enquiry was
continuing since about 2-3 months before
he became a member of the enquiry team
but he did not examine proceedings of
enquiry that had been conducted prior to
his becoming a member of the enquiry
team. He did not make any inspection in
the Head Post Office, Fatehgarh during the
entire enquiry proceedings. He knows that
there is one post of post-master and one
post of Deputy Post-master in the Head
Post Office, Fatehgarh but he did not
remember as to how many posts of
Assistant Postmaster were there in the
Head Post Office. He expressed ignorance
as to whether the appellant Amar Nath
Agnihotri was working as an Assistant

Postmaster-1V (Mail) at the time of the
incident.

57. PW-6 also stated that the hand-to-
hand receipt book relating to KVP discharged
for the dates 30.08.2005 and 31.08.2005 bears
the signatures of Amar Nath Agnihotri but the
hand-to-hand  receipt book of dates

01.09.2005, 02.09.2005, 03.09.2005,
05.09.2005, 06.09.2005, 07.09.2005,
08.09.2005, 10.09.2005, 10.09.2005,

12.09.2005, 13.09.2005 and 30.09.2005 do
not bear signatures of Amar Nath Agnihotri
and he could not tell as to which of the
Assistant Postmaster had signed the hand-to-
hand receipt book on the aforesaid dates. He
further stated that the hand-to-hand receipt
book for the dates 01.10.2005 to 19.10.2005,

21.10.2005, 27.10.2005 to 31.10.2005,
05.11.2005, 08.112005 to 16.11.2005,
19.11.2005 to 30.11.2005, 01.12.2005,

03.12.2005, 30.12.2005 to 31.12.2005 also do
not bear signature of Amar Nath Agnihotri and
he could not tell as to which Assistant
Postmaster had signed the receipt book for the
aforesaid periods.

58. PW-6 further stated that the
photocopies of hand-to-hand receipt book of
only two dates i.e. 17.01.2006 and
23.01.2006 were there in hand-to-hand
receipt book of January, 2006 and receipt
book of 23.01.2006 did not bear signature of
Amar Nath Agnihotri and he could not tell
as to which Postmaster had signed the
receipt book on that dates. He and the
enquiry team had not made any enquiry
regarding who was working as Assistant
Postmaster SB-I1 on the aforesaid dates and
whose signatures are there in the hand-to-
hand receipt book on those dates.

59. After examining Exhibit A6/1
(Paper D-35) PW-6 stated that from August
2005 to January 2006 Amar Nath Agnihotri
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was working as APM-1V, whereas Suresh
Chandra Gupta was working as APM-I1.

60. PW-7 Sarvesh Kumar Mishra,
Sub-Divisional Inspector, Postal,
Farrukhabad stated that he was also a
member of the enquiry team. The enquiry
team conducted the enquiry on the basis of
the documents and vouchers obtained by the
Head Post Office. He stated that some
payment vouchers had been provided to the
enquiry team whereas merely photocopies
of some payment vouchers were provided.
He had verified the original or photocopies
of the payment vouchers from HO
summary/treasure’s cash-book, hand-to-
hand receipt book and purchase forms. The
treasure’s cash-book is prepared by the
Treasurer of the Head Post Office, wherein
the Treasurer enters the number of
transactions of cash/cheque with other
Postal Assistants and Sections.
Acknowledgment of cash handed over to
any other employee is also noted by the
Treasurer in the cash-book. The amount
drawn from the Treasury was entered in the
hand to hand receipt book of the payment
account. Upon tallying the same with the
Treasurer’s cash-book no discrepancy came
to light on any of the dates.

61. PW-8 Upendra Kumar stated in
his cross-examination that in case any error
occurs in the cash transactions on any date,
the same is detected in the evening of the
same day. After seeing the KVP discharge
journal D-17 this witness stated that this
discharge journal regarding payments of
NSC/KVP had been prepared by the Postal
Assistant. HO summary is prepared on the
basis of original discharge vouchers and
hand to hand receipt book. After the
treasurer tallies the account and the
Postmaster is satisfied with same, they put
their signatures on it. After then the original

discharge vouchers and payment journals
are kept in the custody of APM-II.

62. PW-10 Ram Shiromani Pal, the
then Assistant Superintendant, Head Post
Office, Fatehgarh stated that the enquiry
team had examined the KVP payment
journals, head office summary and hand to
hand receipt book of Pradeep Kumar Verma
for the period August 2005 to 23.01.2006
and he stated about the details of
embezzlement committed date-wise. On
17.08.2005, the alleged embezzlement
committed was of minus Rs.222/-. The
embezzlement is committed when an
amount is illegally taken away from the
treasury. When the amount is found to be in
excess it can by not be termed as
embezzlement and it may at the most
amount to negligence in discharge of duty.
PW-10 also stated that on 05.10.2005,
24.10.2005 and 30.11.2005 Suresh Chandra,
APM had signed on the hand to hand receipt
book and on the other dates Amar Nath
Agnihotri  had signed the same. He
categorically stated that the HO summary of
the dates on which embezzlement was
allegedly committed had been prepared by
Collector Singh, which bears signatures of
Postmaster Sri R.P. Gupta and Sri Alladin.
He further stated that it is not that some
vouchers of the relevant dates were not
found. Entire vouchers had been found but
some discrepancies were found with the
amount entered in the HO summary and no
report thereof was sent to the higher officers
either by the Postmaster or by the Treasurer.
He stated that he had submitted his report
only about the amount of embezzlement and
he had not given any details regarding who
was guilty for the embezzlement. This
member of the enquiry team stated that
during the entire period of enquiry he did not
carry out any inspection of the Head Post
Office, Fatehgarh. During the entire service
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tenure he had never worked with Amar Nath
Agnihotri. He stated that overall in-charge
of the post office is Postmaster. At the time
of the incident, Alladin was the Postmaster.
He had not held any particular person guilty
in his enquiry report. He had merely made
calculations on the basis of vouchers, head
office summary and hand to hand receipt
book and the difference amount was
presumed to have been embezzled. As he
had never worked with Amar Nath
Agnihotri  he did not recognize his
signatures. During enquiry proceedings he
had become acquainted with his signatures
but at the time of making statement he has
stated that as eleven years elapsed he could
not recognize the signatures of Amar Nath
Agnihotri on hand to hand receipt books. He
admitted that he had not examined the
nominal roll or the attendance register
during enquiry. He further stated that he had
conducted the enquiry as head of the enquiry
team. He had found that Suresh Chandra,
Assistant Postmaster had signed on the hand
to hand receipt book on three dates and on
rest of the dates Amar Nath Agnihotri had
signed the same.

63. PW-11 Ram Naresh Trivedi,
Inspector, S.I.T., U.P. Lucknow stated in his
examination-in-chief that he had been
entrusted with the investigation of this case
on 01.03.2007. He had prepared plan of
investigation and on 03.04.2007 he had
recorded statement of Sri Santosh Kumar
Pandey, Junior Accounts Officer, Office of
the Director, Postal Accounts, Lucknow and
had obtained original KVPs, journal in
summary and other documents from him. He
had also recorded the statements of Sri
Sohan Lal Gupta, ASP, Fatehgarh, Sub
Division Farrukhabad, Arun Yadav, Sub
Divisional Inspector, Chhibramau, Sri Ram
Sagar Sharma, Sub Divisional Inspector,
Kannauj and Sri U.P. Gangal, ACP

Fatehgarh Sub Division on 04.05.2007. Sri
U.P. Gangal had stated about the procedure
for KVP discharge and had supported the
allegation of commission of offence on the
basis of enquiry. He further stated that he
had recorded statements of several other
persons. After completing the investigation
he has submitted a charge-sheet against
Pradeep Kumar Verma and Amar Nath
Agnihotri on 19.06.2007. He proved the
document D-2 which was a letter dated
03.04.2007 (Exhibit A-25) which had been
sent to him by the then Senior Accounts
Officer, Postal Accounts, U.P. along with
the original discharge return summary of the
concerned month and he had provided hand
written KVP discharge details running into
three pages.

64. In his cross-examination the
Investigating Officer Sri R.N. Trivedi stated
that he did not remember as to how many
FIRs were lodged and how many
investigations had been carried out or how
many cases were pending since prior to
lodging of the F.L.R. in this case. Although,
he had prepared a plan for carrying out the
investigation neither he had given the same
to any other investigating officer nor was the
same available on record. It was available in
the case diary but the case diary had not been
produced before the court. The general diary
was also not available on the record and
without seeing it he could not state as to how
the case was registered. He stated that he had
not perused the postal department’s enquiry
report during investigation. He did not make
any enquiry regarding how many and what
posts were sanctioned in the Head Post
Office, Fatehgarh and as to which of the
posts were lying vacant and who was
working on which of the post. He has not
even made any enquiry regarding accounts
during investigation. He did not investigate
any particulars of the account in which the
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embezzled amount had been transferred. He
had recorded the statement of most of the
witnesses in the CBI Office situated at
Lucknow. He stated that a case regarding
disproportionate assets was going on against
Pradeep Kumar VVerma but no such case was
instituted against Amar Nath Agnihotri. He
did not remember as to whether he had
carried out any investigation on the point of
the posts on which Amar Nath Agnihotri
worked during August, 2005 to January,
2006. He did not remember as to who was
the Postmaster at the time of incident.

65. The discharge journal D-16 was
shown to PW-11 and after seeing it he stated that
it did not bear the signature of Amar Nath
Agnihotri and he could not tell as to who had
signed it. He had not perused the Post Office
Savings Bank Manual, Volume-Il, Postal
Manual Volume-V1 and Postal Financial Hand
Book, Volume-Il. He did not remember as to
whether he had gone to the house of Amar Nath
Agnihotri during investigation or not. After
seeing the attendance register the Investigating
Officer stated that Alladin was working on the
post of Postmaster, R.B. Yadav was Deputy
Postmaster, Collector Singh and Lajja Ram
Dixit were working as Assistant Postmasters,
SB-I, Suresh Chandra Gupta was working as
APM SB-Il, Amar Nath Agnihotri was working
on the post of APM-1V (Mails).

66. Itis relevant to note that PW- 2
Uday Prakash Gangal had stated that Prior
to him, Sri R. C. Verma had headed the
enquiry team but Sri R. C. Verma was not
produced as a witness.

67. PW-3 had proved the seizure
memo D-3, but the seized documents were
not proved by him.

68. PW-9, Junior Accounts Officer
in the Office of the Director, Postal

Accounts, stated that he had gone to the
C.B.l. Office and had handed over the
document D-2, through which the summary
description of discharged KVP Journals of
the desired dates had been provided. The
summary ran into 4 pages only. In his cross-
examination, PW-9 stated that the vouchers
which could be found out, had been made
available over to C.B.l. When asked about
the monthly returns, PW-9 stated that
whatever had been received through parcel,
was made available to the C.B.l. Thus the
witness who provided the documents from
the office of the Director, Postal Accounts,
did not state that the entire relevant
documents had been provided to the
investigating Officer.

69. PW-5 Collector Singh, who was
working as Treasurer in the post office, stated
that besides the hand-to-hand receipt books,
there is no other means of finding out any
embezzlement. The hand-to-hand receipt
books are a bunch of loose papers prepared by
the concerned counter clerk and it does not
bear any seal. After some time when the hand-
to-hand receipt book gets completed, it is kept
in the custody of counter clerk or the Head
Postmaster. The postmaster is in-charge of the
Post Office and he assigns duties to other
officers/femployees. PW-7, who was a
member of the enquiry team, also stated that
that overall in-charge of the post office is
Postmaster. At the time of the incident,
Alladin was the Postmaster. Yet, the Post
Master was not made an accused in the case.

70. PW-5 categorically stated that at
the time of the incident, Suresh Chandra Gupta
was posted as APM (SB) Il till his retirement
on 31.01.2006 and when someone used to go
on leave or training Karan Singh or any other
person used to work as APM (SB) II, yet
Suresh Chandra Gupta was also not made an
accused.
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71. PW-6, who was a member of the
enquiry team, stated that the original
vouchers or the original discharge journals
were not presented before him during
enquiry and he had not even demanded the
same from the officer in-charge. He did not
ever visit the head post office Fatehgarh for
conducting enquiry. He did the verification
while sitting in the office of ASP Sub
Division, Fatehgarh and all the other
members of the enquiry team remained
present there only. He further stated that the
enquiry was continuing since about 2-3
months before he became a member of the
enquiry team but he did not examine
proceedings of enquiry that had been
conducted prior to his becoming member of
the enquiry team. He did not make any
inspection in the Head Post Office,
Fatehgarh during the entire enquiry
proceedings. PW-6 Ram Sagar Sharma
stated that an inference of embezzlement
was made because some vouchers were not
found during enquiry. However, PW-10
Ram Shiromani Pal, Head of the enquiry
team stated that it is not that some vouchers
were not found and the entire vouchers had
been found, but some discrepancies were
found with the amount entered in the head
office summary.

72. PW-6 further stated that the
embezzlement was done by Pradeep Kumar
Verma. Amar Nath Agnihotri  was
responsible for supervising the work of
Pradeep Kumar Verma and he did not
supervise as per the departmental rules, due
to which embezzlement was made and,
therefore, Amar Nath Agnihotri is also
responsible for the embezzlement. This
statement merely makes out a case of
negligence in performance of official duties
against Amar Nath Agnihotri and it does not
make out commission of any offence by
him.

73. PW-6 further stated that he and
the enquiry team had not made any enquiry
regarding who was working as Assistant
Postmaster SB-11 on the aforesaid dates and
whose signatures are there in the hand-to-
hand receipt book on those dates. After
examining Exhibit A6/1 (Paper D-35) PW-6
stated that from August 2005 to January
2006 Amar Nath Agnihotri was working as
APM-IV, whereas Suresh Chandra Gupta
was working as APM-II.

74. PW-7, who was also a member
of the enquiry team, stated that the enquiry
team had conducted the enquiry on the basis
of the documents and vouchers as obtained
by the Head Post Office. He stated that some
payment vouchers had been provided to the
enquiry team whereas merely photocopies
of some payment vouchers were provided.
He had verified the original or photocopies
of the payment vouchers from HO
summary/treasure’s cash-book, hand-to-
hand receipt book and purchase forms. Upon
tallying the same with the Treasurer’s cash-
book no discrepancy came to light on any of
the dates.

75. PW-10 Ram Shiromani Pal,
who had headed the enquiry team, stated
that on 05.10.2005, 24.10.2005 and
30.11.2005 Suresh Chandra, APM had
signed on hand to hand receipt book and on
the other dates Amar Nath Agnihotri had
signed the same. He categorically stated that
the HO summary of the dates on which
embezzlement was allegedly committed had
been prepared by Collector Singh, which
bears signatures of Postmaster Sri R.P.
Gupta and Sri Alladin. However, none of the
aforesaid three persons have been made an
accused in the case.

76. PW-7 further stated that the entire
vouchers had been found but some
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discrepancies were found with the amount
entered in the HO summary and no report
thereof was sent to the higher officers either
by the Postmaster or by the Treasurer.

77. PW-7 categorically stated that
he had submitted his report only about the
amount of embezzlement and he had not
given any details regarding who was guilty
for the embezzlement. He had not held any
particular person guilty in his enquiry report.
He had merely made calculations on the
basis of vouchers, head office summary and
hand to hand receipt book and the difference
amount was presumed to have been
embezzled. There is no other evidence
which may prove beyond doubt that the
appellants had committed the
embezzlement.

78. PW-11 — Investigating
Officer stated that he had not made any
enquiry regarding how many and what
posts were sanctioned in the Head Post
Office, Fatehgarh and as to which of the
posts were lying vacant and who was
working on which of the post. He has not
even made any enquiry regarding
accounts during investigation. He did
not investigate any particulars of the
account in which the embezzled amount
had been transferred. He had recorded
the statement of most of the witnesses in
the CBI Office situated at Lucknow. He
stated that a case regarding
disproportionate assets was going on
against Pradeep Kumar Verma but no
such case was instituted against Amar
Nath Agnihotri. He did not remember as
to whether he had carried out any
investigation on the point of the posts on
which Amar Nath Agnihotri worked
during August, 2005 to January, 2006.
He did not remember as to who was the
Postmaster at the time of incident.

79. From the aforesaid statements of
the Prosecution witnesses, it is established
that the prosecution could not adduce any
evidence to prove that the appellants had
committed any offence.

80. The delegation of duties in post
offices is provided in Rule 2 of Post Office
Savings Bank Manual Volume-II, which has
been issued under the authority of Director
General of Posts, India and Secretary to the
Government of India, Department of Posts,
Ministry of Communication inter alia and it
provides as under: -

“2.(i) All the duties of the
Postmaster in connection with the Savings
Certificates may, under the orders of the
Head of the Circle, be performed by the
Deputy Postmaster, Assistant Postmaster or
Supervisor, such  delegation  being
specifically mentioned in the memorandum
of distribution of work, except the following
which shall be the personal responsibility of
the Head Postmaster:-

(a) Deciding claims in respect of
Savings Certificates of deceased holders
which lie within his power of decision and
the safe custody of records relating to such
claims.

(b) Signing and submission of
savings certificates returns to the Postal
Accounts Office in offices where there is no
separate Selection Grade Official In charge
of the Savings Certificate branch.

(c) Sanctioning the transfer of
savings certificates from one person to
another. (d) Endorsing the remarks
“Checked” and “duplicate on record” on
the original invoice to be sent to Postal
Accounts Office.

(if) The Postmaster will, however,
remain personally responsible for the
general functioning of the Savings
Certificates branch and in particular, the
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regular submission of the Savings
Certificates returns on the due dates.”

81. The procedure for encashment
of savings certificates is provided in Rule 13
of Post Office Savings Bank Manual, which
inter alia provides that the certificates will
be placed before the Postmaster, who will
satisfy himself about the authenticity of the
certificate and the tile of the holder. He will
also ensure that the examination of the
certificate has been carried out in the manner
prescribed and that the amount payable as
noted on the certificate is correct. He will
then pass order pay under his signature at a
suitable place above the place for the
holder’s signature to authorize payment.
The payments will then be made by the
counter assistant.

Rule 33 (4) of the Post Office
Savings Bank Manual Volume-Il provides
as follows: -

“33 (4) In Head Offices, the
discharged certificates along with the
respective identity slips, if any, and
vouchers on account of payment of
annual/six monthly interest should remain
in the custody of the Postmaster until the
time of their dispatch to the Postal Accounts
Office when they should be dispatched in his

2

presence.

82. Rule 52 of the Post Office
Savings Bank Manual Volume-II provides
that the certificate documents and vouchers
for dispatch to the Postal Accounts Office
should be entered in the voucher list Form
NC-31(A). These lists should be signed by
the Head Postmaster and dispatched with the
documents and vouchers attached under the
same cover as the Post Office Certificate
journal. Copies of the voucher lists prepared
by means of carbonic paper should be kept
on record.

83. The Postal Financial Hand
Book Volume-I1I contains financial rules and
instructions. Rule 47 provides for
maintaining head office summary and it
provides that the head office summary must
be kept by the treasurer himself. The several
items of the head office summary will be
written up from various subsidiary journals,
registers and accounts, which include
savings bank and post office certificate. The
balance shown in the head office summary
has to be verified by the head post master in
the presence of the treasurer and the
assistant treasuer and the head office
summary must be signed by both the head
post master and the treasurer before the
close of office each day.

84. A perusal of the aforesaid rules
makes it clear that the Postmaster is
personally responsible for the general
functioning of the Savings Certificates
branch and in particular, the regular
submission of the Savings Certificates
returns on the due dates. The payment of
savings certificates has to be made only
when authorized by the post master. The
post master is responsible to keep the
discharged certificates and vouchers in his
custody. PW-2 had categorically stated
that the Postmaster is responsible for the
entries made in the Head Office summary.
Yet the responsibility for the lapses
committed by the post master has been
imposed upon the postal assistant and
assistant post master in violation of the
rules.

85. The appellants have been
convicted and sentenced for the offence
under Section 477-A |.P.C., i.e. falsification
of accounts, which provides as follows: -

“Section 477A. Falsification of
accounts.—
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Whoever, being a clerk, officer or
servant, or employed or acting in the
capacity of a clerk, officer or servant,
wilfully, and with intent to defraud, destroys,
alters, mutilates or falsifies any book,
electronic record, paper, writing, valuable
security or account which belongs to orisin
the possession of his employer, or has been
received by him for or on behalf of his
employer, or wilfully, and with intent to
defraud, makes or abets the making of any
false entry in, or omits or alters or abets the
omission or alteration of any material
particular from or in, any such book,
electronic record, paper, writing, valuable
security or account, shall be punished with
imprisonment of either description for a
term which may extend to seven years, or
with fine, or with both.

Explanation.— It shall be
sufficient in any charge under this section to
allege a general intent to defraud without
naming any particular person intended to be
defrauded or specifying any particular sum
of money intended to be the subject of the
fraud, or any particular day on which the
offence was committed.”

86. There is no proof of any
falsification of account committed by the
appellant Amar Nath Agnihotri and he has
been held to be guilty of falsification of
accounts merely for the reason that some
discharge vouchers were not provided to the
enquiry team and the amount of those
discharge vouchers was presumed to have
been embezzled.

87. Section 13 (1) (c) of Prevention of
Corruption Act makes a person guilty of
criminal misconduct, if he dishonestly or
fraudulently misappropriates or otherwise
converts for _his _own use any property
entrusted to him or any property under his
control as a public servant or allows any

other person so to do. Neither any property
has been recovered from any of the
appellants which had been dishonestly or
fraudulently misappropriated by them, nor is
there any proof of any such property having
come to the hands of the appellants.
Therefore, there is nothing to support
conviction of the appellants for the offence
under Section 13 (1) (c) of Prevention of
Corruption Act.

88. There is no proof that any of the
appellants had obtained any valuable thing
or pecuniary advantage or that they
intentional enriched themselves illicitly
during the period of their office. None of the
accused persons have been found to be in
possession of or at any time during the
period of their office, been in possession of
pecuniary resources or property
disproportionate to their known sources of
income. Therefore, the charges under
Section 13 (1) (c) and 13 (1) (d) of
Prevention of Corruption Act also were not
proved and the learned trial court convicted
the accused persons for the aforesaid
offences without there being absolutely any
evidence to prove the aforesaid charges.

89. The learned trial court referred
to the judgment of Hon’ble Supreme Court
in the case of Manzoor Ali Khan Vs. Union
of India and others: (2015) 2 SCC 33,
wherein the Hon’ble Supreme Court has
held that “Today, corruption in our country
not only poses a grave danger to the concept
of constitutional governance, it also
threatens the very foundation of the Indian
democracy and the Rule of Law. The
magnitude of corruption in our public life is
incompatible with the concept of a socialist
secular democratic republic. It cannot be
disputed that where corruption begins all
rights end. Corruption devalues human
rights, chokes development and undermines
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justice, liberty, equality, fraternity which
are the core values in our Preambular
vision. Therefore, the duty of the court is
that any anti- corruption law has to be
interpreted and worked out in such a fashion
as to strengthen the fight against corruption.
That is to say in a situation where two
constructions are eminently reasonable, the
court has to accept the one that seeks to
eradicate corruption to the one which seeks
to perpetuate it.”

90. While relying upon a precedent,
the observation of the Courts have to be read
in light of the factual background of the case
and the issue that was being decided.
Manzoor Ali Khan (Supra) was a Writ
Petition filed in public interest, seeking
a direction to declare Section 19 of the
Prevention of Corruption Act, 1988
unconstitutional and to direct
prosecution of all cases registered and
investigated under the provisions of the
PC Act against the politicians, MLAs,
MPs and government officials, without
sanction as required under Section 19 of
the PC Act. The Hon’ble Supreme Court
held that it is not possible to hold that the
requirement of sanction is
unconstitutional, but the competent
authority has to take a decision on the
issue of sanction expeditiously. A fine
balance has to be maintained between
need to protect a public servant against
mala fide prosecution on the one hand
and the object of upholding the probity
in public life in prosecuting the public
servant against whom prima facie
material in support of allegation of
corruption exists, on the other hand.

91. The decision in Manzoor Ali
Khan (Supra) does not lay down that a
person accused of corruption has to be
punished even in absence of any evidence.

92. No accused person can be
convicted on the basis of a mere
presumption. The criminal justice system
requires proof beyond reasonable doubt and
persons cannot be convicted even on the
basis of preponderance of probabilities,
which is the basis of decision in the civil
proceedings. The prosecution does not
allege that any of the accused persons was
responsible for custody of the discharge
vouchers. The responsibility of providing
the discharged vouchers to the enquiry team
did not rest on the accused persons. The
person who was responsible for custody of
the discharged vouchers, has not been made
an accused. Therefore, the finding of guilt of
the accused persons, which has been
recorded solely on the basis of discharged
vouchers having not been provided to the
enquiry team, is unsustainable in law.

93. While proceeding to hold the
appellants guilty of commission of penal
offences, the learned trial court referred to
the principle of law that a person seeking
equity must approach with clean hands. It
indicates that the trial was acting under a
patent misconception of law that an accused
facing a trial has himself approached the
Court and he has to himself disclose the
complete facts that may lead to his
conviction. The trial Court’s observation
indicates its approach is that a failure to
make a complete disclosure of incriminating
facts, rather a failure to make a confession
of quilt, will justify conviction of the
accused persons. The accused persons had
not approached the Court and there was no
obligation on them to have approached the
Court with clean hands, rather it was the
prosecution which had approached the Court
to get the accused persons punished and it
was the duty of the prosecution to prove the
guilt of the accused persons beyond any
reasonable doubt. The approach of the trial
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Court was against the basic principle of
criminal justice system that every person is
presumed to be innocent, unless it is proved
beyond any reasonable doubt that he is
guilty and no accused person is bound to
disclose facts which will ensure his
conviction.

94. Article 20 (3) placed in Part 111
of the Constitution of India, which contains
Fundamental Rights, provides that “No
person accused of any offence shall be
compelled to be a witness against himself.”
Non-disclosure of incriminating facts is a
Fundamental Right of the accused. Equity
can only supplement the law, it cannot
supplant the law and in any case, the
principles of equity will not override the
Fundamental Rights guaranteed under the
Constitution of India. Therefore, the
observation of the trial Court indicates a lack
of understanding of the difference of
approach to be adopted while deciding a
criminal trial as against a civil disputes
reliance.

95. The learned trial court referred to
Section 15 of the Evidence Act, which
provides as under: -

“15. Facts bearing on question
whether act was accidental or intentional.

Where there is a question whether
an act was accidental or intentional, or done
with a particular  knowledge or
intention, the fact that such act formed part
of a series of similar occurrences, in each of
which the person doing the act was
concerned, is relevant.

Hllustrations ...”

96. Section 15 of the Evidence Act

merely provides that where there is a
guestion whether an act was accidental or
intentional, or done with a particular

knowledge or intention, the fact that such
act formed part of a series of similar
occurrences, in each of which the person
doing the act was concerned, is relevant.
This Section merely provides for relevance
of a fact, but it does not provide that a series
of acts would give rise to a presumption of
guilt of the accused.

97. The learned trial court
proceeded to decide as to whether there was
any criminal conspiracy between the
appellants Pradeep Kumar Verma and Amar
Nath Agnihotri. The learned trial court has
referred to a decision of the Hon’ble
Supreme Court in the case of Heera Lal
Bhagwati Vs. CBI: AIR 2003 SC 2545,
wherein it was held that it is difficult to
adduce direct evidence of criminal
conspiracy. However, the difficulty in
adducing direct evidence does not mean that
the prosecution is not required to adduce any
evidence of conspiracy and the Court will
simply presume that the accused persons
had entered into a conspiracy. In absence of
direct evidence, conspiracy has to be proved
by circumstantial evidence.

98. In Esher Singhv. State of
A.P.(2004) 11 SCC 585, the Hon’ble
Supreme Court held that: -

“38. ... the prosecution has to
discharge its onus of proving the case
against the accused beyond reasonable
doubt. The circumstances in a case, when
taken together on their face value, should
indicate the meeting of minds between the
conspirators for the intended object of
committing an illegal act or an act which is
not illegal, by illegal means. A few bits here
and a few bits there on which the
prosecution relies cannot be held to be
adequate for connecting the accused with
the commission of the crime of criminal
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conspiracy. It has to be shown that all
means adopted and illegal acts done were
in furtherance of the object of conspiracy
hatched. The circumstances relied on for
the purposes of drawing an inference
should be prior in point of time than the
actual commission of the offence in
furtherance of the alleged conspiracy.”
(emphasis in original)

99. In the present case PW-6 stated
that the embezzlement was done by Pradeep
Kumar Verma. Amar Nath Agnihotri was
responsible for supervising the work of
Pradeep Kumar Verma and he did not
supervise as per the departmental rules, due
to which embezzlement was made and,
therefore, Amar Nath Agnihotri is also
responsible for the embezzlement. This
statement merely makes out that the accused
Amar Nath Agnihotri was negligent in
performance of his duties, but it does not
establish a criminal conspiracy between the
two accused persons. So far as negligence is
concerned, the statements of witnesses as
well as the provisions contained in the
relevant rules referred to above clearly
demonstrate that it was the post master who
was responsible for the overall working of
the Post Office and maintenance of records
and the treasurer was also responsible for the
accounts. It appears that they have also been
negligent in performance of their duties.
PW-10, who had headed the enquiry team,
stated that the enquiry team had not made
any enquiry regarding who was guilty for
the embezzlement. In view of these facts,
there was absolutely no evidence in the
present case to establish existence of a
criminal conspiracy between the accused
persons.

100. The trial court held that the
members of the enquiry team have given
evidence which establishes complicity of the
accused persons in the commission of

offence in connivance with each other and
the submissions advanced on behalf of the
accused person that they have been
entangled by hatching a conspiracy because
of animosity, is fictitious and fabricated, as
the accused persons could not give any
evidence in support of this contention. The
trial Court ignored the facts that the
prosecution could not give any evidence of
a conspiracy between the accused persons
and the only evidence was that Amar Nath
Agnihotri acted negligently in supervising
the work of the other accused Pradeep
Kumar Verma.

101. Inthisregard, it is relevant to note
that PW-2 clearly stated that the
responsibility of maintenance of the records
of the post office lied on the Postmaster. The
witnesses PW-10 Ram Shiromani Pal had
stated that the Treasurer Alladin was
responsible for maintenance of the records
of the Treasury and discrepancies were
found therein also. In case a mere
negligence in performance of duties can be
sufficient to raise a presumption of a
criminal conspiracy, the treasurer and the
post master should also be treated to be a
part of the conspiracy, but they have not
been made accused in the case.

102. The accused persons cannot be
held to be guilty merely because they could
not prove his innocence. The evidence was
to this effect also that the treasurer and the
post master were also responsible for the
works done, but they have not been made the
accused.

103. The learned trial court has
sentenced the accused persons separately for
the offence of criminal conspiracy, criminal
misappropriation and falsification of
account,  criminal conspiracy  and
falsification of account, criminal conspiracy
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and criminal misconduct under Sections 13
(2) read with Section 13 (1) (c) and (d) and
they have been sentenced separately for the
offence under Section 13 (2) read with
Section 13 (1)(c) and 13 (2) read with 13 (1)
(d) and separate amounts of fine have been
imposed on them for all the aforesaid
offences. This approach of the learned trial
court in multiplying the alleged guilt of the
accused persons manifold, appears to be
vindictive and unjust and it cannot be
appreciated.

104. In view of the aforesaid
discussions, it is established that the
members of the enquiry team have
themselves stated that they did not visit the
Head Post office, Farrukhabad, where the
offence had allegedly been committed. Even
the Investigating Officer did not state that he
had visited the Head Post Office. The
members of the enquiry team stated that they
assumed the amount for which the discharge
journals had not been made available to have
been embezzled. No enquiry was conducted
and no material was produced to establish
that any embezzlement had in fact been
committed. The members of the enquiry
team categorically stated that no enquiry had
been conducted regarding who as guilty for
the alleged embezzlement. The witnesses
have stated that the Postmaster was the over
all in-charge for the day to day work
conducted in the post office but he has not
been prosecuted. The Treasurer was
responsible for preparation of accounts.
Although his name was included as an
accused in the F.I.R. no charge-sheet was
submitted against him. The Investigating
Officer conducted the investigation by
sitting in his office at Lucknow and he has
not taken any steps in the investigation to
ascertain as to whether any embezzlement
had in fact been committed and if yes who
was responsible for the same. He had

conducted the investigation merely on the
basis of the statements given by the
witnesses by coming to his office and the
documents produced by the witnesses to him
while sitting in his office. It shows that no
proper investigation has been carried out
and in fact there is no material to establish
that the appellants had committed any
embezzlement. The prosecution has
miserably failed to prove, what to say about
proving beyond reasonable doubt that, the
accused persons Pradeep Kumar Verma and
Amar Nath Agnihotri have committed any
embezzlement. As such, the judgment of
conviction and sentence passed by the
learned trial court in Case No.18 of 2007:
State through C.B.l. Vs. Pradeep Kumar
Verma an another appears to be
unsustainable in law.

105. Accordingly the Criminal Appeal
No. - 2609 of 2022 and Criminal Appeal No.
- 2261 of 2022 are allowed. The impugned
judgment and order dated 25.08.2022,
passed by the learned Special Judge, P.C.
Act, C.B.I. Court No.4, Lucknow in
Criminal Case No.18 of 2007, arising out of
R.C. No.6 (A) of 2007, under Sections 120-
B, 409, 477-A L.P.C. and Section 13 (2) read
with 13 (1) (c) (d) of Prevention of
Corruption Act, 1988, Police Station
C.B.I./A.C.B. Lucknow is hereby set aside
and the appellants are acquitted of all the
charges for which they have been tried. The
appellant Amar Nath Agnihotri has been
released on bail but the other appellant
Pradeep Kumar Verma is in jail. The
personal bond and sureties filed by the
appellant Amar Nath Agnihotri shall remain
effective for a period of 30 days from today
and within this period he shall file a fresh
personal bond and two sureties under
Section 437-A Cr.P.C. to the satisfaction of
the trial Court for his appearance before the
Hon’ble Supreme Court in case any appeal
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or petition is filed against this order and the
Hon’ble Supreme Court issues notice to
him. The appellant Pradeep Kumar
Verma is in jail and he shall be released
from custody forthwith unless he is
wanted in any other case, subject to the
condition that he shall file a fresh
personal bond and two sureties within a
period of three weeks from the date of
his release from custody, to the
satisfaction of the trial Court under
Section 437-A Cr.P.C.

106. Let a copy of this
order/judgment and the original record
of the lower court be transmitted to the
trial court concerned forthwith for
necessary information and compliance.
The office is further directed to enter the
judgment in  compliance register
maintained for the purpose of the Court.

(2024) 5 ILRA 141
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Criminal Law-Indian Penal Code-1860-
Section s498-A, 304-B-Dowry Prohibition
Act-1961-Sections 3 & 4-The Indian
Evidence Act, 1872- 113B-)- Criminal appeal
has been preferred against the Judgment and
Order of conviction whereby appellant sentenced
to undergo imprisonment for life-Deceased was
found lying on the bed, killed in a brutal manner
at her matrimonial home in suspicious
circumstances-Essential ingredients which need
to be proved in order to attract the offence of
dowry death are proved-Incident of dowry death
proved relying on the presumption as to dowry
death against the appellant-Appellant in his
St.ment u/s 313 Cr.P.C. St.d that he was not
present in the house at the relevant point of time
and a benefit of plea of alibi should be given to
him but the appellant could not produce any
evidence or photograph of birthday celebration
nor the bus tickets round the trip-No credible
evidence is lead by the defence to prove that
accused had gone to attend the birthday party of
his sister’s son-no reason disclosed as to why the
deceased had not joined the appellant-Sentence
of the appellant modified from life imprisonment
to 14 years imprisonment.

Appeal allowed. (E-15)
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Shukla, J.)

1. Heard learned counsel for the
appellant and learned A.G.A. for the State
and perused the record.
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2. The present criminal appeal has
been preferred against the Judgement and
Order of conviction dated 13.03.2019
passed by Additional Sessions Judge, Court
No.15, Kanpur Nagar in Sessions Trial
No0.361 of 2016 (State vs. Ajit Kushwaha)
arising out of Case Crime N0.0023 of 2016,
Police Station Govind Nagar District
Kanpur whereby the appellant has been
convicted under Section 304B IPC and
sentenced to undergo imprisonment for life
and under Section 498-A IPC two years
simple imprisonment and a fine of Rs.5000/-
and in case of default in payment of fine a
further simple imprisonment of one month.
The appellant has further been convicted
under Section 3/4 of Dowry Prohibition Act
for two years simple imprisonment and fine
of Rs.2000/- and in case of default a further
simple imprisonment of 15 days. All the
sentences shall run concurrently. However,
the accused-appellant has been acquitted of
the charge under Section 302 IPC.

3. Shorn of unnecessary details, the
brief facts are as follows:

On 18.01.2016 at 08:50 pm, the
first informant Kamal Sen Mehta lodged a
First Information Report bearing Case
Crime No. 23 of 2016, under Sections 498A,
304B IPC and Section 3/4 of Dowry
Prohibition Act at Police Station Govind
Nagar, District Kanpur Nagar against the
appellant Ajit Kushwaha and 11 others
alleging that the marriage of his youngest
daughter Pooja Kushwaha was solemnized
with Ajit Kushwaha on 31.05.2015. At the
time of marriage, sufficient dowry was
given but later on there was further demand
of dowry of cash Rs.5 lacs to run the
business and a car, which she often
disclosed to her family. She was kept under
starvation and was harassed. On 18.01.2016,
the first informant called his daughter on

telephone but there was no response. He
immediately went to her in-laws’ place and
found the door to be locked. The concerned
police Station was informed, the Police
reached and opened the door and found his
daughter killed in a brutal manner. People in
the vicinity disclosed that they saw the in-
laws fleeing from the spot. Hence, the First
Information Report was lodged.

4. During the course of
investigation, the inquest proceedings were
conducted in the presence of Naib Tehsildar
on 18.01.2016 at 10.00 P.M. and the body
was sent for autopsy. The post-mortem of
the deceased Pooja was conducted on
19.1.2016 at 1.55 P.M.

5. The investigation was conducted
and a Charge Sheet No. 85/2016 dated
17.04.2016 was submitted against accused
Ajit Kushwaha, Ram Lakhan Kushwaha,
Premwati Kushwaha and Sameer under
Sections 498-A, 304-B and 302 IPC and
Section 3/4 Dowry Prohibition Act. Rest
other co-accused were exonerated.

6. On 04.05.2016, the matter was
committed by the learned Chief
Metropolitan Magistrate, Kanpur Nagar to
the Court of Sessions for trial. On
18.05.2016, learned Trial Court framed the
charges against the accused Ajit Kushwaha,
Ram Lakhan  Kushwaha, Premwati
Kushwaha and Sameer under Sections 498-
A, 304-B IPC and Section % of the Dowry
Prohibition Act and alternatively under
Section 302 IPC.

7. The accused denied the charges
and claimed to be tried.

8. To establish the prosecution case,
total seven prosecution witnesses were
examined.
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9. P.W.1 Kamal Sen Mehta, the
father of the deceased in his examination-in-
chief deposed that Pooja Kushwaha was his
third daughter. Her traditional marriage
ceremony took place at Kashmir, Govind
Nagar at Kanpur Nagar on 31.05.2015 with
Ajit Kushwaha after giving sufficient
dowry. Just after the marriage, there was a
demand of dowry of cash Rs. 5 lacs and a
car. They even tortured and gave beatings to
his daughter and kept her under starvation.
Whenever she visited her parental house,
she used to disclose to her family members
about the harassment caused by her in-laws.
Before the traditional marriage ceremony,
his daughter and Ajit Kushwaha performed
the love marriage on 15.1.2015 at Arya
Samaj Temple. Subsequently, on being
pressurized by the close relatives, the
traditional marriage  ceremony  was
organised on 31.05.2015. On 18.01.2016,
when he called his daughter Pooja
Kushwaha on her telephone, she did not
attend the call. Then he went to her in-laws
place where he found the door to be looked.
He informed the police, the police reached
the spot and got the door opened and saw
Pooja lying on bed and brutally killed.
Severe blows were found on the head and
face of the deceased. There was swelling on
the neck and blood was o0ozing out from the
face and nose. It seemed that she was
assaulted with heavy object and neck was
pressed in order to kill her. The local
residents informed that they saw the accused
running from the place of occurrence. The
said witness proved the written Tehrir and
inquest  report. During the  cross-
examination he deposed that he used to run
a tailoring shop. His other daughter Monica
was a widow. He had three daughters, the
eldest one was Monica, then Sucheta Mehta
and the youngest was Pooja. The in-laws of
Sucheta lived nearby his house. Pooja used
to take tuition of 25-30 children and earned

Rs.35,000/-40,000/-. At the time of incident,
Ajit used to work at Reliance Company. He
further added that he was not happy with
Arya Samaj marriage of his daughter. After
the marriage, her in-laws demanded of cash
Rs. 5 lacks to run the business or a car.

10. P.W.2 Monica, the elder sister
of the deceased in her examination-in-chief
supported the version of the first informant.
Just before a week of the incident, her
parents and in-laws of the deceased went to
the Police Station Govind Nagar to settle the
matrimonial  dispute.  Thereafter on
18.01.2016, her father received a call that
due to non-fulfilment of dowry demand,
Pooja had been killed by her in-laws. When
she reached at her in-laws place, she saw
Pooja lying dead on her bed and the blood
was oozing out from her nose and mouth.
There were injuries on her neck, cheek, lips
and other parts of the body. No family
members of her in-laws were present at the
spot. In her cross-examination, she asserted
the prosecution version.

11. P.W.3 Sarvjeet Mehta, the
elder brother of the deceased in his
examination-in-chief asserted the version of
his father and sister.

12. P.W.4 Rakesh Kumar, Nayab
Tehsildar who posted at Kanpur Nagar
proved the inquest proceedings of the
deceased Pooja. According to the opinion of
the Panchas, the deceased appeared to have
died due to throttling. The blood was o0ozing
out from the nose and mouth, there were
injuries on the left side of the neck and
contusion on the face.

13.  P.W.5 Dr. Sangam Singh
Sachan, who was posted as Medical Officer,
at Community Health Centre, Kanpur
deposed that on the alleged date, he was on
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duty at the post mortem house and had
conducted the autopsy According to the
post-mortem report, following ante-mortem
injuries were found on the body of the
deceased:

1. Contusion 12 x 4 cm left side
head above left ear.

2. Contusion 3 x 2 cm., back of head
over occipital region.

3. Laceration and contusions on
inner side of upper and lower lips inner side

4. Contusion 3 x 2 cm. left side of
cheek.

5. Contusion 4 x 2 cm. right side
face, 4 cm below angle of mouth right side.

6. Abraded contusion 13 x 4 cm.
front of neck.

On dissection echymaosis present
in subcutaneous area. Blood and blood clot
in neck tissues. Hyoid bone was fractured.
The cause of death was Asphyxia due ante-
mortem throttling.

14. He deposed that the injury nos.
1 to 5 would have been caused with kicks
and fists and injury no. 6 must have been
caused due to throttling.

15. P.W.6 Constable Milan
Kumar in the examination-in-chief stated
that he was posted as CCTNS on 18.01.2016
at Police Station Govind Nagar. He proved
the Chik FIR (Exhibit Ka-9) which was
entered on the same day and Rapat No. 43 at
20:50 hours and also proved the GD Entry.

16. P.W.7 Vishal Pandey, the
Circle Officer/Investigating Officer stated in
his examination-in-chief that after lodging
of the FIR, he took over the investigation,
made a spot inspection, prepared the site
plan, recorded the statements of the
witnesses under Section 161 Cr.P.C.,
collected the inquest and the post mortem

report, recorded the statement of the accused
and arrested them on 22.01.2016. On
26.03.2016, he recorded the statement of
Monica, the sister of the deceased and
Sarvjeet Mehta, the brother of the deceased
and Udai Kumar, the witness of the inquest.
On 31.03.2016, he recorded the statement of
the other witnesses and on the basis of
incriminating material, he submitted the
charge sheet against the accused Ajit
Kushwaha, Ram Lakhan Kushwaha,
Premwati Kushwaha  and Sameer
Kushwaha. He proved the site plan as
Exhibit Ka-1 and the charge sheet as Exhibit
Ka-12, which was in his hand writing and
signed by him.

17. After the prosecution evidence,
the statement of the accused were recorded
under Section 313 Cr.P.C. and three defence
witnesses were also examined, namely,
Manju Maurya, Parasu Ram and Vikram
Singh as DW-1, 2 and 3 respectively.

18. The accused in their statement
recorded under Section 313 Cr.P.C. stated
that the charge sheet was submitted on
incorrect facts. He stated that he solemnized
love marriage with the deceased and there
was no demand of dowry of cash Rs. 5 lacs
or a car nor she was harassed. It was an
intercaste love marriage against their
parent’s will at Arya Samaj. His parents
used to live in the village while he and his
wife Pooja lived at Labour Colony, Dada
Nagar, Kanpur. Her friends visited to meet
her even after the marriage. On 17.01.2016,
he had to go to Lucknow to attend the
birthday celebration of his sister’s son but
Pooja did not agree to accompany him, so he
went alone and returned back on the next
day and found her dead.

19. D.W.1 Manju Maurya was the
real sister of the accused Ajit Kushwaha
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who on oath stated that the birthday of her
son was celebrated on 17.1.2016 at
Lucknow and Ajit also joined the
celebration and returned on the next date.
On 19.01.2016, she came to know that when
Ajit came to Lucknow to attend the function
on the same night, some unknown persons
killed Pooja by throttling her neck.

20. D.W.2 Parasu Ram who was
the Gram Pradhan of Village Damraas stated
that the co-accused Ram Lakhan used to live
in his village and looked after his agriculture
land. His younger son aided him in his work.
His wife too remained at the village while
Ajit Kushwaha his elder son used to live at
Dada Nagar Colony at Kanpur.

21. D.W.3 Vikram Singh in his
defence stated that he was an auto driver and
on 17.01.2016 at around 1:00 pm he went to
drop Ajit Kushwaha at the Bus Station,
while on the way Ajit disclosed that he was
going to Lucknow at his sister’s house.

22. Having heard the learned counsel
for the appellant, learned A.G.A. for the
State and after perusal of the record, we find
that the prosecution witnesses have asserted
in their testimonies that the marriage of
Pooja was solemnised with Ajit Kushwaha
on 31.05.2015. The alleged incident took
place on 18.01.2016, which occurred within
seven years of the marriage. There was
demand of dowry of cash Rs.5 lacs to run the
business and a car.

23. As far as unnatural death of the
deceased Pooja Kushwaha at her
matrimonial home is concerned, it has been
stated by the prosecution witnesses that
when they reached her in-laws house, they
found the door to be locked. On information,
the local police reached the spot and opened
the door and found the dead body of Pooja

Kushwaha lying Killed in a brutal manner. In
such circumstances, the deceased died an
unnatural death in suspicious circumstances
at her matrimonial home. The appellant in
his statement under Section 313 Cr.P.C.
stated on oath that on 17.01.2016, he went to
Lucknow to attend the birthday party of his
sister’s son and returned back on 18.01.2016
and then came to know about the death of
his wife Pooja. P.W.-2 Monica, the sister of
the deceased in her examination-in-chief
deposed that a week before the incident, her
parents and the in-laws of Pooja went to the
police station for the settlement of the
matrimonial dispute which indicates that
there were estranged relationship between
them. According to the post mortem report,
six ante-mortem injuries were found on the
body of the deceased. The cause of death
was Asphyxia due to ante mortem throttling.
The hyoid bone was also found fractured.

24.  While discussing about the
demand of dowry for business purpose etc.,
the Hon’ble Supreme Court in Bachani
Devi and another vs. State of Haryana
(2011) 4 SCC 427 has held that :

“If a demand for property or
valuable security directly or indirectly has
nexus with marriage such demand would
constitute demand for dowry. Cause or
reason for such demand is immaterial.”

25. Dowry Demand as referred in
Section 304-B IPC which reads as under:

“304-B. Dowry death-(1) Where
the death of a woman is caused by any burns
or bodily injury or occurs otherwise than
under normal circumstances within seven
years of her marriage and it is shown that
soon before her death she was subjected to
cruelty or harassment by her husband or any
relative of her husband for, or in connection
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with, any demand for dowry, such death
shall be called ‘dowry death’, and such
husband or relative shall be deemed to have
caused her death.

Explanation- For the purposes of
this sub-section, ‘dowry’ shall have the
same meaning as in Section 2 of the Dowry
Prohibition Act, 1961 (28 of 1961).

(2) Whoever commits dowry
death shall be punished with imprisonment
for a term which shall not be less than seven
years but which may extend to
imprisonment for life.”

26. The essential ingredients which
need to be proved in order to attract the
offence of dowry death is as follows:

(i) Death is caused in unnatural
circumstances.

(i) Death must have occurred
within seven years of the marriage of the
deceased.

(i) 1t needs to be shown that soon
before her death, the deceased was
subjected to cruelty or harassment by her
husband or any relative of her husband for,
or in connection with, any demand for
dowry.

27. Coming to the first ingredient, the
post mortem report suggests that the
deceased died due to Asphyxia as a result of
ante-mortem throttling. There were six ante-
mortem injures around the head and face.
The door was found locked and it could be
opened after the intervention of the Police
and the dead body of deceased was found
lying on the bed, killed in a brutal manner.
Therefore, it is proved beyond doubt that the
deceased died an unnatural death at her
matrimonial house.

28. The second ingredient is also
proved as the marriage between the

deceased and the appellant took place on
31.05.2015 and death of the deceased took
place on 18.01.2016 which is within seven
years of time frame.

29. The third ingredient was also
proved. From the perusal of record, it
transpires that P.W.1, PW.2 and P.W.3 in
their testimony asserted that accused
appellant demanded cash Rs.5 lacs to run the
business and a car. Soon after the marriage,
she was subjected to harassment and was
kept under starvation. Whenever, she visited
her parental house she used to disclose the
atrocities caused to her at the matrimonial
house. A week before the incident, the
parties went to the police station for
settlement of the matrimonial dispute. Thus,
the deceased was subjected to harassment,
soon before her death in connection with the
dowry.

30. Section 113-B of the Evidence Act
raises a presumption against the accused
which reads as under:

“]113-B. Presumption as to dowry
death- When the question is whether a
person has committed the dowry death of a
woman and it is shown that soon before her
death such woman had been subjected by
such person to cruelty or harassment for, or
in conn3ection with, any demand for dowry,
the court shall presume that such person had
caused the dowry death.

Explanation- For the purposes of
this section, ‘dowry death’ shall have the
same meaning as in Section 304-B of the
Indian Penal Code (45 of 1860).”

31. A reading of Section 113-B of
the Evidence Act shows that there must be
material to show that soon before the death
of woman, such woman was subjected to
cruelty or harassment for or in connection
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with demand of dowry, then only a
presumption can be drawn that a person has
committed the dowry death of a woman. It
is then up to the appellant to discharge this
presumption.

32. From the evidence as discussed
about the incident of dowry death has been
proved safely relying on the presumption as
to dowry death against the appellant.

33. An overall appreciation of the
evidence adduced, it is apparent that the
appellant in his statement under Section 313
Cr.P.C. stated that he was not present in the
house at the relevant point of time and a
benefit of plea of alibi should be given to
him. He claimed that he went to his sister’s
house at Lucknow to celebrate the birthday
of his sister’s son on 17.01.2016 and
returned back on 18.01.2016 and found his
wife killed in a brutal manner. But the
appellant could not produce any evidence or
photograph of birthday celebration nor the
bus tickets round the trip.

34. It is well settled law, when a
plea of alibi is taken by an accused, the
burden of proof is upon him to establish
the same by positive evidence after the
onus as regards the presence on the spot is
established by the prosecution. In this
context, it may be usefully reproduce a
few paragraph from the case of Binay
Kumar v. State of Bihar (1997) 1 SCC
283 : JT (1996) 10 SC 79 :

“22. We must bear in mind that
an alibi is not an exception (special or
general) envisaged in the Penal Code,
1860 or any other law. It is only a rule of
evidence recognised in Section 11 of the
Evidence Act that facts which are
inconsistent with the fact in issue are
relevant. Illustration (a) given under the

provision is worth reproducing in this
context:

“The question is whether A
committed a crime at Calcutta on a certain
date; the fact that on that date, A was at
Lahore is relevant.

23. The Latin word alibi means
“elsewhere” and that word is used for
convenience when an accused takes
recourse to a defence line that when the
occurrence took place he was so far away
from the place of occurrence that it is
extremely improbable that he would have
participated in the crime. It is a basic law
that in a criminal case, in which the
accused is alleged to have inflicted
physical injury to another person, the
burden is on the prosecution to prove that
the accused was present at the scene and
has participated in the crime. The burden
would not be lessened by the mere fact that
the accused has adopted the defence of
alibi. The plea of the accused in such cases
need be considered only when the burden
has been discharged by the prosecution
satisfactorily. But once the prosecution
succeeds in discharging the burden it is
incumbent on the accused, who adopts
plea of alibi, to prove it with absolute
certainty so as to exclude the possibility of
his presence at the place of occurrence.
When the presence of the accused at the
scene of occurrence has been established
satisfactorily by the prosecution through
reliable evidence, normally the court would
be slow to believe any counter-evidence to
the effect that he was elsewhere when the
occurrence happened. But if the evidence
adduced by the accused is of such a quality
and of such a standard that the court may
entertain some reasonable doubt regarding
his presence at the scene when the
occurrence took place, the accused would,
no doubt, be entitled to the benefit of that
reasonable doubt. For that purpose, it
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would be a sound proposition to be laid
down that, in such circumstances, the
burden on the accused is rather heavy. It
follows, therefore, that strict proof is
required for establishing the plea of alibi.”

35. Applying the above principles
in the facts of this case, we find that no
credible evidence is lead by the defence to
prove that accused had gone to attend the
birthday party of his sister’s son. No school
records are produced to show that the date of
birth of his sister’s son was the day prior to
the incident. No independent witness was
produced to prove the appellant’s presence
at Lucknow. There is no reason disclosed as
to why the deceased had not joined the
appellant. Taken cumulatively, we do not
consider the plea of alibi to be established by
the defence.

36. From the discussion above, it is
evident that all the three ingredients of
dowry death have been proved. The
marriage of the deceased took place on
31.05.2015 and the death of the deceased
took place on 18.01.2016, which is within
seven years of time frame. From the perusal
of the testimony of the prosecution
witnesses P.W.1, P.W.2 and P.W.3 who
have asserted that there was demand of
dowry of cash Rs. 5 lacs to run business and
a car which the deceased disclosed to her
family members whenever she visited her
parental house. Matrimonial discord
between the deceased and her husbhand was
existing regarding which both the families
approached the police station for the
settlement of dispute. The deceased died an
unnatural death in suspicious circumstances
at her matrimonial home. Six ante-mortem
injuries were found on her face and neck.
The cause of death was Asphyxia due to
ante-mortem throttling. After the incident,
the house was found locked and after the

intervention of the police, the house was
opened where Pooja was found lying killed
in a brutal manner. Therefore, all the
ingredients of Section 304-B IPC have been
satisfied pointing towards the guilt of the
appellant.

37. Finally, coming to the question
of sentence, we find that the trial court had
awarded the life imprisonment to the
accused appellant Ajit Kushwaha under
Section 304-B IPC. Punishment under
Section 304-B IPC varies from seven years
to life imprisonment. When the court
proceeds to award maximum permissible
sentence for an offence, it is the cardinal
principle of law that reasons have to be
given for awarding such maximum
punishment. We do not find any such reason
given by the trial court. We otherwise find
that there are no circumstances which may
justify awarding of extreme punishment to
the accused appellant Ajit Kushwaha in the
facts of the present case. Considering the
evidence in his entirety, we are of the
considered view that punishment of life
under Section 304-B IPC to the accused
appellant Ajit Kushwaha is not warranted.

38. In Hem Chand Vs. State of
Haryana (1994) 6 SCC 727, the Supreme
Court has observed that though punishment
under Section 304-B varies from 7 years to
life but award of extreme punishment should
not be as a matter of course and must be
awarded in rare cases. In paras 7 and 8, the
Hon’ble the Supreme Court observed as
under:

“7. Now coming to the question of
sentence, it can be seen that Section 304-B
I.P.C. lays down that:

"Whoever commits dowry death
shall be punished with imprisonment for a
term which shall not be less than seven years
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but which may extend to imprisonment for
life."

The point for consideration is
whether the extreme punishment of
imprisonment for life is warranted in the
instant case, A reading of Section 304-B
I.P.C., would show that when a question
arises whether a person has committed the
offence of dowry death of a woman that all
that is necessary is it should be shown that
soon before her unnatural death, which took
place within seven years of the marriage, the
deceased had been subjected, by such
person, to cruelty or harassment for or in
connection with demand for dowry. If that is
shown then the court shall presume that
such a person has caused the dowry death.
It can therefore be seen that irrespective of
the fact whether such person is directly
responsible for the death of the deceased or
not by virtue of the presumption, he is
deemed to have committed the dowry death
if there were such cruelty or harassment and
that if the unnatural death has occurred
within seven vyears from the date of
marriage. Likewise there is a presumption
under Section 113-B of the Evidence Act as
to the dowry death. It lays down that the
court shall presume that the person who has
subjected the deceased wife to cruelty before
her death shall presume to have caused the
dowry death if it is shown that before her
death, such woman had been subjected, by
the accused, to cruelty or harassment in
connection with any demand for dowry.
Practically this is the presumption that has
been incorporated in Section 304-B I.P.C.
also. It can therefore be seen that
irrespective of the fact whether the accused
has any direct connection With the death or
not, he shall be presumed to have committed
the dowry death provided the other
requirements mentioned above are satisfied.
In the instant case no doubt the prosecution
has proved that the deceased died an

unnatural death namely due to
strangulation, but there is no direct evidence
connecting the accused. It is also important
to note in this context that there is no charge
under Section 302 I.P.C. The trial court also
noted that there were two sets of medical
evidence on the file in respect of the death of
the deceased. Dr. Usha Rani, P.W. 6 and Dr.
Indu Latit, P.W. 7 gave one opinion.
According to them no injury was found on
the dead body and that the same was highly
decomposed. On the other hand, Dr. Dalbir
Singh, P.W. 13 who also examined the dead
body and gave his opinion, deposed that he
noticed some injuries at the time of re-post
mortem examination. Therefore at the most
it can be said that the prosecution proved
that it was an unnatural death in which case
also Section 304-B I.P.C. would be
attracted. But this aspect has certainly to be
taken into consideration in balancing the
sentence to be awarded to the accused. As a
matter of fact, the trial court only found that
the death was unnatural and the aspect of
cruelty has been established and therefore
the offences punishable under Sections 304-
B and 201 I.P.C. have been established. The
High Court in a very short judgment
concluded that it was fully proved that the
death of the deceased in her matrimonial
home was a dowry death otherwise than in
normal circumstances as a result of cruelty
meted out to her and therefore an offence
under Section 304-B I.P.C. was made out.
Coming to the sentence the High Court
pointed out that the accused-appellant was
a police employee and instead of checking
the crime he himself indulged therein and
precipitated in it and that bride killing cases
are on the increase and therefore a serious
view has to be taken. As mentioned above
Section 304-B I.P.C. only raises
presumption and lays down that minimum
sentence should be seven years but it may
extend to imprisonment for life. Therefore
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awarding  extreme  punishment  of
imprisonment for life should be in rare cases
and not in every case.

8. Hence, we are of the view that a
sentence of 10 years' R.l. would meet the
ends of justice. We, accordingly while
confirming the conviction of the appellant
under Section 304-B 1.P.C. reduce the
sentence of imprisonment for life to 10
years' R.l. The other conviction and
sentence passed against the appellant are,
however, confirmed. In the result, the appeal
is dismissed subject to the above
modification of sentence.”

39. Recently in G.V. Siddaramesh
V. State of Karnataka (2010) 3 SCC 152,
Hon’ble Apex Court while allowing the
appeal filed by the accused only on the
question of sentence altered the sentence
from life term to 10 years on more or less
similar facts. Hon’ble H.L. Dattu, J. (as His
Lordship then was) speaking for the Bench
held as under: (SCC p. 160, para 31)

“31. In conclusion, we are
satisfied that in the facts and circumstances
of the case, the appellant was rightly
convicted under Section 304-B IPC.
However, his sentence of life imprisonment
imposed by the courts below appears to us
to be excessive. The appellant is a young
man and has already undergone 6 years of
imprisonment after being convicted by the
Additional Sessions Judge and the High
Court. We are of the view, in the facts and
circumstances of the case, that a sentence of
10 years’ rigorous imprisonment would
meet the ends of justice. We, accordingly
while confirming the conviction of the
appellant under Section 304-B IPC, reduce
the sentence of imprisonment for life to 10
years’ rigorous imprisonment. The other
conviction and sentence passed against the
appellant are confirmed.”

40. In Kashmira Devi Vs. The
State of Uttarakhand, AIR 2020 SC 652,
the principle laid down in Hem Chand
(supra) has been reiterated and the court
observed in para 24:-

“24. Having arrived at the above
conclusion the quantum of sentence requires
consideration. The High Court has awarded
life imprisonment to the appellant on being
convicted under Section 304-B IPC. The
minimum sentence provided is seven years
but it may extend to imprisonment for life. In
fact, this Court in the case of Hem Chand Vs.
State of Haryana (1994) 6 SCC 727 has held
that while imposing the sentence, awarding
extreme punishment of imprisonment for life
under Section 304-B IPC should be in rare
cases and not in every case. Though the
mitigating factor noticed in the said case
was different, in the instant case keeping in
view the age of the appellant and also the
contribution that would be required by her
to the family, while husband is also aged and
further taking into consideration all other
circumstances, the sentence as awarded by
the High Court to the appellant herein is
liable to be modified.”

41. Applying the principle of law as
laid down in the aforementioned cases and
having regard to the totality of facts and
circumstances of this case, we are of the
considered opinion that the deceased has
been done to death on account of several
injuries caused to her. The homicidal death
has occurred just within an year of marriage.
Once the plea of alibi is discarded and the
presumption of Section 113-B is not
discharged, the appellant will have to be
awarded commensurate punishment in the
case. We therefore hold that the appellant is
liable to punishment of 14 years
imprisonment, which shall meet the ends of
justice. Accordingly, we modify the
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sentence of the appellant from life
imprisonment to that of 14 years
imprisonment. In our view, this case does
not fall in the category of a ‘rare case’ so as
to award to the appellant life imprisonment
especially when the Trial Court has not
recorded any specific finding for acquittal
under Section 302 IPC.

42. In the light of the foregoing
discussion, the impugned judgment and
order of conviction dated 13.03.2019 passed
by Additional Sessions Judge, Court No.15,
Kanpur Nagar in Sessions Trial No. 361 of
2016 (State vs. Ajit Kushwaha), stands
modified.

43. The accused appellant Ajit
Kushwaha is in custody since 22.01.2016
and has remained in jail ever since then. The
actual period of incarceration undergone by
him is about more than eight years. We are
of the considered view that the sentence
awarded to accused appellant Ajit
Kushwaha under Section 304-B IPC be
modified to the sentence of 14 years
imprisonment. The fine and the default
sentence shall remain maintained. The
appellant Ajit Kushwaha shall serve out the
remaining sentence if not already served
provided he is not wanted in any other case.

44. Inview of the above, the present
criminal appeal consequently succeeds and
is allowed in part to that extent.

45. The Trial Court records be
returned back and consigned to record.
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1. These appeals are directed against
judgment and order of conviction and
sentence dated 26.4.2019 and 29.4.2019,
passed by Sessions Judge, Amroha, in
Sessions Trial No. 172 of 2016 (State Vs.
Matgulla @ Ajay and another), arising out
of Case Crime No0.60 of 2016; and Sessions
Trial No.171 of 2016 (State Vs. Matgulla @
Ajay) arising out of Case Crime No.62 of
2016, Police Station Hasanpur, District
Amroha, whereby the accused appellants
Matgulla @ Ajay and Sanjay have been
convicted and sentenced to life
imprisonment alongwith fine of Rs.30,000/-
each under Section 302/34 IPC and on
failure to deposit fine to undergo additional
imprisonment for one year; two years
rigorous imprisonment under Section 504
IPC, and also accused appellant Matgulla @
Ajay has been convicted and sentenced to
one year rigorous imprisonment alongwith
fine of Rs.5,000/- under Section 4/25 of the
Arms Act and on failure to deposit fine to
undergo additional imprisonment for three
months. All sentences are to run
concurrently.

2. Written report of informant Lala
(PW-1) forms the basis of prosecution case
as per which his brother had lit fire near the
graveyard and was sitting by it, to warm
himself in cold weather, when the two
accused arrived and started hurling abuses to
the informant’s brother. The incident is of
13.2.2016 at 6.30 PM. Ranjeet (PW-2), the
informant’s  brother  (deceased) and
Dharmpal (not produced) objected to the
abuses whereafter the accused persons
inflicted knife blows on the deceased. On
the basis of such written report the first
information report came to be lodged on the
date of incident under Sections 307, 504 IPC
at 9.30 hours as Case Crime No.60 of 2016.
The Investigating  Officer  collected
bloodstained and plain earth from the place

of occurrence. Recovery memo in that
regard has been exhibited as Ex.Ka-10. The
injured brother was rushed to the local
primary health centre wherein the doctor
incharge examined him and vide his report
(Ex.Ka-2) indicated following injuries on
him:-

“(1) I/'w 3 x 1 cm on left side of chest
10 cm above umbilicus.”

3. The injured brother died couple
of hours later. Inquest was conducted around
9.00 pm on the date of incident (Ex.Ka-4).
Postmortem was conducted on the next date
i.e. 1422016 at 1.00 pm. As per the
postmortem report (Ex.Ka-3), following
ante-mortem injuries were found on the
deceased:-

“Stabbed wound size 3.5 cm x 1
cm X cavity deep, margins are inverted,
present on left side of abdomen, 12 c¢cm
below left nipple and 12 cm above umbilicus
and 3 cm lateral to midline.”

4. The cause of death has been
specified as shock due to ante-mortem
injury. Clothes worn by the deceased were
also taken in custody and all such recovered
materials were sent to Forensic Research
Laboratory, Agra.

5. Accused Matgulla was thereafter
arrested on 15.2.2016 and on his pointing
out the weapon of assault i.e. knife was
recovered from the bushes nearby the
place of occurrence. The recovery of knife
has been exhibited as Ex.Ka-11. Another
first information report under Section 4/25
of the Arms Act was then registered on
15.2.2016, at 20.10 hours, being Case
Crime No0.62 of 2016. The recovered knife
was also sent to FSL, Agra for its scientific
examination.
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6. The report of FSL has been
exhibited as Paper No0.23-A. As per this
report blood was found on all items
including the knife. However, blood on the
knife was found disintegrated, and therefore,
it could not be matched. Investigation
ultimately concluded with submission of
chargesheet (Ex.Ka-14) against the accused
appellants under Section 302, 307, 504 IPC.
A separate chargesheet (Ex.Ka-20) was also
submitted against the accused Matgulla
under Section 4/25 of the Arms Act.
Cognizance was taken on the chargesheets,
whereafter the case was committed to the
court of sessions where it got registered as
Sessions Trial Nos.171 and 172 of 2016.
The accused appellants denied the charges
framed against them and demanded trial.

7. In addition to the documentary
evidence adduced during the trial, the
prosecution has relied upon the oral
testimony of two witnesses of fact, namely
Lala (PW-1) and (Ranjeet) PW-2. PW-1 is
the informant. In his examination-in-chief
he has stated that the incident occurred at
6.30 pm. The deceased had lit fire and was
sitting near it to warm himself when the two
accused came and started abusing his
brother. Deceased, Ranjeet and Dharmpal
objected to it, whereafter accused Sanjay
caught hold the deceased and accused
Matgulla stabbed him with a knife. PW-1
admits that he has not seen the incident
himself. Rather, he was going to ease
himself near the graveyard and when he
arrived at the spot the accused had left. He
only claims to have seen the two accused
fleeing from the spot. Matgulla was
carrying knife in his hand while running
away. He claims that he, together with his
injured brother came to police station and
got the written report scribed. PW-1 has
stated that his house is about 100 paces
from the place of incident. He was in the

habit of going to the same graveyard to
ease himself. He has also stated that after
causing the stab injury the accused left
towards the north. He later specified
during cross-examination that he saw the
accused from a distance of about 20 paces,
and there was no other villager at the place
of occurrence. He has admitted that there
existed no dispute between the deceased
and the accused. He further claimed that
when he came to the place of occurrence
he was informed by the injured brother
that accused Sanjay had caught hold of
him while accused Matgulla stabbed him.
He stated that this fact was informed to the
Investigating Officer and the fact that this
was not mentioned in his statement under
Section 161 Cr.P.C. cannot be explained.
He also stated that alongwith the deceased
brother, Ranjeet and Dharmpal were also
sitting by the side of fire but they made no
attempt to save his brother.

8. However, in his further cross-
examination, PW-1 has claimed that he
saw the incident himself. Other villagers
came later. He also claimed that accused
persons threatened him with knife; he was
pushed by them before fleeing.

9. The other prosecution witness of
fact namely, Ranjeet (PW-2) has also
supported the prosecution case. PW-2,
however, offers somewhat distinct narration
of the incident. As per him the accused
persons hurled abuses on the deceased
because deceased had earlier objected to the
plucking of sugarcane from the field and had
also beaten the accused. PW-2 has further
stated that after the incident occurred, he
raised an alarm alongwith Dharmpal and
rushed towards the village. At some distance
he saw PW-1 and informed the incident to
him. In his cross-examination PW-2 has
stated that the deceased was like an uncle to
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him and lived at a distance of 50 metres from
his house.

10. PW-2, however, claimed that
apart from himself and Dharmpal, two other
persons namely, Rahul and Sovinder were
also warming themselves by the fire lit by
deceased. Rahul and Sovinder have not been
produced. This part of the testimony of PW-
2 does not find support either from PW-1 or
from any other evidence on record. This
witness, however, states that PW-1 was not
even present at the place of occurrence. He
has denied that the Investigating Officer was
informed by him that he came to the village
and informed the incident to PW-1. PW-2
has also stated that police arrived nearly
after half an hour later and took the injured
alongwith PW-1. According to PW-2 the
informant’s brother had fainted on being
stabbed and he was not in a position to
speak.

11. PW-3 is the doctor, who had
examined the injured. He has stated that
there was a solitary cut injury of the size 3x1
cm on left side of chest 10 cm above the
umbilicus. This injury could have come with
a sharp object.

12. PW-4 is doctor Farid Husain,
who has conducted the postmortem of the
deceased. He has stated that the solitary
injury was caused by a sharp object and the
corners were inverted.

13. PW-5 is the Investigating
Officer, who has proved the police papers.
He also arrested the accused and proved the
recovery of knife. In his cross-examination
the witness has admitted that the informant
did not inform him that accused Sanjay had
caught hold of the deceased. This witness
has clearly stated that he found no traces of
any fire lit at the place of occurrence. PW-6

is also a formal witness, who has proved the
police papers.

14. The evidence led during trial
has been confronted to the accused, who
have denied the evidence adduced against
them during trial. Matgulla has denied that
any knife was recovered on his pointing out.
Similar stand of denial was taken by both the
accused’s. It is on the basis of the above
evidence that the Court of Sessions has
convicted the accused appellants and
sentenced them as per above.

15. Sri Rahul Saxena, appearing for
the appellants submits that the appellants
have been falsely implicated; there was no
motive on their part to commit the offence;
recovery of knife from accused Matgulla is
not reliable since the recovery was from
open bushes and is otherwise refuted by
testimony of witness; there is no
independent witness to the recovery of
knife; there is no disclosure statement of the
accused pursuant to which the recovery was
made; the testimony of PW-1 and PW-2 are
not reliable.

16. Sri Vikas Goswami, learned
A.G.A., on the other hand, submits that the
witnesses are reliable and  minor
contradictions in their testimony cannot be
relied upon to discredit the prosecution case.
The State counsel further argues that there
was a definite motive to commit the offence
by the accused and that the testimony of
PW-1 and PW-2 have rightly been relied
upon by the trial court. Submission is that
Court of Sessions has evaluated the
evidence on record in correct perspective
and that the appeals lack merit.

17.  We have heard Sri Rahul
Saxena, learned counsel for the accused
appellants as well as Sri Vikas Goswami,
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learned A.G.A. for the State and carefully
perused the evidence on record. Original
records of trial court have also been
examined by us.

18. Prosecution case, in this case,
emanates on the written report, wherein it is
specifically alleged that the incident
occurred at about 6.30 in the evening on
13.2.2016. In the written report it is alleged
that when the deceased objected to hurling
of abuses by the accused persons both the
accused stabbed the deceased. In the FIR
there is no specific role assigned to any of
the two accused. However, in the injury
report as well as postmortem it is apparent
that there was a solitary stab wound caused
to the deceased. The prosecution case
essentially relies upon the recovery of knife
allegedly made on the pointing out of the
accused appellant Matgulla as well as
testimony of two prosecution witnesses of
fact namely, PW-1 and PW-2.

19. PW-1 in his examination-in-
chief has stated that the deceased objected to
the hurling of abuses by the accused on
which accused Sanjay had caught hold the
deceased and accused Matgulla stabbed
him. This part of the testimony of PW-1 is
stated in court and does not find reference in
the FIR. PW-1 has admitted that he has not
seen the incident, wherein his brother was
stabbed. In his examination-in-chief he has
only stated that he saw the two accused
fleeing from the place of occurrence. In the
cross-examination he is specific that he has
not seen the incident himself. PW-1 has
further stated that he saw the two accused
fleeing from a distance of twenty paces and
that no other villager had come. From the
testimony of PW-1 we find that he was
neither present at the place of occurrence
when the deceased was stabbed nor he has
seen the incident with his own eyes. This

witness cannot be stated to be an eye-
witness. The most that can be attributed to
PW-1 is that he saw the accused running
from the place of occurrence. The place of
occurrence in the present case is the
graveyard which is a deserted place. It has
come in evidence that there were bushes
around and people generally used the
location to ease themselves. It is also
admitted that there was no source of light.
The incident has occurred in the month of
February and the witnesses have themselves
suggested that it was dark. Though the
witnesses have claimed that it was not fully
dark but from the evidence available on
record we find that the source of light was
lacking at the place of occurrence. We are
doubtful of the prosecution case that even in
the absence of source of light PW-1 could
have identified accused persons from a
distance of twenty paces. It appears more
probable to us that PW-1 arrived later at the
place of occurrence and that by then the
accused had already left.

20. PW-2 is the other witness of
fact, who has supported the prosecution
case. As against the version of PW-1 that
deceased was sitting by the fire alongwith
Dharmpal and Ranjeet, PW-2 has claimed
that two more persons namely, Rahul and
Sovindar were also present at the place of
occurrence. He has categorically stated that
PW-1 was not present at the place of
occurrence. PW-2 has stated that though
there were four persons but none of them
attempted to save the deceased. PW-2 has
been confronted with his previous statement
made to the Investigating Officer, wherein
he had alleged that he raised alarm and
informed the villagers about the incident and
when he left the place the injured was still
lying at the spot. PW-2 moreover has stated
that police arrived soon after the incident
and had taken the injured to the doctor
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alongwith PW-1. The Investigating Officer,
however, had denied that he had come to the
place of occurrence or that he had taken the
injured to the hospital. Although the
Investigating Officer has stated that some
local policemen may have come to take the
injured but he is not definite in that regard.
The version of PW-2 that there were four
persons sitting alongwith the deceased is
clearly at variance with the prosecution
version. There is also material improvement
in the statement of PW-2 from what he has
initially disclosed to the Investigating
Officer. On the basis of evaluation of
evidence on record we find do not find PW-
2 to be a reliable witness. His presence
appears to be doubtful, particularly as he
neither tried to save the injured nor took him
to the hospital and was also not the person,
who lodged the report.

21. The other aspect which requires
examination in this case is the recovery of
knife on the pointing out of accused
Matgulla. The recovery memo of knife is
Ex.Ka.11 which shows that there is no
independent witness to the recovery of
knife. The knife otherwise has been
recovered from the bushes near the place of
occurrence close to graveyard. The manner
in which the knife is said to have been
recovered on the pointing out of the accused
appellant Matgulla raises more questions
than it answers.

22. First and foremost, we find that
though it is alleged that accused Matgulla
was arrested on 15.2.2016 and he admitted
his guilt before the police personnel and also
offered to get the knife recovered but
admittedly no disclosure statement has been
prepared of accused Matgulla nor any
panchnama has been contemporaneously
recorded by the Investigating Officer. The
absence of panchnama also shows that there

were no independent witnesses who had
witness the disclosure allegedly made by the
accused. In the absence of disclosure
statement of accused or its contemporaneous
recording in the presence of independent
witnesses the alleged recovery of knife
cannot be taken in evidence in terms of
Section 27 of Indian Evidence Act, 1872.

23. The site plan otherwise shows
that the recovery of knife is from a place
quite close to the place of occurrence. It is
difficult to believe that the knife lying in the
close vicinity of the injured was not noticed
for two days. There is absolutely no reason
as to why no independent person was
associated either at the time of making of
disclosure statement of the accused or when
the recovery itself was allegedly made. Mere
statement that no independent person was
willing to testify is not backed by any details
furnished by the Investigating Officer of the
persons whom he tried to associate in this
process. The knife although is alleged to
have blood stains but as per FSL report it is
not proved that the blood found on the knife
is human blood. The recovery of knife
therefore cannot be relied upon as a
circumstance against the accused appellants.

24. In the facts of the case apart
from testimony of two witnesses there is no
other evidence brought on record to
implicate the accused appellants. So far as
PW-1 is concerned we have already
observed that his testimony cannot be
treated to be that of an eye-witness,
inasmuch as he was not present at the place
of occurrence at the time of incident and
came later by when the incident had
occurred. We have also observed that there
was no source of light and as it was
somewhat dark the possibility of accused’s
being recognized from a distance is remote.
The place of occurrence is a graveyard
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having bushes all around and it was being
used by the villagers for the purposes of
defecation etc. So far as PW-2 is concerned
we find that his testimony cannot be relied
upon as there are material contradictions in
his  version. There are otherwise
improvements made in his testimony from
what was disclosed earlier at the stage of
investigation. We, therefore, do not found
the testimony of PW-2 to be reliable or safe
in order to convict the accused appellants.
These aspects appear to have been
overlooked by the trial court and the
statement of witnesses have been relied
upon routinely without due care and caution.
The conclusions drawn by the trial court on
the aspect of appellants’ guilt is thus found
to be contrary to the weight of evidence on
record.

25. Record otherwise shows that
appellant Matgulla @ Ajay is in jail for last
more than eight years, whereas accused
Sanjay has undergone incarceration of
almost six years. Upon evaluation of
prosecution evidence we find that the
accused appellants are clearly entitled to
benefit of doubt, inasmuch as the
prosecution has not succeeded in
establishing its case against the accused
appellants beyond reasonable doubt. The
findings of the trial court that the guilt of
accused appellants are established beyond
reasonable doubt are thus reversed.

26.  Consequently, the appeals
succeed and are allowed. The judgment and
orders of conviction and sentence of the
accused appellants Matgulla @ Ajay and
Sanjay are set aside. The appellants shall be
set to liberty unless they are required in any
other case, subject to compliance of Section
437A Cr.P.C.
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1. This appeal is directed against
judgment and order of conviction and
sentence dated 25.5.2019, passed by the
Special Judge (SC/ST Act), Shahjahanpur in
Sessions Trial No. 1936 of 2003 (State Vs.
Shyamveer), arising out of Case Crime No.
75 of 2000, Police Station Madanapur,
District Shahjahanpur, whereby the accused
appellant Shyamveer has been convicted
and sentenced to life imprisonment
alongwith fine of Rs.50,000/- under Section
376 IPC read with Section 3(2)(v) SC/ST
Act and on failure to deposit fine to undergo
additional simple imprisonment for one
year; five years rigorous imprisonment
alongwith fine of Rs.10,000/- under Section
452 IPC and on failure to deposit the fine to
undergo additional simple imprisonment for
two months; and six months rigorous
imprisonment alongwith fine of Rs.500/-
under Section 323 IPC and on failure to
deposit fine to undergo additional simple
imprisonment for fifteen days. Sentences are
to run concurrently.

2. Informant in the present case is
the husband of the victim, who has reported
that on 21.5.2000 he had gone for work and
his wife and children were at home. At about
8.00 in the evening accused Shyamveer, a
resident of the same village, entered the
house; assaulted his wife and ultimately
dragged her inside a Kothari (small room)
and subjected her to sexual assault. On
raising of alam by the victim Udaiveer and

informant’s son came; challenged the
accused; saved the victim; whereafter the
accused fled. This written report is dated
23.5.2000 in respect of incident of
21.5.2000. First information report was
lodged at 12.20 afternoon on 23.5.2000, as
Case Crime No.75 of 2000, under Section
452, 376, 323 IPC & Section 3(1)12 SC/ST
Act, at Police Station Madanapur, District
Shahjahanpur. The victim was medically
examined at 3.25 pm on 23.5.2000. No
external or internal injuries were found. The
victim herself reported that she was carrying
pregnancy of 20 weeks. Supplementary
medical report has also been submitted,
wherein no cardiac activity was seen in the
fetus. The doctor opined that the pregnancy
was of 8 weeks 6 days but the fetus was not
alive. Doctor in his cross-examination has
stated that though pregnancy was disclosed
as of 20 weeks but in fact the pregnancy was
of 8 weeks 6 days. Statement of witnesses
were recorded, and thereafter a chargesheet
was submitted under Section 452, 323, 376
IPC & Section 3(2)(v) SC/ST Act on
26.7.2000 by the Investigating Officer. The
Magistrate took cognizance of the
chargesheet and committed the case to the
court of sessions, where accused was
charged of offences under Section 452, 323,
376 IPC and Section 3(2)(v) SC/ST Act.

3. During the course of trial,
documentary evidence have been adduced
by the prosecution in the form of FIR as
Ex.Ka-6; written report as Ex.Ka-1; medical
gxamination report as Ex.Ka-2;
supplementary  report as Ex.Ka-3;
chargesheet as Ex.Ka-4; and site plan with
Index as Ex.Ka-5.

4. In addition to above, the
informant has been produced in evidence as
PW-1 by the prosecution. He has supported
the prosecution case and has also proved the
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written report. Accused Shyamveer lived at
a distance of about 100 Kilometre (wrongly
recorded, as the accused is of same village
and 100 meters appears to have mentioned
as 100 kms). Ompal, Ramanpal sons of
Rampal and Sadhu Singh are residents of
village against whom various cases of
Dacoity, loot etc. are pending. In his further
cross-examination he has stated that report
was got scribed by the Investigating Officer
Pramod Kumar and he had merely affixed
his thumb impression. He has denied the
suggestion that only for receiving
Rs.50,000/- compensation from the State
that a false report has been lodged.

5. PW-2 is the victim and wife of
the informant. She is Khatik, which is a
scheduled caste. She has supported the
prosecution case and has alleged that while
she was dragged inside a small room and
pushed on the floor to commit rape, she
sustained injuries and her bangles got
broken. Accused also carried a firearm by
which she was threatened. She has stated
that the written report was got scribed by
Pramod Kumar. In her cross-examination
PW-2 has stated that Shyamveer is a
resident of same village and had taken a
house close by. At the time of incident she
was cooking food and her elder son was
playing on the roof along with her other
four children. The door was open.
Accused came abruptly and gagged her, so
that she could not raise an alarm. She did
not remember as to for how long the
accused continued to gag her. Victim
claims to have been physically assaulted
by the accused. The accused was also
drunk. Accused was naked. Prior to this
incident accused has never come to her
house. She has denied the suggestion that
on account of enmity with Ompal,
Ramanpal and Sadhu Singh, they have got

the accused implicated under Section 376
IPC.

6. Mukesh is the son of victim, aged
about 14 years, and has been produced as
PW-3. He has supported the prosecution
case, as per which his mother was dragged
inside the room and subjected to sexual
assault. The witness himself has seen the
incident alongwith Udaiveer. In the cross-
examination he has stated that he was
playing on the roof. Accused was naked. On
raising of alarm by his mother, PW-3 came
downstairs by when Udaiveer also arrived,
whereafter accused fled.

7. Dr. Deepa Dixit (PW-4) was
posted at Women Hospital at Shahjahanpur
and had conducted the medical examination
of the victim. She had certified that there
were no external or internal injuries on the
victim. In the pathological report, no dead or
live spermatozoa was found. As per
ultrasound the victim was pregnant by 8
weeks 6 days but the fetus had no cardiac
activity. No definite opinion with regard to
rape has been expressed. She has stated that
initially on the disclosure of the victim
pregnancy was assessed of 20 weeks but on
examination the pregnancy was of only 8
weeks 6 days.

8. PW-5 is the Circle Officer
M.M.Verma, who was the Investigating
Officer of the present case. He has proved
the police papers as also the chargesheet.
Head Constable Ram Sewak was produced
as PW-6 who has proved the GD.

9. Udaiveer, who is stated to be the
only independent eye-witness, has been
produced as PW-7. This witness has not
supported the prosecution case and has been
declared hostile.
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10. It is on the basis of above
evidence that statement of accused has been
recorded under Section 313 Cr.P.C. The
accused has stated that he has been falsely
implicated on account of enmity.

11. Court of sessions on the basis of
evidence led in the matter has ultimately
concluded that prosecution has established
its case beyond reasonable doubt relying
upon the testimony of victim as well as other
witness of fact namely PW-3.

12. On behalf of appellant, it is
submitted that the accused appellant has
been falsely implicated on account of village
enmity, and that the incident is imaginary.
Learned counsel for the appellant further
submits that the implication of accused
appellant is for the purposes of securing
compensation from the State. Submission is
that at the instigation of villagers Ramanpal,
Ompal and Sadhu, who were implicated in
various serious offences of dacoity, loot,
murder etc., the appellant is falsely
implicated. Learned counsel further submits
that the medical evidence does not support
the commissioning of rape. It is also stated
that the prosecution story is otherwise
wholly improbable.

13. Learned AGA, on the other
hand, has supported the judgment of the
court of sessions, under challenge, whereby
accused appellant has been convicted and
sentenced as per above.

14. We have heard Sri Ritesh Singh,
learned counsel for the appellant and Sri
Surendra Singh, learned AGA for the State
and have perused the material placed on
record including the original record of the
Trial Court. Mrs. Abhilasha Singh has also
appeared for High Court Legal Services
Authority.

15. As per the prosecution case, the
incident occurred on 21.5.2000 at about 8.00
in the evening. According to the victim she
was cooking food in her house and her five
children were playing on the roof of the
house. The accused was living nearby and
he entered the house and subjected her to
sexual assault. This incident is sought to be
proved with the aid of oral and documentary
evidence, which has already been referred to
above.

16. The evidence on record has
been examined by us. Victim has explained
before the court the manner in which the
accused entered the house; dragged her
inside the room and subjected her to sexual
assault. She has been consistent in
implicating the accused appellant of
committing rape upon her during
investigation under Section 161 Cr.P.C.
also. Her testimony is supported by the
version of PW-3, who is the son of the
informant. According to PW-2 (victim), she
raised an alarm whereafter PW-3 and
Udaiveer rushed to the rescue of the victim.
PW-3 has also been consistent in
implicating the accused, since the stage of
investigation.

17. On behalf of appellant, it is
submitted that the medical evidence does
not support the prosecution case, inasmuch
as there are no external or internal injuries
found on the victim. It is also argued that no
spermatozoa etc. has been found in the
pathological report. The doctor has also not
given any definite opinion with regard to
rape on the victim.

18. So far as the medical evidence
is concerned, we find that though the
incident occurred on 21.5.2000 but the FIR
was lodged on the third day i.e. 23.5.2000.
By the time medical examination was
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conducted, almost 40 hours had expired. In
a case of rape, any force used by the
perpetrator to drag the victim or push her on
the ground to commit rape necessarily need
not cause such serious injury that it would
leave a scar even after two days. The trial
judge has opined that possibility of victim
having taken Bath or changing her clothes
etc. within those 40 hours would be natural,
particularly when it was peak of summer.
Traces of crime may not be available in the
medical evidence due to lapse of time.

19. The victim otherwise is a
mother of five children and unless any
specific reason of false implication is
established during the trial, this Court would
be inclined to rely upon the testimony of
victim, who has been consistent during the
investigation and trial. No lady would
otherwise make a false accusation against
her own dignity merely for getting some
money as compensation. The son of the
victim i.e. PW-3 has also been consistent in
implicating the accused appellant of
committing the offence. So far as PW-7 is
concerned, we find that though he had
supported the prosecution case at the stage
of investigation but has turned hostile during
trial. Since PW-7 is a resident of same
village, the possibility of him being
influenced by the accused party cannot be
ruled out. The mere fact that PW-7 has not
supported the prosecution case would not be
of much importance.

20. In the facts of the case, we find
that the victim has clearly narrated the
manner in which the accused entered in her
house and subjected her to sexual assault
while she was cooking food and her husband
was away. She has been consistent in her
version. Her deposition is also supported by
PW-3. In the absence of any reason of false
implication, we do not find any good ground

to disagree with what has been held by the
trial court. The finding that prosecution has
succeeded in proving the offence under
Section 376 IPC by the accused against the
victim is thus sustained.

21. So far as the allegation under
Section 452 IPC is concerned, also we find
that the witnesses have been consistent in
stating that the accused entered the house of
the victim against her wishes and subjected
her to sexual assault. Offence under Section
452 IPC is thus sustained.

22. Coming to the offence under
Section 3(2)(v) SC/ST Act, we find that the
only evidence on record is the disclosure by
the victim that she is Khatik by caste. Khatik
is a scheduled caste. Apart from establishing
the identity of victim, as being scheduled
caste, there is no other evidence that offence
upon the victim was committed on account
of her caste identity. Neither the victim nor
PW-3 has at any stage of their deposition has
supported the prosecution case about
commissioning of offence under Section
3(2)(v) SC/ST Act.

23. In what manner an offence
under Section 3(2)(v) SC/ST Act can be
established has been dealt with extensively
by the Supreme Court in Patan Jamal Vali
Vs. The State of Andhra Pradesh, reported
in (2021) 16 SCC 225. In para 62 to 64 of
the report, the Supreme Court has clearly
laid down that the prosecution must prove
that the offence was committed on account
of caste identity by the accused appellant,
which are reproduced hereinafter:-

“62. The issue as to whether the
offence was committed against a person on
the ground that such person is a member of
an SC or ST or such property belongs to
such member is to be established by the
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prosecution on the basis of the evidence at
the trial. We agree with the Sessions Judge
that the prosecution's case would not fail
merely because PW 1 did not mention in her
statement to the police that the offence was
committed against her daughter because she
was a Scheduled Caste woman. However,
there is no separate evidence led by the
prosecution to show that the accused
committed the offence on the basis of the
caste identity of PW 2. While it would be
reasonable to presume that the accused
knew the caste of PW 2 since village
communities are tightly knit and the accused
was also an acquaintance of PW 2's family,
the knowledge by itself cannot be said to be
the basis of the commission of offence,
having regard to the language of Section
3(2)(v) as it stood at the time when the
offence in the present case was committed.
As we have discussed above, due to the
intersectional nature of oppression PW 2
faces, it becomes difficult to establish what
led to the commission of offence — whether
it was her caste, gender or disability. This
highlights the limitation of a provision
where causation of a wrongful act arises
from a single ground or what we refer to as
the single axis model.

63. It is pertinent to mention that
Section 3(2)(v) was amended by the
Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Amendment Act,
2015, which came into effect on 26-1-2016.
The words “on the ground of” under Section
3(2)(v) bhave been substituted with
“knowing that such person is a member of a
Scheduled Caste or Scheduled Tribe”. This
has decreased the threshold of proving that a
crime was committed on the basis of the
caste identity to a threshold where mere
knowledge is sufficient to sustain a
conviction. Section 8 which deals with
presumptions as to offences was also
amended to include clause (c) to provide that

if the accused was acquainted with the
victim or his family, the court shall presume
that the accused was aware of the caste or
tribal identity of the victim unless proved
otherwise. The amended Section 8 reads as
follows:

“8. Presumption as to offences.—
In a prosecution for an offence under this
Chapter, if it is proved that—

(@) the accused rendered any
financial assistance in relation to the
offences committed by a person accused of,
or reasonably suspected of, committing, an
offence under this Chapter, the Special
Court shall presume, unless the contrary is
proved, that such person had abetted the
offence;

(b) a group of persons committed
an offence under this Chapter and if it is
proved that the offence committed was a
sequel to any existing dispute regarding land
or any other matter, it shall be presumed that
the offence was committed in furtherance of
the common intention or in prosecution of
the common object.

(c) the accused was having
personal knowledge of the victim or his
family, the Court shall presume that the
accused was aware of the caste or tribal
identity of the victim, unless the contrary is
proved.”

64. The Parliament Standing
Committee Report on Atrocities Against
Women and Children has observed that,
“high acquittal rate motivates and boosts the
confidence of dominant and powerful
communities for continued perpetration”
and recommends inclusion of provisions of
the SC & ST Act while registering cases of
gendered violence against women from the
SC & ST communities. However, as we
have noted, one of the ways in which
offences against SC & ST women fall
through the cracks is due to the evidentiary
burden that becomes almost impossible to
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meet in cases of intersectional oppression.
This is especially the case when courts tend
to read the requirement of “on the ground”
under Section 3(2)(v) as “only on the ground
of”. The current regime under the SC & ST
Act, post the amendment, has facilitated the
conduct of an intersectional analysis under
the Act by replacing the causation
requirement under Section 3(2)(v) of the Act
with a knowledge requirement making the
regime sensitive to the kind of evidence that
is likely to be generated in cases such as
these.”

24. There is no evidence on record
to show that the offence of rape was
committed by the accused appellant on
account of the caste identity of the victim. In
the absence of any evidence in that regard,
we are persuaded to accept the appellant’s
contention that the offence under Section
3(2)(v) SC/ST Act is not established against
the accused appellant. The conviction and
sentence of the accused appellant under
Section 3(2)(v) SC/ST Act is, therefore,
reversed.

25. So far as the offence under
Section 323 IPC is concerned, we find that
evidence on record do not justify
implication of the accused appellant under
Section 323 IPC, inasmuch as no injury of
any kind has been found on the victim. The
conviction and sentence against the accused
appellant under Section 323 IPC s,
therefore, reversed.

26. Coming to the question of
sentence, we find that the trial court has
awarded life sentence to the accused
appellant under Section 376 IPC.
Punishment under Section 376 IPC varies
from 7 years to life. When the court
proceeds to award maximum permissible
sentence for an offence, it is the cardinal

principle of law that reasons have to be
given for awarding such maximum
punishment. We do not find any such
reasons to have been disclosed by the trial
court. We otherwise find that there are no
circumstances, which may justify awarding
of extreme punishment to the accused
appellant in the facts of the present case. It
is admitted that accused appellant is the first
offender and no such incident has been
reported against him earlier. The possibility
of reformation of the accused cannot be
ruled out. On the aspect of sentence, we may
refer to a recent judgment of the Division
Bench of this Court in Babu Vs. State of
U.P., passed in Criminal Appeal No0.2878 of
2013, decided on 15.7.2022. Relevant
portion of the judgment is reproduced
hereinafter:-

“l14. While coming to the
conclusion that the accused is the
perpetrator of the offence, whether sentence
of life imprisonment and fine is adequate or
the sentence requires to be modified in the
facts and circumstances of this case and in
the light of certain judicial pronouncements
and precedents applicable in such matters.
This Court would refer to the following
precedents, namely, Mohd. Giasuddin Vs.
State of AP, [AIR 1977 SC 1926],
explaining rehabilitary & reformative
aspects in sentencing it has been observed
by the Supreme Court:

"Crime is a pathological
aberration. The criminal can ordinarily be
redeemed and the state has to rehabilitate
rather than avenge. The sub-culture that
leads to ante-social behaviour has to be
countered not by undue cruelty but by
reculturization. Therefore, the focus of
interest in penology in the individual and the
goal is salvaging him for the society. The
infliction of harsh and savage punishment is
thus a relic of past and regressive times. The
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human today vies sentencing as a process of
reshaping a person who has deteriorated into
criminality and the modern community has
a primary stake in the rehabilitation of the
offender as a means of a social defence.
Hence a therapeutic, rather than an 'in
terrorem' outlook should prevail in our
criminal courts, since brutal incarceration of
the person merely produces laceration of his
mind. If you are to punish a man
retributively, you must injure him. If you are
to reform him, you must improve him and,
men are not improved by injuries.”

15.  'Proper Sentence’ was
explained in Deo Narain Mandal Vs. State
of UP [(2004) 7 SCC 257] by observing that
Sentence should not be either excessively
harsh  or ridiculously low. While
determining the quantum of sentence, the
court should bear in mind the 'principle of
proportionality’. Sentence should be based
on facts of a given case. Gravity of offence,
manner of commission of crime, age and sex
of accused should be taken into account.
Discretion of Court in awarding sentence
cannot be exercised arbitrarily or
whimsically.

16. In Ravada Sasikala vs. State of
A.P. AIR 2017 SC 1166, the Supreme Court
referred the judgments in Jameel vs State of
UP [(2010) 12 SCC 532], Guru Basavraj vs
State of Karnatak, [(2012) 8 SCC 734],
Sumer Singh vs Surajbhan Singh, [(2014) 7
SCC 323], State of Punjab vs Bawa Singh,
[(2015) 3 SCC 441], and Raj Bala vs State
of Haryana, [(2016) 1 SCC 463] and has
reiterated that, in operating the sentencing
system, law should adopt corrective
machinery or deterrence based on factual
matrix. Facts and given circumstances in
each case, nature of crime, manner in which
it was planned and committed, motive for
commission of crime, conduct of accused,
nature of weapons used and all other
attending circumstances are relevant facts

which  would enter into area of
consideration. Further, undue sympathy in
sentencing would do more harm to justice
dispensations and would undermine the
public confidence in the efficacy of law. It is
the duty of every court to award proper
sentence having regard to nature of offence
and manner of its commission. The supreme
court further said that courts must not only
keep in view the right of victim of crime but
also society at large. While considering
imposition of appropriate punishment, the
impact of crime on the society as a whole
and rule of law needs to be balanced. The
judicial trend in the country has been
towards striking a balance between reform
and punishment. The protection of society
and stamping out criminal proclivity must
be the object of law which can be achieved
by imposing appropriate sentence on
criminals and wrongdoers. Law, as a tool to
maintain order and peace, should effectively
meet challenges confronting the society, as
society could not long endure and develop
under serious threats of crime and
disharmony. It is therefore, necessary to
avoid undue leniency in imposition of
sentence. Thus, the criminal justice
jurisprudence adopted in the country is not
retributive but reformative and corrective.
At the same time, undue harshness should
also be avoided keeping in view the
reformative approach underlying in our
criminal justice system.

17. Keeping in view the facts and
circumstances of the case and also keeping
in view criminal jurisprudence in our
country which is reformative and corrective
and not retributive, this Court considers that
no accused person is incapable of being
reformed and therefore, all measures should
be applied to give them an opportunity of
reformation in order to bring them in the
social stream.

18. .......
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19. .......

20. As discussed  above,
‘reformative theory of punishment' is to be
adopted and for that reason, it is necessary
to impose punishment keeping in view the
‘doctrine of proportionality'. It appears from
perusal of impugned judgment that sentence
awarded by learned trial court for life term
is very harsh keeping in view the entirety of
facts and circumstances of the case and
gravity of offence. Hon'ble Apex Court, as
discussed above, has held that undue
harshness should be avoided taking into
account the  reformative  approach
underlying in criminal justice system. ”

27. Considering the evidence in its
entirety, we are of the view that punishment
of life under Section 376 IPC to the accused
appellant is not warranted, and ends of
justice would be met if the minimum
punishment of 7 years is awarded to the
accused appellant under Section 376 IPC.
To that extent we modify the judgment and
order of the court below.

28. For the reasons and discussions
held above, this appeal succeeds in part.
While conviction of accused appellant under
Section 376 and 452 IPC is sustained, his
conviction under Section 3(2)(v) SC/ST Act
and 323 IPC is set aside. The punishment
imposed upon accused appellant under
Section 452 is maintained, while under
Section 376 IPC is modified to 7 years
rigorous imprisonment alongwith fine of
Rs.50,000/-. On failure to pay fine, the
accused appellant shall undergo default
sentence of 6 months. Punishments shall run
concurrently.

29. Mrs. Abhilasha Singh, who has
appeared for the High Court Legal Services
Authority, shall be entitled to payment of
her fee, as per rules.

30. Appeal, accordingly, stands
disposed of.
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1. Heard Sri Shishir Jain, learned
counsel for the petitioner, Sri Shailendra
Kumar Singh, learned Chief Standing
Counsel, Sri Pankaj Patel, learned
Additional Chief Standing Counsel for the
State and Sri Ajay Kumar Singh, for
Varanasi Development Authority, Varanasi.

2. Under challenge is the impugned
punishment order dated 24-08-2023 passed
by the opposite party no. 1 and the charge
no. 1 of the chargesheet dated 28-12-2021.

3. The factual matrix of the case is that
the petitioner was appointed as Junior
Engineer on daily wage basis in Lucknow
Development Authority on 01-01-1988 and
thereafter, his services were regularized and
he was transferred to Varanasi Development
Authority, Varanasi(hereinafter referred to
as, 'VDA"). When the petitioner was posted
as Junior Engineer Enforcement (Nagwan
Ward)  surprisingly, on 21-07-2021,
inspection of various roads in Nagwan Ward
was conducted by the Vice Chairman, VDA
and allegedly, wunauthorized building
constructions were found in progress and
thereafter, a show cause notice dated 22-07-
2021, was issued to the petitioner and the
petitioner submitted reply to the show cause

notice, on 28-07-2021. Thereafter, a
departmental enquiry was instituted,
wherein the charges were framed and the
chargesheet dated 28-12-2021 was served
upon the petitioner. The petitioner submitted
reply to the chargesheet and the enquiry
proceeding was concluded and the enquiry
report was sent to the disciplinary authority,
whereafter, issuing the show cause notice,
the disciplinary proceeding was concluded
and the final punishment order was passed
on 24-08-2023.

4. Contention of learned counsel for
the petitioner is that the chargesheet
contains three charges and so far as the
charge no. 1 is concerned, it finds mention
that the same is framed on the basis of the
show cause notice dated 22-07-2021, though
the same was replied, but, the alleged noting
dated 29-07-2021, has never been
communicated to the petitioner, wherein,
it is mentioned that the report with respect
to the work of the petitioner is
'unsatisfactory'. He further argued that the
Enquiry Officer, ignoring the request of
the petitioner for furnishing the copy of
the order dated 29-07-2021, proceeded in
the matter and even the same has
repeatedly been sought not only from the
Enquiry Officer but,to the Disciplinary
authority as well, though the same was
never served upon the petitioner.

5. Adding his arguments, he submits
that the petitioner has also taken specific
plea in paragraph nos. 17 & 26 of the writ
petition, which has not been controverted in
specific terms, in the Counter Affidavits
filed by VDA as well as by the State and
therefore, it is an admitted fact that the order
dated 29-07-2021, has never been served
upon the petitioner, thus, the whole
disciplinary  proceeding including the
chargesheet, vitiates in the eyes of law.
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6. Further contended that the nature of
the order is as such, which cannot be the
basis of the charge no. 1 and even the same
would be of no avalil, if relied upon.

7. In support of his contentions, he has
placed reliance on the Judgment of the
Hon'ble Apex Court, on the case reported in
(2013) 6 Supreme Court Cases 515, Anant
R. Kulkarni Vs. Y.P.Education Society
and Others, and has referred paragraph no.
31 of the abovesaid Judgment, which is
quoted hereinunder :-

31.The conclusion reached by the
Division Bench that the Tribunal and the
learned Single Judge had found that there
was a defect in the manner in which the
enquiry was held, and therefore there was no
question of it recording a finding on merit to
the effect that charges levelled against the
appellant were not proved, is also not
sustainable in law. It is always open for the
Court in such a case, to examine the case on
merits as well, and in case the court comes
to the conclusion that there was in fact, no
substance in the allegations, it may not
permit the employer to hold a fresh enquiry.
Such a course may be necessary to save the
employee from harassment and
humiliation."

8. Referring the aforesaid, he submits
that the Hon'ble Apex Court in abovesaid
case has held that it is always open for the
court to examine the case on merits and in
case, the court comes to the conclusion that
there was in fact no substance in the
allegations, it may not permit the employer
to hold a fresh enquiry.

9. Further reliance is placed on the
Constitutional Bench Judgment reported in
(1993)4 Supreme Court Cases, 727,
Managing Director, ECIL, Hyderabad

and Others Vs. B.Karunakar and Others
and has referred paragraph no. 28 of the said
Judgment, which is quoted hereinunder :-

"28. The position in law can also
be looked at from a slightly different angle.
Article 311(2) says that the employee shall
be given a "reasonable opportunity of being
heard in respect of the charges against him".
The findings on the charges given by a third
person like the enquiry officer, particularly
when they are not borne out by the evidence
or are arrived at by overlooking the
evidence or misconstruing it, could
themselves constitute new unwarranted
imputations. What is further, when the
proviso to the said Article states that "where
it is proposed after such inquiry, to impose
upon him any such penalty, such penalty
may be imposed on the basis of the evidence
adduced during such inquiry and it shall not
be necessary to give such person any
opportunity of making representation on the
penalty proposed", it in effect accepts two
successive stages of differing scope. Since
the penalty is to be proposed after the
inquiry, which inquiry in effect is to be
carried out by the disciplinary authority (the
enquiry officer being only his delegate
appointed to hold the inquiry and to assist
him), the employee's reply to the enquiry
officer’s report and consideration of such
reply by the disciplinary authority also
constitute an integral part of such inquiry.
The second stage follows the inquiry so
carried out and it consists of the issuance of
the notice to show cause against the
proposed penalty and of considering the
reply to the notice and deciding upon the
penalty. What is dispensed with is the
opportunity of making representation on the
penalty proposed and not of opportunity of
making representation on the report of the
enquiry officer. The latter right was always
there. But before the Forty-second
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Amendment of the Constitution, the point of
time at which it was to be exercised had
stood deferred till the second stage viz., the
stage of considering the penalty. Till that
time, the conclusions that the disciplinary
authority might have arrived at both with
regard to the guilt of the employee and the
penalty to be imposed were only tentative.
All that has happened after the Forty-second
Amendment of the Constitution is to advance
the point of time at which the representation
of the employee against the enquiry officer's
report would be considered. Now, the
disciplinary authority has to consider the
representation of the employee against the
report before it arrives at its conclusion with
regard to his guilt or innocence of the
charges.

10. Referring the aforesaid, he submits
that the provision of Article 311(2) of the
Constitution of India, speaks about
reasonable opportunity of being heard in
respect of charges against a delinquent
employee and therefore, it is well settled that
reasonable opportunity of hearing to a
delinquent employee is 'hallmark’ test of any
disciplinary proceeding against a delinquent
employee, under the constitutional scheme'.

11. Further, he has placed reliance on
the Judgment of the Hon'ble Apex Court in
case of Haryana Financial Corporation
and Another Vs. Kailash Chandra Ahuja,
reported in (2008)9 Supreme Court
Cases, 31, and has referred paragraph no. 21
of the said Judgment, which is quoted herein
under :-

"21. From the ratio laid down in
B. Karunakar [(1993) 4 SCC 727 : 1993
SCC (L&S) 1184 : (1993) 25 ATC 704] it is
explicitly clear that the doctrine of natural
Justice requires supply of a copy of the
inquiry officer's report to the delinquent if

such inquiry officer is other than the
disciplinary authority. It is also clear that
non-supply of report of the inquiry officer is
in the breach of natural justice. But it is
equally clear that failure to supply a report
of the inquiry officer to the delinquent
employee would not ipso facto result in the
proceedings being declared null and void
and the order of punishment non est and
ineffective. It is for the delinquent employee
to plead and prove that non-supply of such
report had caused prejudice and resulted in
miscarriage of justice. If he is unable to
satisfy the court on that point, the order of
punishment cannot automatically be set
aside."

12. The constitutional Bench has laid
down that doctrine of natural justice,
requires supply of copy of enquiry report to
the delinquent employee, and non supply of
such report would amount to breach of
principle of natural justice.

13.  Concluding his arguments,he
submits that the charge no. 1 mentioned in
the chargesheet, is hit by the settled
proposition of law as well as the procedure
prescribed in  the  U.P.Government
Servant(Discipline & Appeal) Rules, 1999
and therefore, the impugned order dated 24-
08-2023 including the whole disciplinary
proceeding may be quashed.

14. Refuting the aforesaid contentions,
learned counsel for VDA submits that since
the petitioner was having the charge of the
area of Nagwan Ward, wherein the
allegation for unauthoritzed construction of
building was initially raised and thereafter a
show cause notice was given, thus this fact
was well within the knowledge of the
petitioner, however now the petitioner is not
posted in the domain of VDA and therefore,
so far as any exigency regarding DPC is
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concerned, the same is not required to be
addressed by VDA.

15. Learned counsel appearing for the
State has also opposed the contentions and
submitted that once, it was found that the
petitioner is involved, while permitting
illegal construction in Nagwan Ward, he was
suspended and the charges were framed
against him and thereafter conducting a full
fledged enquiry, the enquiry report was
submitted and the disciplinary authority,
after providing the due opportunity of
hearing, even according the opportunity of
personal hearing, concluded the disciplinary
proceedings and the punishment order was
passed and therefore, there 1is no
erroneousness or ambiguity in the order
impugned.

16. Adding his arguments, he submits
that infact it is an admitted position that two
charges were not found proved, but, in so far
as the charge no. 1 is concerned, after due
discussion in the enquiry, it was found
proved partly, on the basis of the order dated
29-07-2021. He added that the order dated
29-07-2021 was passed on the reply
submitted by the petitioner to the show
cause notice dated 22-07-2021 and
therefore, it cannot be said that the same was
not in the knowledge of the petitioner, thus,
submission is that no interference is
warranted.

17. Having heard learned counsels for
the parties and after perusal of material
placed on record, it transpires that the
petitioner has approached this court
while taking a plea that the final
punishment order dated 24-08-2023 is
passed without serving a copy of the
noting dated 29-07-2021, which is said
to be transcribed on the show cause
notice dated 22-07-2021.

18. The Disciplinary Authority,
initially proceeded with the procedure for
imposing the major penalty and issued
undated chargesheet alongwith covering
letter dated 28-12-2021. The contents of the
chargesheet are extracted as under :-

IRIT-99

A} JHTedrq FHAN HTYTaAl,

A IHIAT=aT, FFIla Refrad,

grRrorE? e gifdavor | arRIorEt

FRIUTHT fara  qifélavvr, aRIvET &
el I8 Farar H FENAHAT 1T TTaT
FEGIT & JHTE-URT Td F FT TF Ggel
13, 3 A3, GAR 05, AR, TSI
UG 3o HEF AT 9 100 & 38w HEar
# eIl sas FT fAAT Fr THT
gra Sret & dGE H

IRT FEIT:-1

FRIVTH [@r GIfeaor, GRToTHT

F IFHad T Faar H FEHAHA HErT
INSTAT FREIHT F -G UG FIEe T
gge HA, IR N5, AR 5, AU,
FRITsYR vd 3/ ZEd AF 93 100 & Jifew
HEIT H HeAfEPpd Hewdl FT IHAT Hd
1A GIT 7| ITH T§ Fod HHEART
HTeRUT fagHEGIA & [@9da 81 57 9aN
FT [Adger 78T [FIT T 5 Fogo WFR
FHIRT HTERUT [FIHTGA 1956 FT IoeldeT
& f3wa ol 317 g &1 3% e
fAAfT & FFra-er H HROT AF Afed
gl HEIT-119/ [doqre/ 34r0/2021/22, fasiid
22.07.2021 ST 337 7197 UG 39T & FH H
HH EeI] BT AT-GIFUT fANIGTOT F HTEIT
Jegd 132 S & fAcer R4 2 ¥, faeg
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v HIg i Sl & qedl] Ht &I JEgd
T8I B TR I AT FHAiFH GanT fF2
ST 38 A fRAT F FIET FXat H/ N
A, ard a3 Frar¥cal @ 3fad gER &
fAdger 7 [3d S & Boreawyq FIfEFIoT
#1 oI gfAT gz & vd e AT gt 3
FHNUT GIfQFIOT &l FFHfAT fadfa sifa
WW%‘WWWWE’T?@*
& vg @l & glad gk aTwael T AT
AT # Ffereadr gdiad &idr 8, s Fogo
IR FHAR HTeROT [AF#FE60 1956 HT
3oorgeT &1

gBAIT-H RGN A8~

FHNUT JAT3 Afcd gaiF TE&I-119/
fao gre/ 34ro£021-22 faa7ia 22.07.2021 &r
araratd |

IR TEIT-2

FIITT T FEI40/ fIo  gro
3970/2019-20, /@777 31.01.2020 GGRT f@a7ia

Frfargl FFIIRT e F . [P deer
H 39l FRUT FAIH ANCH T HEZ-
515/f3o gre/39re/ 2019-20. fas715 19.02.2020
SR 3T =) 3%T @ HE H AT GaRT
fasier 24.02.2020 &I g fagr T, St
HANYSTAF gl 1T 7| AGHH H Frerey
gy HEI683/fdo gro/31fero2019-20, fasiie
07.03.2020 GGNT FBN Faidsdr fAod &
It FH GHN Y GART TFHN HATRale!
UG Peifdd Hod ve [@HTENT Fcedl @
f7dger & gder gifdcal & qid aTRaET vq
3erHlAar GReIfEdT &idr 8. 57t 3oFo IRFRT
FHART AHTERYT [FTHGHA 1956 T 3eeided
& faaas o 3ma gt &1
gaAIg-FAEET aed-

1. $RUT Farl AT 9F gEIAT -
515/fde gro/ 39re/2019-20, fas71e argrafad
19.02.2020&r

2. 41 IIEYIAT GART PROT FAHT NI

29.01.2020 &I =77 qd Siaehrel Fefiped FTd
FIIICTT & HFURIT Tl G HRUT T3
FfedT ST fFIr aram, S Fodo NN
FHIRT HTeRUT [FIHIGA-1956 FT IooTdeT
& fawas g 3ma gt &

g3AT RGN ara:-

HNUT FATH AT g7 HEgr 490/ fao
gre/ 39702019-20 f3s7ie 31.01.2020 GaRT
fas71e 29.01.2020 #r srITIfA |

IRIT TEIT-3

fasia 18.02.2020 # g AT
FHHITT FI FHET d5% 3 GNIA AT
TP g AIFId TN B FHET Fet
W T T FAlT H T [& #AwAAT Hr
gFaleldt W #Fe FHIRIT H P

fa7a 19.02.2020 & GFa=¢T H fas71d
24.02.2020F) G¥FJ I HI STITIIT

3. FBN ddrgsf g7 TE&Ir683/fdo gro
/  3f&o019-20. faaie  07.03.2020 &
BIITgiad 13198 g H9ET F S & fF
T HRIT 97 gied gl dr A &
iferifoa

IRIT & Faer H 397 ff@a 3av 15
faer & 01 7l & 3oV ST 3fOFRT #
JfAart &9 & gegd @7 &9 TU TeGT
3 ffaa #y7 & 77 & oo &7 &
Hfda Ha & 3T IRIT 97 H Ifedaf@d
fFET FI&T FT GO AT Ted & HUaT
et arEft Fr gfd 9e7or FXer agd 8 ar
9t Farg H 39 RE & e aiedft ar
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HET ) GEJT IR g &, &dl 3T A1H
F Gar TAUT [T & Tuve &7 & felf@a
FYeT H 8 ST @1/ Ffe 3T FGF GoAarg
& FH # e JAFRT & ANEF geaars FT
g 3aav Hr 9red @ @igd dl 34
TTCT: 3Gt [df@ad 3av H 30lad &1/
e PR GaRT IRIT & HHAYA A o
yega [ G fad Afgs va
Jfafefaa ans aiFAfdd gl #Aifas ar
faf@a @ gl & FHI ST AHEHRT
GaRT ITART HEIar # aaE & gfad
TETIT FXet T Haa} T eIr = ST
ITEFRT GaRT TR JFHIAT S FET 3
Fadta fad a2 fAIAa #r cdhFrdar
& FFGE H 9l FEGT FHeA FT AR
&t fagr @ S #Ooareg &dd dr
Frfarg! qut g S @ qRarT ST HAFRT
TR IAIAr F 397 FIrT H FfEF /
@T FeT GEgd #al 8 EUIA, AT T
1373 IRERa #3c gv ITar JifEear &
TG FlAT PR §T IHTARY 1T FT
3w gieag fFr SR fGeA #ifae g

BT TreT afFAfeT 819
37T & FHlaRad FTart IfEIar &
g 8t AT Far srar & & Ife 7 37T
AR 3afer & 3ifenifoa 3R & gra-er
# 39T & 37 SiTer AfeRT @ Fegd
T&T I & G Tg AT TR 5 38 FIRT
& FFGE H Fo o gl Feell § TAT IRIT
Frd & 3R dglwiead gusa gifeaRT |
Siepelrdla® GIfHRI GaRT STe &Il T
T[T GV 3 JTEIR 9G¥ GRIETOT 7 T FFIP
AT & 3reer &I #¥ fagr s/
4t IsIarer F AT &
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IR 9 HFANRT |
(& AR
HI IHTYFd (T
YITIRTST HVSH, JITPRIST|
(&l7# FAR)
s7@ afaa,
HTaTE F AT fAgTeT 33T
oo ITHT

19.  After serving the aforesaid
chargesheet, the reply was submitted by the
petitioner and the Enquiry Officer
concluded the enquiry proceedings vide
enquiry report dated 20-10-2022, which is
evident that out of total three charges, charge
nos. 2 & 3 were not found proved and the
charge no. 1 is found proved, partly.

20. A bare reading of charge no. 1 is
apparent that the documentary evidence in
support of charge no. 1 is letter dated 22-07-
2021, which is a show cause notice. The
show cause notice dated 22-07-2021 is
quoted in verbatim as under :-

grRIorE! A grf@evor, arTord?
119/ 1. 97./397./2021-22
fear#: 22/07/2021
FRUT FTi3 THeT
gade (A71aT ars)/

SeNEEATNT GaRT 21.07.2021 Ft HlaF
Ty fAgor F it Imvd srefaver
FIET ars Farar A TEAHAT AR TlSTAT
FOGIAT & HIH-9 UG FHEATe dF TG
U9 Heq FET AEI 9¥ 100 & HfAF HEqr
# g1 1 [RHr FRf AfAHET =T AT/
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gy £v5¢aT ¥ FHET faAfor F giff@eor
& ygAfa g e Rar sdr w8
afaArT gdia & @ &1 IreE FEFer H
Fefawey amrar ars / &7 & sder AAfn
& qgcafda gefer gt & aur arg | gada
I HAFAT & &7 A 31T gaRT RFErEFal
vg dy faAfo v gurE) Frfant av
fA¥aRr 7@ 5T & T &1 39S IRIFT
g & Fave § 5 gada Ha¥w HARIar ¥
&7 & I9s TN Fdeql va ailcgal &
RdgT va Fearf@wRal ganT gqa T
&t ¥ sgwes A arwaE! vdoan
3erdiaar vt a4t & &t scga @ #T vy
& aur 3w U FveERl daF HEROT
fagaTaelt 1956 H fAfed graens1 & fauda
&1
3 gy H 03 fRgw H
HEFETERT F THE YIRUIAR TIANT
eror & &rer o denfaas drdarer B
HIEIT UG 3H IRT FT ff@T gegrdger
FEGT W 9P [FeqEr 39a s
Foegl UF  gif¥cal & fAdgaT  vd
FeIfFIRal GanT gaa faer fAder @
egqiel A eTRalel Ud N 3qrEledr
FcAd F FRO FH T HJUTHACHS
Friarg GIEYT F3 & S| Fetdeaa AT
&yel & wielarFT |
(3% gg+7)
3gTEET/
g71%/f3. 91./391/2021-22
gffafy - RAfaf@a # gaard a
JreTF Frdardt &g ¥l
1. @haal

2 PR FfAFR-sifersarT/
3. STlaer JfOFRI- Farar |
4. s BrSeT/
(& 5877)

JaTETET/

21. From perusal of the show cause
notice dated 22-07-2021,it is evident that the
charges are not so grave in nature, which
could lead to the major punishment, though,
it has been pleaded by the opposite parties
that on the show cause notice itself, a note
was transcribed that 'the work of the
petitioner is unsatisfactory', to which
petitioner has vehemently controverted and
stated that aforesaid noting was never
intimated/served upon the petitioner. For the
other reasons also, the show cause notice
cannot be a proof of any misconduct, unless
a decision is taken, while affording the
opportunity of hearing to such employee,
more so, noting 'unsatisfactory' was also not
intimated to the petitioner, as the opposite
parties have failed to substantiate it, before
this court.

22. So far as the disciplinary proceedings
instituted against the petitioner under the
U.PGovernment  Servant(Discipline  and
Appeal) Rules, 1999 (hereinafter referred to as
'Rules 1999"), are concemed, that has not been
adhered to, as the Rule 7 of Rules, 1999, clearly
prescribes that the charges framed, should be
precised and clear and the chargesheet alongwith
copy of the documentary evidence and the list of
witnesses, if any, should be served upon the
charged government servant. The Rule 7((iii) &
(v) of the Rules, 1999, are quoted hereinunder :-

"(ii1) The charges framed shall be
so precise and clear as to give sufficient
indication to the charged Government
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servant of the facts and circumstances
against him. The proposed documentary
evidence and the name of the witnesses
proposed to prove the same alongwith oral
evidence, if any, shall be mentioned in the
charge-sheet.

(v) The charge-sheet, alongwith
the copy of the documentary evidences
mentioned therein and list of witnesses and
their statements, if any shall be served on the
charged Government servant personally or
by registered post at the address mentioned
in the official records. In case the charge-
sheet could not be served in aforesaid
manner, the charge-sheet shall be served by
publication in a daily newspaper having
wide circulation:

Provided that where the
documentary evidence is voluminous,
instead of furnishing its copy with charge-
sheet, the charged Government servant shall
be permitted to inspect the same before the
Inquiry Officer."

23. The provisions are very clear in it's
terms that documentary evidences and list of
witnesses mentioned in the chargesheet,
must be given to the delinquent, but, the said
noting/order dated 29-07-2021, was never
served to the petitioner, though the same is
very basis of charge no. 1 as on the basis of
the same, the Enquiry Officer came to the
conclusion that the chrage no. 1 is partly
proved.

24. Undisputedly, the said order dated
29-07-2021, is a noting/internal order, as it
was not communicated to the petitioner and
prior to passing of this order,no opportunity
of hearing was afforded to the petitioner.

25. 1It's so long settled that a person,
who is required to answer a charge, must
know not only the accusation, but, also the
testimony by which the accusation is

Anand Kumar Asthana Vs. State of U.P. & Anr. 173

supported and further, he must be given the
copy of the documentary evidence
mentioned in support of the charge. Further
non supply of the documents/evidences
mentioned in the chargesheet absolutely
vitiate the enquiry proceedings.

26. This court is also aware about the
Judgment and order, rendered in the case of
Delhi Development Authority Vs. Hello
Home Education Society, reported in (2024)
3 Supreme Court Cases, 148, wherein, in
paragraph no. 19.7, it has been held as
follows:-

"19.7. The issue vrelating to
internal notings as to whether it would
confer any right or not has been adequately
dealt with and settled by series of judgments
of this Court. It is well settled that until and
unless the decision taken on file is converted
into a final order to be communicated and
duly served on the party concerned, no right
accrues to the said party. Mere notings and
in-principle approvals do not confer a
vested right. Relevant extracts from
Judgments of this Court in this regard are
being reproduced hereunder.

(a) Bachhittar Singh [Bachhittar
Singh v. State of Punjab, 1962 SCC OnLine
SC 11 : AIR 1963 SC 395] : (AIR p. 398,
paras 9-10)

"9. The question, therefore, is
whether he did in fact make such an order.
Merely writing something on the file does
not amount to an order. Before something
amounts to an order of the State
Government two things are necessary. The
order has to be expressed in the name of the
Governor as required by clause (1) of
Article 166 and then it has to be
communicated. As already indicated, no
formal order modifying the decision of the
Revenue Secretary was ever made. Until
such an order is drawn up the State
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Government cannot, in our opinion, be
regarded as bound by what was stated in the
file. ?

10. ? Thus it is of the essence that
the order has to be communicated to the
person who would be affected by that order
before the State and that person can be
bound by that order. For, until the order is
communicated to the person affected by it, it
would be open to the Council of Ministers to
consider the matter over and over again
and, therefore, till its communication the
order cannot be regarded as anything more
than provisional in character."

27. Hon'ble Supreme Court, in very
clear words, has held that merely writing
something on the file does not amount to
an order. In fact, in the present matter, on
the basis of the noting dated 29-07-2021,
the Enquiry Officer had come to the
conclusion that since the noting says that
the work of the petitioner is
unsatisfactory and therefore, he found
that the charge no. 1 is partly proved,
though the noting dated 29-07-2021, is
not an order and even the same has never
been served upon the petitioner and
therefore, that cannot be treated as
documentary proof against the petitioner
and thus, the Enquiry Officer as well as
the Disciplinary Authority are not only
mistaken, but, they have ignored the
settled proposition of law.

28. In view of the abovenoted
submissions and discussions, the writ
petition, is hereby allowed.

29. Consequently, the impugned
punishment order dated 24-08-2023 is
hereby quashed.

30. With all respect at my command
to the settled law, there seems to be no

substance in the charge no. 1, as the same
is based only on the show cause notice
and a noting on the file thereof, which
cannot be treated as documentary
evidence as such, the same is of no
consequence, therefore, for saving the
petitioner from further humiliation and
harassment, the charge no. 1 of the
chargesheet dated 28-12-2021, is also
hereby quashed.

31. Consequences shall follow.
(2024) 5 ILRA 174
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 07.05.2024
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THE HON'BLE ABDUL MOIN, J.

Writ A No. 17751 of 2019

Jitendra Kumar ...Petitioner
Versus

State of U.P. & Ors. ...Respondents

Counsel for the Petitioner:
Amrendra Nath Tripathi, Deepak Dwivedi,
Sheshnath Bhardwaj

Counsel for the Respondents:
CS.C

A. Service Law — UP Police Officers of
Subordinate Ranks (Punishment and
Appeal) Rules, 1991 — Rule 8(2)(b) -
Dismissal — Charge of submitting fake
Caste Certificate — No enquiry was held
saying that it is not reasonably practicable
— Permissibility — Held, no reasons emerge
as to why the competent authority has not
found it reasonably practicable to hold an
inquiry against the petitioner — The
reasons for denial of inquiry must be
supported by document and other related
material — High Court quashed the
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impugned order leaving it open for the
respondents to proceed against the
petitioner in accordance with law. (Para 9,
10,15 and 17)

Writ petition allowed. (E-1)
List of Cases cited:

1. Tarsem Singh Vs St. of Punj. & ors.; 2008 (2)
SCC (L&S) 140

2. Jaswant Singh Vs St. of Punj. & ors.; 1991 (1)
SCC 362

3. Chief Security Officer Vs Singasan Rabi Das,
1991 (1) SCC 729

4. Prithi Pal Singh Vs St. of Punj.; 2008 (2) SCC
(L&S) 135

5. Moti Lal Vs St. of U.P. & ors.; 2008 (26) LCD
93

(Delivered by Hon’ble Abdul Moin, J.)

1. Heard learned counsel for the
petitioner and learned Standing Counsel for
the respondents no. 1 to 3.

2. Under challenge is the dismissal
order dated 24.05.2019, a copy of which is
annexure 1 to the writ petition.

3. The short argument as raised by
learned counsel for the petitioner is that a
perusal of the impugned dismissal order
would indicate that it is alleged that the
petitioner secured appointment in the
department on the post of Constable by
submitting a fake caste certificate
consequently by following the provisions of
Rule 8(2)(b) of U.P. Police Officers of
Subordinate Ranks (Punishment and
Appeal) Rules, 1991 (hereinafter referred to
as the Rules, 1991) as it is not reasonably
practicable to hold an inquiry, hence,

without holding an inquiry, the petitioner
has been dismissed.

4. The argument of learned counsel or
the petitioner is that though Rule 8(2)(b) of
the Rules 1991 clearly empowers the
authority empowered to dismiss or remove a
person for some reasons to be recorded by
the authority in writing that it is not
reasonably practicable to hold an inquiry,
yet the reasons should emerge from the
order impugned.

5. The contention of learned counsel
for the petitioner is that a perusal of the order
impugned would indicate that the only
reason that has been recorded by the
competent authority for dismissing the
petitioner from service without holding of
an inquiry by exercising power as conferred
under Rule 8(2)(b) of the Rules 1991 is that
as the petitioner has secured appointment on
the Dbasis of fake caste certificate
consequently it is not reasonably practicable
to hold an inquiry.

6. The aforesaid reasoning on the part
of the competent authority is not understood
in as much as no reasons emerge from the
order impugned as to why simply because
the petitioner has secured an appointment on
the basis of a fake caste certificate as to why
a regular departmental inquiry cannot be
held. Once Rule 8(2)(b) of the Rules 1991
casts a duty upon the competent authority to
record reasons as to why it is not reasonably
practicable to hold an inquiry as such some
practical reasons should emerge from the
order impugned but the reasons as have been
recorded by the competent authority while
dismissing the petitioner from service by not
holding any inquiry do not inspire any
confidence and also cannot be said to be
such a reason whereby the competent
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authority was precluded from holding an
inquiry.

7. Learned Standing Counsel has also
not been able to indicate as to how the
aforesaid reason as has been recorded by the
competent authority appeals to reason and as
to what precluded the competent authority
from holding a regular departmental inquiry
against the petitioner neither are the reasons
contained in the counter affidavit.

8. Having heard learned counsels for
the parties and having perused the record it
emerges that the petitioner was working on
the post of Constable and has been
dismissed under provisions of Rule 8(2)(b)
of the Rules, 1991 by recording that it is not
reasonably practicable to hold an inquiry.

9. From perusal of the order impugned
no reasons emerge as to why the competent
authority has not found it reasonably
practicable to hold an inquiry against the
petitioner. A regular employee like the
petitioner has been dismissed without
holding regular inquiry and even the reasons
as emerge from the perusal of the order
impugned do not inspire confidence of there
being some reason whereby it was not
reasonable practicable to hold an inquiry. No
reasons also emerge from a perusal of the
counter affidavit as to why regular inquiry
was not found practicable to be held against
the petitioner.

10. This aspect of the matter has been
considered by Hon'ble Supreme Court in the
case of Tarsem Singh vs State of Punjab
and others, 2008 (2) SCC (L&S) 140
wherein Hon'ble Apex Court has held that
inquiry may be dispensed with only on the
ground that it is reasonably not practicable
and that subjective satisfaction of the
authority while recording finding with

regard to reasonable practicability of inquiry
proceedings based on objective criteria is
must. The reasons for denial of inquiry must
be supported by document and other related
material.

11. Hon'ble Supreme Court in the case
of Jaswant Singh vs State of Punjab and
others, 1991 (1) SCC 362 has held as under:

"5. The impugned order of April 7,
1981 itself contains the reasons for
dispensing with the inquiry contemplated by
Article 311 (2) of the Constitution.
Paragraph 3 of the said order, which we
have extracted earlier, gives two reasons in
support of the satisfaction that it was not
reasonably  practicable to hold a
departmental enquiry against the appellant.
There are (i) the appellant has thrown
threats that he with the help of other police
employees will not allow holding of any
departmental enquiry against him and (ii)
he and his associates will not hesitate to
cause physical injury to the witnesses as
well as the enquiry officer. Now as stated
earlier after the two revision applications
were allowed on October 13, 1980, the
appellant had rejoined service as Head
Constable on March 5, 1981 but he was
immediately placed under suspension.
Thereafter, two show cause notices dated
April 4, 1981 were issued against him
calling upon him to reply thereto within 10
days after the receipt thereof. Before the
service of these notices the incident of
alleged attempt to commit suicide took place
on the morning of April 6, 1981 at about
11.00 a.m. In that incident the appellant
sustained an injury on his right arm with a
knife. He was, therefore, hospitalised and
while he was in hospital the two show cause
notices were served on him at about 10.00
p.m., on April 6, 1981. Before the appellant
could reply to the said show cause notices



5 All. Jitendra Kumar Vs. State of U.P. & Ors. 177

respondent 3 passed the impugned order on
the very next date i.e. April 7, 1981. Now the
earlier departmental enquiries were duly
conducted against the appellant and there is
no allegation that the department had found
any difficulty in examining witnesses I n the
said  inquiries.  After the  revision
applications were allowed the show cause
notices were issued and 10 days time was
given to the appellant to put in his replies
thereto. We, therefore, enquired from the
learned counsel for the respondents to point
out what impelled respondent 3 to take a
decision that it was necessary to forthwith
terminate the services of the appellant
without holding an inquiry as required by
Article 311 (2). The learned counsel for the
respondents could only point out clause (iv)
(a) of sub-para 29 (A) of the counter which
reads as under:

"The order dated April 7, 1981
was passed as the petitioner's activities were
objectionable. He was instigating his fellow
police officials to cause-indiscipline, show
insubordination and exhibit disloyalty,
spreading discontentment and hatred, etc.
and his retention in service was adjudged
harmful.”

This is no more than a mere
reproduction of para 3 of the impugned
order. Our attention was not drawn to any
material existing on the date of the
impugned order in support of the allegation
contained in paragraph 3 thereof that the
appellant had thrown threats that he and his
companions will not allow holding of any
departmental enquiry against him and they
would not hesitate to cause physical injury
to the witnesses as well as the enquiry
officer if any such attempt was made. It was
incumbent on the respondents to disclose to
the court the material in existence at the
date of the passing of the impugned order
in support of the subjective satisfaction
recorded by respondent 3 in the impugned

order. Clause (b) of the second proviso to
Article 311 (2) can be invoked only when
the authority is satisfied from the material
placed before him that it is not reasonably
practicable to hold a departmental enquiry.
This is clear from the following
observation at page 270 of Tulsiram case
(SCC p. 504, para 130).

"A disciplinary authority is not
expected to dispense with a disciplinary
inquiry lightly or arbitrarily or out of
ulterior motives or merely in order to avoid
the holding of an inquiry or because the
department's case against the government
servant is weak and must fail. "

The decision to dispense with the
departmental enquiry cannot, therefore, be
rested solely on the ipse dixit of the
concerned authority. When the satisfaction
of the concerned authority is questioned in
a court of law, it is incumbent on those who
support the order to show that the
satisfaction is based on certain objective
facts and is not the outcome of the whim or
caprice of the concerned officer. In the
counter filed by respondent 3 it is contended
that the appellant, instead of replying to the
show cause notices, instigated his fellow
police officials to disobey the superiors. It is
also said that he threw threats to beat up the
witnesses and the Inquiry Officer if any
departmental inquiry was held against him.
No particulars are given. Besides it is
difficult to understand how he could have
given threats etc. when he was in hospital. It
is not shown on what material respondent 3
came to the conclusion that the appellant
had thrown threats as alleged in para 3 of
the impugned order. On a close scrutiny of
the impugned order it seems the satisfaction
was based on the ground that he was
instigating his colleagues and was holding
meetings with other police officials with a
view fto spreading hatred and dissatisfaction
towards his superiors. This allegation is
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based on his alleged activities at Jullundur
on April 3, 1981 reported by SHO/GRP,
Jullundur. That  report is  not
forthcoming. It is no one's contention
that the said SHO was threatened.
Respondent 3's counter also does not
reveal if he had verified the correctness
of the information. To put it tersely the
subjective satisfaction recorded in
paragraph 3 of the impugned order is not
fortified by any independent material to
Justify the dispensing with of the inquiry
envisaged by Article 311 (2) of the
Constitution. We are, therefore, of the
opinion that on this short ground alone
the impugned order cannot be
sustained.”

(emphasis by the Court)

12. Likewise Hon'ble Apex Court in
the case of Chief Security Officer vs
Singasan Rabi Das, 1991 (1) SCC 729
while  considering the  aforesaid
proposition of law and considering an
identical rule with regard to employee of
the Railway Protection Force has held
that in the absence of sufficient material
or good ground for dispensing with
inquiry, the recourse of Article 311 (2)
proviso (b) cannot be adopted by the
authorities.

13. Likewise Hon'ble Apex Court in
the case of Prithi Pal Singh vs State of
Punjab, 2008 (2) SCC (L & S) 135 has
held that holding of departmental
inquiry is the rule and the second proviso
to Article 311(2) of the Constitution of
India provides for exception and that it
is trite law that existence of such
exceptional situation must be shown to
exist on the basis of relevant materials.

14. Likewise a division bench of
this Court in the case of Moti Lal vs

State of U.P. and others, 2008 (26)
LCD 93 while considering the provision
of Rule 8(2)(b) of the Rules, 1991 has
held as under:

"12. It has been settled by the
catena of decisions of judgments of
Hon'ble Supreme Court that denial of
opportunity provided by the statute or
non-compliance of statutory provisions
falls in the category of exception.
Ordinarily, the authority should adopt
the recourse of  departmental
proceedings in accordance with Rules
before awarding major penalty. The
order for dismissal from service which
takes away the right of livelihood of an
employee should be passed only with due
compliance of principles of natural
justice and the service rules. The
provisions contained in rule 8 (2) (b) of
the rules, is an exception to the general
rule which requires compliance of
principles of natural justice. The
recourse of Rule 8 (2) (b) of the Rules,
should be adopted only in exceptional
cases and justified grounds where the
departmental inquiry against the
delinquent is not possible or in case
departmental inquiry his held, it shall
affect the national integrity, security or
alike matters."

(emphasis by the Court)

15. Keeping in view the aforesaid
discussion, the writ petition is allowed.
The order impugned dated 24.05.2019, a
copy of which is annexure 1 to the
petition, is quashed.

16. Consequences to follow.

17. However, it would be open for
the respondents to proceed against the
petitioner in accordance with law.
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Criminal Law-Indian Penal Code-1860-
Sections-323, 504, 352 & 427-The
Scheduled Caste and Scheduled Tribe
(Prevention of Atrocities) Act, 1989-
Section 3(1)(r) 14-A (2) 15A (3), (5)-
Criminal appeal with the prayer to cancel /
quash the bail granted to the respondent-
Section 15A (3), (5) of the S.C./S.T. (P.A.)
Act mandates that prior to the hearing of the
bail application under the provisions of
S.C./S.T. (P.A.) Act, notice must be sent to
the informant of the case-prior to the
hearing of the bail application, the initial
step after the filing of the application for bail
to be taken by the Court was to pass an
effective order to issue notice to the
informant / victim or his dependent. Only
after due notice, an order on such bail
application in either way should had been
passed, but the learned Special Judge did not
bother to comply with the mandatory
provisions under the S.C./S.T. (P.A.) Act-
Result-Impugned order allowing bail
application of the respondent set aside.

Appeal allowed. (E-15)
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1. Heard the appellant in person,
learned A.G.A. for the State as well as
learned counsel for the respondent no.2 and
perused the material available on record.

2. This criminal appeal under Section
14-A (2) of Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act has
been preferred by the appellant - Subash
Chandra Srivastava (In person) with the
prayer to cancel / quash the bail granted to
the respondent no.2 vide order dated
1.1.2020 passed by the Special Judge,
S.C./S.T. (P.A)) Act, Padrauna, Kushinagar
in Special Trial N0.492 of 2019 (State Vs.
Raju @ Sunil Kumar Srivastava) arising out
of case crime n0.436 of 2019 under sections
323, 504, 352, 427 IPC and 3 (1) (r)
S.C./S.T. (P.A) Act, Police Station Kotwali
Padrauna, District Kushinagar.
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3. The factual aspect of the matter, as
revealed from the perusal of the F.1.R. of this
case, is that 3 named accused persons along
with 3 - 4 other unknown associates were
present on the place of occurrence and co-
accused Sunil @ Raju was making a
puncture in the vehicle of the informant.
When it was protested by the informant and
his friend Ram Narain Mushar, they were
threatened and abused by all the aforesaid
accused persons and Ram Narain Mushar
was also abused by his caste name on a
public place in the public view. The incident
occurred due to a land dispute between the
parties whereupon the accused persons had
already made an assault upon the house of
the informant on 25.5.2019. The incident
happened on 30.8.2019 at about 11:00 A.M.
and the F.I.R. was lodged on the same day at
22:15 hours. Subsequently, after submission
of the charge-sheet, cognizance was taken
on 7.12.2019 and at this stage a bail
application was moved by respondent no.2
Raju @ Sunil Kumar Srivastava and he was
granted interim bail by the Special Judge,
S.C/S.T. (P.A) Act, Kushinagar till
1.1.2020 and an order was also passed to
issue notice to the informant of this case.
Thereafter, on 1.1.2020, the impugned bail
order was passed whereby the accused /
respondent no.2 was granted regular bail by
the trial court.

4. Albeit several instances have been
mentioned in the present appeal relating to
misuse of bail on the part of respondent
no.2, which was granted to him by the
impugned order dated 1.1.2020 but at the
time of argument the learned counsel for the
appellant concised his argument on the sole
issue that Section 15A (3), (5) of the
S.C./S.T. (P.A.) Act mandates that prior to
the hearing of the bail application under the
provisions of S.C./S.T. (P.A.) Act, notice
must be sent to the informant of the case. In

the present matter, no notice was served
upon the informant and without notice, the
bail application of the accused respondent
no.2 was heard and allowed and the
informant was provided no opportunity of
hearing on bail application before the
Special Judge, S.C./ST. (P.A) Act,
Kushinagar at Padrauna. Since the
mandatory provisions of the S.C./S.T. (P.A.)
Act have not been complied with by the
learned Special Court, the bail granted to the
accused respondent no.2 vide order dated
1.1.2020 is liable to be cancelled.

5. Per contra, learned counsel for the
respondent no.2 opposed the present appeal
and it has been vehemently argued that due
notice was given to the informant of this case
prior to the disposal of the bail application
no.2119 of 2019 by the Special Court under
S.C/S.T. (P.A) Act, Kushinagar at Padrauna.
It is further argued that the factum of notice to
the informant finds place in paragraph 5 of the
impugned order dated 1.1.2020 itself which
says that a notice has been issued to the
informant, but neither the informant nor any
counsel on his behalf was present before the
Court which led the Court to hear the
prosecution and the accused on bail
application and bail was granted by the learned
Special Court to the present respondent no.2
after hearing. It is further submitted that
present is not a case of misuse of bail granted
to the accused respondent no.2 by the learned
Special Court and prayer has been made to
dismiss the present appeal.

6. | have considered the rival
submissions made by the learned counsel for
the parties and gone through the entire
record including the impugned order
carefully.

7. Before dealing with the rival
submissions of the learned counsel for the
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parties and the learned State Counsel, |
deem it proper to have a glance over the
relevant provisions embodied in Section
14A, Sub-sections (1) and (2) and Section
15A, Sub-sections (1), (2), (3), (4), (5) of the
S.C./S.T. (P.A.) Act, which are extracted
below —

“14A. Appeals.--(1)
Notwithstanding anything contained in the
Code of Criminal Procedure,1973, an appeal
shall lie, from any judgment, sentence or
order, not being an interlocutory order, of a
Special Court or an Exclusive Special Court,
to the High Court both on facts and on law.

(2) Notwithstanding anything
contained in sub-section (3) of section 378
of the Code of Criminal Procedure, 1973 (2
of 1974), an appeal shall lie to the High
Court against an order of the Special Court
or the Exclusive Special Court granting or
refusing bail.”

“15A. Rights of victims and
witnesses.--(1) It shall be the duty and
responsibility of the State to make
arrangements for the protection of victims,
their dependents, and witnesses against any
kind of intimidation or coercion or
inducement or violence or threats of
violence.

(2) A victim shall be treated with
fairness, respect and dignity and with due
regard to any special need that arises
because of the victims age or gender or
educational disadvantage or poverty. .

(3) A victim or his dependent
shall have the right to reasonable,
accurate, and timely notice of any Court
proceeding including any bail proceeding
and the Special Public Prosecutor or the
State Government shall inform the victim
about any proceedings under this Act.

(4) A victim or his dependent
shall have the right to apply to the Special
Court or the Exclusive Special Court, as

the case may be, to summon parties for
production of any documents or material,
witnesses or examine the persons present.

(5) A victim or his dependent
shall be entitled to be heard at any
proceeding under this Act in respect of
bail, discharge, release, parole, conviction
or sentence of an accused or any connected
proceedings or arguments and file written
submission on conviction, acquittal or
sentencing.”

8. It appears from the perusal of the
record that a report was called for from the
concerned Special Court as to whether any
notice was given to the informant of this
case prior to the disposal of the bail
application or not. A report dated 14th
May, 2024 sent by Sri Gagan Kumar
Bharti, Addl. District & Session Judge /
Special Judge, S.C./S.T. (Prevention of
Atrocities) Act, Sant Kabir Nagar is
available on record. The learned Special
Judge has submitted his report quoting the
report of the Session Clerk which reads
like this —

"I A § A ST AR § e
fete 01.05.2024 forfiaar st #0 - 189 /2022
% A § AT FAT & FoF et & st §
Tw § foF ST ST O TEqA R 9 G ST &
IO aTat guTY =% Hffaredd i T A1 ST Aifed Srefr
T 1 GAaTS 7 Afew Fria & 1 |ied 3uered @ iR
T € Trefd o § a9 9 & e wis e
1 IEqA A AT AN A1EF & e W HISE T

g" (wfa dam)

9. The said report reveals this fact that
no notice was sent to the informant of this
case and it also reveals that no police report
was available on record to show that any
notice was served upon the informant. So far
as the averment made in the impugned order
dated 1.1.2020 is concerned, it has been
mentioned in paragraph 5 of the said order
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that "ardt geemr 1 vt W Tg Afed et T T
TG T A6 AT HEHT IURd AT, 7 & I W °
STferehT & =mer Iufeud o

10. It is explicitly clear from the
perusal of the impugned order that although
a notice was sent to the informant as per the
impugned order, but it is nowhere
mentioned in the said order that the said
notice was ever served upon the informant.
It is also not mentioned in the impugned
order that the notice was returned back to the
Court by the police at any stage prior to the
disposal of the bail application of the
accused after service. Contrary to that the
report sent by Sri Gagan Kumar Bharti,
Additional District & Session Judge /
Special Judge, SC/ST (Prevention of
Atrocities) Act, Sant Kabir Nagar reveals
that no such notice as required by law was
ever sent to the informant. Hence, this Court
is of the opinion that no notice was served
upon the informant and, therefore, it is a
case wherein without affording the
opportunity of hearing on the bail
application to the informant the said
application was heard and bail was granted
to the accused / respondent no.2.

11. At this stage, this Court takes
notice of the fact that the appellant before
this Court does not belong to S.C./S.T.
community. Undoubtedly, he is the
informant of this case, but the notice which
is required to be given essentially is a notice
sent to the victim or his dependent as
mentioned in Sub-section (3) and (5) to
Section 15A of the S.C./S.T. (P.A.) Act. Itis
noteworthy that nowhere the word
‘informant’ has been used in the aforesaid
provision. Apart from this, the affidavit in
the appeal in hand has also been filed by the
informant / appellant Subash Chandra
Srivastava, who is not a member of
S.C./S.T. community admittedly.

12. Now two issues emerge out from
the peculiar facts and circumstances of the
case in hand. Firstly, whether apart from
victim or dependent, the informant is the
person who is also required to be served
notice prior to the disposal of a bail
application under the S.C./S.T. (P.A.) Act
and secondly, in the present appeal, whether
affidavit along with the memo of appeal
could be filed by the informant himself who
is not a member of S.C./S.T. community.

13. The F.L.R. discloses the fact that
the appellant / informant is the eyewitness of
the case and he was also abused and
threatened along with his associate Ram
Narain Mushar, who happened to be a
member of S.C./S.T. community and the
whole occurrence happened before him. The
said Ram Narain Mushar belonged to the
marginal section of the society and was a
member of the S.C./S.T. community and he
was abused and threatened by his caste name
at a public place in the public view as well.
The bail by the impugned order was granted
to the respondent no.2 / accused by the
Special Court, S.C./S.T. (P.A.) Act. Hence,
an appeal under Section 14-A of the
S.C./S.T. (P.A.) Act was maintainable. The
conclusion which can easily be arrived at on
basis of the aforesaid provisions is that if
any final judgment and order or sentence is
passed by a Special Court or an Exclusive
Special Court, the appeal shall lie to the
High Court both on facts and on law. In
other words, it is promulgated in the
aforesaid provisions that if the order
appealed against is passed by a Special
Court or an Exclusive Special Court
granting or refusing bail, the appeal shall lie
to the High Court against such order. Since
the impugned order in this matter was
passed by the Special Court, S.C./S.T. (P.A.)
Act, the appeal in all circumstances was
maintainable before the High Court under
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Section 14-A of the said S.C./S.T. (P.A.)
Act. It is notable that nowhere it is
mentioned under Sub-section (1) and (2) of
Section 14-A of the S.C./S.T. (P.A.) Act as
to who may file the appeal. Since on the
competency of the appellant to file the
appeal the provisions are silent, a natural
and logical inference may be inferred that
this is the victim or his dependent who, in
any circumstances, is competent to file an
appeal against the order granting bail to the
accused under the S.C./S.T. (P.A.) Act for
the simple reason of his entitlement of a
reasonable, accurate and timely notice to
any Court proceeding including any bail
proceeding. Undoubtedly, he is not the sole
competent person to prefer the appeal but
the informant may also file such appeal
under Section 14-A of the S.C./S.T. (P.A))
Act.

14. Since the appellant in this case,
being the informant, is a person competent
to file the present appeal, it is connotative
that he may file the memo of appeal
supported with his own affidavit. At the cost
of the repeatation, it should be reminded that
in the matter in hand the present appellant is
not the mere informant but also an aggrieved
person. Hence his competency to depose by
way of affidavit cannot be questioned in the
appeal in hand.

15. The aforesaid proposition of law
finds its root in the law promulgated by the
Hon’ble Apex Court. A three Judge Bench
of the Hon'ble Supreme Court in Jagjeet
Singh and others vs. Ashish Mishra Alias
Monu, (2022) 9 SCC 321 got an occasion to
deal with the subject as to whether notice to
be sent to the informant prior to the disposal
of the bail application under S.C./S.T. (P.A.)
Act is required or not, which can certainly
be taken note of. The said decision of the
Hon'ble Supreme Court was quoted and

followed by the Division Bench of High
Court of Judicature at Bombay (Bench at
Aurangabad) in Criminal Appeal N0.293
of 2023 (Raees Hanif Sayyed Versus The
State of Maharashtra and another) dated
10.4.2023 and their Lordships while
referring to the Hon'ble Supreme Court held
that —

"In fact in this case there was no
question of offences under the Atrocities Act,
yet, the Hon'ble Supreme Court has upheld
the rights of the victim to be heard and to
participate in the proceedings before the
Courts. Note has been taken in respect of the
provisions under the Atrocities Act which
make the legal obligation to hear the victim
and then it has been reiterated that the
rights of the victim are totally independent,
incomparable, and not accessory or
auxiliary to those of the State under the
Code of Criminal Procedure and therefore,
the presence of 'State' in the proceedings,
would not tantamount to according a
hearing to a victim of the crime. Under such
circumstance, when such wide rights are
given to the informant / victim and those are
acknowledged, it is mandatory on the part of
the Special Judges to issue notice to the
victims / informants, as the case may be in
view of Section 15-A(3) of the Atrocities Act
and then to proceed to hear them under
Section 15-A(5) of the Atrocities Act.”

16. This Court feels that in a matter
like the present one to insist upon the
phenomenon that notice to the informant
was not required on the ground that nowhere
the word ‘informant’ has been used in Sub-
section (3) and (5) of Section 15-A of the
S.C./S.T. (P.A) Act particularly in the
peculiar circumstances of this case where
the impugned order dated 1.1.2020 nowhere
shows and not even a whisper may be found
in the said order on the point that any notice
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was ever sent to the victim or his dependent
and since in fact no notice was sent to the
victim or his dependent, all the proceedings
relating to the grant of bail to the accused /
respondent no.2 were bad in law and vitiated
as well. The Special Court even did not
bother to ascertain whether any notice was
actually sent to the informant / victim or his
dependent of the case and if such notice was
sent, whether it was served upon him or not
is another loophole in the impugned order. It
is found on its face that the impugned order
does not speak even a single word whether
the notice sent to the informant / victim or
his dependent was served upon him or not
while making hearing on the bail
application. With a vigilant eye it may be
seen in paragraph 5 of the impugned bail
order that the learned Special Judge writes
upon issuance of notice to the informant and
also of the absence of the informant and his
counsel but nowhere he mentions anything
regarding the service of notice upon the
informant and this omission denies the
opportunity of hearing which is a valuable
legal right of any victim / informant in the
matter of hearing of bail application under
the provisions of S.C./S.T. (P.A.) Act, which
is also associated with the constitutional
belief of a fair trial.

17. The Hon'ble Supreme Court in
Criminal Appeal No0.1278 of 2021
(Hariram Bhambhi Versus Satyanarayan
& Anr.) decided on 29.10.2021 made
significant observations particularly in the
context of Section 15-A of the S.C./S.T.
(P.A.) Act and it has been recognized that
Sub-sections (3) and (5) of Section 15-A of
the S.C./S.T. (P.A.) Act specifically make
the victim or his dependent an active
stakeholder in the criminal proceedings.
These provisions enable a member of the
marginalized caste to effectively pursue a
case and counteract the effects of defective

investigation. It was also highlighted that the
purpose of Section 15-A of the S.C./S.T.
(P.A)) Act was to protect the rights of
victims and witnesses whose rights as equal
beneficiaries of the criminal justice system
are often overlooked due to their weak social
position. The Hon'ble Supreme Court in the
aforesaid judgment and order referred to a
decision of the Madhya Pradesh High Court
in Sunita Gandharva Versus State of MP
& Anr., 2020 SCC OnLine MP 2193 and
while highlighting the purpose of the
amendment inserting Section 15A observed
that :

"21. With the years of experience,
it was found that due to some vagueness in
the definitions and some procedural inertia,
the purpose of Act lacked fulfilment,
therefore, to make it more victim oriented,
the Amendment Act was introduced.

22. With the legislative intent
reiterated in the letter, no iota of doubt
exists that intention of the Amendment Act
was for Speedy Trial and Protection of
Victims' Rights. By way of Section 2 (ec)
Victim has been defined and beside Section
14-A, Section 15-A, "Rights of victim and
witnesses™ was introduced to take care of
them for the first time. Definition of Victim
includes-relatives, legal guardian and legal
heirs and this definition is much wider than
the definition of Victim provided in Section
2 (wa) of Cr.P.C. which includes guardian
or legal heir, not the relatives. Similarly,
Section 15A of Atrocities Act provides an
extensive mechanism for protection of
Victims/Witnesses. Even the victim has been
given a chance to appear before the Court
at the time of hearing of bail application.
Right of the Court to cancel or revoke the
bail is one of the measures by which
protection of Victims/Witnesses can be
ensured...”
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18. The same dictum of law echoes in
various decisions given by different High
Courts such as High Court of Judicature at
Bombay (Bench at Aurangabad) in Criminal
Appeal No0.293 of 2023 (Raees Hanif
Sayyed Versus The State of Maharashtra
and another) dated 10.4.2023, High Court of
Karnataka (Kalaburagi Bench) in Criminal
Petition N0.200315 / 2020 C/W Criminal
Petition N0.200318 / 2020 (Marenna @
Mareppa Versus The State) and
(Sahebreddy @ Sabreddy Versus The
State of Karnataka) dated 21.7.2020 and
High Court of Gujarat at Ahmedabad in
R/Special Civil Application No. 6369 of
2020 (Hemal Ashwin Jain (Sheth) Versus
Union of Indian) dated 6.8.2020 wherein
the right of the informant to be heard prior
to the hearing of the bail application moved
under the provisions of S.C./S.T. (P.A.) Act
and a proper service of notice to him has
been expounded and a cumulative reading of
the aforesaid decisions draws a definite
conclusion that the first informant /
complainant / victim or dependent shall be
made as a party in the Court proceedings and
it is the duty of the Court to issue necessary
notice to the first informant or complainant
or victim / his dependent to hear them in any
proceedings as envisaged under Sub-section
(5) of the Section 15A of the S.C./S.T.
(P.A)) Act.

19. Itis also important to note here that
the plea that since the accused has made out
a case for bail in his favour, to issue notice
to the informant / victim or his dependent of
the case was not necessary at all, may be
termed as a bogus plea which is a complete
denial of the legal principle of opportunity
of hearing. Suffice it to say that prior to the
hearing of the bail application, the initial
step after the filing of the application for bail
in the matter in hand to be taken by the Court
was to pass an effective order to issue notice

to the informant / victim or his dependent.
Only after due notice, an order on such bail
application in either way should had been
passed, but as a matter of regret, in the case
in hand, the learned Special Judge did not
bother to comply with the mandatory
provisions under the S.C./S.T. (P.A.) Act as
mentioned and discussed here-in-above.

20. Having regard to the facts and
circumstances of the case and the case
laws cited above, the Court is of the
opinion that the court concerned erred in
granting bail to the accused respondent
no.2 without complying with the
mandatory provisions of Section 15A of
the S.C./S.T. (P.A.) Act. The impugned
order was passed by the court concerned
without issuing notice to the informant /
victim or his dependent and without
affording a reasonable and sufficient
opportunity of hearing to him which is
patently illegal and suffers from
infirmity and illegality and the same is
liable to be set-aside and the appeal is
liable to be allowed.

21. Accordingly, the appeal is allowed
and the impugned order dated 1.1.2020
allowing the bail application of the accused

respondent no.2 is hereby set-aside.
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1. When the deceased Ajay Kumar
who was a student of B.A. in the D.A.V.
College had gone missing then an
application for missing/first information
report was lodged on 8.1.1980 with
allegations that the first informant had given
Rajesh Kumar, a friend of his nephew Ajay
Kumar, Rs. 700/- for getting diesel which
was in short supply then, on 6.1.1980 at
around 5:00PM and when till 7.1.980 till
around 11:00AM, Rajesh Kumar did not
come with the diesel then he sent his nephew
Ajay Kumar to him who thereafter went
missing. It had further been stated in the
application/first information report that
despite extensive search Ajay Kumar had
not been found. He states that even Rajesh
Kumar also was not to be found. The first
informant/applicant, therefore, prayed that
Ajay Kumar, his nephew, be searched out.

2. This application/F.1.R., with regard
to Ajay Kumar going missing, was entered
in the Police Report at GD-25. The chick as
was prepared of the first information report
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lodged was exhibited as Exhibit — Ka-8 and
was written by the Head Moharrir Jagdish
Sharan for offences under Section 364 IPC.
On. 8.1.1980 investigation of the case was
entrusted to the P.W.- 10 Rajendra Pal Jain,
Sub-Inspector and he commenced the search
for Ajay Kumar. Thereafter, the
investigation was handed over to P.W. -13
K.C. Tyagi, who in the course of
investigation reached Sarwat Gate and from
an informer he got information that the
accused Rajesh Kumar had gone a little
earlier towards Minakshi Talkies and from
there he could be arrested. On the basis of
this information along with police personnel
on 9.1.1980 in a patrol car P.W.- 13 reached
the cross-road of Minakshi Talkies where he
came across witnesses Kharag Singh,
Rishipal, Yusuf and Rajeshwar and took
them alongwith him.

3. From the record, it appears that
Rajesh was seen approaching the
Investigating Officer from the side of the
Minakshi Talkies. The appellant-accused
Rajesh Kumar was thereafter arrested at
around 6:00pm. Upon an interrogation the
accused Rajesh told that he could lead the
police party to the clothes, with which the
dead body of the deceased Ajay Kumar, was
wrapped. He also stated that he would get
recovered the baniyan and other clothes
which could be found in the room of the
house of one Sukhveer situate in Mohalla
Keshavpuri wherein in room no. 14 one
Ombir (another accused) lived. Upon
getting this information, P.W. -13 K.C.
Tyagi reached the Room No. 14 where, it
had been stated by Rajesh that, the dead
body was to be found. He had stated that in
the Room No. 14 of the premises owned by
P.W. -12, Sukhveer Singh, the dead body
was to be found wrapped in a bedding below
the cot.

4. When the police party along with the
accused Rajesh reached the room in
question, the key of the lock was not there
with Rajesh and, therefore, P.W. - 13, the
Investigating Officer K.C. Tyagi, pushed the
door and the door opened. It has been stated
in the statement of the P.W. - 13 that the time
at which the door was opened was around
7.45PM. Thereupon, Rajesh entered the
room and in the light of various torches the
bedding was taken out in which the dead
body of Ajay Kumar was allegedly wrapped.
The bedding was opened in the presence of
witnesses and the corpse of the deceased
Ajay was recovered and it was identified by
the witnesses. A slip of plastic was found on
the neck of the deceased and a baniyan was
also found stuffed inside his mouth. There
and then, it has been alleged that the
recovery memo was prepared as Exhibit —
Ka-2 by PW. - 13 in the presence of
witnesses who had accompanied him to the
spot. Thereafter, recovery memo of the said
dead body was sent by the P.W. 13, K.C.
Tyagi, along with constables — Satyapal and
Baburam — for adding Section 302 and 201
IPC in the first information report which was
already lodged on 8.1.1980.

5. Further case of the prosecution is
that thereafter when there was shortage of
light in the evening of 9.1.1980, the
inquest was not done there and then in the
night but was adjourned for the next day
i.e. for 10.1.1980 and the same was got
prepared on the next day. Thereafter, the
corpse was sent in a sealed bundle for
post mortem in the mortuary at Muzzaffar
Nagar. When the dead body was
recovered, the recovery memo was
prepared and was exhibited as Exhibit
Ka-3. With regard to the articles, which
were found in the room, recovery memos
were prepared.



188 INDIAN LAW REPORTS ALLAHABAD SERIES

6. On 10.1.1980 at about 2:00PM, the
other accused/appellant Rajguru  was
arrested and on 14.1.1980 the accused-
appellant Omvir surrendered. Upon the
investigation being completed, charge sheet
was submitted by the Investigating Officer,
P.W. - 13, K.C. Tyagi against the accused —
Rajesh and Rajguru and a charge sheet was
also submitted by Hariraj Singh against the
accused Ombir.

7. After considering the material on
record, the accused were charged by the
court of IVth Additional Sessions Judge
under Sections 302 read with Section 34 IPC
and under Section 201 IPC. When the
appellants/accused denied the charges and
prayed for trial, the case was put to trial.

8. From the side of the prosecution as
many as 13 witnesses were brought to the
witness box. They gave their statements-
in-chief and they were also cross-
examined. The accused thereafter got their
statements recorded under Section 313
Cr.P.C. and when thereafter the Illird
Additional District & Sessions Judge,
Muzaffarnagar on 30.6.1982 found the
accused Rajesh, Rajguru and Ombir guilty
under Section 302/34 IPC and under
Section 201 IPC then they were punished
for life imprisonment under Section
302/34 IPC and were also sentenced to
undergo 7 years of rigorous imprisonment
under Section 201 IPC (both the sentences
were directed to run concurrently).

9. Aggrieved by the judgement and
order of the Sessions Court dated
30.6.1980, the present Criminal Appeal
has been filed.

10. On 3.3.2017, the appellant Rajguru
was declared juvenile. The order dated
3.3.2017 was brought on record by the

counsel for the appellant no. 2 by means of
affidavit of compliance dated 10.4.2017.

11. During the trial the PW.- 1
Raghunath Singh who is the first informant,
in the statement-in-chief, had stated that the
deceased Ajay Kumar was his nephew and
that the incident was of 6.1.1980. On that
date, his brother Raghu Prakash along with
Ajay (deceased) and another nephew were
sitting at their house. He states that Rajesh
who was known to Ajay had always been
coming to their house. Ajay Kumar and his
father and the first informant were all living
in the same house. He has stated that at the
relevant point of time there was scarcity of
diesel and they were all sitting together in
the house of the first informant on 5/6th
January when Rajesh approached them and
said that he had certain coupons of diesel
and that he could fetch diesel for them. For
this purpose, the first informant gave Rs.
700/- to Rajesh and requested him to get him
as much diesel as he could get for him.
Therefore, Rajesh had promised that he
would get diesel on the next date i.e. on
7.1.1980. Rajesh took the money and when
he did not come on the 7th i.e. on the next
date then the first informant P.W.-1 waited
till 11:00am and when he did not come he
sent his nephew (deceased) Ajay to search
out Rajesh. After having sent Ajay kumar,
the family had waited for Ajay Kumar to
come back with Rajesh but when he did not
return then on the 8th of January 1980 a
missing report was got lodged in the
Kotwali. In his cross-examination, he has
stated that he had come to know about the
fact that Ajay Kumar had died on 10.1.1980
at around 12:00Noon and this information
was given to him by Sunil the real brother of
the deceased- Ajay Kumar. He has stated
that he was not aware as to when the accused
were arrested after he had submitted his
report. He has also stated that the witness
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Rishi Pal (P.W.-3) was related to the
accused as his sister was married to Ram
Kumar, the real brother of Ajay Kumar. He
has denied that the witnesses P.W. 9
Salauddin Yusuf, P.W. 8 Rameshwar Dayal
and Kaliram were known to him.

12. P.W. - 2, Kharak Singh, who was
the witness of the recovery of the dead body,
had stated that the deceased Ajay Kumar
was known to him and he repeated the story
as to how the witness was contacted by P.W.
- 13 and how they had gone to the room
where the dead body was found. He has also
stated the manner in which Rajesh was
arrested. He has categorically stated that
after Rajesh was arrested, he had informed
the Police Officials that he knew where the
dead body of Ajay Kumar was and he also
could get recovered the Baniyan by which
the strangulation had been done. He also
states how exactly Rajesh had led them to
the place from where the recovery was done.
He has, thereafter, stated that the recovery
memo was prepared by P.W. - 13 which was
marked as Exhibit ka-2. He has stated in his
cross-examination that he had seen the dead
body of the deceased Ajay Kumar twice
after recovery and that he had fainted
thereafter. He has also stated that the dead-
body was recovered at around 9:00PM on
9.1.1980. He has further stated that he never
informed to anyone in the family of the
deceased Ajay Kumar. Upon a specific
question being asked as to how the door of
the room was opened, he specifically
answered that the door was pushed and
despite the fact that there was a lock in the
door, it opened.

13. P.W. - 3, Rishi Pal is again the
witness in whose presence the dead body was
recovered. He has also stated that he knew
Ajay Kumar from before and he also stated the

same story as to how they were contacted by
the Police and as to how Rajesh was arrested.

14. P.W. - 4, Anil Kumar, is the witness
who professes that he had last seen the
deceased along with the accused Rajesh. He
has stated that on 7.1.1980 at around 11:00 to
11:30am, he along with Munish was at the
Sarpat gate and from the Chandra Talkies a
Rikshaw carrying Ajay (deceased) and Rajesh
also with a drum containing oil was seen.
When Ram Kumar, the real elder brother of
the deceased saw them, he had shouted and
asked Ajay Kumar as to where he was going.
Ajay had answered that he was going to take
the diesel along with Rajesh. The deceased
and Rajesh were followed by P.W. - 4, Anil
Kumar, Ram Kumar and Munish on another
Rikshaw. Thereafter Rajesh had got the
Rikshaw stopped at the shop of Madhu
Panwale and, Rajesh and the witness P.W. - 4
reached the petrol pump and they had stopped
in the neighbouring tea shop and, thereafter,
the P.W. - 4 left Ajay Kumar alongwith Rajesh
and went away. On that very day, somebody
from the house of the Ram Kumar had come
to the house of P.W. -4 and had informed that
Ajay had not returned to the house and
therefore on the next day i.e. on 8.1.1980 a
search was made but Ajay Kumar was not to
be found. They had also gone to the house of
Rajesh but he was also not traceable. He has
stated that after 7.1.1980 when he had seen
Ajay Kumar with Rajesh he had never seen
Ajay Kumar thereafter.

15. P.W. - 5, Munish is also a witness
who had stated that he had last seen Ajay
Kumar with Rajesh on 7.1.1980 and he
repeated the story as was narrated by P.W. - 4.

16. P.W. - 6, Hariram, is the constable
who had taken the dead body on 10.1.1980
for postmortem.
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17. P.W. - 7 is the Doctor who had
conducted the post mortem and had stated
that the hyoid bone was fractured and had
given his opinion that the death had taken
place because of strangulation and
throttling. However, he has not stated that
there was any strangulation sign over the
dead body.

18. P.W. - 8, Rameshwar Dayal, is
again the witness who stated that he had
seen the deceased Ajay Kumar along with
Rajesh Kumar, Omveer and Rajguru. He
had stated that on 7.1.1980 at around
7:15PM he was in his room opposite to the
building where Omveer was staying. Along
with him, Salauddin and Kaluram were also
there with him and that in his room an
electricity bulb was lit. At around 8:00pm in
the night Omveer, Rajesh and Rajguru, the
accused persons, who were present in the
court came along with the deceased — Ajay
Kumar. The latter greeted him by saying —
Namaste. When Rameshwar Dayal P.W. - 8
questioned as to how Ajay Kumar was, he
had replied that he was alright and had said
that he had gone with Rajesh for fetching
diesel. Then thereafter the four i.e. the three
accused and Ajay Kumar as per the P.W. - 8
went inside the Room No. 24 and it has been
stated that P.W.-8 Rameshwar Dayal
continued to sit where he was sitting and at
around 8:30PM, he saw that the accused
persons came out of the room but Ajay
Kumar did not come out. Again upon asking
the accused where Ajay Kumar was they had
answered that he had gone out with the
coupons to get the diesel. He had, thereafter,
stated that the accused had, thereafter, left
the place. They had before leaving the place
locked the room and had not returned the
whole night.

19. P.W. - 9, Salauddin, is again the
witness who was sitting with P.W. - 8,

Rameshwar Dayal. He has also stated
somewhat, what had been stated by the P.W.
- 8, Rameshwar Dayal. He has stated that he
had come to know the names of Rajesh,
Rajguru and Omvir a few days ago when
they had come to play cards in the room of
Omuvir.

20. P.W. - 10 is one Rajendra Pal Jain,
the Sub-Inspector. He is one who had
initiated the case under Section 364 IPC.

21. P.W. - 11 is again the constable,
Sita Ram, who alongwith P.W. - 6 Kaliram
had taken the dead body for postmortem.

22. P.W. - 12 is the land-lord Sukhvir
Singh and who had categorically stated that
he was a landlord of the property no. 409 and
that there were 14 rooms in the building
which he owned and that since the year
1979-80 in Room No. 14 Omvir and Rajpal
were tenants. He recognized the accused
Omvir who was present in the Court. In
Room No. 10, he states, Devendra Kumar
Tyagi and Rameshwar Dayal were staying
as tenants. Then he states that Rameshwar
was not, in fact, his tenant but he quite often
used to come to meet his friend Devendra.

23. PW-13 is the Investigating Officer
and has given his statement-in-chief
indicating as to how on 09.01.1980 on the
information of an informer, he had arrested
the accused at around 06:00 pm in the
presence of the witnesses Kharak Singh
(PW-2), Rishipal (PW-3), Yusuf and
Rajeshwar and has thereafter once again
stated that how Rajesh upon arrest had stated
that he would lead to the place where the
dead-body of Ajay was to be found and also
he would get discovered the baniyan and
clothes in which the dead-body was
wrapped. He has stated that Rajesh had told
him that room no. 24 was a room which was
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rented by the co-accused Omvir. He,
thereafter, states that the room had a lock
and Rajesh had informed that the key was
with Omvir. He stated that upon pushing the
door, the door had opened. He states that this
was done i.e. opening of the door at 07:45
pm. Thereafter, the accused Rajesh had
entered the room and in the light of various
torches he had pulled out a holdall in which
the dead-body was wrapped. In the presence
of the witnesses present, the holdall was
opened and it revealed the dead-body of
Ajay, which was wrapped and also had a
ligature mark around the neck. Also the
mouth was stuffed with a baniyan. He
prepared the recovery memo as Exhibit Ka-
2 in his own handwriting and thereafter, he
had sent Rajesh alongwith the Constables,
Babu Ram and Satyapal alongwith the
recovery memo to get the F.I.R. changed
from Section 364 of the I.P.C. to 302 of
I.LP.C. The entry thereafter in the Police
Station was made at around 08:05 PM on
9.1.1980 by Rajeshwar Dayal, Constable.
He also stated that exhibit Ka-21 was the
charge sheet submitted by the police vis-a-
vis Rajesh and Rajguru and the exhibit ka-
22 was the charge sheet against the accused
Omvir. Thereafter, the Police had reached
the spot for preparing the inquest report.
Since there was no light in the room, the
Panchayatnama was not prepared in the
night and that it was prepared in the
presence of witnesses at 07:30 am on
10.01.1980 i.e. on the next day. Upon a
specific question being asked in his cross-
examination, as to whether the lock was
broken, he had replied that it was not broken
and only upon pushing the door, the same
had opened.

24. The statements of the accused
recorded under Section 313 of Cr.P.C. were
mostly to the effect that they had denied all
the allegations made against them and they

had denied that they had committed the
crime. However, one important question vis-
a-vis Rajesh i.e. question no. 29 is important
which is with regard to Exhibit -24 through
which the accused Rajesh on 08.01.1980
had got a report lodged stating that while he
was returning from school a boy with the
name of Munish had accosted him and had
taken him to a nearby barber shop where Raj
Kumar along with other boys, whose names
he did not know, had given him a good
beating. They had also threatened him with
dire consequences. He has stated very
categorically that he was taken away in
between 11:00 AM to 12:00 Noon on the 8th
of January, 1980.

25. Sri Brijesh Sahai, learned counsel
has appeared alongwith Sri Rahul Sharma
for the appellant no. 1 and Sri Sunil
Vashishth, learned counsel appeared for the
appellants no. 2 and 3 have specifically
argued that the entire case was of a
circumstantial evidence and that the accused
who were apprehended and tried and,
thereafter, convicted should be acquitted as
the judgement under challenge had not app
reciated the evidence correctly. He basically
argued on following issues:-

(i) Sri Brijesh Sahai learned
Senior Counsel submitted that the first issue
on which he intended to argue was that, in
fact, there was no motive with the accused.
He has argued that the motive was an
extremely weak one. He submits that the
first informant had come up with a case that
on 06.01.1980 he had given Rajesh Rs. 700/-
to bring diesel coupons for him which would
fetch the first informant diesel. He thereafter
states that when Rajesh did not come he had
sent Ajay on 07.01.1980 and thereafter Ajay
had disappeared and, therefore, on
08.01.1980 at around 05:00 PM in the
evening he had got a report lodged with
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regard to the fact that Ajay was missing.
Learned counsel for the appellants states
that motive is an important aspect on the
basis of which a person who had been made
an accused on the basis of circumstantial
evidence could be convicted. He submitted
that it was important to see if the motive was
a strong one or was not such a motive which
could be relied upon to convict a person. He
submits that when the motive itself was an
absolutely weak one, the case could not have
proceeded on the basis of it and he therefore
submits that the prosecution under
circumstantial evidence ought not to have
proceeded.

(i) Next argument which the
learned counsel for the appellants thereafter
has made is that the evidence of the
witnesses who had last seen the accused was
a weak one. They should have seen the
deceased at such a time which would have
made the statements of the witness reliable.
That is to say that they should have seen the
deceased Ajay at such a time by which it
could have been said that it was in proximity
to the time of the offence. PW-4 and PW-5
had seen the deceased Ajay on 07.01.1980
at around 11:00 AM in the morning and
thereafter in the evening of 7.1.1980 at
around 04:00 PM. Learned counsel for
the appellants states that the statements of
Anil Kumar and Munish were somehow
self contradictory. At one place they have
stated that they actually saw the deceased
going with the appellant Rajesh for
fetching diesel and thereafter they state
something  which  was  absolutely
unconnected. They said that the four of
them had entered the room no. 14 at
around 07:30PM. Their statements are in
direct contradiction with the statement of
PW-8, Rameshwar Dayal who had stated
that Rajesh, Raj Guru and Omvir had
entered the room of Omvir at around
08:00 PM in the night and he also states

that Ajay had greeted him and had also
stated that Rajesh would give him the
coupons on a future date for the diesel
which was required to be given to his
uncle. Learned counsel therefore states
that at one place the witnesses who had
last seen the deceased state that they had
actually seen the deceased taking the
diesel whereas the PW-8 Rameshwar
Dayal states that the deceased was
mentioning that he would actually get the
diesel subsequently.

(iti) Learned counsel for the
appellants thereafter argued stated that
the appellant - Rajesh since had got the
dead-body recovered after he was
arrested and that recovery was done under
Section 27 of the Evidence Act, the
conviction or the acquittal of the
appellant Rajesh would to quite an extent
depend on the fact as to whether the
recovery was a proper one under Section
27 of the Evidence Act. Learned counsel
for the appellants states that under
Section 27 of the Evidence Act, the
discovery ought to be made from the spot
which:-

(i) is not accessible to the public
at large,

(i) the spot should be a special
spot which was specially within the
exclusive knowledge of the arrested
person who was getting the recovery
done.

(iif) There ought to be a
disclosure statement which in addition to
the fact that the recovery was going to be
made had also to state that the arrested
person was the author of the concealment.

Learned counsel relied upon
paragraphs no. 42, 43, 44 and 45 of the
judgement in Shahaja@ Shahajan Ismail
Mohd. Shaikh vs. State of Maharashtra
reported in 2022 SCC Online SC 883. Since
learned counsel relied upon those
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paragraphs, they are being reproduced here
as under:

“42. The conditions necessary for
the applicability of Section 27 of the Act are
broadly as under:

(1) Discovery of fact in
consequence of an information received
from accused;

(2) Discovery of such fact to be
deposed to;

(3) The accused must be in police
custody when he gave informations and

(4) So much of information as
relates distinctly to the fact thereby
discovered is admissible - Mohmed
Inayatullah v. The State of Maharashtra :
(1976) 1 SCC 828 : AIR 1976 SC 483 :1975
CLJ 668

Two conditions for application —

(1) information must be such as
has caused discovery of the fact; and

(2) information must relate
distinctly to the fact discovered -
Kirshnappa v. State of Karnataka : (1983) 2
SCC 330 : AIR 1983 SC 446 : 1983 Cri LJ
846

43. We may refer to and rely upon a
Constitution Bench decision of this Court in
the case of State of Uttar Pradesh v.
Deoman Upadhyaya reported in AIR 1960
SC 1125, wherein, the Supreme Court in
Paragraph-71 has explained the position of
law as regards Section 27 of the Act as
under:

“71. The law has thus made a
classification of accused persons into two :
(1) those two have the danger brought home
to them by detention on a charge; and (2)
those who are yet free. In the former
category are also those persons who
surrender to the custody by words or action.
The protection given to these two classes is
different. In the case of persons belonging to

the first category the law has ruled that their
statements are not admissible, and in the
case of the second category, only that
portion, of the statement is admissible as is
guaranteed by the discovery of a relevant
fact unknown before the statement to the
investigating authority. That statement may
even be confessional in nature, as when the
person in custody says:“I pushed him down
such and such mineshaft”, and the body of
the victim is found as result, and it can be
proved that his death was due to injuries
received by a fall down the mineshaft.”

44. The scope and ambit of Section 27
of the Act were illuminatingly stated in
Phulukuri Kottaya v. Emperor, AIR 1947
PC 67, which have become locus classicus,
in the following words:

“It is fallacious to treat the ‘fact
discovered’ within the section as equivalent
to the object produced; the fact discovered
embraces the place from which the object is
produced and the knowledge of the accused
as to this, and the information given must
relate distinctly to this fact. Information
supplied by a person in custody that ‘I will
produce a knife concealed in the roof of my
house’ does not lead to the discovery of a
knife; knives were discovered many years
ago. It leads to the discovery of the fact that
a knife is concealed in the house of the
informant to his knowledge, and if the knife
is proved to have been used in the
commission of the offence, the fact
discovered is very relevant. But if to the
statement the words be added ‘with which I
stabbed ‘A” these words are inadmissible
since they do not relate to the discovery of
the knife in the house of the informant.”

45. What emerges from the evidence
of the PW-4 & PW-10 respectively is that
the appellant stated before the panch
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witnesses to the effect that “I will show you
the weapon concealed adjacent the shoe
shop at Parle”. This statement does not
suggest that the appellant indicated anything
about his involvement in the concealment of
the weapon. Mere discovery cannot be
interpreted as sufficient to infer authorship
of concealment by the person who
discovered the weapon. He could have
derived knowledge of the existence of that
weapon at the place through some other
source also. He might have even seen
somebody concealing the weapon, and,
therefore, it cannot be presumed or inferred
that because a person discovered the
weapon, he was the person who had
concealed it, least it can be presumed that he
used it. Therefore, even if discovery by the
appellant is accepted, what emerges from
the substantive evidence as regards the
discovery of weapon is that the appellant
disclosed that he would show the weapon
used in the commission of offence.”

Also learned counsel relied upon
the judgements reported in AIR 2022 SC
5273 : Ramanand @ Nandlal Bharti vs.
State of Uttar Pradesh and in AIR 2022
SC 5110 : Subramanya vs. State of
Karnataka, and submitted that the accused
while in custody ought to have given his
statement  before  two  independent
witnesses, and the exact statement or rather
the exact words uttered by the accused
should be incorporated in the panchnama
prepared by the Investigating Officer.
Learned counsel submitted that the first part
of the deposition for the purpose of Section
27 of the Evidence Act ought to have been
drawn in police custody in the presence of
two independent witnesses. The judgements
cited above held as follows:

“This is how the law expects the
investigating officer to draw the discovery
panchnama as contemplated under Section
27 of the Evidence Act. If we read the entire

oral evidence of the investigating officer
then it is clear that the same is deficient in
all the aforesaid relevant aspects of the
matter.”

(iv) Learned counsel for the
appellants then submitted that the evidence
of the Investigating Officer had to be of a
very good quality and if there was any doubt
with regard to the evidence as was produced
by the Investigating Officer then the whole
case would become doubtful and the
conviction could not be done.

26. In this regard, learned counsel for
the appellants has very categorically stated
that after the arrest had taken place on
09.01.1980 at around 06:00 PM of the
appellant Rajesh and thereafter when Rajesh
had proceeded for getting the dead-body
recovered, learned counsel for the appellant
states that he never confessed with regard to
the actual authorship of the concealment.
Learned counsel for the appellants thereafter
submitted that in the absence of the
confession and in the absence of the fact that
he had stated that he was the author of the
concealment, the recovery as was made
under Section 27 of the Evidence Act could
not be considered a recovery under Section
27 of the Evidence Act and would therefore
be only a confession which would come in
the category of Section 25 of the Evidence
Act and could not be relied upon.

27. Learned counsel for the appellants
thereafter submitted that after the arrest had
taken place at 06:00 PM, the document
Exhibit Ka-2 was prepared at 07:00 PM and
this document clearly is to the effect that the
dead-body had been discovered and that the
case had already been got registered under
Section 364/ 302/ 201 of I.P.C. Learned
counsel for the appellants thereafter drew
the attention of the Court to the statement of
PW-13 wherein he states that he had actually
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sent the accused Rajesh with the Constable,
Babu Ram and Satyapal at 08:05 PM with a
direction that the F.I.R. now be also got
registered under Section 302 of I.P.C.
Learned counsel for the appellant therefore
states that when this direction was being
given at around 08:05 pm on 09.01.1980
then the Exhibit Ka-2 which was of
09.01.1980 and was prepared at 07:00 PM
definitely goes to show that the recovery
was a sham recovery and that the Exhibit
Ka-2 and the F.I.R. thereafter which was
registered as Exhibit Ka-22 were all
prepared sitting in the Thana and, therefore,
no reliance could be placed on the evidence
as had been brought forth by the PW-13.

28. Learned counsel for the appellants
further states that if the statement made by
the PW-13 is perused then it becomes clear
that after the arrest had taken place at 06:00
PM and the Police party had started
searching for the room in which the dead-
body was to be found then there was a clear
averment that everything had been done in
the light of various torches. However, he
submits that when it came to the preparation
of the actual inquest report, the Police
Officer had mentioned that there was no
light present and, therefore, he was
adjourning/postponing the preparation of
the Panchayatnama for the next day.
Learned counsel for the appellants therefore
submits that this definitely goes to show that
in fact the recovery memo etc. was not
recorded on that day and the same was
actually prepared subsequently when the
Police had got the whole night of 09.01.1980
and 10.01.1980 to do the mischief. Before
the Panchayatnama was prepared all the
documents with regard to the recovery etc.
were manufactured and while doing so they
had missed out the timing given in the
panchayatnama and therefore the evidence
of the PW-3, the Investigating Officer which

ought to have been of a high quality was
definitely not of such a quality which could
lead the Court to convict a person.

29. Learned counsel for the appellants
further drew the attention to the
Panchayatnama and from it he had shown
that the Panchayatnama proceedings had
commenced on 09.01.1980 at 09:30 PM and
when it came to an end it was not shown in
the Panchayatnama. He, therefore, submits
that the preparation of the Panchayatnama
was also not done on the spot but was done
elsewhere. Learned counsel for the
appellants having shown that the evidence
of the PW-13 the Investigating Officer was
of a weak kind thereafter went on to argue
that the deceased Ajay was a young boy
studying in the B.A. Class and was of
around 21 years of age and that he submits
that if he was being throttled by three young
men then he would have definitely resented
the acts of the three young men and there
would have been at least some noticeable
injuries on his own body. But, in fact, no
injury has been found. Learned counsel for
the appellants therefore submits that in fact
the murder had taken place in some other
way and the dead-body was planted in the
room from where discovery had been shown
and that in fact the appellants had thereafter
been implicated only on the basis of
suspicion.

30. Learned counsel for the appellants
thereafter to substantiate his arguments that
the investigation had proceeded only on the
basis of suspicion, has drawn the attention of
the Court to the Exhibit Ka-24 which was an
N.C.R. which had been got lodged by the
appellant Rajesh on 08.01.1980 against one
prosecution witness Munish PW-5 and
against Ram Kumar the real brother of the
deceased Ajay. He submits that thereafter
the Police had only a feeling/suspicion that
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it was just possible that Rajesh might have
committed the crime. He submits that
suspicion cannot take the place of proof and
therefore the conviction on the basis of
suspicion was absolutely erroneous.
Learned counsel relied upon the case of Brij
Bhushan Singh vs. Emperor reported in
AIR 1946 PC 38 to bolster this argument.

31. Learned counsel for the appellants
further has stated that to say that the accused
was not in his proper senses at the time when
he was taken by the three accused persons as
per the case of the prosecution was also
wrong. He submits that PW-8 when had
seen the accused persons going with Ajay,
PW-8 had stopped him and had specifically
asked various questions which he had
definitely  answered in  his  full
CONSCiousness.

32. Learned counsel for the appellants
also to make the recovery etc. doubtful
submits that the PW-2 has stated that when
he had seen the dead-body, he had actually
fainted and thereafter had become conscious
only at 09:00 PM in the night of 09.01.1980.
He therefore submits that if that was the case
then the signature which was there of PW-2
on the recovery memo becomes doubtful
and, therefore, he submits that the entire
case of the prosecution which is based on the
investigation as was done by the
Investigating  Officer was absolutely
doubtful in nature and therefore could not be
considered by the Court for convicting the
three accused.

33. Learned counsel for the appellants
has relied upon the judgment of Supreme
Court reported in AIR 1984 SC 1622 :
Sharad Birdichand Sarda vs. State of
Maharashtra and has submitted that as per
the law laid down in it if the links which lead
to the conviction, are not complete and if

there is any broken link then the Court could
not convict an accused. In the instant case,
he submits, that the entire evidence of the
Investigating Officer is doubtful. The arrest
had taken place at 06:00 PM. The recovery
memo was prepared at 07:00PM (which
contained the Sections 302 and 201 of
I.P.C.) even before the F.I.R. was upgraded
to Section 302 of I.P.C. in the Police Station
which was done at 08:05 PM. He, therefore,
submits that the entire case of the
prosecution as has been broughtforth
through the various witnesses becomes
doubtful and the case is a fit case for the
acquittal of the three accused-appellants.

34. Learned counsel submitted that as
per the judgement in the case of Sharad
Birdichand Sarda vs. State of Maharashtra
reported in AIR 1984 SC 1622, the Supreme
Court has held that “before conviction could
be based on circumstantial evidence the
following conditions must be fully established
and they are:

1. The circumstances from which
the conclusion of guilt is to be drawn should
be fully established.

2. The fact so established should be
consistent only with the hypothesis of the guilt
of the accused. .

3. The circumstances should be of
conclusive nature and tendency.

4. They should exclude -every
possible hypothesis except one to be proved.

5. There must be a chain of evidence
so complete as not to leave any reasonable
ground for the conclusion consistent with the
innocence of the accused and must show that
in all human probability the act must have
been done by the accused.

These conditions have been called
as the ‘Five golden principles’ or to say’
constitute the panchsheel of the proof of a
case based on circumstantial evidence.’
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35. Sri Amit Sinha, learned A.G.A.
assisted by Ms. Mayuri Mehrotra, however,
in reply, has submitted that the recovery
which was done in the presence of the
witnesses could not be lightly brushed aside.
Learned counsel for the State further
submits that even if there was certain
shortcomings in the time etc. which had
been given in the recovery memo and in the
F.LLR. which stated that the Section 302 of
I.P.C. had been added in the F.I.R., it would
make a little difference and, therefore, the
appeal be dismissed and the conviction of
the three appellants be affirmed. He relied
upon a judgement of Supreme Court
reported in 2010 (9) SCC 567 : C.
Muniappan and others vs. State of Tamil
Nadu. He specifically relied upon paragraph
no. 85 of the judgement which is being
reproduced here as under:-

“85. It is settled proposition of law
that even if there are some omissions,
contradictions and discrepancies, the entire
evidence cannot be disregarded. After
exercising care and caution and sifting
through the evidence to separate truth from
untruth, exaggeration and improvements,
the court comes to a conclusion as to
whether the residuary evidence is sufficient
to convict the accused. Thus, an undue
importance should not be attached to
omissions, contradictions and discrepancies
which do not go to the heart of the matter
and shake the basic version of the
prosecution's witness. As the mental
abilities of a human being cannot be
expected to be attuned to absorb all the
details of the incident, minor discrepancies
are bound to occur in the statements of
witnesses.”

36. Learned A.G.A. has further
submitted that the motive was definitely
there and he submits that in the year 1980 a

sum of Rs. 700/- was a valuable amount and
murders did take place for the recovery of
such amount. Learned A.G.A has also
submitted that the evidence of such persons
who had last seen the accused along with the
deceased specially PW-8 which was
approximately in the time the offence took
place could not be lightly brushed aside.

37. Before parting, we would like to
bring on record the fact that certain original
documents of the paper book were torn and,
therefore, the photocopy of the paper book
which the learned counsel for the appellants
has submitted and which contains the
photocopies of the original documents were
relied upon by the Court. Learned AGA had
not denied the fact that the photocopies
attached in the paper book which had been
handed over by the learned counsel for the
appellants were not reliable.

38. Having heard Sri Brijesh Sahai,
learned Senior Counsel, assisted by Sri
Rahul Sharma and Sri Sunil Vashisth
learned counsel for the appellants, learned
AGA Sri Amit Sinha assisted by Ms. Mayuri
Mehrotra for the State, we do find that the
motive as was given for the commission of
the murder of Ajay Kumar was not a strong
one. It was said that Rs. 700/- were given to
Rajesh with a request to him to get the
coupons for fetching diesels. When he did
not come with the diesel on 7.1.1980, the
deceased was sent and when he did not again
return on the 8th of January 1980 then a
missing report was got reported. For a
person like the uncle of the deceased Rs.
700/- was definitely of not much importance
and he would definitely not have ventured to
send his nephew, the deceased, to Rajesh
one of the accused for getting back with
money. This, we also conclude, on account
of the fact that on 8th of January 1980
Rajesh had got a report lodged with regard
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to the fact that the brother of the deceased
Ajay, Munish Kumar had manhandled him.
We also find that the recovery as was made
under Section 27 of the Evidence Act was
not as per the law. Definitely when Rajesh
was under the police custody, he had not
approached the place which was not
accessible to public at large. Room No. 24
was such a room where Rajesh, Omvir and
Rajguru had easy access. In fact, we find as
per the evidence on record that when Rajesh
had gone to get the dead-body recovered, he
had not open the lock but had entered the
room by just giving a push to the door. We
also find that the recovery under Section 27
of the Evidence Act was not as per the law
which has been laid down by the Supreme
Court in the cases of Shahaja@ Shahajan
Ismail Mohd. Shaikh vs. State of
Maharashtra reported in 2022 SCC
Online SC 883, Ramanand @ Nandlal
Bharti vs. State of Uttar Pradesh reported
in AIR 2022 SC 5273 and Subramanya vs.
State of Karnataka reported in AIR 2022
SC 5110.

39. We thus are definitely of the view
that the recovery as was made under Section
27 of the Evidence Act was of no value
whatsoever. Still further, we are of the view
that the evidence of the witnesses who had
last seen the accused was not reliable. The
evidence had definitely to be of such a
nature which was in proximity to the time of
the offence. P.W. 4 and P.W. - 5 were
mentioning of something which had
happened on 7.1.1980 and similarly P.W. 8
had mentioned about having seen the
deceased in the company of the accused on
the same day but in the evening on that date.
Not only does this create a doubt with regard
to the truthfulness of the witnesses but it also
creates a doubt as to whether anything which
the prosecution had done was done with
sincerity. The time at which the deceased

was seen could not be said was in the
proximity of the time when the murder had
actually taken place. One can easily see that
one set of witnesses had seen the deceased
on 7.1.1980 in the morning while the other
set of witnesses had seen the deceased in the
company of the accused in the evening and
thus the evidence of having seen the
deceased last with the accused loses its
importance. We are also of the view that
evidence of the Investigating Officer was
not above board. The document which
shows that first information report was
earlier lodged under Section 364 IPC had
been converted into a first information
report under Section 302 /201 IPC at
7:00PM could, in fact, not have been
converted at 7:00PM as the Investigating
Officer himself had stated that he had given
directions to Constable Babu Ram and
Satyapal at 8:05PM to get the first
information report registered under Section
302 IPC. Also, we are of the view that when
under torch light the dead body could have
been discovered at 6:00PM on 9.1.1980,
there was no reason to adjourn/postpone the
preparation of the panchayatnama to the
next day. Also we are of the view that the
panchayatnama becomes a doubtful
document when it shows that the
proceedings had commenced on 9.1.1980 at
9:30PM but it did not show any time when
the panchayatnama was finally prepared.

40. Thus, we are of the view that when
the prosecution had not been able to prove
its case beyond reasonable doubt the
conviction of the appellants would be an
unsafe proposition. We are of the view that
when a doubt has been created in the minds
of the Court upon consideration of the entire
evidence, the appeal should be allowed and
the appellants had to be acquitted. The
paragarph no. 177 of the judgement of the
Full Bench decision in Rishi Kesh Singh &
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Ors. vs. The State reported in AIR 1970
Allahabad 51 (FB) is being reproduced
here as under:-

“177. In accordance with the
majority opinion, our answer to the question
referred to this Full Bench is as follows:—

The majority decision in 1941 All
LJ 619 = AIR All 402 (FB) is still good law.
The accused person is entitled to be
acquitted if upon a consideration of the
evidence as a whole (including the evidence
given in support of the plea of the general
exception) a reasonable doubt is created in
the mind of the Court about the guilt of the
accused.”

41. Ultimately, we are of the view that
the prosecution has definitely failed to prove
the case which was taken by it beyond
reasonable doubt.

42. Under such circumstances, the
instant criminal appeal is allowed. The
judgement and order dated 30.6.1982 passed
by the IHlrd Additional Sessions Judge,
Muzaffarnagar is quashed and set aside. The
appellants are acquitted of the charges on the
basis of which the trial had proceeded. Since
the appellants are on bail, the bail bonds and
sureties are discharged.
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[1]. Heard learned counsels named
above appearing for respective appellants as
well as learned Additional Government
Advocate for the State of U.P. Perused the
record.

[2]. Since all the appeals suffer from
same legal vice and flaw, therefore, all the
appeals after being clubbed together and for
the sake of brevity and convenience, are being
decided by a common judgment.

[3]. The moot legal questions to be
adjudicated, in these appeals are; (i) as to
whether the trial courts are justified in framing
the charge u/s 498A, 304B I.P.C. & Section
3/4 of Dowry Prohibition Act with alternative
charge u/s 302 I.P.C. simplicitor or 302/34
I.P.C.; (ii) as to whether the trial courts are
justified while exonerating the accused-
appellants from the primary charges of
Sections 498A, 304B I.P.C. & Section 3/4 of

Dowry Prohibition Act, but convicting them
u/s 302/34 1.P.C. taking recourse of Section
106 of the Evidence Act?

As above is a pure legal issue,
which deserves strict judicial scrutiny by this
Court about the alleged addition of Section
302 I.P.C., in addition to pre-existing sections
about dowry death and dowry related inhuman
treatment. This exercise is being carried out by
the learned Trial Judges as a mater of routine
and in a most mechanical fashion, making the
entire episode more grim and serious, without
having any supporting documents or
allegations. Adjudicating of instant legal
proposition  would have far-reaching
implications upon all the pending trials before
concerned Sessions Courts of the State, as we
are now inclined to decide the aforesaid moot
point at this threshold stage.

At this juncture, we may like to
clarify that while deciding this bunch of
Appeals, we are focussing our attention to
above legal theorem only without touching the
factual merit of the case. It is open for the trial
court to decide entire spectrum of the cases
after having proper evaluation of the evidence
on its own.

[4]. Before entering into the legal arena,
we find it necessary to give a bare skeleton
facts of each case for better appreciation of
every appeal at hand and the controversy
involved in it, viz :

FACTUAL MATRIX OF
RESPECTIVE APPEALS :

[5]. CRIMINAL APPEAL NO.1667 of
2021
(Rammilan Bunkar vs. State of
U.P.)

(i) Appellant Rammilan Bunkar is

facing incarceration since 09.02.2021
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pursuant to judgment and order passed by
the learned Additional Session Judge
(F.T.C.), Lalitpur while deciding S.T. No.37
of 2017 (State vs. Rammilan Bunkar and 2
others), arising out of Case Crime No0.113 of
2016, Police Station-Narahat, District
Lalitpur. The appellant Rammilan Bunkar
and 2 others were put to trial u/s 498A, 304B
I.LP.C. and Section % D.P. Act with
alternative charge u/s 302/34 1.P.C., but the
learned Trial Judge have exonerated the
accused-appellant from the charge u/s 304B
I.P.C., but have convicted u/s 302 I.P.C. for
life imprisonment with fine of Rs.10,000/-;
u/s 498A I.P.C. for two years simple
imprisonment with fine of Rs.3000/- and u/s
4 of D.P. Act for one year rigorous
imprisonment and a fine of Rs.3000/- with
default clause. In addition to this, remaining
co-accused persons Lal Singh and Har
Govind were also exonerated and acquitted
from the charges u/s 498A, 304B, 302 I.P.C.
& Section 4 D.P. Act.

(if). As per prosecution case the
informant Aunda s/o Pathola has given a
written tehrir on 18.3.2016 that her daughter
Anita @ Poonam (aged about 22 years) got
married with Rammilan Bunkar about three
years back. The marriage was solemnized as
per their standards, but her in-laws were
dissatisfied with the dowry given and they
were demanding a motorcycle and sofa-set
by way of additional dowry and on this score
she was subjected to constant torture and ill-
treatment. On 17.3.2016 around 03.00 in the
day, they have taken away the deceased and
Rammilan Bunkar, Lal Singh and Har
Govind poured kerosene oil upon her and set
her ablaze. On this, F.I.R. was registered u/s
498A, 304B I.P.C. & 3/4 of D.P. Act on
18.03.2016. Postmortem of the deceased
was conducted on 18.3.2016, which reveals
that she died on account of asphyxia and
shock as a result of ante mortem burn
injuries.

(iii) Being cognizable offence, the
matter was remitted to the court of session
and on 20.04.2017 charges were framed
against the appellant u/s 498A, 304B I.P.C.
and Section 3/4 of D.P. Act and alternative
charge u/s 302/34 1.P.C. The prosecution has
produced as many as five prosecution
witnesses to prove its case along with certain
documents.

(iv) Learned counsel for appellant
has drawn attention of the Court to the
testimony of P.W.-2 Manbai @ Manbhu
(mother of the deceased) in which she stated
that since her daughter was not carrying
pregnancy despite of the treatment provided
by her husband, she became introvert,
sombre and hopeless. For this reason and on
this account she has committed suicide by
pouring kerosene oil upon her.

(v) The trial court in so many
words has clearly indicated that the relevant
postulates of Section 304B |.P.C. are
completely missing in the present case and
the prosecution has miserably failed to
establish them, thus, no case u/s 304B I.P.C.
or Section 4 of D.P. Act is made out, BUT
in a most casual way the trial court has
convicted the accused-appellant with
alternative charge u/s 302 I.P.C. While
adjudicating upon lIssue No.5, the learned
Trial Judge have taken the help and recourse
of Section 106 of Evidence Act mentioning
that her in-laws were not present over the
site and the burden is upon the husband to
explain the circumstances in which she died
unnaturally. Since accused-appellant was
unable to discharge his burden, as such, it
would be presumed that the offence is
committed by him and accordingly he was
convicted for the offence u/s 302, 498A
I.P.C.

(vi) As mentioned above, in the
last paragraph of the judgment, in a most
casual and capricious way without taking
into account that the provisions of Section
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302 I.P.C. are totally different and distinct
and conviction cannot be recorded in a
superficial way but the same has been done
by the impugned order. This is the moot
question to be adjudicated upon by this
Court.

[6]. CRIMINAL APPEAL NO.5193
OF 2023 (Meena Srivastava vs. State of
U.P.) & CRIMINAL APPEAL No.5671 OF
2023 (Amit Srivastava @ Ashu vs. State
of U.P.)

(i) Appellants Meena Srivastava
and Amit Srivastava @ Ashu are under
incarceration  pursuant to  impugned
judgment and order of conviction dated
24.9.2023 passed by the learned Additional
Session Judge, Court No.9, Varanasi. Both
the appellants have filed their separate
appeals challenging a common judgment
and order dated 24.9.2023, whereby the
learned Trial Judge has convicted the
appellants in S.T. N0.410 of 2018 (State vs.
Amit Srivastava and another), arising out of
Case Crime No0.621 of 2018, u/s 498A, 316,
302 I.P.C., Police Station Shivpur, District
Varanasi and awarded sentence u/s 302
I.P.C. for life imprisonment along with fine
of Rs.10,000/- each; u/s 316 I.P.C. for seven
years rigorous imprisonment along with fine
of Rs.5,000/- each; u/s 498A I.P.C. for one
year rigorous imprisonment along with fine
of Rs.1000/- to each of the appellants.

(ii). As per the version of F.I.R.,
the informant Ramendra Kumar Srivastava
has lodged the F.I.LR. No.621 of 2018 on
20.9.2018 at Police Station Shivpur, District
Varanasi, that his daughter Sakshi
Srivastava was married to one Amit
Srivastava @ Ashu, a year back, with a lot
of fanfare and after giving sufficient amount
of dowry and gifts. From the day one of
marriage, the husband Amit Srivastava and
mother-in-law Meena Srivastava used to

taunt Sakshi for bringing scanty dowry.
During her lifetime, Sakshi stated that her
husband and  mother-in-law  were
demanding Rs.3 lacs as additional dowry.
The informant has shown his inability to
meet out the demand of additional dowry.
Her daughter was carrying pregnancy of
seven months. On 19.10.2018 the informant
got a call from his son-in-law, that the
condition of her daughter Sakshi is not up to
the mark and slowly deteriorating. She was
got admitted in Ansh Neuro Hospital at
I.C.U. and in the morning she was declared
dead. Her body as well as head was having
number of visible injuries.

(iii) In this case initially the F.I.R.
was registered u/s 498A, 304B I.P.C. &
Section 3/4 of D.P. Act at Police Station
Shivpur, District Varanasi and after the
investigation the police have submitted
charge sheet under same sections. Being
cognizable offence, the case was committed
to the court of session and the learned
Session Judge on 4.6.2019 has framed
charge u/s 498A, 304B 1.P.C. with
alternative charge u/s 302 1.P.C. and Section
4 of D.P. Act, which were denied by the
accused-appellants and insisted to be tried.

(iv) Perusal of the impugned
judgment indicates that eventually the
appellants were convicted for the offence u/s
498A, 316, 302 I.P.C. The interesting
feature of the case is that the learned
Sessions Judge have exonerated the
accused-appellants u/s 304B I.P.C. and
Section 4 of D.P. Act, but convicted u/s
498A, 316, 302 I.P.C. From the paragraphs
46, 47 and 48 of the judgment it is evident
that the learned Sessions Judge has taken the
help of Section 106 of the Evidence Act and
arrived to the convenient conclusion, that
this was under the special knowledge which
is in possession of the accused-appellants as
the deceased died at her marital place. How
and under what circumstances the injuries
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were inflicted upon the deceased, its burden
lies upon the accused-appellants and since
they have not discharged their burden,
therefore, taking the recourse of Section 106
of the Evidence Act, they have been
convicted u/s 302 I.P.C. and awarded
sentence for life.

[7]. JAIL APPEAL NO.338 OF 2018
(Prem Chand vs. State of U.P.)

(i) In this appeal the appellant
Prem Chandra is in jail pursuant to
impugned judgment and order dated
29.3.2017 passed by the Additional Session
Judge, Court No.5, Banda in S.T. N0.173 of
2012 (Prem Chandra and 2 others vs. State
of U.P.), arsing out of Case Crime no.499 of
2012, Police Station Kotwali Nagar, District
Banda. Though the accused have faced the

information that his daughter died. After
making inquiry, an information was
gathered by them that the husband Prem
Chandra by the small gas cylinder and some
sharp edged weapon assaulted upon the her
and thereafter fled away. In a precarious
condition she was got admitted in the
hospital where at 8.00 in the morning she
died.

(iii) In paragraph-7 of the
judgment it is mentioned that after hearing
the parties the charges against Raj Bahadur,
Prem Chandra and Surajkali were framed
u/s 498A, 304B I.P.C. & 3/4 D.P. Act and
also alternative charge u/s 302 1.P.C.
However, the husband Prem Chandra too
was acquitted from the charge u/s 498A
I.P.C. & 3/4 D.P. Act and he was convicted
u/s 302 1.P.C. and was awarded life sentence
by the learned Additional Session Judge,

trial u/s 498A, 304B I.P.C. & Section 4 of

Court No.5, Banda. The appellant is in jail

D.P. Act with alternative charge u/s 302
I.P.C., BUT the learned Trial Judge while
deciding aforesaid session trial have
convicted the appellant Prem Chandra with
alternative charge u/s 302 1.P.C. only,
awarding sentence for life with a fine of
Rs.10,000/-, exonerating him from the

since 29.3.2017 (date of judgment).

(iv) The Court has occasion to
examine the impugned judgment. No doubt,
the deceased died under unnatural
circumstances at the residence of her
husband. In paragraph 35 and 36 of the
judgment, it is clearly mentioned that

charges u/s 498A 1.P.C. and % of D.P. Act.

prosecution has miserably failed to establish

(i) As per prosecution case,
Shyam Babu has given a written tehrir (Ext.
Ka-1) that his handicapped daughter Sangita
got married with accused-appellant Prem
Chandra on 5.11.2011, though she was
educated girl, completed her Masters. This
marriage was solemnized with a lot of
fanfare and sufficient dowry/gifts were
given by the informant to her daughter. It is
further alleged that after the marriage, the
girl was constant target of taunts and
innuendoes from her husband and mother-
in-law for being handicapped and scanty
dowry. They demanded Rs.50,000/- more as
additional dowry. On 23.8.2012 around 8.00
in the morning the informant received an

the quilt of Section 498A, 304B I.P.C. & 3/4
D.P. Act against co-accused Raj Bahadur
and Surajkali, but without attributing any
cogent reason abruptly and whimsically the
learned Trial Judge have convicted the
appellant Prem Chandra u/s 302 1.P.C. Since
all accused persons were exonerated from
the charge u/s 498A, 304B I.P.C. & 3/4 D.P.
Act, therefore, presumption contained u/s
113 of the Evidence Act would not come to
help of prosecution. If accused is being tried
for the offence u/s 302 I.P.C., entire burden
is upon the prosecution to establish the guilt
of accused beyond reasonable doubt. In the
entire_judgment, there is no whisper that
appellant Prem Chandra was an author of




204 INDIAN LAW REPORTS ALLAHABAD SERIES

this unfortunate incident. However, Section
106 of the Evidence Act would come into
play only after the prosecution establishes
the case against the accused beyond the pale
of reasonable doubt, then only the operation
of Section 106 of Evidence Act starts
operating against the accused.

[8]. CRIMINAL APPEAL NO.5071
OF 2018 (Shiv Kumar vs. State of U.P.) &
CRIMINAL APPEAL NO.5069 OF 2018
(Jamuna Devi and another vs. State of
U.p)

(i) The appellants Shiv Kumar,
Jamuna Devi and Shankar Lal are under
incarceration  pursuant to impugned
judgment and order of conviction dated
09.08.2018 passed by the learned Additional
District &  Sessions Judge, Court
No.3/Special Judge (DAA), Pilibhit. The
appellants have filed two separate appeals
challenging a common judgment and order
dated 09.08.2018, whereby the learned Trial
Judge has convicted the appellants in S.T.
No0.219 of 2017 (State of U.P. vs. Shiv
Kumar and others) and S.T. No.272 of 2017
(State of U.P. vs. Shankar Lal), arising out
of Case Crime No0.277 of 2017, u/s 498A,
304B, I.P.C. and 3/4 of D.P. Act, Police
Station Gajraula, District Pilibhit awarding
sentence u/s 304B I.P.C. for life
imprisonment; u/s 302 1.P.C. for life
imprisonment along with fine of Rs.10,000/-
each and u/s 498A |.P.C. for three years
rigorous imprisonment along with fine of
Rs.3000/- to each of the appellants. Thus it
is shocking that the learned Trial Judge have
recorded conviction only to accused
Shankar Lal (Husband) u/s 304B as well as
302 I.P.C. both and awarded u/s 304B 1.P.C.
for life sentence and u/s 302 1.P.C. for life
sentence and fine of Rs.10,000/-, unmindful

of the fact that both the sections operates in
two different spheres, having two different
sets of essential ingredients.

(ii). In this case too, initially the
F.I.R. was registered u/s 498A, 304B I.P.C.
& 3/4 D.P. Act against Shiv Kumar, Jamuna
Devi and Rumla @ Urmila. Being
cognizable offence the matter was
committed to the court of session and the
learned Trial Judge have framed the charge
against the appellants u/s 498A, 304B I.P.C.
& 4 D.P. Act with an alternative charge u/s
302 I.P.C.

(iii). As per prosecution case, the
informant’s daughter Vimla (22 years) got
married with Shankar Lal in April, 2016
whereby the informant has given dowry and
gifts as per his capacity, but the in-laws were
not satisfied and on account of scanty dowry
there was a bad breath between them. The
deceased’s sister-in-law (nanad) Rumla @
Urmila got married with the maternal
brother of Vimla and this was the sole
reason for further animosity. In the
intervening night of 15.6.2017 all the
persons of in-laws throttled the neck of
Vimla and wiped her off. Vimla was
carrying the pregnancy of three months.
Initially the F.1.R. was registered u/s 498A,
304B I.P.C. & 3/4 D.P. Act and the charge
sheet was also submitted in same sections,
but after committal of the case to the court
of session, the learned Trial Judge have
framed the charge against the appellants u/s
498A, 304B I.P.C. & 4 D.P. Act with an
alternative charge u/s 302 I.P.C. on
26.10.2017, which were denied by the
accused-appellants and insisted for trial.

(iv). To establish the case of
prosecution, the prosecution has produced
as many as six prosecution witnesses along
with certain documents. After the trial,
sister-in-law of the deceased Rumla @
Urmila was acquitted from the charge u/s
498A, 304B I.P.C. & 4 D.P. Act with an
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alternative charge u/s 302 I.P.C. BUT
interesting feature of the case is that the
learned Sessions Judge after thrashing the
evidence have recorded the conviction of
accused-appellants Shiv__Kumar, Jamuna
Devi and Shankar Lal u/s 498A, 304B |.P.C.
& 4 D.P. Act with an alternative charge u/s
302 I.P.C. In this judgment learned Trial
Judge has given per se absurd finding and
conviction, so much so, on the same set of
facts the Trial Judge have recorded
conviction u/s 304B and 302 I.P.C.
simultaneously against Shankar Lal, the
husband and accordingly convicted the
husband for life in both the offences.

This indeed a strange judgment
whereby the learned Trial Judge who is a
senior_judicial officer of Sessions Judge
rank, has failed to appreciate that the sphere
of operation of both the sections of 302
I.P.C. and 304B |.P.C. are entirely different
and distinct. Except that there is loss of life
in both the cases, there is nothing common
or overlapping with each other.

This Court feels pity about the
legal understanding of the concerned Trial
Judge who convicted the Husband Shankar
Lal for both the offences u/s 302 as well as
304B I.P.C.

[9]. Thus, from the aforesaid it is
clear that there is specific pattern in all the
impugned judgments whereby almost all
the F.1.Rs. have been registered u/s 498A,
304B I.P.C. & 3/4 D.P. Act, but the trial
courts invariably in all the aforesaid cases
have inserted Section 302 I.P.C. as an
alternative charge. The peculiarity of all
the appeals is that almost in all cases the
learned Trial Judge has exonerated the
accused-appellants from the charges u/s
498A, 304B I.P.C. & 3/4 D.P. Act, but
taking recourse to Section 106 of Evidence
Act all the respective appellants have been
convicted for the alternate offence u/s 302

I.P.C. simplicitor or with the aid and help
of Section 34 I.P.C.

[10]. It is argued by learned counsel
for appellants that aforesaid legal fallacy
is dehors of the settled principles of law in
this regard that there is absolute big Zero
to justify the addition of Section 302 I.P.C.
for framing of the charge of “murder”. It
seems the learned Trial Judge have framed
those charges in the faithful compliance of
the Hon’ble Supreme Court’s judgment in
Rajbir @ Raju and another vs. State of
Haryana, decided in the year 2010,
which was later on explained in the year
2013 in yet another judgment of Hon’ble
Apex Court in the case of Jasvinder Saini
vs. State (Government of NCT of Delhi),
(2013) 7 SCC 256.

LEGAL DISCUSSION :

[11]. From the aforesaid bunch of
appeals, it is evident that there is common
thread that in all the appeals the case was
registered u/s 498A, 404B I.P.C. & 3/4
Dowry Prohibition Act, BUT the learned
Sessions Judge while framing the charge
have invariably added Section 302 I.P.C.
simplicitor or 302 read with Section 34
I.P.C. in all the appeals. Interesting feature
of all the appeals is that the learned
Sessions Judge have exonerated the
appellants  from the charges u/s
498A/304B 1.P.C. & 3/4 D.P. Act, but at
the tale of their respective judgments the
learned Sessions Judges cursorily but in
oddish way taking the aid of Section 106
of Evidence Act have convicted all the
appellants for the offence u/s 302 I.P.C.
This is the LCM of all the appeals.

[12]. After doing slight research work,
it has come to our knowledge that this
practice has started with a judgment
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pronounced by the Hon’ble Apex Court in
the case of Rajbir alias Raju and another vs.
State of Haryana, (2010) 15 SCC 116,
whereby the Hon’ble Apex Court, while
relying upon its own judgments in the cases
of Satya Narayan Tiwari vs. State of U.P.,
2010 (13) SCC 689 and Sukhdev Singh vs.
State of Punjab, 2010 (13) SCC 656, pleased
to pass the following directions to all the
trial courts :

“7. We further direct all the trial
courts in India to ordinarily add Section
302 to the charge of Section 304-B, so that
death sentences can be imposed in such
heinous and barbaric _crimes against
women. Copy of this order be sent to the
Registrars General/Registrars of all High
Courts, who will circulate it to all trial
courts.”

[13]. We have an occasion to peruse
the judgment of Rajbir @ Raju (supra)
running into only seven paragraphs. No
doubt that now-a-days the crime against
women is quite rampant and the Hon’ble
Judges of the Supreme Court have shown
their concern about increasing graph of
crime against women, but it seems that, it
was a more of an emotional cry by the Apex
Court to frame alternatively charge an
accused u/s 302 1.P.C. so that the offender
may be hanged or death sentence could be
imposed upon such an offender, unconcern
by the fact that there is no evidence even for
the namesake to attract the essential
ingredients of Section 302 I.P.C. which
would justify the learned Trial Judge to
frame an alternative charge u/s 302 I.P.C.
Ignoring this vital legal fallacy, in order to
obey the commands of the Hon’ble Supreme
Court, a circular was issued pursuant to the
aforesaid judgment, which is being
scrupulously followed by the different trial
courts in India since 2010 itself.

However, this proposition of law
was later on explained by the Hon’ble Apex
Court while pronouncing yet another
judgment in Jasvinder Saini and others vs.
State (Government of NCT of Delhi),
(2013) 7 SCC 256. In this judgment while
assessing the scope and ambit of Section 216
of Cr.P.C., it was held that, the courts have
an unrestricted power to add or alter any
charge  whenever courts find that
erroneous/defective charges have been
framed which lately requires an addition or
its dropping. Under Section 216 Cr.P.C. the
scope and ambit of existing charges become
necessary after commencement of the trial,
but such change or alteration should be
made before the pronouncement of the
judgment.

In addition to this, if any alteration
or_addition is being made by the learned
Trial Judge, it must primarily satisfy that
there are sufficient material on record to
justify the said addition or alteration of

charge.

[14]. Inthe instant cases where there is
prima facie allegation of dowry related
harassment and unnatural demise of the
bride within seven years of her marriage and
the charges were accordingly framed, then
addition of Section 302 I.P.C. mechanically
without any supporting material is held to be
unsustainable. In paragraphs 13, 14, 15 of
Jasvinder Saini’s case Hon’ble Apex Court
have clarified the aforesaid paragraph-7 of
Rajbir’s judgment, which read thus :

“13. A reading of the order which
the trial Court subsequently passed on 23rd
February 2011 directing addition of a
charge under Section 302 IPC makes it
abundantly clear that the addition was not
based on any error or omission whether
inadvertent or otherwise in the matter of
framing charges against the accused. Even
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the respondents did not plead that the

substitute for a charge of murder

omission of a charge under Section 302 IPC

punishable under Section 302. As in the

was on account of any inadvertent or other

case of murder in every case under Section

error or _omission on the part of the trial

304B also there is a death involved. The

Court. The order passed by the trial Court,

guestion whether it is murder punishable

on the contrary directed addition of the

under Section 302 IPC or a dowry death

charge under Section 302 IPC entirely in

punishable under Section 304B IPC

obedience to the direction issued by this

depends upon the fact situation and the

Court in Rajbir’s case (supra). Such being
the position when the order passed by the
trial Court was challenged before the High
Court the only question that fell for
determination was whether the addition of a
charge under Section 302 IPC was justified
on the basis of the direction issued by this
Court in Rajbir’s case (supra). The High
Court has no doubt adverted to that aspect
and found itself to be duty bound to comply
with the direction in the same measure as
the trial Court. Having said so, it has gone
a step further to suggest that the autopsy
surgeon’s report was prima facie evidence
to show that the offence was homicidal in
nature. The High Court has by doing so
provided an additional reason to justify the
framing of a charge under Section 302 IPC.

14. Be that as it may the common

evidence in the case. If there is evidence
whether direct or circumstantial to prima
facie support a charge under Section
302 IPC the trial Court can and indeed
ought to frame a charge of murder
punishable under Section 302 IPC, which
would then be the main charge and not an
alternative _charge as __is__erroneously
assumed in_some gquarters. If the main
charge of murder is not proved against the
accused at the trial, the Court can look into
the evidence to determine whether the
alternative _charge of dowry death
punishable under Section 304B is
established. The ingredients constituting
the two offences are different, thereby
demanding appreciation of evidence from
the  perspective  relevant to  such
ingredients. The trial Court in that view of

thread running through both the orders is

the matter acted mechanically for it framed

that this Court had in Rajbir’s case (supra)

an additional charge under Section

directed the addition of a charge under

302 IPC without adverting to the evidence

Section 302 IPC to every case in which the

adduced in the case and simply on the basis

accused are charged with Section 304-B.

of the direction issued in Rajbir’s case

That was not, in our opinion, the true

(supra). The High Court no doubt made a

purport of the order passed by this Court.

half hearted attempt to justify the framing

The direction was not meant to be followed

of the charge independent of the directions

mechanically and without due regard to the

in Rajbir’s case (supra), but it would have

nature of the evidence available in the case.

been more appropriate to remit the matter

All that this Court meant to say was that in

back to the trial Court for fresh orders

a case where a charge alleging dowry death

rather than lending support to it in the

is framed, a charge under Section 302 can

manner done by the High Court.”

also _be framed if the evidence otherwise
permits. No other meaning could be
deduced from the order of this Court.

15. It is common ground that a
charge under Section 304B IPC is not a

(Emphasised)

[15]. After reading the above relevant
paragraph of the judgment in Jasvinder
Saini’s case (supra), the Hon’ble Apex
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Court clarified the legal proposition and the
true import of Rajbir’s case, that though in
the cases of Dowry Death, is untimely and
unnatural demise of the bride within seven
years of her marriage. In such case, direction
to add Section 302 I.P.C. against the accused
who is already facing the charge u/s 304B
I.P.C. is not a true import of the order passed
in Rajbir’s case (supra). Charges are framed
relying upon the nature of evidence
collected during investigation and not only
in air or whimsical way. In fact, our lower
courts are under the commands or in some
mistake notion of law, they keep on adding
Section 302 I.P.C. as an alternate charge
without any cogent material to justify the
same, which would bound to lead a
disastrous result qua the accused-appellant.
All that court wants to say that in a case
where a charge alleging dowry death u/s
304B I.P.C. is framed, additional charge u/s
302 I.P.C. can also be framed, if the
evidence otherwise permits; meaning
thereby, during investigation if the angle of
murder is also surfaced, then the learned
Trial Judge would be well within his right to
frame the charge u/s 302 I.P.C. as main
charge. Charge u/s 304B 1.P.C. cannot be
substantiated for the charge of murder
punishable u/s 302 I.P.C. Itis true that in the
case of murder and case of dowry deaths,
death of a person is involved. The offender
would be prosecuted for the offence u/s 302
I.P.C. or 304B I.P.C., depends upon the fact,
situation, circumstances and the material
collected by the 1.0O. of that individual case.

[16]. If the evidence collected during
investigation, direct or circumstantial, prima
facie supports and justifies the addition of a
charge u/s 302 I.P.C., then the learned Trial
Judge can and indeed ought to have framed
the charge of murder punishable u/s 302
I.P.C., then only it would be the main charge
and not the alternative charge, as

erroneously being assumed by the trial
courts in State of Uttar Pradesh while
framing the charge of Dowry Death. If the
main charge of murder is not proved against
the accused at the trial, the court then only
switch over to look into evidence to
determine whether the alternative charge of
Dowry Death u/s 304B 1.P.C. is established
or not.

As mentioned above, the basic
ingredients of both the offences operates in
two difference  spheres, demanding
appreciation of evidence from the
perspective relevant to such an individual
offence. But as mentioned above, to frame
the charge erroneously u/s 302 I.P.C. as
alternative charge by the Trial Courts in St
ate of U.P. is rampant and the learned Trial
Courts are mechanically framing the
charges, unmindful of the fact that there is
no evidence even for namesake to justify the
addition of Section 302 I.P.C. simply in
faithful compliance of the judgment given in
Rajbir’s case (supra). Though this erroneous
interpretation of Section 216 Cr.P.C. has
already been rectified and duly explained in
yet another judgment of Jasvinder Saini’s
case (supra), but no Sessions Judge has paid
any heed to the clarification/explanation.

[17]. 1t would not be a patch work, that
if the court imbibing the same reasoning of
Jasvinder Saini’s case, directing the
investigating to hold a wide spectrum of
investigation in allegedly Dowry Death’s
cases. They are supposed to examine the
death of a lady from every possible angle
which includes her death on account of
murdering her by her husband and in-laws
punishable wu/s 302 I.P.C., then also
examine, as to whether she has committed
suicide on account of instigation or
abetment by her husband or in-laws
punishable u/s 306 I.P.C. Not only this, the
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investigating agency would also ascertain by
collecting material that she was subjected to
inhuman behaviour or cruel treatment on
account of scanty dowry by her husband and
in-laws punishable u/s 304B 1.P.C.

In such a substance, the
investigating agency is not guided by F.L.R.
alone, but they should also examine the
murder case of a lady from every possible
angle of the case and submit its report u/s
173(2) Cr.P.C. The trial Court then only
after going through the material collected by
the 1.0. of the case, applying its own judicial
mind should frame the charge against the
offenders, and not guided by the so-called
casual observations of Rajbir’s case (supra)
which was later on explained in Jasvinder
Saini’s case (supra).

[18]. In yet another judgment of Vijay

302 of IPC. The genesis of Section 304B of
IPC introduced w.e.f. 19.11.1986 as per Act
43 of 1986 relates back to the 91st Report of
the Law Commission of India. It is
significant to note that the subject was taken
up by the Law Commission suo motu.

18. However, it is generally seen
that in cases where a married woman dies
within seven years of marriage, otherwise
than under normal circumstances, no
inquiry is usually conducted to see whether
there is evidence, direct or circumstantial,
as to whether the offence falls under
Section 302 of IPC. Sometimes, Section
302 of IPC is put as an alternate charge. In
cases where there is evidence, direct or
circumstantial, to show that the offence
falls under Section 302 of IPC, the trial
court should frame the charge under
Section 302 of IPC even if the police has
not expressed any opinion in that regard in

Pal Singh and others vs. State of

the report under Section 173(2) of the

Uttarakhand, (2014) 15 SCC 163, the
charges of offences punishable under
Section 304B read with Section 34 of IPC,
Section 302 read with Section 34 of IPC,
Section 498A of IPC and Section 201 of IPC
were framed against the appellants. The
charges were read over and explained to the
appellants, who pleaded not guilty and
claimed to be tried. The relevant extract of
the judgment is being spelled out hereunder

“16. Since, the victim in the case
is a married woman and the death being
within seven years of marriage, apparently,
the court has gone only on one tangent, to
treat the same as a dowry death. No doubt,
the death is in unnatural circumstances but
if there are definite indications of the death
being homicide, the first approach of the
prosecution and the court should be to find
out as to who caused that murder. Section
304B of IPC is not a substitute for Section

Cr.PC. Section 304B of IPC can be put as
an alternate charge if the trial court so
feels. In the course of trial, if the court
finds that there is no evidence, direct or
circumstantial, and _ proof  beyond
reasonable doubt is not available to
establish that the same is not homicide, in
such a situation, if the ingredients under
Section 304B of IPC are available, the trial
court should proceed under the said

provision.”

In the case of Jasvinder Saini’s case
the Hon’ble Apex Court has further clarified
in paragraph-20, which reads thus :

“20. Though in the instant case
the accused were charged by the Sessions
Court under Section 302 IPC as alternate
charge, it is seen that the trial court has not
made any serious attempt to make an
inquiry in that regard. If there is evidence
available on homicide in a case of dowry
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death, it is the duty of the investigating
officer to investigate the case under Section
302 I.P.C. and the prosecution to proceed
in that regard and the court to approach
the case in the perspective. Merely because
the victim is a married woman suffering an
unnatural death within seven years of
marriage and there is evidence that she was
subjected to cruelty or harassment on
account of demand for dowry, the
prosecution and the court cannot close its
eyes on the culpable homicide and refrain
from punishing its author, if there is
evidence in that regard, direct or
circumstantial.”

[19]. From plain reading of aforesaid
judgment, it clearly indicates that when a
married woman dies within 7 years of
marriage, otherwise than normal
circumstances, the F.1.Rs. are being lodged
u/s 498A, 304B and other allied sections of
I.P.C. There is no investigation or inquiry

suicide. Meaning thereby, the 1.0. of the
case also required to hold a wide spectrum
investigation to assess the entirety of facts,
examining the case from every other
possible angle and then assess the attending
circumstances, so as to satisfy himself that
case case in hand may also come within the
purview of Section 302 or 306 or 304B
I.P.C. If material indicates that essential
features of Section 302 I.P.C. is also
available, then the main charge would be u/s
302 L.P.C. and not alternative charge as
popularly understood in some quarters.

The Investigating Officer never
bothered to collect any evidence or examine
the matter from the angle of murder of
suicide so as to give even an indication that
alleged incident might be a case of murder
or_suicide. No effort is made by the
concerned 1.0. to collect evidence keeping
in view the ingredients of Section 300 I.P.C.,
therefore, in most of the cases, we observe
that Section 302 I.P.C. is put as an

made by the police to see whether there is

alternative charge at the stage of framing of

any evidence, direct or circumstantial, so as

the charge, unmindful of the fact that there

to justify whether the offence was within the

is _hardly any material to substantiate or

realm of Section 302 I.P.C.? The

justify the framing of charge of murder or

Investigating Officer blindly and in the most

culpable homicide. All the trial courts are

mechanical fashion proceeded to investigate
into the matter and filed his report u/s 173(2)
Cr.P.C. only u/s 304B and other allied
sections of I.P.C. It is the duty of I.O. of the
case to investigate the matter from every
angle of murder u/s 302 or 306 I.P.C. also

obediently adhering to this practice since
2010 in the light of the judgment of Rajbir’s
case (supra) which has been clearly
explained and clarified by Hon’ble Apex
Court in its subsequent judgment of
Jasvinder Saini (supra), but no effort has

and the prosecution to proceed in that regard
and the court to approach the case in that
perspective. Merely because the victim was
a married woman, who has suffered
unnatural death within seven years of her
marriage and there is evidence that prior to
her death she was subjected to cruelty and
harassment on account of scanty dowry, the
prosecution or the court, can not shut their
eyes to examine the attending circumstances
from the angle of culpable homicide or

been made to circulate this judgment so as
to put the record straight and clarify the legal
position.

[20]. Now yet another aspect of the
issue that if the main charge of murder is not
proved against the accused at the trial, the
court can look into the evidence to
determine whether alternative charge of
dowry punishable u/s 304B I.P.C. is
established or not. During investigation the
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1.0. should be cautious enough to hold an in-
depth investigation in the larger spectrum
and collect the material as to whether the
case falls within the ambit of Section 302
I.P.C. or secondarily it is a case of dowry
death u/s 304B 1.P.C. The legislation while
promulgating the Act of 43 of 1986, the
Statement of Object and Reasons while
incorporating Section 304B I.P.C. reads thus

“1. The Dowry Prohibition Act,
1961 was recently amended by the Dowry
Prohibition (Amendment) Act, 1984 to give
effect to certain recommendations of the
Joint Committee of the Houses of
Parliament to examine the question of the
working of the Dowry Prohibition Act,
1961 and to make the provisions of the Act
more stringent and effective. Although the
Dowry Prohibition (Amendment) Act, 1984
was an improvement on the existing
legislation, opinions have been expressed by
representatives from women's voluntary
organizations and others to the effect that
the amendments made are still inadequate
and the Act needs to be further amended.

2. It is, therefore, proposed to
further amend the Dowry Prohibition Act,
1961 to make provisions therein further
stringent and effective. ...”

[21]. That is how Section 304-B I.P.C.
was incorporated in the Penal Code which is
more of a legal fiction having six essential
and peculiar ingredients which are known to
all, whereas Section 302 |.P.C. provides
punishment for murder. However, it has
been defined in Section 299/300 I.P.C.
which speaks about culpable homicide and
murder. Thus, the area of operation of both
the Sections 299/300 I.P.C. is different and
distinct, and its requirement to establish the
case under law is clearly different. They do
not overlap or intercept with each other,

except with a common thread that in both
the cases a person looses his life.

[22]. Section 299 IP.C. defines
‘Culpable Homicide’ as whoever causes
death by doing an act with intention of
causing death or with intention of causing
such bodily injury as is like to cause death
or with the knowledge that he is likely by
such act to cause death, commit the offence
of culpable homicide.

Section 300 I.P.C. defines Muder-
Except in the cases hereinafter expected,
culpable homicide is murder, if the act by
which death is done with the intention of
causing death.

Thus ‘Culpable Homicide’ as
defined in Section 299 I.P.C. is bigger
Phylum of which Murder (Section 300),
Culpable Homicide not amounting to
murder (Section 304), causing death by
negligence (Section 304A), Dowry Death
(304B), Abetment of suicide (Section 306)
of I.P.C. are distinct and different species of
bigger that Phylum where there is common
thread that a person looses his life or, in
other words they are different shades with
own distinctive and specialized features in
it.

SCOPE AND AMBIT OF SECTION
302 IPC : 304B IPC :-

[23]. It has been argued by learned
counsel for appellants while referring to the
judgment of Shamnsaheb M. Multtani vs.
State of Karnataka (2001) 2 SCC 577 on the
proposition that when a person is charged
for an offence u/s 302, 498A 1.P.C. on the
allegation that he has caused the death of a
bride after subjecting her to cruelty with a
demand of dowry within seven years of her
marriage, a situation may arise, as in this
case, that the offence of murder is not
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established against the accused, nonetheless
all the ingredients necessary for the offence
u/s 304B I.P.C. would stand established.
Can the accused be convicted in such a case
for the offence u/s 304B 1.P.C. without such
offence forming the part of the charge? In
other words, whether in a case where the
prosecution has failed to prove the charge
u/s 302 ILP.C., but on the facts the
ingredients of Section 304B 1.P.C. have
winched to the fore, court can convict him
of that offence in the absence of the said
offence being included in the charge. This
was a sole proposition of law which was
determined by the Hon’ble Apex Court in
the aforesaid judgment of Shamnsaheb M.
Multani (supra).

[24]. Before dealing with the aforesaid
proposition of law, it is relevant to spell out
the meaning of a technical expression of
‘cognate offense’, ‘inchoate offense’ and
‘lesser included offense’.

Cognate offense : A lesser offense
that is related to the greater offense because
it shares several of the elements of the
greater offense and is of the same class or
category. For example, shoplifting is a
cognate offense of larceny because both
crimes require the element of taking
property with the intent to deprive the
rightful owner of that property.

Inchoate offense. A step toward
the commission of another crime, the step in
itself being serious enough to merit
punishment. The three inchoate offenses are
attempt, conspiracy and solicitation. The
term is sometimes criticized. Also termed
anticipatory offense; inchoate crime;
preliminary crime.

Lesser included offense. A crime
that is composed of some, but not all, of the
elements of a more serious crime and that is
necessarily committed in carrying out the

greater crime-battery is a lesser included
offense of murder-For double-jeopardy
purposes, a lesser included offense is
considered the “same offense” as the
greater offense, so that acquittal or
conviction of either offense precludes a
separate trial for the other. Also termed
lesser offense; included offense; necessarily
included offense; predicate offense;
predicate act.

The aforesaid technical terms are
being used in explaining the scope and
ambit of Sections 302 and 304B I.P.C. and
their sphere of operation.

[25]. During course of argument, a
pure question of law cropped up as the
appellant was not charged u/s 304B IPC, the
question raised is, “whether an accused, who
is charged u/s 302 IPC, could be convicted
alternatively u/s 304B 1.P.C., without the
said offence being specifically put in the
charge? The answer appeared, at the first
blush ingenuous, particularly in the light of
Section 221 of the Code of Criminal
Procedure. There were divergent opinions of
different courts, and therefore, this issue was
decided by the three Hon’ble Judges of the
Supreme Court; Hon’ble K.T. Thomas,
Hon’ble R.P. Sethi and Hon’ble B.M.
Agarwal, JJJ. In this regard Sections 221 and
222 of the Code of Criminal Procedure has
to be looked into as they deal with the power
of criminal court to convict an accused for
an offence which is not included in the
charge. The primary condition for
application of Section 221 of the Code is
that the Court should have felt doubt, at the
time of framing the charge, as to which of
the several acts (which may be proved) will
constitute the offence on account of the
nature of the acts or series of acts alleged
against the accused. In such a case, the
section permits to convict the accused of the
offence of which he is shown to have
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committed, though he was not charged with
it. But in the nature of the acts alleged by the
prosecution in this case, there was
absolutely no scope for any doubt regarding
the offence under Section 302 IPC, at least
at the time of framing the charge. Section
222(1) of the Code deals with a case when a
person is charged with an offence consisting
of several particulars. The Section permits
the court to convict the accused of the minor

302 and 498A IPC on the allegation that he
has caused the death of a bride after
subjecting her to harassment with a demand
for dowry, within 7 years of marriage, a
situation may arise, as in this case, that the
offence of murder is not established as
against the accused. Nonetheless all other
ingredients necessary for the offence under
Section 304-B IPC would stand established.
Can the accused be convicted in such a case

offence, though he was not charged with it.

for the offence under Section 304-B IPC

Sub-section (2) of Section 222 Cr.P.C. deals

without the said offence forming part of the

with a similar, but slightly different,

charge? This question is the basic and moot

situation. When a person is charged with an
offence and facts are proved which reduce it
to a minor offence, he may be convicted of
the minor offence, although he is not

charged with it.

[26]. Obvious question is as to what is
meant by a ‘minor offense’ for the purpose
of Section 222 of the Code? Although the
said expression has not been defined in the
Code, it can be discerned from the context
that the test of minor offence is not merely
that the prescribed punishment is less than
the major offence. Only if the two offences
are cognate offences, wherein the main
ingredients are common, the one punishable
among them with a lesser sentence can be
regarded as minor offence vis-a-vis the other
offence.

[27]. As referred above many times,
the composition of the offence under
Section 304-B IPC is vastly different from
the formation of the offence of murder under
Section 302 IPC and hence the former
cannot be regarded as minor offence vis-a-
vis the latter. However, the position would
be different when the charge also contains
the offence under Section 498-A IPC
(husband or relative of husband of a women
subjecting her to cruelty). So when a person
is charged with an offence under Section

issue involved in the entire controversy at
hand.

[28]. At this juncture, learned counsel
for appellants have drawn attention of the
Court to the statutory provisions of Section
464(1) of Cr.P.C. The crux of the matter is
that would there be occasion for a failure of
justice by adopting such a course as to
convict an accused of the offence under
Section 304B IPC when all the ingredients
necessary for the said offence have come out
in evidence, although he was not charged
with the said offence? Section 464(1) of
Cr.P.C. reads thus :

“464. Effect of omission to frame, or
absence of, or error in, charge.

(1)No finding, sentence or order
by a court of competent jurisdiction shall be
deemed invalid merely on the ground that no
charge was framed or on the ground of any
error, omission or irregularity in the charge
including any misjoinder of charges, unless,
in the opinion of the court of appeal,
confirmation or revision, a failure of justice
has in fact been occasioned thereby.

(2)If the Court of appeal,
confirmation or revision is of opinion that a
failure of justice has in fact been
occasioned, it may —
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(a)in the case of an omission to
frame a charge, order that a charge be
framed and that the trial be recommenced
from the point immediately after the framing
of the charge;

(b)in the case of an error,
omission or irregularity in the charge, direct
a new trial to be had upon a charge framed
in whatever manner it thinks fit :Provided
that if the Court is of opinion that the facts
of the case are such that no valid charge
could be preferred against the accused in
respect of the facts proved, it shall quash the
conviction.”

[29]. In this context the Hon’ble Apex
Court’s judgment in Shamnsaheb M.
Milttani have great importance and
relevance, whereby the Hon’ble Apex Court
has held thus :

“22. In other words, a conviction
would be valid even if there is any omission
or irregularity in the charge, provided it did
not occasion a failure of justice.

24. One of the cardinal principles
of natural justice is that no man should be
condemned without being heard, (audi
alterum partem). But the law reports are
replete with instances of courts hesitating to
approve the contention that failure of justice
had occasioned merely because a person
was not heard on a particular aspect.
However, if the aspect is of such a nature
that non-explanation of it has contributed to
penalising an individual, the court should
say that since he was not given the
opportunity to explain that aspect there was
failure of justice on account of non-
compliance with the principle of natural
justice.

25. We have now to examine
whether, on the evidence now on record the
appellant can be convicted under Section
304-B IPC without the same being included

as a count in the charge framed. Section
304-B has been brought on the statute book
on 9-11-1986 as a package along with
Section 113-B of the Evidence Act.

27. The postulates needed to
establish the said offence are: (1) Death of
a wife should have occurred otherwise than
under normal circumstances within seven
years of her marriage; (2) soon before her
death she should have been subjected to
cruelty or harassment by the accused in
connection with any demand for dowry. Now
reading section 113B of the Evidence Act,
as a part of the said offence, the position is
this: If the prosecution succeeds in showing
that soon before her death she was subjected
by him to cruelty or harassment for or in
connection with any demand for dowry and
that her death had occurred (within seven
years of her marriage) otherwise than under
normal circumstances “the court shall
presume that such person had caused dowry
death”.

28. Under Section 4 of the
Evidence Act “whenever it is directed by this
Act that the Court shall presume the fact, it
shall regard such fact as proved, unless and
until it is disproved”. So the court has no
option but to presume that the accused had
caused dowry death unless the accused
disproves it. It is a statutory compulsion on
the court. However it is open to the accused
to adduce such evidence for disproving the
said compulsory presumption, as the burden
is unmistakably on him to do so. He can
discharge such burden either by eliciting
answers through cross- examination of the
witnesses of the prosecution or by adducing
evidence on the defence side or by both.

30. But the peculiar situation in
respect of an offence under Section
304B IPC, as discernible from the
distinction pointed out above in respect of
the offence under Section 306 IPC is this:
Under the former the court has a statutory
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compulsion, merely on the establishment of
two factual positions enumerated above, to
presume that the accused has committed
dowry death. If any accused wants to escape
from the said catch the burden is on him to
disprove it. If he fails to rebut the
presumption the court is bound to act on it.

31. Now take the case of an
accused who was called upon to defend only
a charge under Section 302 IPC. The
burden of proof never shifts on to him. It
ever remains on the prosecution which has
to prove the charge beyond all reasonable
doubt. The said traditional legal concept
remains unchanged even now. In such a
case the accused can wait till the
prosecution evidence is over and then to
show that the prosecution has failed to make
out the said offence against him. No
compulsory presumption would go to the
assistance of the prosecution in such a
situation. If that be so, when an accused has
no notice of the offence underSection
304B IPC, as he was defending a charge
under Section 302 IPC alone, would it not
lead to a grave miscarriage of justice when
he is alternatively convicted under Section
304B IPC and sentenced to the serious
punishment prescribed thereunder, which
mandates a minimum sentence of
imprisonment for seven years.

32. The serious consequence
which may ensue to the accused in such a
situation can be limned through an
illustration: If a bride was murdered within
seven years of her marriage and there was
evidence to show that either on the previous
day or a couple of days earlier she was
subjected to harassment by her husband
with demand for dowry, such husband would
be guilty of the offence on the language
of Section 304-B IPC read with Section 113-
B of the Evidence Act. But if the murder of
his wife was actually committed either by a
decoit or by a militant in a terrorist act the

husband can lead evidence to show that he
had no hand in her death at all. If he
succeeds in discharging the burden of proof
he is not liable to be convicted under Section
304B, IPC. But if the husband is charged
only under Section 302 IPC he has no
burden to prove that his wife was murdered
like that as he can have his traditional
defence that the prosecution has failed to
prove the charge of murder against him and
claim an order of acquittal.

33. The above illustration would
amplify the gravity of the consequence
befalling an accused if he was only asked to
defend a charge under Section 302 IPC and
was alternatively convicted under Section
304B IPC without any notice to him,
because he is deprived of the opportunity to
disprove the burden cast on him by law.

34. In such a situation, if the trial
court finds that the prosecution has failed to
make out the case under Section 302 IPC,
but the offence under Section 304-B IPC has
been made out, the court has to call upon the
accused to enter on his defence in respect of
the said offence. Without affording such an
opportunity to the accused, a conviction
under Section 304-B IPC would lead to real
and serious miscarriage of justice. Even if
no such count was included in the charge,
when the court affords him an opportunity to
discharge his burden by putting him to
notice regarding the prima facie view of the
court that he is liable to be convicted
under Section 304B IPC, unless he succeeds
in disproving the presumption, it is possible
for the court to enter upon a conviction of
the said offence in the event of his failure to
disprove the presumption.”

[30]. In another judgment the Hon’ble
Supreme Court has got an occasion to
further amplify the ratio laid down in the
judgment of Shamnsaheb M. Milttani
(supra), in the case of Kamil vs. State of
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U.P., AIR 2019 SC 45. In this judgment yet
another angle was added while elaborating
the import of Section 212, 215 and 464 of
the Code of Criminal Procedure relevant to
this case, which are :

“17. The following principles
relating to Sections 212, 215 and 464 of the
Code, relevant to this case, become evident
from the said enunciations:

(i) The object of framing a charge
is to enable an accused to have a clear idea
of what he is being tried for and of the
essential facts that he has to meet. The
charge must also contain the particulars of
date, time, place and person against whom
the offence was committed, as are
reasonably sufficient to give the accused
notice of the matter with which he is
charged.

(i) The accused is entitled to know
with certainty and accuracy, the exact
nature of the charge against him, and unless
he has such knowledge, his defence will be
prejudiced. Where an accused is charged
with having committed offence against one
person but on the evidence led, he is
convicted for committing offence against
another person, without a charge being
framed in respect of it, the accused will be
prejudiced, resulting in a failure of justice.
But there will be no prejudice or failure of
justice where there was an error in the
charge and the accused was aware of the
error. Such knowledge can be inferred from
the defence, that is, if the defence of the
accused showed that he was defending
himself against the real and actual charge
and not the erroneous charge.

(i) In judging a question of
prejudice, as of guilt, the courts must act
with a broad vision and look to the
substance and not to the technicalities, and
their main concern should be to see whether
the accused had a fair trial, whether he knew

what he was being tried for, whether the
main facts sought to be established against
him were explained to him fairly and
clearly, and whether he was given a full and
fair chance to defend himself.”

[31]. Thus, the above judgment though
is slightly on the different issue. In aforesaid
case, the contention of the appellant was that
the charge u/s 302 I.P.C. was not framed
against him, therefore, the conviction of the
appellants u/s 302 I.P.C. is not maintainable.
The Hon’ble Apex Court dismissed that
appeal on the ground that mere omission to
frame the charge u/s 302 read with Section
34 1.P.C. would have no value in the eye of
law till such time the accused appellant must
establish the fact that this failure has
occasioned in a “failure of justice” to him.
In this appeal the High Court dismissed the
appeal filed by the appellant affirming his
conviction u/s 302 I.P.C. and for other
offences and sentenced him for life
imprisonment on the ground that after filing
the charge sheet, the case was committed to
the court of sessions. The Sessions Court has
pointed out that the accused was charged
with Section 302, 302/34, 323, 323/34
I.P.C., to which they have pleaded not guilty
and insisted for the trial. The accused-
appellant thus clearly understood that the
charge has been framed against him u/s 302
read with Section 34 I.P.C. If really the
appellant was under impression that no
charge was framed against him u/s 302/34
I.P.C., the appellant would have raised his
objection of his case for committal to the
court of sessions.

[32]. The Hon’ble Apex Court got an
opportunity to further explain the above
mentioned moot question in yet another
judgment of Vijay Pal Singh vs. State of
Uttarakhand, (2015) 4 SCC (Cri) 595,
whereby the Hon’ble Supreme Court held
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that “since the victim in the case is a
married woman and the death being within
seven years of marriage, apparently, the
court has gone only on one tangent, to treat
the same as a dowry death. No doubt, the
death is in unnatural circumstances but if
there are definite indications of the death
being homicide, the first approach of the
prosecution and the court should be to find
out as to who caused that murder. Section
304B of IPC is not a substitute for Section
302 of IPC. The genesis of Section 304B of
IPC introduced w.e.f. 19.11.1986 as per Act
43 of 1986 relates back to the 91st Report of
the Law Commission of India. It is
significant to note that the subject was taken
up by the Law Commission suo motu.

[33]. Itis generally seen that in cases
where a married woman dies within seven
years of marriage, otherwise than under
normal circumstances, no inquiry is
usually conducted to see whether there is
evidence, direct or circumstantial, as to
whether the offence falls under Section
302 of IPC. Sometimes, Section 302 of
IPC is put as an alternate charge. In cases,
where there is evidence, direct or
circumstantial, to show that the offence
falls under Section 302 of IPC, the trial
court must frame the charge under Section
302 of IPC as main charge relying upon
the material collected by the 1.O. during
investigation though the police has not
expressed any opinion in that regard in the
report under Section 173(2) of the Cr.PC.
Section 304B of IPC can be put as an
alternate charge if the trial court so feels
relying upon the material on record. In the
course of trial, if the court finds that there
is no evidence, direct or circumstantial,
and proof beyond reasonable doubt is not
available to establish that the same is not
homicide, in such a situation, if the
ingredients under Section 304B of IPC are

available, the trial court should proceed
under the said provision.

[34]. A reading of Section 304-B of
IPC and Section 113-B of Evidence Act
together makes it clear that law authorises
a presumption that the husband or any
other relative of the husband has caused
the death of a woman if she happens to die
in circumstances not normal and that there
was evidence to show that she was treated
with cruelty or harassed before her death
in connection with any demand for dowry.
It, therefore, follows that the husband or
the relative, as the case may be, need not
be the actual or direct participant in the
commission of the offence of death. The
provisions contained in Section 304-B IPC
and Section 113-B of the Evidence Act
were incorporated on the anvil of the
Dowry Prohibition (Amendment) Act,
1984, the main object of which is to curb
the evil of dowry in the society and to
make it severely punitive in nature and not
to extricate husbands or their relatives
from the clutches of Section 302 IPC if
they directly cause death. This conceptual
difference was not kept in view by the
courts below. But that cannot bring any
relief if the conviction is altered to Section
304 Part 1l. No prejudice is caused to the
accused- appellants as they were
originally charged for offence punishable
under Section 302 IPC along with Section
304-B IPC.

This was the exact explanation by the
Hon’ble Apex Court in the case of
Jasvinder Saini’s case (supra).

[35]. Lastly while going through all the
judgments mention above, this Court was
literally flabbergasted to observe that in all
these judgments there is common thread that
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the trial courts invariably in all the cases
have exonerated the accused persons from
the charge u/s 304-B I.P.C. but with the aid
and help of Section 106 of Evidence Act
convicted the accused persons in a most
casual and cursory fashion u/s 302 I.P.C. It
seems that the trial courts are ignorant about
the applicability of Section 106 of Evidence
Act. To determine the scope and ambit of
Section 106 of Evidence Act, it is desirable
to reproduce the same as under :

“106-Burden of proving of fact
“especially” within the knowledge :

When any fact is especially within
the knowledge of any person, the burden of
proving that fact is upon him.”

[36]. Section 106 of Evidence Act
states that when any fact is specially within
the knowledge of any person the burden of
proving that fact is upon him. In fact this is
an exception to the general rule contained in
Section 101, namely, that the burden is on
the person who asserts a fact. The principle
underlying Section 106 which is an
exception to the general rule governing
burden of proof applies only to such matters
of defence which are supposed to be
especially within the knowledge of the
defendant. It cannot apply when the fact is
such as to capable of being known also by a
person other than the defendant. It is also the
bounden duty of a party, personally knowing
the whole circumstances of the case, to give
evidence on his own behalf and to submit to
cross-examination. His non-appearance as a
witness would be the strongest possible
circumstance going to discredit the truth of
his case. Section 106 of Evidence Act
should be confined to those cases where a
fact is especially within the knowledge of
any person. When the matter is within the
knowledge of defendant, he has to prove the
same.

[37]. Section 106 of the Evidence Act
referred to above provides that when any
fact is especially within the knowledge of
any person, the burden of proving that fat is
upon him. The word “especially” means
facts that are pre-eminently or exceptionally
within the knowledge of the accused. The
ordinary rule that applies to the criminal
trials that the onus lies on the prosecution to
prove the guilt of the accused is not in any
way modified by the rule of facts embodied
in Section 106 of the Evidence Act. Section
106 of the Evidence Act is an exception to
Section 101 of the Evidence Act. Section
101 which lays down the general rule that in
a criminal case the burden of proof is on the
prosecution and Section 106 is certainly not
intended to relieve it of that duty. On the
contrary, it is designed to meet certain
exceptional cases in_which it would be
impossible, or at any rate disproportionately
difficult, for the prosecution to establish the
facts which are, “especially within the
knowledge of the accused and which, he can
prove without difficulty or inconvenience”.

[38]. This aspect of the issue was
elaborately discussed and explained in two
landmark judgments of this Court as well as
Hon’ble Supreme Court. In a recent
judgment of Dr. (Smt.) Nupur Talwar vs.
State of U.P. and another, 2017 10 ADJ
586 the Division Bench of this Court while
dealing with the scope of Section 106 of
Evidence Act in paragraph 235 has held thus

“235- Scope of Section 106 of the
Indian Evidence Act was examined
inconsiderable detail by the Apex Court in
the case of Shambhu Nath Mehra versus
State of Ajmer reported in AIR 1956 SC 404,
wherein learned Judges spelt out the legal
principle in paragraph 11 which read as
under :




5 All Rammilan Bunkar Vs. State of U.P. 219

11."This lays down the general
rule that in a criminal case the burden of
proof is on the prosecution and Section 106
is certainly not intended to relieve it of that
duty. On the contrary, it is designed to meet
certain exceptional cases in which it would
be impossible, or at any rate
disproportionately  difficult  for  the
prosecution to establish facts which are
"especially" within the knowledge of the
accused and which he could prove without
difficulty or inconvenience. The word
"especially" stresses that it means facts that
are preeminently or exceptionally within his
knowledge."

[39]. Vivian Bose, J. had observed that
Section 106 of the Evidence Act is designed
to meet certain exceptional cases in which it
would be impossible or at any rate
disproportionately  difficult  for  the
prosecution to establish the facts which are,
especially within the knowledge of the
accused and which, he can prove without
difficulty or inconvenience.

[40]. The applicability of Section 106
of the Indian Evidence Act, 1872 has been
lucidly explained by the Apex Court in
paragraph 23 of its judgment rendered in the
case of State of Rajasthan v. Kashi Ram, JT
2006(12)SCC 254, which runs as here under

""23. The provisions of Section 106
of the Evidence Act itself are unambiguous
and categoric in laying down that when any
fact is especially within the knowledge of a
person, the burden of proving that fact is
upon him. Thus, if a person is last seen with
the deceased, he must offer an explanation
as to how and when he parted company. He
must furnish an explanation which appears
to the Court to be probable and satisfactory.
If he does so he must be held to have

discharged his burden. Section 106 does not
shift the burden of proof in a criminal trial,
which is always upon the prosecution."

[41]. Thus, after assessing the various
judgment, this Court in aforesaid judgment
of Dr. (Smt.) Nupur Talwar has observed
that “when an offence like murder is
committed in secrecy inside a house, the
initial burden to establish the case would
undoubtedly be upon the prosecution. In
view of Section 106 of the Evidence Act,
there will be a corresponding burden on the
inmates of the house to give cogent
explanation as to how the crime was
committed. The inmates of the house cannot
get away by simply keeping quiet and
offering no explanation on the supposed
premise that the burden to establish its case
lies entirely upon the prosecution and there
is no duty at all on the accused to offer.

[42]. In the case of Trimukh Maroti
Kirkan vs. State of Maharashtra, (2006)
10 SCC 681, the Hon’ble Apex Court while
considering a similar case of homicidal
death in the confines of the house has got an
opportunity to express the following
observation :-

"14. If an offence takes place
inside the privacy of a house and in such
circumstances where the assailants have all
the opportunity to plan and commit the
offence at the time and in circumstances of
their choice, it will be extremely difficult for
the prosecution to lead evidence to establish
the quilt of the accused if the strict principle
of circumstantial evidence, as noticed
above, is insisted upon by the Courts. A
Judge does not preside over a criminal trial
merely to see that no innocent man is
punished. A Judge also presides to see that
a _guilty man does not escape. Both are
public duties. (See Stirland v. Director of
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Public Prosecution [1944] AC 315 : [1944]
2 All ER 13 (HL)]- quoted with approval by
Arijit Pasayat, J. in State of Punjab vs.
Karnail Singh (2003) 11 SCC 271: 2004
SCC (Cri)135].)._The law does not enjoin a

to show that shortly before the commission of
crime they were seen together or the offence
takes place in the dwelling home where the
husband also normally resided, it has been
consistently held that if the accused does not

duty on the prosecution to lead evidence of

offer any explanation how the wife received

such character which is almost impossible

injuries or offers an explanation which is

to be led or at any rate extremely difficult to

found to be false, it is a strong circumstance

be led. The duty on the prosecution is to lead

which indicates that he is responsible for

such evidence which it is capable of leading,

commission of the crime...”

having regard to the facts and
circumstances of the case. Here it is
necessary to keep in mind Section 106 of the
Evidence Act which says that when any fact
is especially within the knowledge of any
person, the burden of proving that fact is
upon him. lllustration (b) appended to this
section throws some light on the content and
scope of this provision and it reads:

"(b) A is charged with traveling on
a railway without ticket. The burden of
proving that he had a ticket is on him."

15. Where an offence like murder
is committed in secrecy inside a house, the
initial burden to establish the case would
undoubtedly be upon the prosecution, but
the nature and amount of evidence to be led
by it to establish the charge cannot be of the
same degree as is required in other cases of
circumstantial evidence. The burden would
be of a comparatively lighter character. In
view of Section 106 of the Evidence Act
there will be a corresponding burden on the
inmates of the house to give a cogent
explanation as to how the crime was
committed. The inmates of the house cannot
get away by simply keeping quiet and
offering no explanation on the supposed
premise that the burden to establish its case
lies entirely upon the prosecution and there
is no duty at all on an accused to offer any
explanation.”

22. Where an accused is alleged to
have committed the murder of his wife and
the prosecution succeeds in leading evidence

Thus, after illumined with the aforesaid
decisions of the Hon’ble Apex Court, it is
evident that the Court should apply Section
106 of the Evidence Act in any criminal trial
with utmost care and caution. It cannot be
said that it has got no application in criminal
cases. The ordinary rule which applies to
criminal trials in this country that the onus
lies on the prosecution to prove the guilt of
the accused is not in any way modified by the
provisions contained in Section 106 of the
Evidence Act.

Section 106 of the Evidence Act cannot
be invoked to make up the inability of the
prosecution to produce evidence of
circumstances pointing to the guilt of the
accused. This section cannot be used to
support a conviction unless the prosecution
has discharged the onus by proving all the
elements necessary to establish the offence. It
does not absolve the prosecution from the
duty of proving that a crime was committed
even though it is a matter specifically within
the knowledge of the accused and it does not
throw the burden on the accused to show that
no crime was committed. To infer the guilt of
the accused from absence of reasonable
explanation in a case where the other
circumstances are not by themselves enough
to call for his explanation is to relieve the
prosecution of its legitimate burden. So, until
a prima facie case is established by such
evidence, the onus does not shift to the
accused.
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Section 106 of the Evidence Act
obviously refers to cases where the guilt of
the accused is established on the evidence
produced by the prosecution unless the
accused is able to prove some other facts
especially within his knowledge, which
would render the evidence of the
prosecution nugatory. If in such a situation,
the accused offers an explanation which
may be reasonably true in the proved
circumstances, the accused gets the benefit
of reasonable doubt though he may not be
able to prove beyond reasonable doubt the
truth of the explanation. But, if the accused
in such a case does not give any explanation
at all or gives a false or unacceptable
explanation, this by itself is a circumstance
which may well turn the scale against him.

[43]. Yet another recent judgment of
the Hon’ble Apex Court in Balvir Singh v.

onus by proving all the elements necessary
to establish the offence. It does not absolve
the prosecution from the duty of proving that
a crime was committed even though it is a
matter specifically within the knowledge of
the accused and it does not throw the burden
of the accused to show that no crime was
committed. To infer the guilt of the accused
from absence of reasonable explanation in a
case where the other circumstances are not
by themselves enough to call for his
explanation is to relieve the prosecution of
its legitimate burden. So, until a prima facie
case is established by such evidence, the
onus does not shift to the accused.

43. Section 106 obviously refers to
cases where the quilt of the accused is
established on the evidence produced by the
prosecution unless the accused is able to
prove some other facts especially within his
knowledge which would render the evidence

State of Uttarakhand in Ciminal Appeal

of the prosecution nugatory. If in such a

No0.301 of 2015 with Criminal Appeal
No0.2430 of 2014 decided on 06.10.2023,
whereby the Hon’ble Apex Court has
explained the import of Section 106 of
Indian Evidence Act in the following way :

“41. Thus from the aforesaid
decisions of this Court, it is evidence that the
court should apply Section 106 f the
Evidence Act in criminal cases with care
and caution. It cannot be said that it has no
application t criminal cases. The ordinary
rule which applies to criminal trials in this
country that the onus lies on the prosecution
to prove the guilt of the accused is not in any
way modified by the provisions contained in
Section 106 of the Evidence Act.

42. Section 106 cannot be invoked
to make up the inability of the prosecution to
produce evidence of circumstances pointing
to the quilt of the accused. This section
cannot be used to support a conviction
unless the prosecution has discharged the

situation, the accused gives an explanation
which may be reasonable true in the proved
circumstances, the accused gets the benefit
of reasonable doubt though he may not be
able to prove beyond reasonable doubt the
truth of the explanation. But if the accused
in such a case does not give any explanation
at all or gives a false or unacceptable
explanation, this by itself is a circumstance
which may well turn the scale against him.
In the language of Prof. Glanville Williams

“All that the shifting of the
evidential burden does at the final stage of
the case is to allow the jury (Court) to take
into account the silence of the accused or the
absence of satisfactory explanation
appearing from his evidence.”

[44]. Thus, as mentioned above, in all
the cases at hand the respective trial courts
while passing judgments impugned, though
have exonerated the accused-appellants
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from the charge u/s 304B 1.P.C., but after
taking a convenient and mechanical
recourse to Section 106 of Evidence Act,
booked all the accused-appellants who are
the husband of the deceased, for the offence
u/s 302 I.P.C. We have already discussed the
ratio laid down in Balvir Singh’s case
(supra), whereby the Hon’ble Apex Court
has observed that Section 106 of Evidence
Act _cannot be invoked to make up the
inability of the prosecution to produce
evidence of circumstances pointing to the
guilt of the accused. This section cannot be
used to support a conviction unless the
prosecution has discharged the onus by
proving all the elements necessary to
establish the offence.

Making a reference in one
paragraph is not going to help the
prosecution. To establish a case u/s 302
I.P.C., the prosecution has to establish its
case by making a full-dressed trial
producing various prosecution witnesses to
establish the guilt of accused u/s 302 I.P.C.
beyond the pale of any suspicion or doubt.
Section 106 of Evidence Act cannot be used
mechanically or as a tool in the hand of
prosecution to convict the accused without
discharging duty on its part. This finding
with regard to conviction u/s 302 I.P.C. is
palpably and prima facie erroneous and
devoid of merit, and thus cannot be
sustained.

[45]. From the above discussion, as we
have already mentioned that Section 302
I.P.C. cannot be added as an alternative
charge as contemplated in Jasvinder Saini’s
case (supra), nor by taking a casual recourse
to Section 106 of Evidence Act the accused-
appellants could be condemned and
convicted for the charge u/s 302 I.P.C., and
therefore, on these score all the judgments
impugned need to be scrapped and

accordingly they are hereby quashed.
Resultantly we hereby :

(i) Quash the Judgment and order
dated 09.02.2021, impugned in Criminal
Appeal N0.1667 of 2021 (Rammilan Bunkar
vs. State of U.P.), passed by the learned
Additional Session Judge (F.T.C.), Lalitpur
in S.T. No.37 of 2017 (State vs. Rammilan
Bunkar and 2 others), convicting the
appellant Rammilan Bunkar u/s 302 I.P.C.
for life imprisonment with fine of
Rs.10,000/-; u/s 498A 1.P.C. for two years
simple imprisonment with fine of Rs.3000/-
and u/s 4 of D.P. Act for one year rigorous
imprisonment and a fine of Rs.3000/- with
default clause, but the appellant has been
exonerated from the charge u/s 304B I.P.C.

(i) Quash the Judgment and order
of dated 24.9.2023, impugned in Criminal
Appeal N0.5193 of 2023 (Meena Srivastava
vs. State of U.P.) and Criminal Appeal
No0.5671 of 2023 (Amit Srivastava @ Ashu
vs. State of U.P.), which was passed by the
learned Additional Session Judge, Court
No.9, Varanasi in S.T. No0.410 of 2018
(State vs. Amit Srivastava and another),
whereby the learned Trial Judge has
exonerated the appellants u/s 304B I.P.C. &
Section 4 of D.P. Act, but taking the
recourse of Section 106 of Evidence Act
booked them wu/s 302 I.P.C. for life
imprisonment along with fine of Rs.10,000/-
each; u/s 316 1.P.C. for seven years rigorous
imprisonment along with fine of Rs.5,000/-
each; u/s 498A I.P.C. for one year rigorous
imprisonment along with fine of Rs.1000/-
to each of the appellants.

(iii) Quash the Judgment and order
dated 29.3.2017, impugned in Jail Appeal
No0.338 of 2018 (Prem Chandra vs. State of
U.P.), passed by the Additional Session
Judge, Court No.5, Banda in S.T. N0.173 of
2012 (Prem Chandra and 2 others vs. State
of U.P.), whereby the learned Trial Judge
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while deciding aforesaid session trial have
convicted the appellant Prem Chandra with
alternative charge u/s 302 I.P.C. only,
awarding sentence for life with a fine of
Rs.10,000/-, exonerating him from the
charges u/s 498A 1.P.C. and % of D.P. Act.
In paragraphs 35 and 36 of this
judgment the learned Trial Judge have
blindly and most mechanical fashion
recorded finding that the prosecution has
failed to establish the case against Raj
Bahadur and Suraj Kali for the offence u/s
498A, 304B 1.P.C. & Section % of D.P. Act
and exonerated from those charges, but in a
most cursory fashion convicted the appellant
Prem Chandra for the offence u/s 302 I.P.C.
As mentioned above, to convict an accused
u/s 302 I.P.C. a full dressed trial has to be
taken place. This Court fails to appreciate
the judgment and order dated 29.3.2017
passed by the learned Additional Sessions
Judge, Court No.5, Banda, as he out of blue
has recorded the conviction of the appellant
u/s 302 I.P.C. imposing sentence for life.

(iv) Quash the Judgment and order
dated 09.08.2018, impugned in Criminal
Appeal No.5071 of 2018 (Shiv Kumar vs.
State of U.P.) and Criminal Appeal N0.5069
of 2018 (Jamuna Devi and another vs. State
of U.P.), passed by the learned Additional

District &  Sessions Judge, Court
No.3/Special Judge (DAA), Pilibhit,
whereby the learned Trial Judge has

convicted the appellants in S.T. No.219 of
2017 (State of U.P. vs. Shiv Kumar and
others) and S.T. No.272 of 2017 (State of
U.P. vs. Shankar Lal) for the offence u/s
498A, 304B, I.P.C. and 3/4 of D.P. Act
awarding sentence u/s 304B 1.P.C. for life
imprisonment; u/s 302 I.P.C. for life
imprisonment along with fine of Rs.10,000/-
each and u/s 498A 1.P.C. for three years
rigorous imprisonment along with fine of
Rs.3000/- to each of the appellants.

The most startling feature in this
case is that the learned Trial Judge while
deciding the sessions trial have convicted
the appellants Shiv Kumar and Jamuna Devi
u/s 304B I.P.C. awarding them life sentence
and also u/s 302 I.P.C. awarding life
sentence. Co-accused Shankar Lal too was
convicted for the same offence u/s 304B and
302 I.P.C. and in both the offence he was
awarded life sentence. As mentioned above,
the Court wonders as to how the learned
Trial Judge can convict an accused for the
offence u/s 302 I.P.C. as well as 304B I.P.C.
In the preceding paragraphs of the judgment
it is clearly mentioned that both these
offences operate in their own and distinctive
spheres having distinctive and specialized
features for them and none of the spheres
overlap or intercept each other and thus the
learned Trial Judge has palpably committed
judicial blunder in convicting the appellants
for both the offences. It reflects upon the
legal acumen and knowledge of the
concerned Trial Judge. He has shown and
exposed himself his judicial immaturity at
this stage of his career while holding the
Session trial.

[46]. Though we have already quashed
all the impugned judgment and orders
mentioned herein above, but fact remains
that this is a serious matter where respective
married ladies died within 7 years of their
marriage under suspicious and unnatural
circumstances and therefore the truth must
come out on the surface and guilty person
must be punished and penalized. In order to
obtain the larger good, rule of law must
prevail at any cost, and therefore, this Court
directs that all the sessions trials should be
re-tried for which the court is duly
empowered by Section 386 of Cr.P.C. to
hold a retrial of the case. For convenience,
at this juncture, Section 386 of Cr.P.C. is
quoted herein below :
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“Section -386 : After perusing
such record and hearing the appellant or his
pleader, if he appears, and the Public
Prosecutor, if he appears, and in case of an
appeal under section 377 or section 378, the
accused, if he appears, the Appellate Court
may, if it considers that there is no sufficient
ground for interfering, dismiss the appeal,
or may —

(a) in an appeal from an order of
acquittal, reverse such order and direct that
further inquiry be made, or that the accused
be re-tried or committed for trial, as the case
may be, or find him guilty and pass sentence
on him according to law;

(b) in an appeal from a
conviction-
(i) reverse the finding and

sentence and acquit or discharge the
accused, or order him to be re-tried by a
Court of competent jurisdiction subordinate
to such Appellate Court or committed for
trial, or

(ii) alter the finding, maintaining
the sentence, or

(iif) with or without altering the
finding, alter the nature or the extent, or the
nature and extent, of the sentence, but not so
as to enhance the same;

(c) in an appeal for enhancement
of sentence-

(i) reverse the finding and
sentence and acquit or discharge the
accused or order him to be re-tried by a
Court competent to try the offence, or

(i) alter the finding maintaining
the sentence, or

(iif) with or without altering the
finding, alter the nature or the extent, or the
nature and extent, of the sentence, so as to
enhance or reduce the same;

(d) in an appeal from any other
order, alter or reverse such order;

(e) make any amendment or any
consequential or incidental order that may
be just or proper;

Provided that the sentence shall
not be enhanced unless the accused has had
an opportunity of showing cause against
such enhancement;

Provided further that the
Appellate Court shall not inflict greater
punishment for the offence which in its
opinion the accused has committed, than
might have been inflicted for that offence by
the Court passing the order or sentence
under appeal.”

[47]. The Court has laid its hands on
the judgment of Hon’ble Apex Court in the
case of Mohd. Hussain @ Julfikar Ali v.
State of (Govt. of NCT of Delhi), (2012) 9
SCC 408, whereby Hon’ble Apex Court has
held as under :

“41. ‘Speedy trial’ and ‘fair trial’
to a person accused of a crime are integral
part of Article 21. There is, however,
qualitative difference between the right to
speedy trial and the accused’s right of fair
trial. Unlike the accused’s right of fair trial,
deprivation of the right to speedy trial does
not per se prejudice the accused in
defending himself. The right to speedy trial
is in its very nature relative. It depends upon
diverse circumstances. Each case of delay in
conclusion of a criminal trial has to be seen
in the facts and circumstances of such case.
Mere lapse of several years since the
commencement of prosecution by itself may
not justify the discontinuance of prosecution
or dismissal of indictment. The factors
concerning the accused’s right to speedy
trial have to be weighed vis-a-vis the impact
of the crime on society and the confidence of
the people in judicial system. Speedy trial
secures rights to an accused but it does not
preclude the rights of public justice. The



5 All Rammilan Bunkar Vs. State of U.P. 225

nature and gravity of crime, persons
involved, social impact and societal needs
must be weighed along with the right of an
accused to speedy trial and if the balance
tilts in favour of the former the long delay in
conclusion of criminal trial should not
operate against the continuation of
prosecution and if the right of accused in the
facts and circumstances of the case and
exigencies of situation tilts the balance in his
favour, the prosecution may be brought to
an end. These principles must apply as well
when the appeal court is confronted with the
question whether or not retrial of an
accused should be ordered.

42. The appellate court hearing a
criminal appeal from a judgment of
conviction has power to order the retrial of
the accused under Section 386 of the Code.
That is clear from the bare language of
Section 386(b). Though such power exists, it
should not be exercised in a routine manner.
A ‘de novo trial’ or retrial is not the second
trial; it is continuation of the same trial and
same_prosecution. The guiding factor for
retrial must always be demand of justice.
Obviously, the exercise of power of retrial
under Section 386(b) of the Code, will
depend on the facts and circumstances of
each case for which no strait jacket formula
can be formulated but the appeal court must
closely keep in view that while protecting the
right of an accused to fair trial and due
process, the people who seek protection of
law do not lose hope in legal system and the
interests of the society are not altogether
overlooked.”

[48]. In yet another judgment of Ajay
Kumar Ghoshal and others vs. State of Bihar
and others, (2017) 12 SCC 699, wherein the
Hon’ble Apex Court has observed thus :

“(i): Though the word “retrial” is
used under Section 386(b)(i) Cr.P.C., the

powers conferred by this clause is to be
exercised only in exceptional cases, where
the appellate court is satisfied that the
omission or irreqularity has occasioned in
failure of justice.

(i) The circumstances that should
exist for warranting a retrial must be such
that where the trial was undertaken by the
Court having no jurisdiction, or trial was
vitiated by serious illegality or irreqularity
on account of the misconception of nature of
proceedings.

(iif) An order for retrial may be
passed in cases where the original trial has
not been satisfactory for some particular
reasons such as wrong admission or wrong
rejection of evidences or the Court refused
to hear certain witnesses who were
supposed to be heard.”

[49]. Evaluating and assessing the
present controversy in its entirety where
the respective trial courts supposedly
have framed the charge under the dictate
and command of Hon’ble Apex Court’s
judgment in the case of Rajbir alias Raju
and another vs. State of Haryana, (2010)
15 SCC 116, whereby the Hon’ble Apex
Court has circulated the judgment to all
the courts throughout the country. As
mentioned earlier, in the small judgment
running in only seven paragraphs there is
no reasoning for giving a direction, but it
seems that it was an emotional cry which
was later on clarified by yet another
judgment of Hon’ble Apex Court in
Jasvinder Saini’s case (supra), but the
learned Trial Judges in State of U.P. keep
on fastening the alternative charge by
way of adding Section 302 I.P.C,
unmindful of the fact that whether
sufficient material was collected during
investigation or not for prima facie
justifying the adding of alternative charge
of Section 302 I.P.C.
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Secondly, fastening of the
provisions of Section 106 of Evidence Act
indiscreetly just to condemn and convict the
husband and his relatives with the aid and
help of aforesaid provisions of law which is
in stark contrast with the recent judgment of
Hon’ble Apex Court in Balvir Singh’s case
(supra).

[50]. Therefore, we are of the
considered opinion that these are the apt
cases where retrial could be ordered as the
same has occurred after serious legal flaw
and irregularity on account of the
misconception of nature of proceedings.
Accordingly, let the record of these cases be
remitted back by the Registry of this Court
within _next 15 days to the concerned
Sessions Courts for re-trial after recasting
the “charges” framed against the accused-
appellants strictly in accordance with the

to the satisfaction of the court concerned,
with an undertaking to the concerned court
that they would not seek any adjournment
whatsoever and cooperate with the trial.

The fine amount awarded by the
concerned trial courts under the impugned
judgments shall remain stayed subject to
final decision of the case after having full-
dressed re-trial of the case as ordered earlier.

[52]. Registrar (compliance) of this
Court shall forthwith communicate this
order to the concerned trial courts who have
passed the impugned judgment and orders.
The original records of the cases received
from the respective sessions divisions be
also returned back.

[53]. Let the copy of this Judgment
be circulated to all the Sessions Divisions

ratio laid down in the cases of Jasvinder

by the Reqgistrar General of this Court at

Saini and others vs. State (Government of

the earliest, so that they must frame the

NCT of Delhi), (2013) 7 SCC 256 and (ii)

charge and hold the trial strictly in

Vijay Pal Singh and others vs. State of

accordance with the ratio laid down by

Uttarakhand, (2014) 15 SCC 163, after
holding a day to day trial and conclude the
same by 31st December, 2024 without
granting any unreasonable adjournment to
either of the parties. This Court would
appreciate if the concerned learned Trial
Judges would fix 2-3 days in a week to
conclude the trial.

[51]. Since we are remitting the matter
back for retrial, it is desirable that all the
appellants, namely, Rammilan Bunkar,
Prem Chandra, Meena Srivastava, Amit
Srivastava @ Ashu, Shiv Kumar, Jamuna
Devi and Shankar Lal shall be released on
bail, who have been convicted and
sentenced in aforesaid sessions trials, on
their furnishing a personal bond and two
heavy sureties (out of which one should be
their close relative) each in the like amount

Hon’ble Apex Court in Jasvinder Saini
and others vs. State (Government of NCT
of Delhi), (2013) 7 SCC 256 and (ii) Vijay
Pal Singh and others vs. State of
Uttarakhand, (2014) 15 SCC 163.

[54]. In addition to above, let a copy
of the judgment be placed before the
Director General of Police, Lucknow by
the Registrar General of this Court, so
that suitable direction may be given to his
subordinates, that in every case of Dowry
related deaths, the 1.0. of the case shall
hold wide spectrum of investigation to
examine and collecting the material
during investigation so as to justify his
report u/s 173(2) Cr.P.C. as to whether
such unnatural death of the lady falls
within the ambit of Section 302 1.P.C. or
it is a plain and simple Dowry Death
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punishable u/s 304B I.P.C. or it is a case
of suicide punishable u/s 306 1.P.C. where
the woman died on account of any
abetment by her husband or in-laws.
The 1.O. of the case must specify
in its report u/s 173(2) Cr.P.C. about the
material collected by him during wide
spectrum investigation against the
accused persons that the said unnatural
death of the lady falls within the realm of
Section 302 I.P.C. or falls within the
ambit of Section 304B 1.P.C. or comes
within the scope of Section 306 1.P.C.

[55]. Last but not the least, we sought
help from Shri Rajiv Lochan Shukla, learned
Amicus Curiae as well as Shri Ghanshyam
Kumar, A.G.A.-l and Shri Satendra Tewari,
learned A.G.A., who rendered their valuable
argument after doing lots of research work.
The Court records its word of appreciation
to all the Advocates, who assisted the Court
in reaching to its logical conclusion.

[56]. The aforesaid appeals are partly
allowed to the above extent.
(2024) 5 ILRA 227
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 29.05.2024

BEFORE
THE HON'BLE ASHWANI KUMAR MISHRA, J.
THE HON’BLE MOHD. AZHAR HUSAIN
IDRISI, J.

Criminal Appeal No. 2590 of 2017

Gaurav Yadav @ Phadka
Versus

..Appellant

State of U.P. ...Respondent

Counsel for the Appellant:
Govind Saran Hajela

Counsel for the Respondent:
G.A.

Criminal Law-Indian Penal Code-1860-
Section-376-The Scheduled Caste and
Scheduled Tribe (Prevention of Atrocities)
Act, 1989-Section 3(2)(v)-Criminal appeal
against the judgment and order of conviction and
sentence of life imprisonment-Victim is minor girl
of five years, who has suffered brutally sexual
assault-Victim specifically recognized the accused
appellant as being the person who committed
sexual assault on her-The police took
photographs of various persons and all such
photographs were shown to minor who identified
the accused-process of identification cannot be
said to be doubtful-Investigating Officer collected
bloodstained underwear of victim on which
semen was also found-If St.ment of rape victim
inspires confidence and is found trustworthy and
reliable no further corroboration is required-No
evidence on record to even remotely suggest that
the offence has been committed by the accused
appellant upon the victim on account of her caste
identity, therefore conviction and sentence under
Section 3(2)(v) SC/ST Act is reversed-sentence of
14 years rigorous imprisonment would
adequately serve the purpose.

Appeal allowed. (E-15)
List of Cases cited:
1. Ganga singh Vs St. of M. P. (2013) 7 SCC 278

2. Patan Jamal Vali Vs The St. of Andhra
Pradesh, reported in (2021) 16 SCC 225

3. Gopal Rana Vs St. of U.P. being Criminal
Appeal No.6934 of 2010

(Delivered by Hon’ble Ashwani Kumar
Mishra, J.)

1. This appeal is by the accused
appellant Gaurav Yadav @ Phadka
challenging the judgment and order of
conviction and sentence, dated 11.04.2017,
passed by the Special Judge, Scheduled
Caste/Scheduled Tribe (Prevention of
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Atrocities) Act, Agra in Special Session
Trial No. 44 of 2011 (State vs. Gaurav
Yadav @ Phadka) arising out of Case Crime
No. 94 of 2011, Police Station Chhatta,
District Agra, whereby he has been
convicted and sentenced to life
imprisonment under section 376 IPC read
with  section 3(2)(V) of Scheduled
Caste/Scheduled Tribe (Prevention of
Atrocities) Act with fine of Rs.10,000/- and
in default of fine he is to undergo six
months’ additional imprisonment.

2. The prosecution case proceeds on a
written report (Ex.Ka.l) given by the
informant Bhagwan Das (PW-1), scribed by
Deepak Khare, stating that on 3/4.5.2011 at
about 10.00 pm the informant was sleeping
outside his house alongwith his wife (PW-4)
and 8 years old daughter (victim). The
informant’s wife woke up at about 02.00 in
the night and found that her daughter was
lying next her in a pool of blood. She (PW-
2) screamed as a result of which informant
and other family members woke up and
rushed to the victim, who informed that a
person took her while she was sleeping and
subjected her to sexual assault and thereafter
assaulted her with brickbat, so as to kill her
and thinking that victim has died left her
alone. Somehow the victim returned and lay
next to her mother. The victim thereafter
fainted. The victim was taken to emergency
wing for treatment after informing the
police. Her operation and treatment was
going on when request was made to take
appropriate action on the report.

3. On the basis of aforesaid written
report First Information Report (Ex.Ka.7)
got registered as Case Crime No0.94 of 2011,
under Sections 376, 307 IPC, Police Station
Chhatta, District Agra on 04.05.2011 at
02.00 am. Investigation commenced in the
matter. Recovery of bloodstain and plain

earth was made from the spot vide Ex.Ka.2.
Recovery of underwear of victim was also
made vide Ex.Ka.3.

4. The victim was medically examined
on 04.05.2011 at 04.20 am by the Medical
Officer of Women Hospital wherein
following condition of victim has been
noticed:-

“For external injury referred to
ED, SNMC, Agra for medico-legal
examination if it has not been done and for
admission and management.

G.C.- POOR,
developed.

Internal Examination-
Examination done under anaesthesia given
by Dr. S. P. Singh. Pubic and axillary hair
absent. Hymen torn. Fresh bleeding present.
Swelling present. Tenderness present.
Hymen and perineal tear present at 5 o’clock
and 7 o’clock position including the vaginal
mucosa, muscle and skin up to the anus. It is
about 3x3cm and about 1 cm deep. 1
abrasion present at 6 o’clock position.
Vaginal smear taken on glass slide and sent
for examination for spermatozoa. For age
she is referred to CMO, District Agra.”

Breast not

5. The letter by which the victim was
referred for treatment to the hospital is
Ex.Ka.5. Vaginal smear was also taken and
sent for pathological examination vide
Ex.Ka.6. Pathological report is also on
record wherein no spermatozoa was seen.
Supplementary report of the victim is also
on record as per which the injury on the
victim was caused by hard and blunt object.
The age of victim was determined as about
5 years.

6. The recovered articles were sent for
scientific analysis to the Forensic Science
Laboratory vide Ex.Ka.13. As per the report
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of FSL human blood was found on the
recovered articles and semen was also found
on the underwear of the victim.

7. The victim on account of traumatic
experience suffered by her was not able to
explain the incident or specify the name of
accused. The Investigating Officer took
photograph of three suspected accused and
shown them to the victim who immediately
identified the accused as being the
perpetrator of crime. The victim identified
the accused as Gaurav Uncle (appellant).
Statement of victim (Ex.Ka.14) was also
recorded under Section 164 Cr.P.C. wherein
she identified the accused appellant as being
the person who had committed sexual
assault on her.

8. On the basis of evidence collected
during the course of investigation charge
sheet came to be submitted against the
accused appellant under Sections 376, 307
IPC read with section 3(2)(V) SC/ST Act.
The concerned Special Judge SC/ST Act
took cognizance and framed charges against
the accused appellant under aforesaid
sections on 16.08.2011. The charges were
explained to the accused appellant, who
denied the same and demanded trial. Trial
commended accordingly.

9. The informant (father of victim) has
appeared as PW-1 and has fully supported
the prosecution case. He has explained that
on coming to know of the incident he rushed
his daughter and admitted her in emergency
wing where she was operated and regained
her consciousness. She disclosed the name
of accused as Gaurav Yadav. PW-1 has
proved the written report. PW-1 has
disclosed that he is Dhobi by caste and thus
belongs to scheduled caste. In the cross-
examination, PW-1 has stated that house of
accused Gaurav Yadav is around 20-25

paces from his house. He had normal
relations with him till the incident. They
used to visit each other on social occasions.
He woke up in the night hearing his wife’s
cries. Victim’s face was crushed and she
was bleeding. The Investigating Officer had
asked all relatives to leave and inform him
about the identify of accused, as is disclosed
by victim. Victim tried to tell something but
she was not clear and the Investigating
Officer could not follow her initially. After
2-3 days of the incident the victim could
disclose the name of accused. Three
photographs were shown to the victim out of
which the victim identified the accused
appellant. PW-1 has admitted that in the FIR
name of accused is not specified since it was
not known to him as to who has committed
the offence.

10. PW-2 is Satish, who is the
neighbour of PW-1. In his testimony, he has
stated that at around 02.00 in the night he
heard screams of PW-1. On coming he
found that the victim was lying in pool of
blood and calling the name of Gaurav and
later she fainted. They found bloodstains
near the hand-pump close to Tara Niwas.
Victim’s underwear was also lying there. In
the cross-examination, PW-2 has stated that
there is a gap of only one house between the
house of informant and his own house. His
signatures  were obtained by the
Investigating Officer on various papers. His
statement was recorded by police on the next
morning. He was with the informant when
the victim was taken to the hopsital.

11. The victim has been produced as
PW-3, who has identified the accused as
being Gaurav Yadav. He lives in her
neighbourhood. She has specifically
disclosed that accused took her in the night
and when she resisted and asked the accused
to leave her the accused gagged her mouth.
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She called accused as uncle since he lives in
the neighbourhood. Accused had taken the
victim to the corner of house of Babuji and
caused injuries by brickbat and committed
sexual assault upon the victim. She later
returned on her own. In the cross-
examination, she disclosed that her mother
memorized her to speak clearly and state
that the accused Gaurav had committed rape
on her. She was also told to identify and
recognize the accused appellant. She alleged
that when accused assaulted her with
brickbat she screamed but none came to her
rescue. She had not woken up her parents.
She disclosed the name of accused to her
mother in the hospital. Her father had shown
the photograph of accused and told her to
recognize accused as being Gaurav Yadav.
At the time when Investigating Officer
enquired from the victim about the identity
of accused her grandfather, and
grandmother and father were present. She
was specifically told that on the asking she
must disclose the name of Gaurav as being
the person who committed rape on her. Her
grandmother and father also told her to take
the name of Gaurav Yadav. She has denied
the suggestion that on the asking of family
members she has falsely implicated the
accused. She has proved her statement under
Section 164 Cr.P.C.

12. The mother of victim has been
produced as PW-4. She has stated that her
daughter was sleeping next to her and when
she touched her at around 02.00 pm she
found her wet and felt cold. She woke up and
switched on the light and found blood on the
head of victim. The victim was semi-
conscious and saying “Gau Gau”. She was
actually referring to accused. The accused
was identified by the victim from hi
photograph. Photograph was shown of 4-5
persons to the victim but she identified
accused Gaurav. She has denied the

suggestion that on the instigation of
corporator Deepak Khare she has falsely
implicated the accused Gaurav.

13. PW-5 is Dr. Chhaya Upadhyaya,
who has proved the injury report and other
medical papers of victim. She was examined
under anaesthesia and her hymen was torned
and fresh bleeding was present. Swelling
and tenderness was also present. Hymen was
torned in the position of 5 o’clock and 7
o’clock. There was tear stretch from vagina
mucosa upto anus. She has stated that
injuries on the victim could have been
caused by hard and blunt object. As per the
doctor these injuries could have come from
male organ. In the cross-examination, PW-5
has stated that injuries on private parts could
have been caused by blunt object also apart
from male organ. She denied the suggestion
that such injuries could not be caused by
male organ.

14. PW-6 is Ram Sewak Verma, who
was posted as Sub Inspector at the police
station and was the Investigating Officer of
the case. He has proved the document of
recovery. He had recorded the statement of
victim in the hospital on 06.05.2011. No
permission was taken from doctor to record
her statement. The victim was not in a
condition to speak on 04.05.2011. SHO
Rakesh Kumar was with him when he
visited the victim. The accused was
identified by the victim from photograph.
Photograph of accused was given by
victim’s mother. On 06.05.2011 the victim
took the name of accused and has also
identified the accused. He has also proved
the arrest of accused appellant on
06.05.2011.

15. PW-7 is S. I. Indrapal Singh, who
has proved the G.D. entries. PW-8
(Ravindra Kumar Singh) was posted as
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Circle Officer and conducted the
investigation in the matter from 09.11.2011
onwards since allegation was also made
under SC/ST Act. He has proved the charge-
sheet. He, however, has not recorded the
statement of witnesses.

16. Upendra Singh has been produced
as Court Witness, who is the Principal of
school where Gaurav Yadayv studied. He has
stated that accused’s date of birth was
30.06.1995. He was admitted in the school
on 05.07.1999. Accused passed 5th class on
07.05.2004. His name is mentioned in the
scholar’s register. In the cross-examination,
CW-1 has admitted that there are cuttings in
the date of birth. Transfer certificate was
issued on 27.05.2015.

17. On the basis of evidence led in the
matter the statement of accused appellant
has been recorded under Section 313 Cr.P.C.
wherein he has denied the accusations made
against him. He has stated that the
investigation is false and witnesses have
made false statement against him. He has
been falsely implicated due to enmity. In
reply to question no.14 he has stated that he
had differences with the local politician
Deepak Khare, who had illicit relations with
the victim’s mother and that is why he has
been falsely implicated in the matter.

18. The defence has also produced
Kanta Yadav as DW-1, who has alleged that
only on the basis of suspicion the accused
appellant had been apprehended and later
released by the police. He has stated that the
accused appellant is innocent and has been
falsely implicated and that the accused is a
tempo driver and is a man of good character.
He has no criminal antecedents. He has
further stated that near the place of
occurrence there is famous Pt. Tea shop and
since transporters have their offices located

nearby it remains open till 1-2 in the night.
Truck drivers and conductors come to the
tea shop to have tea. He has alleged that no
incident was reported in the night. It was
after 4-5 days that the accused appellant has
been implicated under Section 376 IPC. In
the cross-examination, DW-1 has admitted
that she has been brought by the mother of
accused and he has good relations with the
family members of accused Gaurav.

19.  Manish Bhardwaj has been
produced as DW-2. Accused appellant and
his father both are auto drivers with clean
antecedents. The concerned police station
had interrogated 13-14 persons including
father of accused appellant and later accused
was apprehended. There are offices of
transporters where accused appellant lives.
40-50 persons, engaged as labourers, keep
moving in the area as they work for the
transporters.

20. On the basis of evidence so led in
the matter the trial court has found the
complicity of accused appellant to be
established beyond reasonable doubt and
consequently, the accused appellant has
been convicted and sentenced vide
impugned judgment and order of conviction
and sentence.

21. Ms. Zia Naz Zaidi, learned counsel
for the accused appellant submits that
accused appellant has been falsely
implicated in the present case; evidence on
record has not been carefully scrutinized by
the trial court; the accused appellant has
been implicated merely on the strength of
suspicion and on account of enmity with the
scribe; victim in the facts of the present case
was tutored as is clearly reflected from her
testimony; the manner in which incident is
said to have occurred is wholly improbable,
inasmuch as in a densely populated area the
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victim was thrashed with bricks and she
raised an alarm but none heard her screams.
This is highly improbable that no one would
respond or come to the rescue of victim in
such densely populated area. The fact that
the victim came back on her own, did not
wake up her mother and slept next to her
mother is most unnatural. It is also
submitted that the accused appellant in his
statement under Section 313 Cr.P.C. has
stated that he has been falsely implicated on
account of enmity with the scribe. Learned
counsel with reference to offence under
Section 3(2)(V) SC/ST Act submits that
there is no evidence on record to show that
offence of rape upon the victim has been
committed on account of her caste identity
and, therefore, accused appellant’s
conviction under SC/ST Act is wholly
without any evidence.

22. Shri R. P. Rajan, learned Amicus
Curiae for the informant and Shri G. P.
Singh, learned A.G.A. for the State have
strongly opposed the appeal on the ground
that the victim is five years old minor girl,
who has been brutally assaulted and the
nature of injuries caused to her has to be
viewed with utmost disdain. It is argued that
the victim had to suffer injuries beyond
imagination at such young age which has
virtually ruined her life and, therefore, the
accused appellant  deserves extreme
punishment.

23. We have heard learned counsel for
the parties and perused the material brought
on record, including the original records of
the trial court.

24. Five year old minor has been
subjected to brutal sexual assault in this case
while she was sleeping next to her parents.
The incident has occurred at about 02.00 in
the night. In sleep the mother touched the

victim lying next to her and felt wet. She got
up and switched on the light to find that
victim had sustained injuries on her head
and was bleeding both from her head and
also from her private parts. The incident has
been promptly reported to the police at about
02.30 in the night. At 02.30 itself a reference
letter was prepared for the victim to be sent
to the hospital. The victim has been medically
examined and is found to have serious injuries
on her private parts. There was tear stretch
from vagina mucosa upto victim’s anus. The
victim had to be operated upon by the doctors.
The doctor who has examined the victim has
been produced as PW-5. She has fully
supported the prosecution case with regard to
sexual assault on the victim. Although the
doctor has stated that injuries could have been
caused by hard and blunt object but she has
also categorically stated that such injuries on
the victim could have been caused by male
organ. Although it is faintly suggested that the
incident could have occurred as a result of
accident but we are not impressed by such
argument. The injury report shows no injuries
on the outer private parts of the victim. It
would be difficult to conceive that an
accidental injury could be caused torning
hymen; fresh bleeding; hymen and perineal
tear present at 5 o’clock and 7 o’clock position
including vaginal mucosa, muscle and skin up
to the anus of size of 3x3cm and 1 cm deep,
without any visible marks of injury on the
outer parts of victim’s private region. The
medical opinion clearly suggests that the
injury could be caused by male organ. The
plea of injury being accidentally caused is thus
rejected. Semen was also found on the
victim’s underwear. The evidence on record,
therefore, clearly indicates it to be a case of
sexual assault on the minor.

25. In the facts of the case, the
witnesses have also claimed that the victim
was assaulted by brickbat and that she
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sustained multiple injuries on head and she
fainted on account of it. The accused
appellant has been charge-sheeted also
under section 307 IPC since the prosecution
case is that the accused having committed
offence of sexual assault on the minor victim
also caused her injuries by brickbat so that
she may not depose against the accused. As
per the prosecution case the accused left her
under the belief that victim has died. The
prosecution witnesses are consistent on this
count. The medical evidence in this regard,
however, is absolutely lacking. There is
nothing on record to show that any injuries
were sustained by the victim on her face or
head/scalp. Although prosecution witnesses
have alleged that on account of such injuries
caused on her head the victim suffered great
pain but the medical report is conspicuously
silent on this count. There is no reason why
other injuries on the victim would not be
noticed by the doctor or indicated in any of
the reports. It is for this reason that the
accused appellant has been acquitted under
Section 307 IPC. This part of the
prosecution case has been disbelieved by the
trial court and we find no reason to doubt the
conclusions drawn by the trial judge.

26. The thrust of submission of Ms.
Zaidi on behalf of accused appellant is that
the accused appellant has been falsely
implicated and it is on the instigation of the
family members that she had identified the
accused appellant. This argument on behalf
of appellant is based on the testimony of
victim, who has admitted that her mother
had told her to speak clearly and disclose in
the court that the accused Gaurav committed
the offence with her. She was also told to
identify the accused appellant when he
appears in the dock. The accused appellant
was also got identified by the parents of the
victim. She has also stated that her parents
have told her to take the name of accused

Gaurav as being the person who committed
sexual assault on her.

27. In the facts of the case, we find that
the victim is minor girl of five years, who
has suffered brutally sexual assault. The tear
of her private part extended right upto her
anus. She was not only hospitalized but the
witnesses have testified that she had to be
operated. In such extreme sufferings of
minor child some support of the family
members would be natural and obvious.
Though it is settled that a minor child may
be prone to tutoring but that in itself may not
be decisive in the facts of the present case.

28. We have carefully examined the
testimony of victim and it is apparent that
she has disclosed in detail about the incident
suffered by her. From the questions posed to
her the Court has recorded its satisfaction
that the victim is capable of understanding
the answers given by her. At the relevant
time when she was produced in court she
was studying in class 1st. She has been
honest in acknowledging the assistance that
she got from her family members in making
her version clear and categorical to the
court. She has, however, specifically
recognized the accused appellant as being
the person who committed sexual assault on
her. She has denied the suggestion that it
was someone else who had done such
heinous act on her. She has also denied the
suggestion that under family pressures she
has implicated the accused appellant. The
victim has also proved her statement
recorded before the Magistrate under
Section 164 Cr.P.C. wherein also she has
specifically  implicated the accused
appellant.

29. The prosecution has also explained
the manner in which the identity of accused
appellant came to be established during the
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course of investigation. Though the victim
took the name as ‘Gau Gau’ when she
regained consciousness but complete
identity of accused could not be ascertained
then. The police took photographs of various
persons and all such photographs were
shown to minor who identified the accused
appellant. This is specifically recorded by
the Investigating Officer in the case diary
and explained in the testimony of
Investigating Officer during trial. The
process of identification cannot be said to be
doubtful when we examine the age of victim
and the extreme brutality which she has
suffered. The trial court has ensured the
competence of the PW-3 (the child victim)
to depose before the court. She has clearly
deposed that the accused appellant has
committed sexual assault upon her. This fact
finds support from the medical evidence on
record. Parents of the victim as also the
neighbours have supported the version of
victim as per which she sustained injuries
and was found bleeding from her private
parts. The Investigating Officer during
investigation collected bloodstained
underwear of victim on which semen was
also found. The bloodstained underwear has
also been produced in court as material
exhibit. We otherwise find that there is no
specific reason furnished by the accused
appellant for falsely implicating him in the
matter. Though it is suggested that he had
inimical relations with the scribe, but apart
from saying so in his statement under
section 313 Cr.P.C. no other credible
evidence has been led in that regard. The
defence witnesses although have suggested
enmity but no reasons of such differences or
enmity with the scribe have been furnished.

30. Taking into consideration the
totality of circumstances we are not
inclined to accept the argument on behalf
of appellant that since the the victim has

stated that her parents had told her to take
name of the accused appellant or identify
him in court would lessen the evidentiary
value of prosecution evidence. The place
of occurrence as well as presence of
witnesses in night are not questioned. It is
otherwise settled that the evidence of rape
victim stands at par with the testimony of
injured witness. The accused appellant
otherwise lives close-by and his presence
at the place of occurrence cannot be easily
doubted.

31. Itis also settled that if statement
of rape victim inspires confidence and is
found trustworthy and reliable no further
corroboration is required. In the case of
Ganga singh vs. State of Madhya Pradesh
(2013) 7 SCC 278 the Supreme Court held
that the victim of rape has to be given
same weight as is given to injured witness
and her testimony needs no corroboration.
The prompt lodging of FIR; reference of
victim to the hospital at 02.30 in the night;
her medical examination soon thereafter
by the doctor clearly persuades the Court
not to doubt the veracity of prosecution
case.

32. From the analysis of testimony of
prosecution witnesses it is clear that the
prosecution on the strength of evidence led
by it has successfully established its case
beyond reasonable doubts against the
accused appellant. The medical evidence
also corroborates oral testimony of victim.
There is also no serious discrepancies in the
testimony of PW-3 (victim) which may
effect her reliability. In such circumstances,
there is no reason to dishelieve the victim.
The trial court has analysed the evidence on
record in proper manner and has recorded
the finding of guilt of accused appellant. The
finding of trial court is, therefore, not shown
to have suffered from any illegality or



5 All. Gaurav Yadav @ Phadka Vs. State of U.P. 235

perversity. Consequently, the conviction of
accused appellant under Section 376 IPC is
sustained.

33. So far as the conviction and
sentence of accused appellant under Section
3(2)(V) of SC/ST Act is concerned, we find
that none of the witnesses have anywhere
alleged that the offence of rape was
committed upon the victim on account of her
caste identity. Except to state that the victim
belongs to scheduled caste, there is
absolutely no evidence on record to even
remotely suggest that the offence has been
committed by the accused appellant upon
the victim on account of her caste identity.

34. In what manner an offence under
Section 3(2)(v) SC/ST Act can be
established has been dealt with extensively
by the Supreme Court in Patan Jamal Vali
Vs. The State of Andhra Pradesh, reported
in (2021) 16 SCC 225. In para 62 to 64 of
the report, the Supreme Court has clearly
laid down that the prosecution must prove
that the offence was committed on account
of caste identity by the accused appellant.
The observations of the Court are
reproduced hereinafter:-

“62. The issue as to whether the
offence was committed against a person on
the ground that such person is a member of
an SC or ST or such property belongs to
such member is to be established by the
prosecution on the basis of the evidence at
the trial. We agree with the Sessions Judge
that the prosecution's case would not fail
merely because PW 1 did not mention in her
statement to the police that the offence was
committed against her daughter because she
was a Scheduled Caste woman. However,
there is no separate evidence led by the
prosecution to show that the accused
committed the offence on the basis of the

caste identity of PW 2. While it would be
reasonable to presume that the accused
knew the caste of PW 2 since village
communities are tightly knit and the accused
was also an acquaintance of PW 2's family,
the knowledge by itself cannot be said to be
the basis of the commission of offence,
having regard to the language of Section
3(2)(v) as it stood at the time when the
offence in the present case was committed.
As we have discussed above, due to the
intersectional nature of oppression PW 2
faces, it becomes difficult to establish what
led to the commission of offence — whether
it was her caste, gender or disability. This
highlights the limitation of a provision
where causation of a wrongful act arises
from a single ground or what we refer to as
the single axis model.

63. It is pertinent to mention that
Section 3(2)(v) was amended by the
Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Amendment Act,
2015, which came into effect on 26-1-2016.
The words “on the ground of” under Section
3(2)(v) have been substituted with
“knowing that such person is a member of a
Scheduled Caste or Scheduled Tribe”. This
has decreased the threshold of proving that a
crime was committed on the basis of the
caste identity to a threshold where mere
knowledge is sufficient to sustain a
conviction. Section 8 which deals with
presumptions as to offences was also
amended to include clause (c) to provide that
if the accused was acquainted with the
victim or his family, the court shall presume
that the accused was aware of the caste or
tribal identity of the victim unless proved
otherwise. The amended Section 8 reads as
follows:

“8. Presumption as to offences.—
In a prosecution for an offence under this
Chapter, if it is proved that—
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(@ the accused rendered any
financial assistance in relation to the
offences committed by a person accused of,
or reasonably suspected of, committing, an
offence under this Chapter, the Special
Court shall presume, unless the contrary is
proved, that such person had abetted the
offence;

(b) a group of persons committed
an offence under this Chapter and if it is
proved that the offence committed was a
sequel to any existing dispute regarding land
or any other matter, it shall be presumed that
the offence was committed in furtherance of
the common intention or in prosecution of
the common object.

(c) the accused was having
personal knowledge of the victim or his
family, the Court shall presume that the
accused was aware of the caste or tribal
identity of the victim, unless the contrary is
proved.”

64. The Parliament Standing
Committee Report on Atrocities Against
Women and Children has observed that,
“high acquittal rate motivates and boosts the
confidence of dominant and powerful
communities for continued perpetration”
and recommends inclusion of provisions of
the SC & ST Act while registering cases of
gendered violence against women from the
SC & ST communities. However, as we
have noted, one of the ways in which
offences against SC & ST women fall
through the cracks is due to the evidentiary
burden that becomes almost impossible to
meet in cases of intersectional oppression.
This is especially the case when courts tend
to read the requirement of “on the ground”
under Section 3(2)(v) as “only on the ground
of”. The current regime under the SC & ST
Act, post the amendment, has facilitated the
conduct of an intersectional analysis under
the Act by replacing the causation

requirement under Section 3(2)(v) of the Act
with a knowledge requirement making the
regime sensitive to the kind of evidence that
is likely to be generated in cases such as
these.”

35. There is no evidence on record to
show that the offence of rape was committed
by the accused appellant on account of the
caste identity of the victim. In the absence of
any evidence in that regard, we are
persuaded to accept the appellant’s
contention that the offence under Section
3(2)(v) SC/ST Act is not established against
the accused appellant. The conviction and
sentence of the accused appellant under
Section 3(2)(v) SC/ST Act is, therefore,
reversed and he has been acquitted in this
offence.

36. Coming to the question of quantum
of punishment under Section 376 IPC,
learned counsel for the appellant submits
that at the time when the incident occurred
the minimum punishment for the offence
under Section 376 IPC was 10 years and
maximum punishment was life. Learned
counsel has produced custody certificate of
accused appellant as per which the actual
custody undergone by him is 12 years 8
months 29 days as on 05.02.2024. Together
with remission the period of incarceration is
nearly 15 years as on date, which is above
the minimum period of punishment
prescribed for the offence of rape on a
victim below 12 years of age. The accused
appellant was around 25 years of age when
his statement was recorded under Section
313 Cr.P.C. on 19.09.2016 and he was
around 18-19 years at the time of incident.
Argument is that considering the period of
incarceration undergone by the accused
appellant and the offence committed by him,
his sentence be modified to the sentence
already undergone by him.
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37. Learned A.G.A. for the State, on
the other hand, submits that in the facts of
the case the accused appellant has
committed heinous crime inasmuch as the
victim has been subjected to brutal sexual
assault on account of which she had to suffer
immense pain and suffering. It is, therefore,
submitted that the punishment of life
imposed by the trial court is adequate and
requires no interference.

38. Learned counsel for the appellant,
in reply, submits that the accused appellant
was only around 18-19 years of age at the
time when incident occurred. He was a auto
rickshaw driver and has no criminal
antecedents. The mother of accused
appellant is a vegetable seller and is
extremely poor lady. Apart from the
appellant there is no other earning member
in the family. It is also submitted that though
offence is serious for which the accused
appellant has to be adequately punished, yet,
the Court may also show leniency on
account of abject poverty faced by the
accused appellant as also his age at the time
of incident. Learned counsel for the
appellant has placed reliance upon a
judgment of this Court in the case of Gopal
Rana vs. State of U.P. being Criminal
Appeal N0.6934 of 2010 wherein the Court
observed as under in paragraph nos.29 and
30:-

29. Reliance is also place upon a
Division Bench judgment of this Court in
Criminal Appeal No. 2433 of 2008
(Munawwar Vs. State of U.P.), wherein this
court after sustaining the finding of guilt and
consequently conviction of the accused
appellant modified the sentence to the
period actually undergone by the accused
appellant. Reliance is also placed upon the
judgments of Supreme Court in the cases of
G.V. Siddaramesh v. State of Karnataka

2010 (3) SCC 152 and Hem Chand v. State
of Haryana 1994 (6) SCC 727, wherein
sentence of life awarded by the courts below
was modified by the Supreme Court and
reduced the sentence to the period already
undergone of over 10 years. to sentence
already undergone.

30. Having considered the facts of
the present case as also the applicable
judgments on the issu e as well as the nature
of offence committed by the accused
appellant and the sentence already
undergone by him, we are of the considered
view that in the facts of the case, the
sentence awarded to the accused appellant
be modified and that ends of justice will be
served if the appellant be punished with
period of sentence already undergone by
him. The sentence awarded to the accused-
appellant by the court below is modified to
the above extent and the appeal is liable to
be allowed, in part, to such extent.

39. Considering the above facts and
circumstances, we are of the considered
view that the accused appellant must be
made to undergo punishment commensurate
with the nature of guilt established against
him. Considering the age of the accused
appellant at the time of incident; his
precarious financial position wherein his
mother is a vegetable seller; there is no
earning member in the family; accused is a
first offender and possibility of his
reformation cannot be ruled out, the
sentence of 14 years rigorous imprisonment
would adequately serve the purpose. Since
the period of sentence undergone by the
accused appellant with remission is nearly
15 years the life punishment imposed can be
substituted with the sentenced already
undergone by him under Section 376 IPC.

40. Consequently, the appeal succeeds
and is allowed in part. The punishment of
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life imposed upon accused appellant under
Section 376 IPC is modified with the
sentence already undergone by him. The
accused appellant is reported to be in jail, he
shall be released forthwith, unless is wanted
in any other case, subject to compliance of
Section 437A Cr.P.C.
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1. Appellants-Accused have filed this
appeal under Section 14A(1) Scheduled
Castes and the Scheduled Tribes (Prevention
of Atrocities) Act, 1989 for setting aside the
impugned order dated 21.9.2019 passed by
the Special Judge (SC/ST Act), Deoria in
Sessions Trial No. 50 of 2016; titled Raj
Bahadur Chamar vs. Pramod Pandey,
arising out of Case Crime No. 99 of 2012,
under Sections 323, 504, 506 IPC and 3(1)X
Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989, Police
Station Lar, District Deoria, whereby their
application under Section 245(2) Cr.P.C. for
discharge has been dismissed.

2. The facts in brief leading to the
appeal are that the opposite party no. 2-Raj
Bahadur Chamar filed an application under
Section 156(3) Cr.P.C. dated 1st December,
2011 before the Judicial Magistrate, Deoria
for registration of FIR and investigation,
whereupon vide order dated 8th February,
2012, a direction was issued and a Case
Crime No. 99 of 2012 was registered against
the accused persons (appellants) under
sections 376, 511, 452, 504, 506 IPC and
Section 3(1)X Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities)
Act, 1989, at Police Station Lar, District
Deoria. As per the allegations, on 29th
March, 2011, when the complainant left his
house around 10:00 am for work in his
agricultural fields, his wife Usha Devi was
alone at home. The co-villagers of the
complainant namely Pramod Pandey and
Sandeep entered his house with an intention
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to do wrong act with his wife, and they
gagged her mouth and attempted to undress
her, but his wife shouted and gave them kick
and fist blows, whereupon the accused fled
away. Pursuant to the information given to
the Police Station Lar, the place of
occurrence was Vvisited by the police
officially.

3. On 1st April, 2011 at around 5:30
pm, Pramod Pandey, Ashok Pandey both
sons of Indrasan Pandey, Vinit @ Ankur
Pandey s/o Pramod Pandey, Sandeep
Pandey, Mukesh both sons of Ramesh
Pandey, Anil s/o Jagarnath Pandey and
Rupesh s/o Umesh Pandey entered the house
of the complainant and started giving kicks,
fists and sticks blows to his wife Usha Devi,
and when the complainant intervened to
save her, he too was given beatings. The
complainant and his wife got themselves
medically examined at Primary Health
Centre, Lar, and also gave information to
S.H.O. for registration of the case, but no
action was taken upon his complaint, so, he
filed the application.

4. After registration of the case, the
investigation was carried out and upon
conclusion, a final report under Section
173(2) Cr.P.C. dated 12th March, 2012 was
submitted before the court of competent
jurisdiction, thereby exonerating the
accused persons.

5. Aggrieved against this final report,
the complainant preferred a protest
application dated 6th June, 2012 and the
Judicial Magistrate, Deoria entertained the
same as a complaint case to follow the
procedure enshrined under Chapter XV
Code of Criminal Procedure. Thereafter,
the statement of the complainant was
recorded under Section 200 Cr.P.C. on
12.1.2015, and further in support of his

case, the complainant examined his wife
Usha Devi (PW-1) and Lakshmina (PW-
2).

6. During the pendency of the
proceedings, the SC/ST Act was amended
and by virtue of Section 14 SC/ST Act, the
Special Court was empowered to directly
take cognizance of such offence,
therefore, the case was sent before the
Special Court (SC/ST Act), Deoria. Upon
examining the protest petition as well as
pre-summoning evidence adduced by the
complainant, the process against the
accused was issued vide order dated
12.01.2017 by the Special Court, Deoria.

7. It seems that pursuant to the
summoning order, the accused did not
appear before the Special Court, Deoria
and vide order dated 28th September,
2018, non-bailable warrants were issued
against the accused to secure their
presence. The said order was challenged
by accused before this Court through
application under Section 482 Cr.P.C.
bearing No. 46289 of 2018; titled Mukesh
Pandey and another vs. State of U.P. and
another, wherein this Court vide order
dated 21.12.2018 refused to interfere with
the impugned order issuing non-bailable
warrants, but granted liberty to the
accused to move an application under
Section 245(2) Cr.P.C. subject to their
putting in appearance before the trial court
within a period of two weeks. Further a
direction was also issued that the said
application be decided expeditiously. In
compliance of the order dated 21.12.2018,
the accused persons moved an application
dated 22.1.2019 and prayed for discharge
in the criminal case.

8. The Special Court (SC/ST) Act,
Deoria vide order dated 21.09.2019
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dismissed the said application and fixed the
case for framing of charges against the
accused persons. Hence this appeal.

9. Vide order dated 24.08.2020, this
Court had issued the notice to the opposite
parties, and they filed their respective
counter affidavits dated 8.12.2020 and
4.1.2021 to contest the appeal.

10. The reply by the State of U.P. is
formal in nature, wherein it is pleaded that
the complainant had given a false complaint,
which was thoroughly investigated, and
since, nothing incriminating was found
against the accused, therefore, the report
exonerating the accused was submitted.
Lastly, it is pleaded that the impugned order
dated 21.09.2019 is a reasoned order, which
does not suffer from any illegality and
prayer has been made to dismiss the appeal.

11. The response by the complainant
has denied the grounds raised by the
appellants, who pleaded that the
investigation in the case was not conducted
properly and the final report under Section
173(2) Cr.P.C. was filed to favour the
accused, and it compelled the complainant
to move a protest petition, whereupon
sufficient evidence has been adduced to
prima facie show commission of the alleged
offences, therefore, the trial court not only
rightly issued the process against the
accused, but justifiably dismissed the
application for discharge vide impugned
order dated 21.09.2019. In the end, it is
prayed that the appeal be dismissed.

12. Learned counsel for the appellants
has argued that the case filed by the
complainant is without any foundation, but
the trial court had erroneously summoned
the accused by ignoring the fact that the
allegations contained in the FIR by the

complainant were thoroughly investigated,
wherein the statements of various witnesses
were recorded, but nothing incriminating
was found against the accused, therefore, the
police filed the final report in favour of the
accused. Learned counsel has argued that
the witnesses are closely related to the
complainant, therefore, their evidence alone
would not be sufficient to prosecute the
appellants,  particularly,  when the
allegations of beatings are not supported by
any cogent evidence. He submits that as per
the medical report dated 1st April, 2011, no
external injury was found on the person of
Usha Devi, whereas the injury allegedly
suffered by Raj Bahadur are artificial. He
submits that the medical evidence does not
match with the ocular version given by the
complainant, therefore, it is evident that the
version of the complainant is false.

13. According to the learned counsel,
the Special Court (SC/SC Act), Deoria has
not appreciated the facts and circumstances
of the case carefully while dismissing their
application under Section 245(2) Cr.P.C. for
discharge through the impugned order dated
21.9.2019, and the said order deserves to be
set aside. He prays that the impugned order
dated 21.9.2019 be set aside and the
appellants be discharged.

14. The prayer is opposed by the
learned counsel for the complainant-
opposite party no. 2, who has argued that the
material on record sufficiently makes out a
case for initiating the trial proceedings

against the accused persons, and the
evidence of the complainant is also
supported with the medical evidence.

Learned counsel for the opposite party no. 2
argued that at the stage of framing the
charges, the trial court is required to find
out, if, the evidence sought to be adduced by
the prosecution makes out a prima facie case
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for commission of alleged offences, and if,
it is so, the accused cannot be discharged.
He submits that the trial court has given
valid reasons while passing the impugned
order, therefore, the said order does not call
for any interference by this Court.

15. Learned counsel for the parties
have been heard and with their assistance,
the case file has been perused carefully.

16. Framing of charges against an
accused marks commencement of criminal
trial in respect of the alleged offences, and
at this crucial stage, it is mandatory for the
trial court to not only examine the record of
the case relied upon by the prosecution, but
also to afford an opportunity of hearing to
the accused. Based upon the classification of
offences, the penal offences are either triable
before the Court of Sessions or the
Magistrate and the procedure in this regard
is contained in Chapter XVIII and Chapter
XIX, respectively of the Code of Criminal
Procedure. In a trial before the Sessions
Court, the relevant provisions are Sections
227 and 228 Cr.P.C., whereas in respect of
the magisterial trial, the relevant sections
would be Sections 239 and 240 Cr.P.C.
These sections deal with the trial based upon
a police report, whereas the procedure based
upon a complaint case is slightly different,
if, the trial is before the Magistrate and the
said procedure is contained in Sections 244
and 245 Cr.P.C. onwards.

17. At this juncture, it would be
relevant to note that in a sessions trial, even
if, the prosecution of accused is arising from
a complaint case, after appearance of the
accused before the Court of Sessions either
after committal of the case or otherwise, the
proceedings take place as a State case. On
the contrary, if, the trial is before the
Magistrate, the procedure is different,

wherein after appearance of accused pre-
charge evidence is recorded under Section
244 Cr.P.C., and thereafter, considering the
same, either the accused is discharged under
Section 245(1) Cr.P.C. or charges are
framed under Section 246 Cr.P.C. Of
course, as per Section 245(2), the Magistrate
has power to discharge the accused at any
previous stage also. Thus, it is evident that
even if, the initial process against the
accused was issued by the trial court
(Sessions Court) on the basis of the
complaint and pre-summoning evidence,
but thereafter, from the stage of discharge of
the accused or framing of charges, it
becomes a State case as contemplated by
sections 225 and 226 Cr.P.C., and the
proceedings are opened by the public
prosecutor. Since, the present case also
contains an offence punishable under
Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989, which
is triable by Special Court (Sessions Court),
therefore, the Special Court is required to
follow the procedure envisaged under
Chapter XVIII Cr.P.C.

18. Here, this Court deems it
appropriate  to examine the relevant
provisions pertaining to discharge and
framing of charge and the sections 227 and
228 Cr.P.C. read as under:-

"Section 227. Discharge.- |If,
upon consideration of the record of the case
and the documents submitted therewith, and
after hearing the submissions of the accused
and the prosecution in this behalf, the Judge
considers that there is not sufficient ground
for proceeding against the accused, he shall
discharge the accused and record his
reasons for so doing.

Section 228. Framing of
Charge.- (1) If, after such consideration and
hearing as aforesaid, the Judge is of opinion



242 INDIAN LAW REPORTS ALLAHABAD SERIES

that there is ground for presuming that the
accused has committed an offence which-

(a) is not exclusively triable by the
Court of Session, he may, frame a charge
against the accused and, by order, transfer
the case for trial to the Chief Judicial
Magistrate, 1[or any other Judicial
Magistrate of the first class and direct the
accused to appear before the Chief Judicial
Magistrate, or, as the case may be, the
Judicial Magistrate of the first class, on
such date as he deems fit, and thereupon
such Magistrate] shall try the offence in
accordance with the procedure for the trial
of warrant-cases instituted on a police
report;

(b) is exclusively triable by the
Court, he shall frame in writing a charge
against the accused.

(2) Where the Judge frames any
charge under clause (b) of sub-section (1),
the charge shall be read and explained to
the accused and the accused shall be asked
whether he pleads guilty of the offence
charged or claims to be tried."”

19. A bare reading of the above
provisions would reveal that while entering
in the exercise of discharge or framing of
charges, the trial court is only required to
consider the record of the case including the
documents relied upon by the prosecution,
and, if, sufficient grounds exist for
proceeding against the accused, the charge
in respect of the alleged offence(s) has to be
framed. And if, the trial court is of the
opinion that no sufficient ground exists for
proceeding against the accused, it shall
discharge the accused in terms of Section
227 Cr.P.C. At this stage, the participation
of the accused is mandatory and the only
exception to the general rule is contained in
Section 317 Cr.P.C., when the trial court
may conduct proceedings in the absence of
the accused subject to fulfilling certain

conditions contained in the said provision. It
is trite law that at the stage of considering
the material on record for the purposes of
discharge or framing of charges, the
proposed defence of the accused is not to be
analyzed. As a result, it is absolutely clear
that the trial court is to pass an order either
under Section 227 Cr.P.C. or under Section
228 Cr.P.c. In other words, the trial court is
not required to pass two orders under the
above two sections, i.e. firstly giving
reasons for not discharging the accused and
followed by another order relating to the
framing of charges.

20. Here, it will be useful to refer the
decision of the Hon'ble Supreme Court in
State of Bihar vs. Ramesh Singhl. The
relevant observations by the Apex Court
read as under:-

"4, Under section 226 of the Code
while opening the case for the prosecution
the Prosecutor has got to describe the
charge against the accused and state by
what evidence he proposes to prove the guilt
of the accused. Thereafter comes at the
initial stage the duty of the Court to consider
the record of the case and the documents
submitted therewith and to hear the
submissions of the accused and the
prosecution in that behalf. "The Judge has to
pass thereafter an order either under section
227 or section 228 of the Code. If "the Judge
consider that there is not. sufficient ground
for proceeding against the accused, he shall
discharge the accused and record his
reasons for so doing™, as enjoined by section
227. If, on the other hand, "the Judge is of
opinion that there, is ground for presuming.
that the accused has committed an offence
which-

..... (b) is exclusively triable by
the Court, he shall frame in writing a charge
against the accused'-', as provided in section
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228. Reading the two provisions together in
juxta position, as they have got to be, it
would be clear that at the beginning and the
initial stage of the trial the truth, veracity
and effect of the evidence which the
Prosecutor proposes to adduce are not to be
meticulously judged.

21. Notably, the Section 227 Cr.P.C. was
inserted only in the Code of Criminal
Procedure, 1973, and no such provision existed
in the old Code of 1898. The procedure
provided under the old Code, relating to the
committal proceedings under Section 207-A
before the Magistrate used to be exhaustive,
being in the nature of an enquiry, and it required
recording of evidence of prosecution witnesses,
as well as their cross-examination by defence.
After completion of this procedure, the
Magistrate would ascertain by recording
satisfaction, if, the alleged offences triable by
Sessions Court are worth committal for the trial
or not. If, the Magistrate would commit the
accused for trial before Sessions Court. But, in
order to expedite the criminal proceedings
against the accused, certain amendments were
carried out thereby omitting Section 207-A to
shorten the committal proceedings, by further
introducing Section 227 Cr.P.C. for discharge.

22.  Thus, in view of the above
discussion, it emerges that at the stage of
considering the prosecution case either for
discharge of the accused or for framing
charges, the court is to examine the material
relied upon by prosecution alone, and since,
the proposed defence of the accused cannot
be considered, who is to be only afforded an
opportunity of hearing, therefore, there is
even no necessity to file an application for
discharge by the accused.

23. Concededly, the case in hand
relates to the offences which are triable by

the Special Court (Sessions Court),
therefore, the application moved by the
appellants under Section 245(2) Cr.P.C. was
not at all maintainable. No doubt, this Court
had granted liberty to the accused to move
such an application vide order dated
21.12.2018, but even then, the application
by the appellants could not have been
entertained on merits, particularly, when the
order issuing process against the accused-
appellants in the complaint was never
assailed by them. That apart, the order dated
21.12.2018 granting liberty to the accused to
move an application for discharge was
conditional, who were required to comply
with the pre condition by submitting
themselves before the Special Court, Deoria
in order to maintain their plea of discharge,
but during the course of hearing, it is not
disputed by the learned counsel for the
appellants that the accused did not comply
with the said condition, who were only
represented by their counsel. Further,
learned counsel fairly states that the accused
are yet to put in appearance before the
Special Court, Deoria. Since, nothing has
been shown to this Court that the personal
appearance of the accused was ever
exempted, therefore, the application moved
by the appellants ought to have been rejected
straight away on multiple grounds of
maintainability.

24. Now, while examining the case of
the appellants on merits as well, this Court
finds that even the application for discharge
moved by the complainant contains
reference to the medical reports of the
injured couple, therefore, the ground for
discharge with a pleading that the medical
record does not match with the ocular
version is erroneous at this stage. By now, it
is well settled that at the stage of framing of
charges, the trial court is not to sift and
weigh the record of the case, for the
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purposes of building an opinion that it would
lead to the conviction of the accused, as for
the purposes of framing of charges against
the accused suspicion alone relating to
alleged commission of offence is enough.

25. Before parting with this
judgment, this Court deems it necessary to
observe that in many cases, such
applications are filed by the accused
before the trial courts and the such
applications are decided by passing a
separate order, which otherwise is
incomplete in the absence of order framing
charges, and the consolidated statutory
exercise under sections 227 and 228
Cr.P.C. is split in two parts, thereby not
only the trial courts are over burdened, but
it also causes delay in conclusion of trial.
Consequently, it is directed that the trial
courts shall decide the prosecution case
for the purposes of framing of charges by
passing one common order, i.e either
discharging the accused or framing
charges against the accused by strictly
complying with the statutory provisions
contained in the Code of Criminal
Procedure or any other applicable special
statute.

26. Resultantly, in view of the above
discussion, this Court has no hesitation in
holding that the appeal is without any merit
and the same is hereby dismissed.

27. Let a copy of this order be sent to
all the District and Sessions Judges in the
State of U.P. for further forwarding it to the
Judicial Officers in their respective
divisions.
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Criminal Appeal No. 2798 of 1988

Subedar ...Appellant
Versus

State of U.P. ...Respondent

Counsel for the Appellant:
Malik Sayeed Uddin, C.K. Jha, Dilip Kumar
Kesharwani, Prem Prakash

Counsel for the Respondent:
A.G.A.

Criminal Law-Indian Penal Code-1860-
Sections-34, 302-Criminal appeal against
judgment of conviction U/s 302/34 IPC- F.L.R.
was registered by deceased himself in injured
condition. He had clearly nhamed Buddhu (since
deceased) and appellant along with two other
unknown persons as the assailants-No delay in
reporting the matter to the police- Eye witness
duly corroborated the version given in the F.I.R.
that she had seen that accused- had fired upon
her husband and appellant-Subedar along with
two other persons gave him injuries with lathies-
PW4 & PW6 who conducted the postmortem of
the deceased also had St.d that injury was a
firearm injury which was sufficient to cause
death- Ocular version is duly corroborated by the
medical evidence.

Appeal dismissed. (E-15)

(Delivered by Hon’ble Arvind Singh
Sangwan, J.)

1. Present appeal is filed challenging
the judgment of conviction dated 3.12.1988
vide which accused-Subedar and Buddhu
were convicted for offence punishable under
Section 302/34 of IPC and the order of
sentence
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dated 5.12.1988, vide which they were
sentenced to life imprisonment.

2. It is worth noticing that this Court
vide judgment dated 6.4.2017 dismissed the
appeal of appellant-Subedar noticing that
appellant-Buddhu had died somewhere in
the year 1999 and no one represented
appellant-Subedar. The appeal was heard
without affording opportunity of hearing to
the appellant. Thereafter, appellant-Subedar
filed SLP (Criminal ) No.6684 of 2020
which was later on converted into Criminal
Appeal No0.886 of 2020 in which, noticing
the fact that the appellant was not afforded
opportunity, the case was remanded back to
this Court by the Supreme Court with a
direction to dispose of the appeal
expeditiously.

3. Heard Sri Shravan Kumar Yadav,
learned Amicus Curiae for the appellant and
learned A.G.A. for the State-respondent.

4. With the assistance of learned
counsel for the parties, the entire evidence is
re-scrutinized and re-appreciated.

5. The facts as stated by the informant
in the complaint given on 4.4.1987 are as
under:

“In the night, I along with my
wife-Roopdevi and children was sleeping in
the house. At about 2.00 am, on hearing the
voice of barking dog, | woke up and found
that from the side of a broken door, 3-4
persons were standing. When in the light of
the torch, | asked them, one Buddhu resident
of Kasumara and Subedar resident of
Murab were seen. They were carrying
country made pistol. Buddhu fired upon me
which hit on my stomach and other accused
gave me lathi blows. On raising voice, my
neighbour Rameshwar Singh and Kallu

Singh came and on seeing them, these
persons ran away by challenging me.”

6. On the basis this complaint, Chik
F.LR. was registered by Head Moharrir-
Israr Ali at Case Crime No.80, under Section
307 IPC at Police Station- Aonla, District-
Bareilly on 04.04.1987 at 04.30 A.M. The
chik report is Ex.Ka.7. On the basis of chik
report, a case was registered at G.D. No.3 on
04.04.1987 against the accused. Copy of GD
entry is Exhibit Ka-8.

7. The case was initially registered
under Section 307 I.P.C. The injured was
sent to Primary Health Centre at Aonla for
treatment and medical examination. Dr. Raj
Kumar P.W.4 M.O. examined the injuries of
Vedpal Singh on 4.4.1987 at 5.45 A.M. and
prepared his injury Ex.Ka.4 The doctor
found the following injuries on the person of
the injured:-

1. A gunshot wound 1 cm x 1 cm
x cavity deep left side of chest 14 cm below
left nipple. This wound is surrounded by
gunshot burns in an area of 5 cm x 4 cm.
This injury is kept under observation and x-
ray advised.

2. Lacerated wound 1.5 cm x 0.1
cm x muscle deep left side forehead 5 cm
above left eyebrow.

3. Contusion 1 cm x 1 cm on right
side skull 6 cm above right ear.

4. No any other visible injury seen
but only complaint of pain all over the body.

8. In the opinion of the doctor, Injury
no.1, could be caused by firearm, was kept
under observation. X-ray was advised. The
injury nos.2 and 3 were simple and could be
caused by blunt weapon.

9. The injured Vedpal Singh was
referred to District Hospital, Bareilly for
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conducting x-ray of his injury no.l and
further treatment where Dr. S.P. Singh M.O.
District Hospital, Bareilly P.W.6 attended to
him. But in the meantime, Vedpal Singh
succumbed to his injuries on 4.4.1987 at
8.45 A.M. in the District Hospital, Bareilly.

10. The postmortem on the dead body
of the deceased was conducted by Dr. S.P.
Singh P.W.6 vide postmortem report
Ex.Ka.6 The Doctor found the following
ante-mortem injuries on the dead body of the
deceased:-

1. Lacerated wound 1 cm x 1 cm X
scalp left side forehead 8 cm above
eyebrow.

2. Three abrasions in an area of 8
cm x 6 cm on the back of left shoulder joint
upper part..

3. Abrasion 3 cm x % cm on the
top of the right shoulder joint.

4. Gunshot wound 2 cm x 1 cm X
chest cavity deep left side chest 13 cm below
and lateral to left nipple- margins inverted,
blackening, tattooing and scorching present.

5. Circular interpeded abrasion
left arm 3 cm in size.

11. In the opinion of the Doctor death
was caused due to shock and haemorrhage
on account of injury no.4.

12. The information regarding death of
Vedpal Singh was sent to Police Station-
Kotwali, District-Bareilly vide Ex.I on
4.4.1987 at 10.20 P.M. which was recorded
in G.D., carbon copy of which is Ex. Ka-14.
Inspector S.K. Sharma P.W.8 of Police
Station- Kotwali was conducting inquest
proceedings on the dead body of the
deceased. After completing the inquest, he
prepared photograph Ex.Ka.16, challan-
report vide Ex.Ka.l7, specimen seal
Ex.Ka.18 and inquest report Ex. Ka.15.

Later on, the case was converted under
Section 302 I.P.C. vide G.D. entry Ex.
Ka.13 and the investigation of the case was
entrusted to S.l. Gandharv Singh Badhoria
P.W.7 who recorded the statement of the
informant, which is Ex.Ka.10. The 1.0. also
visited the place of occurrence and took
possession of blood-stained dhoti vide
memo Ex.Ka.1, torch vide memo Ex.Ka.2,
two empty cell vide memo Ex.Ka.4. Then he
also prepared site plan vide Ex.Ka.13.
Thereafter, the investigation of the case was
transferred to Senior Sub-Inspector police
Sri O.P. Tyagi P.W.5 on 28.4.1987, who
after usual investigation, submitted charge-
sheet against the accused vide Ex.Ka.5.

13. Thereafter, Chalan was presented.
The charges were framed under Section 302
read with Section 34 of IPC. In prosecution
evidence, Roopwati (PW-1) stated on the
line of the version given in the F.I.R. that out
of four persons, Buddhu and Subedar were
standing and she identified them. She further
stated that Buddhu fired a gunshot onto her
husband and other three accused gave lathi
blows. In the meantime, Kallu Singh and
Rameshwar Singh came and accused
persons ran away. While leaving they fired
second gunshot. Her husband got the
complaint scribed through one Madan Pal
Singh and gave it to the police which was
exhibited as Ex.Ka-1. The F.LR. was
registered. The torch which was recovered
was handed over to her and supurdginama
was exhibited as Ex.Ka-2. In cross
examination, this witness stated that Kallu
Singh is nephew of her husband and he is
indulged in the business of cultivation of
opium.

14. Kallu Singh (PW-2) also stated on
similar line that when his uncle, deceased-
Vedpal was looking in the light of the torch,
accused-Subedar and Buddhu  were
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standing. They were carrying country made
pistol and total four persons were there. He
identified the accused persons when his
uncle asked, the accused fired upon his
uncle which hit on him and other accused
gave him lathi blows. In the meantime, his
brother-in-law, Rameshwar Singh also
reached there.

15. In cross examination, this witness
admitted that he is indulged in the business
of cultivation of opium but he did not do the
sale or purchase of the same. He denied that
deceased-Vedpal was helping him in his
business. Vedpal was having small tea shop
at Railway Station. He denied the suggestion
that he had any enmity with Subedar or
Buddhu. He also denied that Subedar is
having his agricultural land abutting the land
of this witness.

16. Madan Pal Singh (PW-3) stated
that he scribed the complaint on the asking
of Vedpal which is Ex.Ka-3. He stated that
Vedpal was daily wager. He denied the
suggestion that Kallu was doing cultivation
of opium and Vedpal was working with him.

17. In cross examination, he stated that
the field of Kallu was abutting his field and
Kallu’s field was also abutting the field of
Subedar and one litigation is pending
between Kallu and Subedar.

18. Dr. Raj Kumar (PW-4) stated that
he has conducted the MLR of the victim.
The injuries are already reported above.

19. O.P. Tyagi (SIS) (PW-5) stated that
vide memo Ex.Ka-5, he had taken the dead
body after postmortem.

20. Dr. SP. Singh (PW-6) who
conducted the postmortem stated about the
injuries as reproduced above. In cross

examination, this witness stated that injury
No.4 alone is sufficient to cause the death
which is a gunshot injury. However, injury
No.1 to 3 & 5 alone in the absence of injury
No.4 are not sufficient to cause the death.

21. S.H.O. Gandharv Singh, (PW-7)
stated that he was the Investigating Officer and
a report Ex.Ka-3 was submitted in the police
station on which, Chik report was prepared
vide Report No.3. The Chik Report was
Ex.Ka-7 and report No.3 was Ex.Ka-8. This
witness stated that vide letter (Ex.Ka-9), the
injured was sent to the hospital and entry was
made in the Case Diary (Ex.Ka-10). He
recorded statement of Smt. Roop Devi, the eye
witness and widow of deceased, who handed
over her bloodstained dhoti which was tied
around the body of her husband at the time of
incident vide recovery memo Ex.Ka-1. The
torch was recovered vide recovery memo
Ex.Ka-2. One empty cartridge of 12 bore and
one empty cartridge of 315 bore were
recovered vide recovery memo Ex.Ka-11.
Statement of eyewitness, Kallu Singh, was
recorded and Naksha Nazri was also prepared
which is Ex.Ka-12. Statement of Rameshwar
Singh was also recorded. After the death of
Vedpal, Section 302 of I.P.C. was added in
G.D. (Ex.Ka-13). Accused-Subedar
surrendered before the C.J.M., Bareilly on
16.4.1987. In cross examination, this witness
further stated about the investigation carried
by him.

22. Sub Inspector S.K. Sharma (PW-8)
stated that he prepared the
Panchayatnama/Inquest Report (Ex-1). Copy
of which is Ex.Ka-14. He proved the
photograph of the dead body (Ex.Ka-16),
Chalan as Ex.Ka-17 and Sample Seal as
Ex.Ka-18.

23. Sadat Ali (PW-9), Chief
Pharmacist, proved the Bed head ticket of
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deceased regarding his admission in District
Hospital, Bareilly vide Ex.1. In cross
examination, he stated that when accused
was admitted, he was in garping stage and
was unconscious and, therefore, no dying
declaration was recorded.

24. On conclusion of the prosecution
evidence, statement of the accused under
Section 313 of Cr.P.C. was recorded in
which, all the incriminating evidence was
put to him. In all the questions, the accused
gave reply that he do not know about the
offence. Regarding Question No.4 that the
Investigating Officer has submitted the
Charge-sheet against him, accused-Buddhu
replied that it is incorrect as all the witnesses
are relative and gave false statements. In
reply to Question No.16 why he has been
nominated as an accused, he has stated that
he has enmity with the police and even
previously he was nominated in two cases.
However, he was acquitted. He further
stated that he want to lead defence evidence.

25. Similar is the statement of accused-
Subedar who replied all the questions as
having no knowledge and stated that he has
been nominated because of enmity with
Kallu Singh.

26. Thereafter, one Gyan Singh (DW-
1) was produced who stated that on hearing
noise, he had gone to the house of Vedpal.
He was lying unconscious on a cot and his
wife told him that someone has fired upon
him but did not disclose the name.
Thereafter, he accompanied Vedpal on a
bullock cart to the Police Station from
where, he was sent to the hospital. He stated
that Subedar comes to my village, however,
Buddhu never comes.

27. Thereafter, Trial Court, vide
impugned judgment of conviction and order

of sentence convicted the accused, Buddhu
and Subedar, and sentenced them to life
imprisonment under Section 302/34 of IPC.

28. As noticed above, one of the
accused namely Buddhu has already died in
1999 and appeal qua him stands abated.

29. Counsel for the appellant submits
that presence of the PW-1 at the spot is
highly doubtful. It is doubtful that at about
2.00 AM in the morning, the victim had seen
Buddhu and Subedar in torch light.

30. Itis next argued that firearm injury
was attributed to Buddhu which proved fatal
whereas rest three persons were attributed
lathi injuries. Counsel has referred to the
statement of Dr.S.P. Singh (PW-6) who
conducted the postmortem wherein he has
admitted that injury No.4 which is a firearm
injury attributed to Buddhu was alone
sufficient to cause death. He further stated
that injury Nos. 1 to 3 & 5, which are
abrasions and lacerated wounds caused by a
blunt weapon, independently are not
sufficient to cause death as these are on non
vital part of the body.

31.  Counsel submits that injury
attributed to the appellant-Subedar is only a
lathi injury that too with other persons
whose identity was never proved and,
therefore, the appellant is not attributed the
fatal injury.

32. It is next argued that the police
investigation is highly unreliable as police
never tried to identify the two other persons
who were present at the spot as per the
deceased-Vedpal, PW-1 or PW-2.

33. It is next argued that motive to
commit the offence is not proved and there
is no enmity with the deceased.



5 All. Subedar Vs. State of U.P. 249

34. 1t is submitted that PW-2- Kallu
Singh has denied that he was having any
dispute with appellant -Subedar regarding
their abutting land. It is submitted that in the
absence of any motive, the Trial Court has
wrongly convicted the appellant.

35. Learned counsel for the appellant
further submits that PW-1-Roopwati has
stated that after Buddhu has fired on her
deceased husband which hit him on his
stomach, another fire was made at the door
of the house but it is not so mentioned in the
FIR ( Exhibit-Ka-13). It is also not
mentioned in the statement under Section 161
Cr.P.C. Itis next argued that as per PW-1, both
Buddhu and Subedar were carrying country-
made pistol however, no such recovery of
pistol was effected from the appellant-Subedar
and rather no such pistol attributed to the
appellant was ever used in the commission of
crime. It is submitted that false story has been
cooked up as the deceased was murdered by
some known persons and the petitioner has
been falsely implicated.

36. Counsel further submits that Trial
Court has not considered the statement of
defence witness i.e. DW-1 who stated that
when he heard the noise of firearm, he reached
the house of Vedpal who was lying in an
unconscious condition on a cot and his wife
stated him that some unknown persons had
fired upon him and she did not disclose
anybody’s name.

37. In reply, learned AGA for State
submits that both the eye witnesses i.e. PW-1
and PW-2 have duly supported the
prosecution version and the medical evidence
of the deceased also corroborate the
prosecution version.

38. It is next argued by learned A.G.A.
that the matter was reported to the police

without any delay. It is submitted that the
initial complaint was given by deceased-
Vedpal himself which was scribed by one
Madan Pal Singh upon which Chik F.I.R. was
registered and the deceased himself had stated
that he had seen both appellant-Subedar and
Buddhu at the spot and Buddhu had fired upon
him.

39. Learned A.G.A. has further
submitted that there was sufficient light as
deceased was carrying a torch and the version
given in the F.I.R. by the deceased himself is
corroborated by both PW-1 (Roopwati-wife of
deceased) and PW-2, Kallu Singh (an eye-
witness).

40. Learned A.G.A. submits that PW-4
has stated that the deceased died of firearm
injury No.4 which was sufficient to cause
death. Counsel submits that even at the first
instance, when deceased-Vedpal was brought
to primary health centre, PW-4 conducted the
medico legal examination and reported that
Vedpal had suffered one firearm injury along
with three other injuries and after the death of
Vedpal, the same injuries were reported in the
Postmortem report by PW-6. Therefore, the
ocular version is duly supported by the
medical version.

41. After hearing counsel for the parties
and on re-appreciation of entire evidence, the
Court finds no merit in the present case for the
following reasons :

(@) The F.I.R. was registered by
Vedpal (deceased) himself in injured
condition. He had clearly named Buddhu
(since deceased) and appellant-Subedar
Singh along with two other unknown
persons as the assailants. Therefore, neither
there was any delay in reporting the matter
to the police nor there is any discrepancy in
the prosecution version.
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(b) The case of the prosecution is
duly proved by two eye-witnesses namely
PW-1 and PW-2. PW-1, Roopwati (wife of
the deceased), being an eye witness, duly
corroborated the version given in the F.I.R.
that in torch light, she had seen that accused-
Buddhu had fired upon her husband-Vedpal
Singh and appellant-Subedar along with two
other persons gave him injuries with lathies.
The testimony of this witness could not
shattered by the defence.

Similarly, even the second eye-
witness namely PW-2 (Kallu Singh-nephew
of deceased) has also supported the
prosecution version as stated by Vedpal in
the F.1.R. Even in lengthy cross examination
by the defence, his testimony could not be
shattered.

(c) Madan Pal Singh (PW-3) who
scribed the complaint forming basis of the
Chik F.I.R. has also stated that Vedpal, in an
injured condition, came to him and on his
asking, he had scribed the complaint which
was read over to him and then he put his
thumb impression. Statement of this witness
shows that complaint was given to the police
promptly. Therefore, the version given in
the F.I.LR. is duly corroborated by the
statement of PW-1, PW-2 & PW-3.

(d) Even statement of Vedpal
(Ex.Ka-10) recorded under Section 161 of
Cr.P.C. is also consistent regarding
narration of the facts as per the written
report scribed by PW-3 (Ex.Ka-3)

(e) Vedpal was medico legally
examined at the first instance by PW-4 who
had stated that he had suffered firearm injury
and after his death PW-6, who conducted the
postmortem of the deceased also had stated
that injury No.4 was a firearm injury which
was sufficient to cause death. Both PW-4
and PW-6, the two doctors, who conducted
the medico legal examination and
postmortem of the deceased-Vedpal are
consistent with regard to a firearm injury

sustained by Vedpal which proved to be
fatal. Therefore, ocular version given by
PW-1 & PW-2 is duly corroborated by the
medical evidence.

(f) Statement of Gyan Singh (DW-
1) more or less is a hearsay as he stated that
when he reached at the spot, Vedpal was
lying in unconscious condition on a cot and
his wife (PW-1) told him that some
unknown persons had fired upon him.

DW-1 is suppressing the correct
fact, as contrary to his version, Vedpal was
taken to the Police Station and in between he
got the complaint scribed by Madan Pal
Singh (PW-3) and, therefore, he was
conscious till the time the complaint was
scribed by PW-3 which falsified the version
given by DW-3 that immediately after the
incident when he reached the spot, Vedpal
was lying in unconscious condition on a cot.
Therefore, statement of DW-1 is not natural
and trustworthy.

(9) The suggestion given to PW-2
that his land is abutting the field of accused-
Subedar was denied and in defence neither
any Sajra Map of the land nor the Khasra
number was proved by way of leading any
evidence.

42. From the evidence led by the
prosecution, it is proved that both accused-
Buddhu (since deceased) and Subedar had
premeditated meeting of mind to commit the
murder of Vedpal. Therefore, appellant-
Subedar Singh, who has caused injuries on
person of the deceased by using a lathi, and
accused-Buddhu who has fired upon a gun
shot injury which was sufficient to cause
death in ordinary course, are responsible for
committing the murder of Vedpal in view of
the provisions of Section 34 of IPC.
Accused-Subedar Singh has taken active
part in commission of crime and the Trial
Court has rightly held him guilty of offence
punishable under Section 302/34 of IPC.



5 All. Chandrapal & Ors. Vs. State of U.P. 251

43. As no other point was raised from
either side, we find that the Trial Court has
passed the judgment in accordance with law
while awarding imprisonment for life to
both the accused under Section 302/34 of
IPC.

44. Therefore, finding no merits in the
present appeal, the same is dismissed. The
impugned judgment of conviction and order
of sentence are upheld. As noticed in the
order dated 18.12.2020 passed by the
Supreme Court in Criminal Appeal No. 886
of 2020 while remanding the case back to
this Court for fresh decision that appellant-
Subedar Singh has since been taken in
custody, the appellant-Subedar will undergo
the remaining part of the sentence.

45. Copy of this order along with
record be transmitted to the Trial Court
forthwith.
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1. These appeals have been filed
challenging the judgment of conviction
dated 03.08.2015, passed by Special Court
(S.C./S.T. Act)/ Additional Sessions Judge,
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Court No.13, Bulandshahar holding the
appellants Sanjay Dixit, Yogendra, Sanjay
Kumar Sahni @ Sanjeev Kumar guilty of
offence punishable under Sections 147, 148,
302/149 I.P.C., additionally accused
Pramod Sharma and Chandra Pal were held
guilty of offence under Section 147, 302/149
I.P.C. and accused Veerpal and Harpal were
held guilty of offence under Sections 147,
148, 302/149, 392 |.P.C. whereas one of the
accused Mahendra Kumar Kaushik was
acquitted of the charge under Section 302
read with Section 120-B I.P.C. as well as the
order of sentence dated 04.08.2015 by
which the appellants were held guilty of
offence and awarded life imprisonment
under Section 302/149 I.P.C. along with a
fine of Rs. 10,000/- each and in the event of
non-payment of fine, to further undergo six
months additional simple imprisonment and
under Section 147 I.P.C., two years rigorous
imprisonment along with Rs. 1000/- each, in
default of payment of fine to further undergo
one month additional simple imprisonment.
Additional accused Sanjay Dixit, Yogendra,
Sanjay Kumar Sahni and Harpal were
sentenced to three years rigorous
imprisonment under Section 148 1.P.C. with
a fine of Rs. 1500/- each, in default of
payment of fine to further undergo 45 days
simple imprisonment. Accused Harpal was
additionally sentenced 10 years rigorous
imprisonment under Section 392 I.P.C.
along with a fine of Rs. 5,000/- and in
default of payment of fine to further undergo
three months simple imprisonment. It was
further directed that 50% of the fine
recovered will be paid to the dependent of
the deceased under Section 357 (1)(C) of
Cr.P.C.

2. Heard Sri Bankim Kulshrestha,
assisted by Sri Chandra Kant Bharadwaj,
learned counsel for the appellant No.2, Sri
Vivek Kumar Singh, learned counsel for

the appellant No.4, Sri Vijay Tripathi and
Sri Ajay Kumar Pandey, learned counsel
for the informant (in Criminal Appeal
No0.4116 of 2015), Sri Kumar Parikshit,
learned counsel for the appellant (in
Criminal Appeal No0.3950 of 2015), Sri
Brijesh Sahai, learned Senior Counsel
assisted by Sri Rahul Kumar, Sri Bhavya
Sahai, Sri Pawan Bhardwaj and Sri Abhey
Singh Yadav, learned counsel for the
appellant (in Criminal Appeal No0.4087 of
2015) and learned A.G.A. for the State-
respondent.

3. It is worth noticing that separate
charges were framed under the aforesaid
sections against Chandrapal, Mahendra
Kumar Kaushik, Veerpal and Sanjay
Sahni, Harpal and Yogendra on
11.09.2009, whereas charges were framed
against Sanjay Dixit and Pramod Kumar
on 16.01.2006. It is also worth noticing
that as per the verification report
submitted by the concerned C.J.M.
Chandrapal accused died on 10.07.2022
whereas Sanjay Sahni died on 01.01.2016.
The appeal of both these accused stands
abated. It is also worth noticing that
accused Chandrapal was granted bail on
30.10.2018, Sanjay Dixit and Harpal were
granted bail on 24.10.2016 and Pramod
Kumar was granted bail on 05.10.2016.
The third bail application of Yogendra
was dismissed on 27.04.2024 directing
that the main appeal be listed for final
arguments on 06.05.2024 and this is how
arguments in the main and connected
appeals have been heard.

4. With the assistance of learned
counsel for the parties, the entire evidence is
re-scrutinized and re-appreciated.

5. The facts as stated by the informant
in the FIR are as under:
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“The brother of the informant
Devendra Prakash Gaur, son of Kanti
Prasad Gaur is serving in U.P. Police. He
was having enmity with Yogendra, Sanjay
Dixit and Veerpal etc. Previously they had
fired upon his brother in police station-
Naraura and FIR in this regard was
registered in Police Station- Naraura.
Today, at 09:45 AM, | along with my brother
Devendra Prakash Gaur, my father Kanti
Prasad Gaur and Mahendra Kumar
Kaushik, Inspector, U.P. Police, presently
resident of Naraura, in our car bearing no.
DMC0966 were going from Naraura to
Bulandshahar for some urgent work. When we
reached on the Dibai railway crossing the
gate was closed. In the meantime, on one
bullet motorcycle driven by Pramod Kumar
and Sanjay Dixit was sitting on the pillion seat
along with one white colour ambassador car
in which Yogendra, Veerpal, Harpal and
Sanjay came and got down. Sanjay as well as
Yogendra were carrying guns. Yogendra and
Sanjay Dixit fired on my brother with their
respective weapons. My brother was hit by the
bullet and he fell down. We picked him up and
made him lie down on the rear seat of the car,
thereafter these persons picked up rifle of my
brother which was lying in the car and then
Harpal and Veerpal one by one fired shot
upon him due to which my brother died at the
spot. Pramod Kumar who is resident of
Bhangiwara Dibai was keeping the
motorcycle engine on and Chandrapal was
keeping the car engine on. Both the vehicles
were not having number plate. They escaped
from the spot while taking away the rifle of my
brother. My brother is lying on the rear seat of
the car. Due to firing people got terrorised and
by closing their shops ran away. Please take
action.

Dated 09.10.1989.”

6. On this Assistant Sub-Inspector,
Charan Singh registered chik FIR. After

registration of the FIR, the investigation was
carried out by Prahlad Singh, Inspector. He
visited the spot and conducted the
Panchayatnama/lnquest Report of the
deceased, recorded the statement of
Narendra Kumar and father of the deceased
Kanti Prasad Gaur. On the identification of
both of them he prepared the site plan.
Thereafter, dead body was recovered and
was sent for post mortem from Chief
Medical Officer. From the spot blood
stained earth along with empty cartridge of
a rifle were taken in possession by preparing
the separate memos which were written in
the handwriting of Assistant Sub-Inspector
P.N. Dixit and efforts for the search of the
accused was made. On 10.10.1989,
statement of Yatendra Kumar Kaushik was
recorded and from the spot the statement of
the shopkeeper were also recorded. The post
mortem report was recovered which was
entered in the C.D. Some affidavits of
people were received on 18.11.1989, which
were sent to the Additional Superintendent
of Police. On 15.03.1990, he was transferred
to other Police Station and further
investigation was carried out by Inspector,
Ravindra Kumar Singh who has also
recorded the statement of the witnesses and
subsequently submitted the charge-sheet
before the Court.

7. It is worth noticing that on the
direction of the court the further
investigation was handed over to C.B.C.I1.D.
and Inspector Satish Chandra Pachouri also
conducted the investigation and recorded the
statements of the parties.

8. Charges were framed on 11.09.2009
under Sections 147, 148, 120B, 302 read
with 149 and 395 read with 149 I.P.C. and
accused did not plead guilty and claimed
trial. In prosecution evidence, PW-1
Narendra Gaur, brother of the deceased
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Devendra Gour appeared and stated on the
line of version given in the FIR. He has also
given the details of the firing done by the
accused persons. He has stated that his
brother was having enmity with Yogendra,
Sanjay Dixit, Chandrapal Singh, Harpal and
Veerpal etc. On 09.10.1989, he along with
his father Kanti Prasad Gaur and Mahendra
Kumar Kaushik and deceased Devendra
Prakash Gaur were travelling in Maruti Car
No. DMCO0966 from Naraura to
Bulandshahar at about 09:45 A.M. they
reached at Kaserkala railway crossing/ Dibai
railway crossing which was closed. They
stopped the car and his brother Devendra
Prakash Gaur got down from the car and
started eating tobacco. In the meantime, one
bullet motorcyle came from the backside which
was driven by Pramod Kumar and Sanjay Dixit
was pillion rider. Sanjay Dixit was carrying a
gun. One white colour ambassador car also
came from the backside in which Veerpal,
Yogendra, Harpal and Sanjay Sahni came.
Yogendra was carrying a gun, Sanjay Sahni
was carrying a country made pistol and
Chandrapal was driving the car. Sanjay Dixit
and Yogendra fired on his brother when he was
about to sit in the car. When Devendra Prakash
Gaur was hit by firearm, he and his father took
his brother on the back seat of car. His brother
Devendra’s rifle lying in the car was picked by
Veerpal and firstly Veerpal and then Harpal,
one by one, from the same rifle fired on his
brother Devendra Prakash Gaur which hit him
and he died at the spot. The accused ran away
after firing and taking away rifle of deceased.
This witness further stated that about six
months prior to the incident, Sanjay Dixit,
Yogendra and Veerpal etc. had fired upon his
brother in Police Station- Naraura and in this
regard his brother has recorded a complaint in
the police station.

9. He further stated that in November
1988, the election of Chairman- Naraura

was held. His brother supported one Om
Veer Singh, and Mahendra Kumar Kaushik
and other accused were supporting Madan
Kumar Vashisht. Mahendra Kumar Kaushik
asked his brother Devendra to support the
Madan Kumar Vashisht but his brother did
not agree. In the election, Madan Kumar
Vashisht had won. After the election,
Kaushik, Sanjay and Veerpal etc. came to
their house and fired upon and Devendra
Prakash Gaur in this regard made a police to
report. The houses of Mahendra Kumar
Kaushik and Devendra Prakash Gaur were
abutting each other and later on his father
got compromised the matter between
Mahendra Kumar Kaushik and Devendra
Prakash Gaur but the accused were carrying
enmity against him. This  witness
specifically stated that this murder was
committed by Mahendra Kumar Kaushik in
conspiracy with other accused. He exhibited
his complaint made to the police as Ex.Ka.1.
In cross-examination, this witness stated
that he did not remember the date of the
election. He further stated that regarding the
incident of firing in the police station, he
was not present there and came to know
after three days. He pleaded ignorance if any
arrest in this regard was made. However, his
brother did not suffer any injury. He further
stated that in 1992 one Banwari and his son
were murdered in Kesopur Sarla in which
PW-1, his father and nephew were
nominated as accused and went to jail. His
brother deceased Devendra Prakash Gaur
remained S.O. of Baghpat. However, he
pleaded ignorance that at that time the
infamous Maya Tyagi murder scandal took
place and he and his other police officials
faced a trial under Section 302 I.P.C.
However, he stated that his brother obtained
stay order from the High Court. He further
pleaded ignorance that the other police
officials were convicted by the court and
sentenced to life imprisonment. He further
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stated that his brother has constructed a
house in Naraura and has purchased 100
Bigah of land after constructing the house.
He further pleaded ignorance that deceased
was having a share in the contract of lifting
sand in Naraura or that the deceased was
having a share in the liquor vends. He
further stated that he did not know, on the
date of incident where deceased Devendra
Prakash Gaur was posted. Regarding the
incident, he has stated that Sanjay Dixit and
Yogendra fired from the driver side whereas
Pramod Kumar kept the engine of motorcyle
on and Chandrapal was keeping the engine
of the car on. Veerpal took away the rifle of
the deceased from the left side and fired
from that side whereas Harpal fired from
same rifle from the side of driver. He further
stated that he did not remember if he has
mentioned in the complaint that his brother
got down from car to eat tobacco. He stated
that when Yogedra fired, his brother after
taking tobacco, was about to sit in the car
and when the fire hit, his body was outside
the car. He denied that he has made a
statement to the 1.O0. that after taking
tobacco, his brother did not sit in the car. He
stated that he did not remember when he and
his father picked up deceased and kept him
on the rear seat of the car and he was
bleeding. He stated that his clothes and his
father’s clothes were blood stained but 1.O.
did not take their clothes in possession. The
backside of the car was also blood stained
but he did not remember, if any, empty
cartridge fell inside the car or not. On the
rear seat, there were marks of the bullets.
This witness further stated that on
11.10.1989, he has taken back the
possession of car from the S.H.O. and
further stated that he did not remember if
any memo in this regard was prepared. He
further stated that he did not remember
whether the car was with him or sold out. He
further stated that Sanjay Sahni with the

country made pistol was covering him and
his father and none of the accused fired upon
them and only extended threat. He further
stated about the conspiracy hatched by
Mahendra Kumar Kaushik. He has informed
the 1.0. in this regard but did not know why
this fact was not recorded. He further stated
that after 20-25 days of the incident, he has
moved an application for transfer of the case
to C.B.C.1.D. He further stated that in the
FIR, it is not mentioned that Veerpal has
taken away the rifle of his brother. It is also
not mentioned in the FIR that firstly Veerpal
by picking the rifle fired. He further stated
that he had given the car no. as DNC0966
but he does not know how the 1.O. has
written the car no. in his statement as
DMC0966. On a specific question under
what authority he has taken the possession
of the car, this witness stated that being
younger brother of the deceased, he has
given an application for releasing the car. At
this stage of cross-examination, on the
request of the counsel of the accused, the
trial court tried to locate the application
given by PW-1- Narendra Kumar Gaur for
taking the car on Supurdginama/ release
deed but the same was not found in General
Diary.

10. This witness further stated that in
the Supurdginama/ release deed of the car is
Ex.Ka.14. This witness stated that the car
was given to him and on his application, he
has endorsed regarding the recovery of the
car. It was stated in Ex.Ka.14 that as and
when directed by the court, he will produce
the car and he has received a notice from the
court for producing the car. However, he
admitted that despite notice he could not
produce the car, as he does not know to
whom the children of the deceased have sold
the car. This witness further stated that he
has given an application on 27.05.2010 that
the car was destroyed in fire in the year 2008
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and the application is at S.No. 128-B. On a
specific question as to whose name the car
was registered and witness stated that he has
no knowledge. Regarding the rifle of his
brother this witness further stated that the
license of the rifle was with his brother and
after the incident he has never seen the
license. He denied a suggestion that his
brother was not having any license or
licensed gun.

11. PW-2- Dr. P.K. Agarwal who
conducted the post mortem of the deceased
Devendra Prakash Gaur and reported the
following injuries:

“geg qd =1el i fawor
(1) smereTme ST it % gee J e i
T1g @ 16 X 14 Gotfto X wfiqsh de e e FH
o F o) S @ =t Bt T ST gl AT % I
| T8 ATt F1E % AR T Feid, FAed Jeg 9| 36
foFTR e T T 3T %l 7S U T b aret |mdl o Tt
STET HATA B e B T el o ghere | 37 a1 o 7
1 @ Tge! 9 AR HeT  Z2T ITT T TSfeal o Ihs
AR T 9T 59 A1 § STeL STAT AT A= F e S
TS T T =1 o & AT R
(2) SATeaATE i1 SeRT & A O A 3
X 3 Hotfto X it 7o e BTt W WA H R AT
fue & st 7 foF 3T & 48 F He g HiicTH
FE o R % g offl 7 Hie e F F T
STl g8 wfteft fawm & o 3 S Fi 3

(3) st =t AR fshe a5 X 4
Yo Horfto X 1T T U Hielt T R ok S fewd 6
4 hl qH| TR STeX 1 7S 9 e T T e Hehard
g1l fom shferq o gered fordl

e o 2 9 3 Ush gHL § wrerfer off|

(4) smmE ot 9= arer a1 X 1
Hotfo X T&T T T =e Ho-2 ¥ 6 Hotffo =il Fiferar
o gere Hied oI STl 78 9 e g, S e e
R TR T S g Al

(5) s w1 EXit =ma wwest 5 &0 X 4
Yo Gorlto X 1T T e Al T FAL W IR THIAL

ST 7 el 31 T ST g7 formt e oA et g1 T
FeTshdl g1l =IC Hea-4 9 5 Tk gul ¥ wsiferd off|

(6) st =T freerT 9 e O e A
12 X 6 X #iwosft 7k Tew, arft S {1 W HioE o
FAH $¢1 T Tl 31 ST 1 F eXit aret 1 ket g

(7) s i =i exit & entry 5 X 3
X wieoeft 7o T @t SiE 9T STet ¥ STeT i AT o
AR SR SRRl

(8) st 2 X 1 X #wet € it gwett
T W A T | T T e Hiedl TF 9T 91g
1 T Tt 39 <A1e o i & T gl

(9) = st & BU & =9 @ra W 8 X
6ﬁorﬁo qﬁmﬁaﬁmm‘uﬁmZ X 2@0&[0@3
X 3 wdfier 7 ¢”

12. This witness stated that one big size
mettled bullet, which was recovered from
the neck of the deceased, was kept in the
sealed packet along with a pellets of the
bullet recovered from the right thigh and
were sealed and were given to the constable
who had come for the post mortem. In cross-
examination this witness stated that the
injury no.1l can be received if the person
firing is having his hand over the head of the
injured. However, he could not give any
specific opinion in this regard if the
deceased was in a lying position and is fired
from the side of the head, he can sustain such
injury. Regarding injury no.1, he stated that
an entry and exit wound are in similarity.
Regarding injury no.2, he stated that the
same can be sustained if the person firing is
having his hand below the body of the
injured. He further stated that if the injured
is in lying situation and if the bullet is fired
from the side of his feet, this injury can be
sustained. The injury has directions up
moves. Regarding injury no.5, the direction
is from upper side to lower side with an
entry wound. He further stated that he did
not know whether any sample seal was
given to him along with dead body as he
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could not find the sample seal in the file. He
denied the suggestion that the report was
later on changed. He further stated that he
did not mention in the post mortem report
that any gun powder smell was emitting
from the wound. With regard to the nature
of the weapon used this witness stated that
only a ballistic expert can tell about the
weapon used for injury no. 1. He cannot tell
the nature of the weapon regarding injury
no.2. He further stated that regarding injury
no. 9 there is no symptom of fire arm injury.
This witness stated that he has not seen 306
bore rifle therefore, he cannot say any that
any bullet injury was received from 306 bore
rifle.

13. S.I. Charan Singh (PW-3) stated
that he was posted as Computer Clerk in
Police Station-Dibai and on the complaint of
Narendra Kumar Gaur, he prepared Chik
F.LLR. No. 292 of 1989. This witness proved
the Chik F.I.R. (Ex.Ka-3) and entry the in
GD No. 22 dated 9.10.1989 as Ex.Ka-4. The
report of record keeper for sending a copy to
office of Superintendent of Police was
Ex.Ka-5. This witness stated that at the time
when the informant came for lodging the
F.LR., Inspector M.K. Kaushik was
accompanying him. In further cross
examination, he stated that in the G.D. for
registration of F.1.R., there is no mention of
sending S.R. (Special Report). He further
stated that in Ex.Ka-3 addressed to C.O.
Anoopshahr bears his signature but there is
no date though there is a date on the
endorsement by the Chief Judicial
Magistrate, Bulandshahr dated 16.10.19809.

14.  Prahlad Singh (PW-4), Sub
Inspector (Retd.) stated that on 9.10.1989,
he was posted in Police Station-Dibai,
District— Bulandshahr and the case was
registered in his presence by C.C. Charan
Singh and he along with other police

officials had gone to the place of occurrence.
At the spot, he recorded statement of
Narendra Kumar and his father-Kanti Prasad
Gaur and prepared Naksha Nazri (Ex.Ka-6).
The Panchayatnama/Inquest Report (Ex.Ka-
7) was prepared by Sub Inspector P.N. Dixit
and other documents regarding the recovery
of dead body, letter to C.M.O., photographs
etc. were also prepared by Sub Inspector
P.N. Dixit which are Ex.Ka-8 to Ex.Ka.-11.
The bloodstained earth and one empty
cartridge of rifle were taken by the police
vide separate memos which are Ex.Ka-12
and Ex.Ka-13. This witness identified the
signature of S.I. P.N. Dixit on the same. He
further stated that on 10.10.1989, statement
of one Yatendra Kumar Kaushik was
recorded and statements of some
shopkeepers of nearby area of the place of
incident was recorded in the C.D. On
18.11.1989, affidavits of some persons were
received which were sent to Superintendent
of Police and their details were mentioned in
the C.D. He conducted investigation till
15.3.1990 when he was transferred. In cross
examination, this witness stated that it is
correct that in the C.D., there is no mention
that Special Report was sent on the date of
incident. He further stated that he did not
remember on which date copy of the F.I.R.
was sent to the concerned Court. He further
stated as under :

“This is correct that at the time of
incident, Mahendra Kumar Kaushik was
with Devendra Prakash Gaur. This is also
correct that Mahendra Kumar Kaushik in
his statement told him that at the time of
incident, brother of deceased, Narendra
Kumar Gaur, and his father were not
present at the place of occurrence.”

15. He stated that he did not remember
if Narendra Kumar Gaur when came to the
police station, he was wearing bloodstained
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clothes or not. He further stated that, this is
correct if clothes worn by Narendra Kumar
Gaur were bloodstained, he would have
taken them in possession. This witness
stated that Narendra Kumar Gaur had made
a wrong statement that his clothes were
bloodstained and were taken by
Investigating Officer (PW-4). This witness
further stated as under :

“When I reached at the place of
occurrence, the dead body of the deceased
was lying inside the vehicle. | have
inspected the vehicle thoroughly but I do
not remember if on the seat or roof of the
vehicle, there was bloodstain or not. | do
not remember if there was any mark of
bullets on the body of the vehicle or the seat
etc. I do not remember if any smell of gun
powder was emitting from the vehicle. It is
correct that make of the car is not
mentioned in the C.D. The detail of place
of occurrence was inadvertently not
mentioned in the C.D. It is correct that no
empty cartridges or pellet was found inside
the vehicle. | did not find any evidence that
the deceased-Devendra Prakash Gaur was
murdered inside the car, therefore, | did
not get photography of the car from outside
or inside. I did not even get the inspection
of the vehicle done from ballistic expert.”

16. This witness denied a suggestion
that photography and inspection by ballistic
Expert was not done because the car was not
present at the place of occurrence. This
witness further stated as under :

“Narendra Gaur had given an
application dated 11.10.1989 to me for
taking Car No. DMC0966 on
Supurdginama. | have rightly recorded in
C.D. that Maruti Car No. DMC0966 of
deceased Devendra Prakash Gaur is
parked in premises of Police Station and

informant has given an application for
taking the same on Supurdgi, as the vehicle
is not connected with the commission of
offence of murder, therefore, as per Rules,
the vehicle be released in favour of the
informant on Supurdgi.”

17. This witness further stated that
Supurdginama/ release deed (Ex.Ka-14)
was prepared on his direction. He further
stated that he has not taken in possession any
document relating to ownership of the car
and has not seen the registration certificate
to verify whether it is in the name of
deceased-Devendra Prakash Gaur or any
other family member.

18. This witness further stated as under

“It is correct that I had no legal
right to hand over the case property to
anyone on Supurdginama as this right lies
only with the concerned Court. He further
self stated that | had committed a mistake.
It is correct that while giving car to
Narendra Kumar Gaur on Supurdginama
I have not taken any surety bond. | do not
know at present this vehicle is with whom.
Itis correct that due to releasing the vehicle
on Supurdginama in favour of Narendra
Kumar Gaur, against the provisions of law,
an important evidence is destroyed.”

19. He denied that in collusion with
Narendra Kumar Gaur, he prepared the
Supurdginama to show the presence of the
car at the spot and further denied that he has
planted the empty cartridge and, therefore,
no ballistic expert opinion was taken. This
witness further stated as under :

“ This is correct that I recorded
statement of Mahendra Kumar Kaushik on
10.10.1989. Mahendra Kumar Kaushik
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stated that in the car, apart from him,
Yogendra, Jeevan Singh and Pankaj
Chaudhary were there. However, | did not
try to investigate regarding Chaudhary and
even did not try to search for him. In C.D.
No.2, | have recorded a conclusion that
people knew about known criminal history
of deceased-Devendra Prakash Gaur and,
therefore, no person came forward to make
statements. Till now, as per the
investigation at the spot, only two persons
came on a bullet motorcycle and after
firing on Devendra Prakash Gaur, they
had gone towards Khokha. However, this is
not verified at the spot and further deep
investigation is going on. Devendra
Prakash Gaur was a known person of
criminal history. | do not know at the time
of incident, he was posted in which police
station. I did not know that he was under
suspension for the last three years prior to
the incident or not. 1 do not know how
many cases were pending against
Devendra Prakash Gaur and how many
were pending in the Court. | do not know
that he had taken stay from the High Court
in Maya Tyagi Scandal Case and the other
accused were sentenced to life
imprisonment. 1 do not know that two
accused Sub Inspectors in Maya Taygi
Scandal Case were murdered and relatives
of Pankaj Chaudhary were named in the
said case or not.”

20. This witness further stated as under

“This is correct that on the basis
of the statements of the people at the
place of occurrence and of Narendra
Kumar Gaur and Kanti Prasad Gaur, |
came to a conclusion that the presence of
ambassador car at the spot was not
verified. It is correct that till the time the
investigation was with me, I did not find

any believable evidence that ambassador
car came at the spot and by firing upon
Devendra Prakash Gaur, his rifle was
taken away.”

21. This witness further stated in
cross examination as under :

“This is correct that statements
of people around the place of occurrence
namely, Ram Kishor, Veer Singh,
Sheodan, Nawab Harpal, Balvir Singh,
Agwan Singh, Om Prakash and Munne
Khan were recorded and none of them
told me the number of Maruti Car. The
incident  reported in the First
Information Report was not fully proved.
None of the above named had supported
this statement that in the ambassador car
Veer Pal etc. came with a rifle and had
committed murder of Devendra Prakash
Gaur and had snatched his rifle. These
persons did not support presence of
Narendra Gaur and Kanti Prasad at the
time of incident, at the place of
occurrence. Mahendra Kausik was an
eye-witness. After recording statement of
Mahendra Kaushik, | did not record
statement of Narendra Gaur as to how he
was present at the stop at the time of
incident. 1 have mentioned in the Case
Diary and attached all the affidavits of
people given to me during investigation. |
did not record their statements in the C.D.”

22. This witness further stated that it is
correct that after recording of the case, the
G.D. report was not sent along with
documents for the post mortem. In the
Panchayatnama regarding departure from
the police station there is no mention of G.D.
Number and there is overwriting of Section
147, 148, 149 & 302 1.P.C.. However, he
denied that till the time the Inquest report
was prepared, the F.I.R. was not registered
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and, therefore, the sections 147, 148, 149 &
302 I.P.C. were added later on.

23. Sub Inspector Uday Singh (PW-5)
stated that he had prepared Ex.Ka-14 for
handing over Maruti Car No. DMC 0966
belonging to deceased-Devendra Prakash
Gaur in favour of his brother Narendra
Kumar Gaur son of Kanti Prasad Gaur. This
witness admitted in cross examination that
on record, there is no such order issued by
the then Inspector directing him to release
the case on Supurdgi in favour of Narendra
Kumar Gaur.

24. S.H.O. Ravindra Kumar Singh
(PW-6), Police Station — Dibai stated that he
has submitted report of recovery of the
articles before the Court. The report was
prepared by Head Moharir Vinod and is
Ex.Ka.15. In cross examination, this witness
stated that on 27.5.2010 while giving Ex.Ka-
15 in the Court, no recovered articles of
Case No. 292 of 1989 were in custody of the
police station. In custody register, at
S.N0.69 dated 14.8.1999, there is an
endorsement that entire case property is
destroyed. He further stated that the empty
cartridge cannot be destroyed.

25. R.K. Sharma (Retired Inspector)
(PW-7) stated that he received the further
investigation from Inspector Mahesh
Chandra Gautam and stated about arrest of
accused persons and submitting of the
challan report (Ex-Ka-16). He also stated
about recording of statement of Inspector-
Prahlad Singh and other police officials
which are recorded in the C.D. In the cross
examination, he stated that on an application
given by Harish Kumar Sahni, the
Investigating Officer investigation was
further transferred to C.B.C.I.D. In the
application, Harish Kumar Sahni has
mentioned that deceased Devendra Prakash

Gaur was an accused in an infamous Maya
Tyagi scandal case and he is an accused of
rape and murder in many police station. This
witness stated that he had not inspected the
car in which deceased was travelling nor the
same was sent for ballistic inspection. This
witness further stated as under:

“ It is correct that before my
investigation, statement of the people
nearby the place of incident, namely,
Shami Ullah, Shankar lal, Amarpal
Kumar, Chandra Dutt, Banvari and
Mahaveer were recorded and none of
them have stated that at the time of
incident, Veer Pal was present and his
name was not found in the incident. It is
also correct that the above named
witnesses did not inform the car number
as well as the presence of Narendra
Kumar Gaur and Kanti Prasad Gaur at
the place of occurrence at the time of
incident. It is correct that Narendra
Kumar Gaur and Kanti Prasad Gaur are
resident of village Kesopur Sathla and
Devendra Prakash Gaur used to reside in
Naraura there is distance of 60-70 km.
Narendra Kumar Gaur and Kanti Prasad
Gaur have no property or business in
Naraura.”

26. He further stated that he has
recorded the statement of Mahendra Kumar
Kaushik. He further stated that regarding the
rifle used in the commission of murder, he
has not made any investigation and the wife
of deceased or any other family members,
despite asking for providing original
documents or license, could not provide the
same.

27. Amar Pal Singh, Constable ( PW-
8) stated that he had worked with Inspector
Satish Chandra Pachauri who had died in a
road accident. He has prepared two
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documents which are Ex.Ka.l7 and
Ex.Kal8 and he identified his handwriting.

28. It is worth noticing that the
statement of PW-7- Constable Jograj Singh
was recorded for the second time (i.e. this
PW-7 number was given to two witnesses)
in which he has stated that he has brought
the register for the year 1988-90 at S.No. 69,
the details of the recovery is entered which
are one packet of blood stained earth, plain
earth, one packet of empty cartridge and one
car bearing no. DMC0966 which was
handed over to the brother of the deceased
by the 1.O. There is entry of post mortem
report of the clothes of the deceased and
bullets received from the body of the
deceased. These articles were deposited in
P.S.- Dibai. On 02.05.2013, it is entered that
the entire case property is destroyed. This
report is signed by one H.M.- Usman Ali
and verified by S.H.O.- Ambika Prasad. He
had identified their signatures and the copy
of which is Ex.Ka.21. The entry of burning
and destroying of the case property is at
S.No. 69 copy of which is Ex.Ka.22. He
stated that the case property was not
destroyed under the order of any court or
higher police officer. Regarding the Car
DMC0966 which was given to Narendra
Kumar Gaur on Spurdginama was never
called back from him and he was not asked
to produce it in the court. He denied the

suggestion that the entry regarding
destroying of the case property is
manipulated in order to create fake
evidence.

29.  Thereafter, the statement of
accused under Section 313 Cr.P.C. was
recorded separately in which all the
incriminating evidence was put to them.

30. Accused Sanjay Dixit stated that he
has been falsely implicated due to political

rivalry in village-Naraura and denied all the
evidence. Similarly, accused- Harpal denied
all the questions put to him and also stated
that he has been falsely implicated on
account of political rivalry in Naraura.
Accused Pramod Kumar and Sanjay Dixit,
Yogendra and Chandrapal also made similar
statements.

31. Accused-Mahendra  Kumar
Kaushik who was acquitted by the Trial
Court, in his statement under Section 313
Cr.P.C. stated that at the time of incident, he
was posted in the police vigilance
department and his children were residing in
Naraura and due to party faction, he is
falsely implicated.

32. In defence Yogendra produced
three witnesses. Bhagwan Singh (DW-1)
stated that about 20 years ago Devendra
Pratap Gaur was murdered near Kaserkala
Railway crossing when the railway gate was
closed. Two unknown persons did firing. He
was having a medical store and had seen
from inside the door that unknown persons
came on the motorcycle and ran away. This
witness stated that the S.H.O. got his
signature on the memo Ex.Ka.7. He stated
that he informed the S.H.O. that two
unknown persons fired upon the deceased.
He signed on 09.10.1989 and later on came
to know that the deceased is a police officer
who was involved in Maya Tyagi scandal
case. Till the time police arrived at the spot,
there was no family member of the
deceased. In cross-examination by public
prosecutor, he denied that Yogendra was a
history-sheeter and under his influence he
has given the statement. He further stated
that he did not know him previously.

33. DW-2 Balraj Singh stated that on
09.10.1989, he had a shop near the railway
crossing in Kaserkala. On that day, at about
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09:10 AM, one suspended S.H.O. was
murdered. He was sitting in his shop and
person who fired were unknown. This
witness was asked to identify unknown
Yogendra that he was at the spot. The
witness stated that this person was not at the
spot and he had seen him for the first time.
The crowd gathered at the spot and police
came after half an hour then he came to
know that the deceased is one Gaur. This
witness stated that on that day it was Navami
Day and there was a fair due to which there
was huge crowd. He had signed memo on
09.10.1989 i.e. Ex.Ka-7. In cross-
examination, he denied the suggestion that
he came to give statement on the asking of
Yogendra.

34. DW-3- Yogendra Kumar Kumar
stated that he along with deceased Devendra
Prakash Gaur and Mahendra Kumar
Kaushik started from Naraura. He had to go
to Shikarpur and the others have to go
further. Around 9:45 the car was near
Kaserkala railway crossing, Devendra
Prakash Gaur got down from the car to eat
tobacco and he got down to buy cigarette.
When Devendra Prakash Gaur was about to
sit in the car, two unknown persons came
and fired upon Devendra Prakash Gour and
he died at the spot. At that time, his brother
Narendra Kumar Gaur and his father Kanti
Prasad Gaur were not there. This witness
was asked to identify Yogendra and on
seeing him, he stated that he was not there
who fired on the deceased. He further stated
that Devendra Prakash Gaur was involved in
Maya Tyagi scandal case in which two
S.H.O.s" were also murdered and accused
were convicted by the court and were
sentenced for death. He stated that
Mahendra Kumar Kaushik is his cousin
brother, and he used to visit him frequently.
He denied a suggestion that being cousin of
Mahendra Kumar Kaushik or under the

influence of Yogendra, he is making wrong
statements.

35. Thereafter, vide impugned
judgment, the trial Court held the appellants
guilty for the offence punishable under
Sections 302,147, 148, 149 and 392 of I.P.C
whereas one of the accused Mahendra
Kumar Kaushik was acquitted of the charge.
All the accused were also acquitted of
charge under Section 120-B of I.P.C.

36. The accused persons were further
sentenced to undergo substantive sentence
of life imprisonment along with fine and the
aforesaid three appeals have been filed.

37. Learned counsel for the appellant-
Yogendra has argued that the deceased was
having a chequered criminal history as it has
come in the statement of the Investigating
Officer that he was involved in number of
cases of rape and murder. It is also stated
that he was an accused in one Maya Tyagi
scandal case, where he had filed a petition
before the High Court and a stay was
granted. However, the other police officials
involved in that case were convicted to life
imprisonment. The main thrust of argument
of the counsel for appellant is that the
presence of PW-1-Narendra Kumar Gaur,
who is brother of Devendra Prakash Gaur at
the spot is highly doubtful and therefore, he
is not a reliable witness.

a) Learned counsel for the
appellant submits that at the first instance
when the FIR was registered, it is stated that
in the Maruti car, informant-PW-1 along
with his brother deceased-Devendra Prakash
Gaur, father Kanti Prasad Gaur and
Mahendra Kumar Kaushik, Inspector of
U.P. Police were travelling, however, later
on PW-1 took a somersault after 25 days by
stating that the murder of his brother was
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committed by Mahendra Kumar Kaushik in
conspiracy with other accused. PW-1 has
attributed a motive towards Mahendra
Kumar Kaushik that in the election of
Chairman, Naraura, the deceased was
supporting one Omveer Singh whereas
Mahendra Kumar Kaushik and other
accused were supporting Madan Kumar
Vashisht who won the election and
thereafter the accused person came to the
house of deceased and indulged in the firing.
However, later on, the matter was got
compromised by father of PW-1, but the
accused were carrying enmity in their mind.
Thus, PW-1 by changing the entire version
of FIR is not a reliable witness.

b) Learned counsel for the
appellant submits that on the scrutiny of the
entire evidence, the trial court found that
testimony of PW-1 is not reliable so far the
allegation of conspiracy against Mahendra
Kumar Kaushik is concerned and, therefore,
he was acquitted of the charge. Learned
counsel argued that on the same set of
allegation, the other accused though
acquitted of charge of conspiracy, however,
have been wrongly convicted.

c) Learned counsel for appellant
has referred to the statement of Mahendra
Kumar Kaushik which is recorded after
moving an application under Section 315
Cr.P.C. The statement dated 7.8.2012 under
the signature of Mahendra Kumar Kaushik
regarding the incident read as under :

“ On the date of incident, I along
with deceased- Devendra Prakash Gaur
were going in a car from Naraura to
Bulandshahr. At that time in the car,
father of Devendra Prakash Gaur, Kanti
Prasad Gaur or his brother Narendra
Kumar were not there. At about 10:00
A.M., two unknown assailants committed
murder of Devendra Prakash Gaur. He
had gone to the Police Station Dibai
immediately and from Dibai through

wireless message, the family members of
Narendra Kumar Gaur from village
Kesopur Sathla were called. From the
police station, | had gone to my house at
Naraura and regarding this incident, my
statement was recorded by the Inspector,
P.S.- Dibai and | have given the same
statement to him. The family members of
Devendra Prakash Gaur has put pressure
on me in this case to record a false
statement against the accused persons.
When | refused, in a false conspiracy, |
have been nominated in this case. | have
no connection with the accused persons.”

d) Learned counsel for the
appellants submits that this written
statement given by Mahendra Kumar
Kaushik before the Court by following the
procedure of law is duly corroborated from
the statement of PW-4-Prahlad Singh,
Inspector of Police (Rtd.), who was the first
Investigating Officer and from his
investigation, the presence of PW-1 was not
verified. It is next argued that PW-1 has
stated that his clothes as well as clothes of
his father were blood stained when the
deceased Devendra Prakash Gaur was put
inside the car, however, PW-4 has stated that
when PW-1- Narendra Kumar Gaur came to
the police station, his clothes were not blood
stained and if there was any blood on his
clothes, he would have taken his clothes in
possession.

e) It is next argued that as per the
version given by the PW-1, at the first
instance, when their car reached near a
railway crossing which was closed, his
brother deceased Devendra Prakash Gaur
got down from the car to eat tobacco and two
accused came on a bullet motorcycle and
four on white colour ambassador car, they
were carrying firearms. Pramod Kumar kept
the engine of motorcycle on and Chandrapal
kept on engine of car on. First, Sanjay Dixit
and Yogendra opened fire on his brother and
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when he and his father kept his brother
inside the car, Veerpal Singh took the rifle
of his brother which was kept in the car and
then Veerpal and Harpal one by one from
the same rifle fired upon Devenda and he
died at the spot.

Learned counsel submits that it
has come in the statement of first
Investigating Officer i.e. PW-4 as well as of
second Investigating Officer, PW-7 that
from the statements recorded during the
investigation of the shopkeepers who were
having their shops nearby the place of
incident, which is near to a railway crossing,
neither the presence of PW-1 was verified
nor the presence of white colour ambassador
car was proved. Both these witnesses have
named five persons/ shopkeepers, Ram
Kishor, Veer Singh, Sheodan, Nawab
Harpal, Balvir Singh, Agwan Singh, Om
Prakash and Munne Khan etc. who have not
stated that in the ambassador car, accused
came and even did not support that PW-1
Narendra Gaur or his father Kanti Prasad
Gaur were present at the spot.

f) It is next argued that the
presence of PW-1 also stands falsified at the
spot for the reason that the incident is of
09.10.1989 in which, it is stated that in one
Maruti Car No. DNC0966, the deceased and
PW-1 were travelling when the deceased
Devendra Prakash Gaur was murdered.
However, in a strange manner, without there
being any order of the court, PW-4 released
the said car on the Spurdginama in a favour
of the informant. It has come in the
statement of the PW-4- 1.0. that he could not
found any evidence regarding involvement
of Maruti Car in the case and therefore, he
has released the car in favour of the
informant within three days of his own.
Special reference is drawn to the cross-
examination whether this witness clearly
admitted that it was not in his legal domain
to release this car and only the competent

court can only release the car. This shows
that false evidence is created to introduce the
car at spot.

g) Learned counsel further
submits that this car was never subsequently
produced before the trial court despite
issuance of a notice by court and PW-1 gave
an explanation that in a fire incident the car
was destroyed in 1988. Counsel argues that
though it is stated by PW-1 that accused
Veerpal, picked the rifle of the deceased,
when PW-1 and his father had kept the
deceased in an injured condition on the rear
seat of the car, firstly Veerpal fired from the
licensed gun of the deceased and then
Harpal from the same rifle fired upon his
deceased brother one by one and he died at
spot. Learned counsel submits that in cross-
examination this witness has stated that
there were marks of blood stain on the seat
of the car and there were marks of bullet
inside the car. However, PW-4 has clearly
stated that when he inspected the car, neither
he found the blood stained marks nor any
marks of bullet on the body of the car or
inside the car, therefore, he had released the
car in favour of the informant- PW-1.
Learned counsel aruged that this raises a
suspicion that car no. DMC0966 was ever
used by the deceased or PW-1 for travelling
and the deceased being the police officials,
the police manipulated the entire evidence.

h) Learned counsel further
submitted that even the presence of the
second vehicle, namely, white colour
ambassador car is not verified by 1.0. during
the investigation on the basis of the
statements of the aforesaid six persons as
noticed above and therefore, the presence of
the accused persons is highly doubtful.

i) It is next argued that Mahendra
Kumar Kaushik who is the eye witness of
the incident and later on, was nominated as
the accused by PW-1 by making
improvements in the FIR version has also
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not supported the presence of PW-1 at the
spot in view of his written statement dated
07.08.2012 made before the trial court
wherein he has stated that neither father of
the deceased Kanti Prasad Gaur nor
Narendra Kumar Gaur was present at the
spot and two unknown motorcycle-borne
assailants committed the murder of
Devendra Prakash Gaur. Learned counsel
further submits that it is stated by Mahendra
Kumar Kaushik that when he went to the
police station to give an information
regarding the incident, on a wireless
message PW-1 and his family members
were informed and only thereafter, they
came in the police station. In the meantime,
police has reached the spot and started the
inquest proceedings. Learned counsel
submits that since in the inquest
proceedings, there is no details of the FIR,
therefore, there is overwriting regarding
relevant sections of the I.P.C. in the inquest
report which proves that the FIR was ante
timed and the inquest proceedings were
conducted in a manner that unknown
persons have committed the murder of
deceased Devendra Prakash Gaur and later
on, the accused persons were nominated in
the case. Learned counsel next argued that
even after the transfer of the case to
C.B.C.1.D. which was conducted by PW-7,
it is not proved that PW-1 was present at the
spot or that the ambassador car carrying four
accused persons came at the spot. It is
argued that in the investigation of both PW-
4 and PW-7 it has come that two unknown
motorcycle-borne  persons came and
committed the offence.

j) Itis next argued that the car no.
DMC0966 was released in favour of the
informant within three days of the incident
and was never subjected to ballistic
examination also raises a suspicion about
the presence of PW-1 at the spot. It is further
argued that PW-1 regarding the allegation of

the  conspiracy  against  co-accused
Mahendra  Kumar  Kaushik  stands
disbelieved by the trial court and therefore,
he is an witness who cannot be believed with
regard to the statement against the other
accused persons. Learned counsel next
argued that it has come on record that no
recovery of any weapon of offence was
effected from any of the accused which also
proves that they are not involved in the
commission of offence.

k) Learned counsel submits that
though PW-1 states that a licensed rifle of
deceased was taken away by Veerpal after
he and Harpal fired from the same yet it has
come in the statement of PW-7 that despite
asking the family members of the deceased
including PW-1 to produce original license
of the gun, the said was not produced and
therefore, there is absolutely no evidence on
record that the deceased was either having a
license to hold the rifle or was in fact
holding a gun at the time of the incident.

I) It is also argued that as per the
statement of PW-4, the entire case property
i.e. the recovery memo etc. were destroyed
in the police station due to an act of god and
were not produced. Learned counsel submits
that in the absence of any such evidence, the
benefit of doubt should be given to the
appellant as in fact no such documents were
prepared by the police and since the
deceased was a police official, the 1.0. has
created the evidence in favour of the
informant.

m) Learned counsel further
submits that another witness Kanti Prasad
Gaur, father of deceased was never appeared
before the trial court as a witness. It is next
argued that PW-1 is not an eye witness and
he is planted as an eye witness. It is also
submitted that no reliability can be placed on
PW-1 as he has even taken a somersault by
changing his version in the FIR and
nominating the eye witness Mahendra



266 INDIAN LAW REPORTS ALLAHABAD SERIES

Kumar Kaushik as an accused being a
conspirator who was ultimately acquitted by
the trial court.

n) It is next argued that there is no
scientific investigation conducted in the case
to connect the appellants with the
commission of offence. It is argued that as
per own version of the 1.O. the entire
recovery effected with any was destroyed in
fire and no weapon of offence was recovered
from the appellant.

0) Learned counsel further
submits that even the empty bullet which
was recovered at the spot was also not sent
for forensic science examination and the
entire case is based on the solitary statement
of PW-1 which is not at all reliable.

p) Learned counsel for the
appellant further argued that it has come in
the statement of PW-7 that the entire case
property was destroyed due to fire including
the metal empty cartridge which cannot be
destroyed. It is argued that incriminating
evidences of case property like car no.
DMC0966 in which the deceased was
travelling along with the empty bullet and
case diary of the police station were
destroyed and therefore in the absence of the
same, the appellants have wrongly been
convicted. It is submitted that PW-4 has
stated that if PW-1was wearing the blood
stained clothes, he would have taken it to the
custody but even the clothes were not
produced before court.

q) It is next argued that looking
from all angles, the presence of PW-1-
Narendra Kumar Gaur at the place of
occurrence is not proved, therefore, he is not
an eye witness. Learned counsel submits
that this witness has even made material
improvements as the fact stated by him in
court that deceased got down from the car to
eat tobacco is not mentioned in the FIR.
Similarly, the fact that accused Sanjay Sahni
has covered him and his father and they did

not receive any injury, is also not mentioned
in the FIR; PW-4 has stated that as per his
verification PW-1- Narendra Kumar Gaur
and his father-Kanti Prasad Gaur were not
present at the place of occurrence and even
in the statements made by Mahendra Kumar
Kaushik in terms of Section 315 Cr.P.C.
also, he categorically stated that PW-1 was
not present at the spot and all these factors
were not considered by the trial court.
Learned counsel submits that PW-1 was
introduced later on, just to cover up the case
against the accused person is also apparent
from the prosecution evidence that Firstly,
within three days of the incident PW-4
released the car which was case property
without there being any order of the
competent court as admitted by him by
saying that he has committed a mistake.
Secondly, as per PW-7, the entire case
property was destroyed which is entered in
Case Diary at S.No. 69. Thirdly, it is
submitted that in fact there was no such
recovery and rather only evidence is created
in this regard. Fourthly, even there is no
recovery of any weapon from any of the
accused which shows that they had been
falsely implicated. Fifthly, as per PW-4, the
special report sent to superior officers bears
no date, however, it bears the endorsement
of CIJM dated 16.10.1989 which means it
was sent after delay of nine days after
manipulating the evidence. It is lastly
argued that the deceased had chequered
criminal record and it has come in the
prosecution evidence that he was involved
in number of cases of murder and rape
including one infamous Maya Tyagi scandal
case, wherein, other police officials were
convicted and subsequently two police
officers were murdered and there is every
possibility that in the same manner, the
deceased was murdered by unknown
persons and on account of personal enmity
the accused persons were named in the FIR.
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The counsel has submitted that the
testimony of PW-1 is not reliable. The
counsel relies upon Javed Shaukat Ali
Qureshi vs. State of Gujarat, (2023) 9 SCC
164 to submit that it is held by the Supreme
Court while relying upon earlier judgment in
Vadivelu Thevar Vs. State of Madras,
1957 0 AIR (SC) 614 that generally
speaking, oral testimony of a witness can be
classified into three categories namely (i)
Wholly reliable; (ii) Wholly unreliable and
(iii) Neither wholly reliable nor wholly
unreliable. Therefore, this Court finds that
the statement of PW-1 is not at all reliable.

Learned counsel further relied
upon the decision in Kaur Sain Vs. State of
Punjab, 1974 AIR (SC) 329 wherein in
paragraph no. 4, it is observed that defence
witnesses are often untrustworthy but it is
wrong to assume that they always lie and the
prosecution  witnesses  are  always
trustworthy, the prime infirmity from which
the judgment of the high court suffers
consists in this double assumption. It is
submitted that the trial court has given no
weightage to the defence evidence led by th