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Constitution of India, 4
Detention—-murder in a public place
incident become commotion people ran
here and there shop keepe;s douned
their shatter does not cause breach of
public order ipso facto- ~detaining
authority by lacked appllca ,‘Ion of mind
order quashed. ‘

Held- Para 6

We, therefore, see no force in the
contention raised by learned A.G.A. In
our opinion; the submission made by
learned counsel for the petitioner has
sufficient force and is accordingly
accepted “From the facts it is evident
that k‘whlle passing the detention order
< the —detaining authority lacked an
_application of mind to the facts and
' circumstances brought before him.

" (Delivered by Hon’ble S.K. Agarwal, J.)

1. This petition was preferred in
challenge to the order of his detention by
the petitioner dated 7.7.2003 passed by

Article (226~

[2004

the District Magistrate, Deoria, Sri
Deepak Krishna Verma, the detalmng
authority. .

2. The facts of the case are’ that an
incident of murder of one*\Gorakh Nath
Yadav had occurred in, front;bf his semi-
constructed shop where he was sitting on
6.5.2003 at 7.15 p‘ A report of this
incident was registered at the concerned
police station at the. iinstance of one Ravi
Yadav on the same day at 8.30 p.m.

3. In the incident this petitioner
along w1th six more persons allegedly had
partlcf ated with firearms and bombs.

They all came on motorcycles to the
,;fab ove said place where the deceased was
sitting along with other persons. The

deceased was fired upon and bomb was

)" also hurled on him upon his fall. He died

on the spot. The place, where the incident
occurred, is claimed to be a public place.
A Nursing Home and some shops existed
in the vicinity of this place. It is also
claimed that the incident caused
commotion in the area and the people ran
helter-skelter. The shopkeepers too in
panic downed their shutters.

4. The only contention raised by
learned counsel for the petitioner before
us is that the incident simply caused a law
and order problem and did not come
within the purview of any breach of the
public order. It is further stated that when
any such incident occurs people normally
run away from the place of occurrence
and the shopkeepers down their shutters
and remains indoors due to fear. The
persons, who resides in the locality, also
prefers to remain indoor. Therefore, every
such incident does not cause breach of the
public order ipso facto. Such a situation is
dependent upon the expanse of arms of
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the disorder, its effect upon even tempo of
life of the area. Such facts are not
available in this case. The disturbance, if
any, was short-lived.

5. Learned A.G.A., in response to
the submissions, pointed out following
circumstances:

(a) The incident had occurred in a
densely populated area and there exists
some commercial activities also. It
brought to a grinding halt these activities
as a consequence to this incident.

(b) Learned A.G.A. also pointed out that
the incident has taken place near a petrol
pump. There were some construction of a
shop going on. The deceased was sitting
in front of the said shop.

(c) The assailant’s enmity, which find
reference in the First Information Report,
was between Satya Prakash son of Kuld"‘ )
and the deceased. ‘

6. We have given ,thoughtful
consideration to the rival subrmsswris In
our opinion disturbance ‘of th \‘Tgnature in
such incidents are common in any area
where they take place. There does not
appear any disturban the public order
of some lasting endure. It has no where
been stated that t’hé ncident caused any
Chakka jam, etc: organized by the public
eir-repugnance to such an
Public order in itself is a
phenome‘ n; which requires some
substantive disturbance in the even tempo
of the life of the society. In the region or
whole of the township where such an
cident takes place, a temporary

—_disturbance, as a consequence to these

))incidents, is a normal phenomenon and is
> most likely to occur. The shorter the life
of such disturbance is the lower would be
the degree of its potential to disturb the
even tempo of the life of the society. This

“ab ve said fact to disturb the public order.
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is one serious criterion to differentiate or
to draw a wedge between the pubhc order
and the law and order. The mer

allegation in the General Diary etc. that
police force including Circle Ofﬁcer and
S.P. arrived at the spot soon-after the
occurrence is not sufficient \mdlcatlon of
any serious disturbance \,o the public
order. This is utine and normal

practice that senior officers do arrive at
the scene of occurrence to supervise the
investigation.- Therefore this mere fact
does not lead to the conclusion that the
1nc1dent had any potentiality to disturb the

t least no such incident was brought on
record otherwise to amplify any such

)" circumstance. We, therefore, see no force

in the contention raised by learned A.G.A.
In our opinion, the submission made by
learned counsel for the petitioner has
sufficient force and 1is accordingly
accepted. From the facts it is evident that
while passing the detention order the
detaining authority lacked an application
of mind to the facts and circumstances
brought before him.

7. In view of the above said
discussion the writ petition is hereby
allowed. The detention order passed by
the District Magistrate, Deoria, the
detaining  authority, dated 7.7.2003
(Annexure ‘I’ to the writ petition) against
the petitioner is hereby quashed. The
petitioner is in custody. He shall be
released forthwith, if not otherwise
required to be detained in any other
criminal case. There is no order as to
costs.
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Sri S.N. Singh

Sri Shashi Nandan

Sri J.P. Mishra

Counsel for the Respondent:
Sri K.R. Sirohi
Sri Sudhir Agrawal

Constitution of India Article® 226UP

regularisation of Adhoc appomtment (on
the post) outside the preV|ew of “public
service Commission . Rules ~ 1979-
Petitioners appointed on dla s TII post as
adhoc employee prior to 1991, the
minimum quallflcatlonsk for consideration
in view of amendm 2001 as indicated
in circular letter No. 18 dated 8.5.2002-
petitioner held erftltled for regularisation
against eX|st|ng vacanmes

Held: Para 19

In wew Qf the above observations it is
clear that the appointment should be
‘made at initial stage in accordance with
Q. rules.” Incumbent must possess the
_ requisite qualification for the post on the
~ date of appointment and if appointment

. had been made on temporary ad hoc

/ basis, the workman should be permitted
> to continue for long rather the vacancies
should be filled up on permanent basis in
accordance with law. If the statutory
provision or executive instruction
provides for regularisation after

[2004

completing a particular period only then
regularisation is permissible. In special
circumstances, Court may give direction
to consider the case for regularlsatlon
provided continuation on ad hoc basis is
so long that it amounts to arbitfariness
and provisions of Article-—"14 are
attracted. There must be sanctloned post
against which regularlsatlon is sought.
At the same time’ pollcy of the State
enforcing the reservatlon for particular
classes like S.C,, S.T., 0.B.C etc. and
further for women, handicapped and ex-
service men cannot be ignored.

Case law:

1991 (1) SCC 28

1993 (6) JT 593

1988 (1) SCR 335

1996 (10) SCC 656

©1997 (1) JT 243

— AIR 1996 SC 417

1996 (9) SCC 217
AIR 1991 SC 101

(Delivered by Hon'ble R.B. Misra, J.)

Heard Sri S. N. Singh, learned
counsel for the petitioners and Sri K.R.
Sirohi learned counsel for the Judgeship
of Basti, respondent.

1. In this petition prayer has been
made for quashing the advertisement
dated 5.2.2000 issued by the respondent
for recruitment to the class III posts of
ministerial cadre with further prayer for
issuance of mandamus commanding the
respondent to treat the petitioners as
regular in service on the posts held by
them and for payment of salary
admissible to the regular employees.

2. The brief facts necessary for
adjudication of the writ petition are (i) the
petitioners no. 1 and 2 namely Triloki
Nath Dwivedi and Santosh Kumar
Srivastava were appointed on 19.2.1991
and 1.4.1991 respectively in District
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Judgeship of Mirzapur as paid apprentice
on ad-hoc basis @ of Rs. 900/- per month
and were subsequently transferred to
judgeship of Basti and joined there on
20.9.1994 and 13.9.1994 respectively,
since then they are working as class III
employees and are being paid salary as a
regular employees; (ii) Petitioner no. 3 Sri
Ajai Kumar Rai was initially appointed as
Stenographer (Hindi) in Gorakhpur
Judgeship on 5.2.1991 and was
transferred to Judgeship of Basti and had
joined in Judgeship of Basti on 23.9.1994
and since then he is continuously
working; (iii) Petitioner no. 4 Sri Govind
Saran Lal and petitioner no. 5 Sri Anuj
Kumar were initially appointed on fixed

pay of Rs. 950/- per month as Copyist on

9.1.1991 and 3.9.1990 respectively and
are working on the
continuously without any break; (iv.
Petitioner no. 6 Sri Sanjay Kumar Son
was initially appointed on ad hoc basis on
the post of paid apprentice in Lucknow
Judgeship on 17.12.1990 ‘and” was
subsequently transferred<to’ Judgeshlp of
Basti on 12.9.1994 and € then he is
regularly working therel' /")~

3. According to the petitioners they
were appointed in accordance to Rule 269
of General Rules (C1v11) which empowers
the District J lge to make appointment in
emergency Rule 269 is reproduced as

9. District Judge to be informed
work increases for Copyists - If, in
o anmy” court, copying work increases so
N much that the existing staff of copyists
)) cannot cope with it, the head copyists
> shall at once report to the District Judge,
in the case of the court of the District
Judge through the Munsarim of that
court, and in the case of any other court,

app 1nt1nent to

\cnn51dered and
same  post-
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through the presiding officer of the court.
The District Judge shall ascertain
whether any increase of establlshment is
necessary;, and if an
necessary in his opinion, he\shall ‘report
the matter for the order ofthe High
Court. In urgent cases, the District Judge
may employ extra copylsts and report to
the High Court." <

4, Accordin to’the petitioners they
were appomted by proper selection
committee by respective District Judges
prior to June 1991 and at the time of their
initial/ appomtment as adhoc they were in
possession of required qualifications for
) the class III posts,
fore, they are entitled to be
treated/appointed  as
egular employee to the existing class III

" posts in reference to U.P. Regularisation

of Ad hoc Appointment (on the post
outside the purview of Public Service
Commission) Rules, 1979 in short called
"Rules, 1979" as amended from time to
time and in view of the 'Rules, 2001’
which came into effect on 20™ December,
2001 i.e. Uttar Pradesh Regularisation of
Ad-hoc Appointments (on posts outside
the purview of the Public Service
Commission) (Third Amendment) Rules,
2001. The relevant provisions are given as
below :

1.(1) These Rules may be called the
Uttar Pradesh Regularisation of Ad-hoc
Appointment (On posts outside the
Purview  of the  Public  Service
Commission) (Third Amendment) Rules,
2001.

(2) They shall come into force at
once.

2. In the Uttar  Pradesh
Regularisation of Ad-hoc Appointments
(On posts outside the Purview of the
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Public Service commission Rules, 1979 in
rule 4 for existing sub rule (1) set out in
column 1 below, the sub-rule as set out in
column 2 shall be substituted, namely :-
"COLUMN-1
Existing Sub- rule
(i) Any person who-

(i) was directly appointed on ad-
hoc basis before January 1, 1977 and is
continuing in service as such on the date
of commencement of these rules;

(ii) possessed requisite
qualifications prescribed for regular
appointment as the time of such ad-hoc
appointment, and

(iii) has completed or, as the case
may be, after he has completed three

years service shall be considered for

regular appointment in permanent o

temporary vacancy, as may be available,

on the basis of his record and suitability
before any regular appointment is ma

in such vacancy in accordance- Wzth the

relevant rules or orders.

is continuing in serwce as such on the
date of commencement of the Uttar

of Ad-hoc
outside the
Public  Service

(ii) Possessed
alifications  prescribed  for

requisite
regular

- appomtment as the time of such adhoc

)) appointment: and

> (iii) Has completed or, as the case
may be, after he has completed three
years service shall be considered for
regular appointment in permanent or

[2004

temporary vacancy, as may be available,
on the basis of his record and sulmbllzly
before any regular appointment-is-m
in such vacancy in accordance with’
relevant rules or orders.” [/ O

5. According to thé ‘Ppetitioners, the
earlier 'Rules 1979 was, amended by
"Rules 2001" and was k;"promulgated for
the employees o State"of Uttar Pradesh
and the same has beéen adopted by this
High Court as- lndlcated in Circular No.
18/ VII b/ 104/Adm1n (D) dated 8.5.2002.
When initially this writ petition was filed,
the: selectloﬂs to the Class III employees

\ ayed by an interim order dated

59 5 2 OO/of this Court.

> 6. After the exchange of counter and
ejoinder affidavits, it was revealed that

" large number of posts to the class III in

the judgeship of Basti is still in existence,
however the counter affidavit which
preferred in February, 2000 has indicated
the difficulty of judgeship of Basti to
consider the case of the petitioners for
regularisation in absence of any specific
rules of regularisation. In absence of any
prevailing rules of regularisation the
District Judge, Basti was not able to
regularise or treat the petitioners as
regular employee. Subsequently this
Court inquired about the applicability of
'Rules 2001' in the judgeship and High
Court and it was fairly indicated on the
part of Sri K.R. Sirohi learned counsel
appearing for the judgeship of Basti that
'Rules, 2001" has already been adopted by
this Court in the year 2002 as indicated
above. This Court was pleased to pass an
order on 17.9.2003 which reads as
below:-

"Heard Sri Sudhir Agrawal, learned
counsel for District Judge Basti. None
appears on behalf of the petitioners.
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An advertisement dated 2.2.2000,
was made by District Judge Basti for
recruitment to the class IIl post in the
Jjudgeship of Basti. However, the selection
to the class IIl post was stayed by an
interim order dated 9.5.2000, passed by

this court. Counter affidavit/rejoinder
affidavit have been filed. The six
petitioners/claimants prayed for
regularization and  their right of

regularization is yet to be adjudicated
upon. In this consideration keeping in
view the requirement of judgeship of Basti
and its functioning the interim order
dated 9.5.2000, is modified to the extent
that a fresh advertisement shall be
published by the district Judge Basti for
recruitment to the class IIl post in the
Judgeship of Basti and a selection proces:

may be conducted/made in accordance

with the rules and law. Six post of clas:

1II, for which the petitioners are claining;~

shall not be included <li1i1?’f “that
advertisement till fresh/further der of
this court. If the petitioners'/ claim is
found to be justified and th pefztzoners
are given relief in thez\ favour after
Jfinalization of the wri petztzdn otherwise
against these pos. lso “fresh regular
recruitment may be made by the District
Judge. The mterlm order dated 9.5.2000,
in respect of the petitioners and six posts
is effective upto 21" October 2003, or till
any furthe mOdlf cation. The lzberly is

List on 21°" October, 2003, as a part
_ heard matter before me."

> 7. At the time of argument it was

brought to the notice of this Court that a
temporary ban has been imposed by the
Chief Justice of this High Court on the

" Puthuparambil and others Vs.
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administrative side for appointment,
promot10n to the class IV and class III
posts in all the judgeship of dlS/ 1cts of
State of Uttar Pradesh, in = these
circumstances, the District Judges ‘have
stopped making any recru ment/selectlon
however such ban of (Chief Justice on
administrative side has no relevance, and
binding effect in e matters being
adjudicated before this Court and
impediment for obeying a judicial verdict
o as such the
apprehensioﬁk { parties are discarded.

—

N he issue of regularisation has
been onsidered by the Supreme Court

o fri om time and again and the law has been
“laid down in very clear terms in the cases,

i.¢. State of Haryana and others Vs. Piara
ingh and others (Supra); Jacob M.
Kerala
Water Authority and others, 1991 (1)
SCC 28 ; J & K Public Service
Commission etc. Vs. Dr. Narinder Mohan
and others, 1993 (6) JT 593; Dr. A. K.
Jain Vs. Union of India, 1988 (1) SCR
335; E.K. Ramakrishnan and others Vs.
State of Kerala and others, 1996 (10)
SCC 656; and Ashwani Kumar and others
Vs. State of Bihar and others, 1997 (1) JT
243; and the ratio of all those judgments
can be summarized to the extent that the
question as to whether the services of
certain employees appointed on ad hoc
basis should be regularised relates to the
condition of service. The power to
prescribe the conditions of service can be
exercised either by making Rules under
the proviso to Article 309 of the
Constitution of India or any analogous
provision and in the absence of such
Rules, under the instructions issued in
exercise of its executive power. The Court
comes into the picture only to ensure
observance of fundamental rights and
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statutory provisions, Rules and other
instructions, if any, governing the
conditions of service. The main concern
of the Court in such matters is to ensure
the Rules of Law and to see that the
executive acts fairly and gives a fair deal
to its employee consistent with the
requirements of Articles 14 and 16. It also
means that the State should not exploit its
employees nor should it seek to take
advantage of the helplessness and misery
of either the unemployed persons or the
employees, as the case may be. As is
often said, the State must be a model
employer. It is for this reason, it is held
that equal pay must be given for equal
work, which is indeed one of the
Directive Principles of the Constitution. It
is for this very reason it is held that «
person should not be kept in a temporary
or ad hoc status for long. A perusal of the
authorities would show that appointmen:
are as a rule to be made in accordance
with  statutory rules, glvmg ~-equal
opportunity to all the aspirants “apply
for the posts and followmg the. pfevalent

to meet an emergent situation, every
effort should be made to replace them by

Where the
( on ad hoc basis has
con nued for long and the State has made
iles for regularlsatlon regularisation has
o be considered in accordance with the
Where, however, no rules are
operative, it is open to the employees to
~>show that they have been dealt with
arbitrarily and their weak position has
been exploited by keeping them on ad hoc
for long spell of time. However, it is a

[2004

question of fact whether in the given
situation, they were treated arbltrar'l’ N

9. In Khagesh Kumar Vs. Inspector
General of Registration, U.P. and others,
AIR 1996 SC 417, the Supreme Court did
not issue direction for| regularlsanon of
those employees who had: been appointed
on ad hoc basis o “"on daﬂy wages after
the cut off date, i.e. 1.10.1986 as was
ired by the provisions of
U.P. ReguIarlsatlon of Ad hoc
Appointmg:,,nt_ (On  posts outside the
Purview(( of the Public  Service
Comlmsswn) Rules, 1979 and those who
not ‘eligible under the said Rules

& were ‘not given regularisation. The same

‘has been taken by the Supreme

_Court in Inspector General of Registration

nd another Vs. Awadhesh Kumar and
others, 1996 (9) SCC 217. Moreover, the
above referred cases further laid down
that for the purpose of regularisation,
various pre-requisite conditions are to be
fulfilled, i.e. the temporary/ ad hoc
appointment of the employee should be in
consonance with the statutory rules, it
should not be a back-door entry. The
service record of the petitioner should be
satisfactory, the employee should be
eligible and/or qualified for the post at the
time of his initial appointment. There
must be a sanctioned post against which
the employee seeks regularisation and on
the said sanctioned post, there must be a
vacancy. Moreover, regularisation is to be
made according to seniority of the
temporary/ ad hoc employees. The
regularisation  should not be in
contravention of the State Policy
regarding reservation in favour of
Scheduled Castes/ Scheduled tribes and
other backward classes and other
categories for which State has enacted any
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Act or framed rules or issued any
Government Order etc..

10. Similar view has been taken in
Union of India Vs. Vishamber Dutt, 1996
(11) SCC 341: and State of Uttar Pradesh
Vs. U.P. Madhyamik Parishad Kshrimik
Sangh, AIR 1996 SC 708. In the case of
State of Himachal Pradesh Vs. Ashwani
Kumar, 1996 (1) SCC 773, the Apex
Court has held that if an employment is
under a particular Scheme or the
employee is being paid out of the funds of
a Scheme, in case the Scheme comes to
closure or the funds are not available, the
Court has no right to issue direction to
regularise the service of such an employee
or to continue him on some other project
for the reason that "no vested right i
created in a temporary employment."

1. The Court deprecates’ the
practice of making appointments on daily
wages without advertising the va ang:’y or
calling the names from Employment
Exchange in derogation to the provisions
of Articles 14 and 16 of the Constitution
and violative of the fundamental rights of
other eligible person open market.

12.  The qﬁestlon of appointment
dehors the Rules has been considered by
the Suprem Court from time and again
and the Court held that such appomtments
are une orceable and in executable. It is
proposition that any
'iiapp ntment made dehors the Rules
101ates the Public Policy enshrined in the
s and, thus, being void, cannot be
~_enforced. (Vide Smt. Ravinder Sharma
and another Vs. State of Punjab and
»others, (1995) 1 SCC 138; Smt. Harpal
Kaur Chahal Vs. Director, Punjab
Instructions, 1995 (Suppl) 4 SCC 706;
State of Madhya Pradesh Vs. Shyama

’ Transport  Corporation  Vs.
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Pardhi, (1996) 7 SCC 118; State of
Rajasthan Vs. Hitendra Kumar Bhatt
(1997) 6 SCC 574; Patna Univ
Dr. Amita Tiwari, AIR 1997 SC-3
Madhya Pradesh Electrlclty Bﬁard Vs.
S.S. Modh and others, AIR- 1997 SC
3464; Bhagwan Singh Vs State of Punjab
and others, (1999) 9 SCC 573; and
Chancellor Vs. Shankarkk Rao and others,
(1999) 6 SCC 25

13. Appo; tment dehors the Rules
violates the mandate of the provisions of
Articles 14 and 16 of the Constitution as

\ Development Horticulture
! Union Vs. Delhi
T 1n1strat10n AIR 1992 Sc 789; and

State of Haryana and others Vs. Piara

ingh, AIR 1992 SC 2130. In Delhi
D.T.C.
Mazdoor Congress and others, AIR 1991
SC 101, the Supreme Court recognised
the public employment as public property
and held that all persons similarly situated
have a right to share in it though its
enjoyment is subject to the recruitment
rules which must be in consonance with
the Scheme of the Constitution of India.

14. In Dr. M.A. Haque and others
Vs. Union of India and others, (1993) 2
SCC 213, the Supreme Court observed as
under :

T, We cannot lose sight of the
fact that the recruitment rules made under
Article 309 of the Constitution have to be
followed strictly and not in breach. If a
disregard of the rules and by passing of
the Public Service Commissions are
permitted, it will open a back-door for
illegal recruitment without limit. In fact
this Court has, of late, been witnessing a
constant violation of the recruitment rules
and a scant respect for the constitutional
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provisions requiring recruitment to the
services through the Public Service
Commissions. It appears that since this
Court has in some cases permitted
regularisation of the irregularly recruited
employees, some  governments and
authorities  have  been  increasingly
resorted to irregular recruitments. The
result had been that the recruitment rules
and the Public Service Commissions have
been kept in cold storage and candidate
dictated by various considerations are
being recruited as a matter of course."

15.  Deprecating the practice of
making appointment dehors the Rules by
the State or other State instrumentalities
in Dr. Arundhati A. Pargaonkar Vs. State
of Maharashtra, AIR 1995 SC 962, the
Court rejected the claim of the petitione:
therein for regularisation on the ground
long continuous service observmg

"Nor the claim of the appe , that
she having worked as Lecture% ‘without
break for 9 years' on the ‘date  the
advertisement was is ed she should be
deemed to have been: gularised appears

to be well founded. > Eligibility and

continuous working for howsoever long
period should not-be permitted to over-
reach the  lav
selection.
huma

‘Requirement of rules of
be substituted by
considerations. Law must take its

16. The Supreme Court in State of
~ U.P. and others Vs. U.P. State Law
SN Ofﬁcers Association and others, AIR
1994 SC 1654 has observed as under :
> "This being so those who come to be
appointed by such arbitrary procedure
can hardly complain if the termination of
their appointment is equally arbitrary.
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Those who come by the backdoor have to
go by the same door ..... The fact that they
are made by public bodies cannot. vést
them with additional sanctity. -}
appointment made to a pubhc ‘office,
howsoever made, is is,
therefore, no public i}g["kére@tjznvolved in
saving all appointments irrespective of
their mode. From: Jinception some

engagements and contracts may be the
product of the. pemtzon of the spoils
system. There need be no legal anxiety to

«z';;lpr()Vldmg a mode for appointment, the

cutive Instructions/Policy adopted by

_the respondent-society must be there

roviding for a mode of appointment.
Even if no such Executive
Instructions/Policy/Guidelines/Circular
etc. is in existence then a fair procedure
for appointment has to be adopted in
consonance with the provisions of
Articles 14 and 16 of the Constitution.
(Vide Nagpur Improvement Trust Vs.
Yadaorao Jagannath Kumbhare, (1999) 8
SCC 99.

18. A Constitution Bench of the
Supreme Court, in B.R. Kapoor Vs. State
of Tamil Nadu, (2001) 7 SCC 231
(Jayalalitha case) has observed that it is
the duty of the Court to examine whether
the incumbent possesses qualification for
appointment and the manner in which the
appointment came to be made or the
procedure adopted was fair, just and
reasonable and if not, appointment should
be struck down.

19. In view of the above
observations it is clear that the
appointment should be made at initial
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stage in accordance with rules. Incumbent
must possess the requisite qualification
for the post on the date of appointment
and if appointment had been made on
temporary ad hoc basis, the workman
should be permitted to continue for long
rather the vacancies should be filled up on
permanent basis in accordance with law.
If the statutory provision or executive
instruction provides for regularisation
after completing a particular period only
then regularisation is permissible. In
special circumstances, Court may give
direction to consider the case for
regularisation provided continuation on ad
hoc basis is so long that it amounts to
arbitrariness and provisions of Article 14
are attracted. There must be sanctioned
post against which regularisation i

sought. At the same time policy of the

State enforcing the reservation for

particular classes like S.C., S.T,, QB S/

etc. and further for women, handlcapped
and ex-service men cannot be i lgn ‘ed

20. I have heard learned c OLrnsel for
the parties and perused the‘ contents of the
counter affidavit, re301nd ffidavit and
supplementary afﬁ Undlsputedly
large number of va \,,\Cles are available
for recruitment in' the/class I1l/ministerial
cadre in the ]udgeshlp of Basti and the
petltlonersf,,w\ e working continuously to
the class 1II posts as ad-hoc employees
prior to June, 1991 and were in possession
the minimum qualification for the
recrui ment to the class I
ts/ministerial cadre. Since they were

appomted as ad-hoc employees, their
—~._cases are to be considered in view of the

))"Rules, 2001" as adopted by this Court as
>indicated in Circular Letter no. 18 dated
8.5.2002. Therefore, the petitioners are
entitled for regular appointment out of the
existing vacancies. No petitioner shall be
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ignored by virtue of his age on the date of
consideration for regularisation if-such
person was fulfilling age critéria at tt
initial stage of his appointment on thoc
basis. The cases of petitioners are to be
considered forthwith and istrict Judge,
Basti is at liberty (to proceed for
recruitment and selection to the class III
category of posts i \dgeship of Basti in
view of the interim order dated 17.9.2003
of this Court in ~reference to the
advertisement dated 2.2.2000. It is left to
the WlSdOl’n‘ and discretion of District
Judge, Basti® to issue a corrigendum in
sequence to earlier advertisement dated

, \ incorporate upto date

\ earher applicants and  their
apphcatlons and fees irrespective of their

) present age, provided such applicants

intended to participate in selection of
2.2.2000 were within specified age limit.
The inter-se seniority of petitioners after
being awarded regular status in reference
to the newly selected candidates to class
III may be resolved in accordance to the
prevailing rules and laws. This Court had
earlier been pleased to direct by an
interim order dated 17.9.2003 directing
the District Judge, Basti to proceed for the
selection to the class III posts, if
necessary by issuing fresh advertisement
in sequence to the earlier advertisement
dated 2.2.2000 and before that petitioners
are to be considered against the six
regular existing vacancies and the order of
regularisation are to be issued in
consonance to the 'Rules, 2001
accordingly.

In view of the above observations,
the writ petition is allowed. However no
order as to cost.
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ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 5.4.2004

BEFORE
THE HON’BLE VINEET SARAN, J.

Civil Misc. Writ Petition No. 13034 of 2003

Shobh Nath and another

Versus

District Manager, Food Corporation of
India Varanasi, U.P. and others

...Respondents

...Petitioners

Counsel for the Petitioners:
Sri R.C. Gupta

Counsel for the Respondents:
Sri M.P. Singh

Sri N.P. Singh

Sri V.K. Agarwal

Constitution of India,
Appointment on compassionate: gr’dunds-
one of the family member who: seeks
voluntary retirement on medical’ ground
or before attaining the age §5 ‘years-in
view of circular dated 3.7. 96 application
filed with in time—delay . in
forwarding the appllcatlon can not be a
ground for regrettmg t ‘ ~application for
appointment.

Held: Para8

Thus, in my view, the reason for refusing
to give appointment to the petitioner, as
stated ‘i?‘n_kk the impugned order dated
14.6.2002 passed by respondent No. 2 is
ot ‘tenable. The application of the
._petitioner No. 2 had been filed within
“fgtlme as he had not attained the age of 55

> years on 17.3.1998 when he first applied
-~ for voluntary retirement on medical

/) grounds and as such the impugned order
. rejecting the application on the ground
of it being filed beyond the age of 55
years is liable to be quashed. The
petitioner No. 1 is entitled to the benefit
of the circular dated 3.7.1996 for

Nath, ‘
The petitioners have thus prayed for

Senior
Article (226~

[2004

appointment as handling labour on
compassionate grounds in place of his
father, petitioner No. 2. As such this writ
petition deserves to be allowed."
Case law discussed:
AIR 1997 SC 123

AIR 1996 SC 2226
AIR 1994 SC 2148

(Delivered by Hon’ble Vlneet Saran, J.)

1. The petitioner is aggrieved by the
order dated 14.6. 2002 passed by Senior
Regional Manager Food Corporation of
India, (Lucknow, Respondent no.2,
whereby: the application of Petitioner no.2
Jai Rat for appointment of his son Shobh
‘Petitioner no.1, has been rejected.

quashing of the aforesaid order dated
14.6.2002 and also for a direction to the
Regional =~ Manager, Food
Corporation  of  India,  Lucknow,
Respondent no.2, to appoint the Petitioner
no.1 on the post of Handling Labour
(Loader) in accordance with the terms of
the Circular dated 3.7.1996 issued by the
Food Corporation of India.

2. Having heard Sri R.C. Gupta,
learned counsel for the petitioners as well
as Sri M.P. Singh, learned counsel
appearing for the respondents and on
careful perusal of the record and
considering the facts and circumstances of
this case, in my view, this writ petition
deserves to be allowed.

3. The brief facts relevant for the
decision of this case are that Petitioner
no.2 Jai Ram was working as Handling
Labour (Loader) with Food Corporation
of India. On 17.3.1998, before attaining
the age of 55 years, he filed an application
for appointment of his son Shobh Nath,
Petitioner no.1, in his place on the basis of
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the Circular dated 3.7.1996 issued by the
Respondent-Corporation. The right leg of
the petitioner no.2 had been fractured and
was shortened by 4 cm. and thus he was
unable to carry on the work of loading
and unloading. The Circular dated
3.7.1996 provides for Dbenefit of
appointment on compassionate grounds,
only to the employees in handling and
labour category, to a family member of
the worker who seeks voluntary
retirement on medical ground before
attaining the age of 55 years.
Accordingly, on 17.3.1998 the petitioner
no.2 filed an application for appointment
of his son in his place, a copy of which
has been filed as Annexure-C.A.2 to the

counter affidavit filed by the Respondent-

Corporation. Along with the said

application a medical certificate dated
1.2.1998 issued by the Superintendent of "

Upgraded Govt. Hospital, Shle
Varanasi was also enclosed. Undlsputedly
on the basis of the said medical certificate
the petitioner was allowed tolvo untarlly
retire on medical grounds: befere attaining
the age of 55 years. On 27.3.1998 the
Assistant ManageT ‘
Corporation of Ind
application of the petit;
District Manager (for /cons1derat10n On
22.1.2000 the Dlstnct Manager forwarded

eport- ‘of the committee for appointment
'on ‘the post of handling labour. It was

- stated therein that an affidavit of no

)) objection from all major family members
vof petitioner No. 2 had also been
procured. It was admitted that the date of
receipt of the application was 17.3.1998.
While stating that there was no demerit

s
)3
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reported for appointment being given to
the petitioner No. 1, the District Manager
forwarded the apphcatlon of the’petitior
with the comment that vacancy on’ the
said post existed against the/ post of
petitioner No. 2, Jai Ram\ —/

4. By the 1mpugn\dVorder dated
14.6.2002, respondent No. 2 has rejected
the application inf‘ e petitioner only on
the ground that the ‘'said Jai Ram, ex-
handling labour ‘had obtained medical
unfitness certlﬁcate on 10.3.2000 from
the Chlef ‘Medical  Officer/Medical
Superlntendent of Government Upgraded

Hqsp al, Varanasi by which time he had

oskkséd the age limit of 55 years by 1 year

kfka d 10’months and hence the application
for appointment of his son Shobh Nath on

ompasswnate grounds could not be

5. The petitioner No. 2 was born on
10.5.1943. He attained the age of 55 years
on 10.5.1998. In the impugned order also
it is mentioned that the said Jai Ram had
applied for appointment of his son on
compassionate grounds on 17.3.1998,
which was well before he attained the age
of 55 years. Alongwith the said
application  the medical unfitness
certificate was also enclosed, which was
dated 1.2.1998. The said certificate
clearly shows that due to fracture there
was shortening of his right leg by 4 cm.
and he was unable to do the work of
handling labour. Admittedly on the basis
of the same, the petitioner has already
been retired, and as such the respondents
cannot now turn around and claim that the
said certificate was not valid for granting
appointment on compassionate grounds,
although it was found to be valid for
retiring him on medical grounds. The
delay in forwarding and deciding the
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application of petitioner No. 2 for
appointment of his son on compassionate
grounds cannot be attributed to the
petitioner. When the initial application
had been filed on 17.3.1998, he was well
under 55 years of age and the same could
not have been rejected merely on
technical grounds. If any second medical
certificate had been obtained on
10.3.2000, it cannot be said that the
petitioner would not be given the benefit
of the circular dated 3.7.1996 merely
because the said certificate dated
10.3.2000 had been obtained 1 years 10
months after the petitioner No. 2 had
crossed the age limit of 55 years, when
the earlier medical certificate dated

1.2.1998 was already on record and had

also been acted upon. Once the

application of the petitioner No. 2 had-
already been filed and accepted before he

attained the age of 55 years, on the ba
of which petitioner No. 2 had-also been
retired, the respondents cannot deny ‘the
petitioners the benefit of /thelr'"/ own
circular dated 3.7.1996. ;whlch\ provides
for appointment on- anfiassionate
grounds to a family member of the

handling labour who fe’s’voluntarily on
medical grounds be attaining the age
of 55 years. |

6. Srl N.Po Singh, learned counsel

r-the respondents has stated
ere is no vacancy on the post
of han ing labour with the respondent-
<Cr)rporat10n thus a direction to appoint
‘. the petitioner No. 1 on such post on
~, compassionate grounds could not be
N granted In support of his contention he
))has placed reliance on two decisions of
> the Apex Court rendered in Hindustan
Aeronautics Ltd. Vs. Smt. A.Radhika
Thirumalai AIR 1997 S.C. 123 and
Himachal Road Transport Corporation

appearing

[2004

Vs. Dinesh Kumar AIR 1996 S.C. 2226.
In my view the ratio of the said decisions
would not apply to the facts of the present
case as the respondents have thernselves
while forwarding the apphcatlon ‘of the
petitioner, accepted that the vacancy
existed on the post on which the petitioner
No.2 Jai Ram was work 1 g/ As such in
the present case -cannot be said that
there was no Vacancy ~'Learned counsel
for the respondent has also relied upon a
decision of the: Supreme Court in the case
of Life Insurance Corporation of India
Vs. Mrs. Asha Ramchandra Ambekar
AIR 1994 S.C. 2148 which, in my
“also  does mnot help the

o respondents In the said case the
;apporntment on compassionate grounds

was denied on the ground that one
member of the deceased family was
gainfully employed whereas in the present
case there is no such averment that any
member of the family of the petitioners
was gainfully employed nor is there any
such condition in the Circular dated
3.7.1996.

7. Learned counsel for the
petitioners has placed reliance on a
decision of this Court, in Writ Petition
No. 43714 of 2001 Raj Nath Yadav and
another Versus Senior Regional
Officer, Food Corporation of India and
another decided on 2.8.2002, wherein, in
a similar situation, the Corporation was
directed to given appointment, which
order has also been affirmed in Special
Appeal No. 1029 of 2002.

8. Thus, in my view, the reason for
refusing to give appointment to the
petitioner, as stated in the impugned order
dated 14.6.2002 passed by respondent No.
2 is not tenable. The application of the
petitioner No. 2 had been filed within
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time as he had not attained the age of 55
years on 17.3.1998 when he first applied
for voluntary retirement on medical
grounds and as such the impugned order
rejecting the application on the ground of
it being filed beyond the age of 55 years
is liable to be quashed. The petitioner No.
1 is entitled to the benefit of the circular
dated 3.7.1996 for appointment as
handling labour on compassionate
grounds in place of his father, petitioner
No. 2. As such this writ petition deserves
to be allowed.

9. Accordingly, the impugned order
dated 14.6.2002 passed by respondent No.
2 is quashed and the respondents are

directed to give appointment to petitioner

No. 1 Shobh Nath, son of Jai Ram as

Loader, forthwith without any delay No*

order as to costs.
ORIGINAL JURISDICTION /- ;"\xf:/w
CIVIL SIDE S )
DATED: ALLAHABAD 04. 03 2004

BEFORE |
THE HON’BLE V.M. SAHAI J
THE HON'BLE KRISHNA \MURARI J.

Civil Misc. Writ Petition No. 40501 of 1998

Ashok Kumar " - ...Petitioner
L\ Versus

.and others

State of U. ...Respondents
Counéel‘fbr/the Petitioner:

Sri A.P. Sahi

oS "G K. Singh

Counsel for the Respondents:

~ . SriR.P. Goyal

~ Sri Manish Goyal
‘S.C.

Constitution of India Article 226-
Principle of Natural justice-Black listing

Ashok Kumar V. State of U.P. and others 177

the petitioner from approved list of
contractor-without show cause notice-
without opportunity of hearing-held-
Principle of Natural justice wolatlved
order can not sustained. N

W<

Held: Para 5

A show cause notice was required to be
given to the person agalnst whom the
order for blackllstlng isto be passed and
in absence of such notice the order of
blacklisting would be illegal and in
violation of principles of natural justice.
Admittedly no notice or opportunity of
hearing ’WaS’given to the petitioner
before passing the impugned orders. The
argument -of learned counsel for the
respondents that the respondent would

© give )post decisional hearing to the
,—\petlthner cannot be accepted in view of

e law laid down by the apex court.

Case law discussed:

» AIR 1989 SC 620
~ AIR 1975 SC 266

2001 (8) SCC 620
(Delivered by Hon’ble V.M. Sahai, J.)

1. The petitioner is a registered
contractor with Nagar Nigam, Aligarh. He
took contract for construction of shops in
the year 1981. After completion of
constructions final payment was made to
him in 1987. The State Government got
vigilance enquiry conducted against the
officers of Nagar Nigam, Aligarh and on
the basis of ex-parte enquiry report
directed Nagar Nigam, Aligarh on
5.9.1998 to blacklist the petitioner. In
pursuance of this direction of the State
Government, the Nagar Nigam passed an
order on 6.10.1998 blacklisting the
petitioner. Both the orders had been
challenged in the instant writ petition.

2. We have heard Sri A.P. Sahi
learned counsel for the petitioner, learned
standing counsel appearing for respondent
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no.l and Sri Manish Goyal learned
counsel appearing for respondents no.2
and 3.

3. Sri A.P. Sahi learned counsel for
the petitioner has urged that without
issuing any show cause notice or giving
opportunity of hearing, the petitioner
could not be blacklisted. On the other
hand Sri Manish Goyal learned counsel
appearing for respondents no.2 and 3 has
urged that post decisional hearing would
be given to the petitioner and the
impugned order is liable to be upheld.

4. The question involved in this
petition is as to whether before
blacklisting a contractor principles of
natural justice have to be complied with
and opportunity of hearing has to be given

to him or not. This question has been
settled by the apex court. It has been held

in M/s. Erusian Equipment and Chéin‘jééls
Ltd. v. State of West Bengal and another
AIR 1975 SC 266, Raghunath Thakur v.
State of Bihar and others. AIR 1989 SC
620 and Grosons Pharmaceutlcals (P) Ltd.
v. State of U.P. (2001) 8 SCC 604 that an
order of blacklisting inst a contractor
results in civil consequ nces and in such
situation the only/ requlrement of law, in
absence of statutory rules, was to observe
principles of natural justice.

5 ow cause notice was required
to be glven to the person against whom
ffthe order for blacklisting is to be passed
nd inabsence of such notice the order of
cklisting would be illegal and in

~_violation of principles of natural justice.

) Admittedly no notice or opportunity of
> hearing was given to the petitioner before
passing the impugned orders. The
argument of learned counsel for the
respondents that the respondent would

[2004

give post decisional hearing to the
petitioner cannot be accepted in VIeW of
the law laid down by the apex court.

6. In the result, this writ petltlon
succeeds and is allowed. The orders dated
5.9.1998 and 6.10.1998; i assed by the

respondents, Annexures 1 and 2
respectively to the‘ Tit petition, are
quashed. It shall _be open to the

respondents to pass’ a fresh order in
accordance with law.

Thepartles shall bear their own

ORIGINAL JURISDICTION
) CIVIL SIDE
DATED ALLAHABAD 5.3.2004

BEFORE
THE HON’BLE M. KATJU, J.
THE HON’BLE K.N. OJHA, J.

Civil Misc. Writ Petition No. 27317 of 2001

Kaloo Ram ...Petitioner
Versus

State of U.P. and others ...Respondents

Counsel for the Petitioner:

Sri R.K. Pandey
Sri A.C. Srivastava

Counsel for the Respondents:
Sri Pradeep Kumar

Sri Saumitra Singh

S.C.

Land Acquisition Act-Sections 11-A and
17-Applicability-By invoking urgency
clause under S. 17(1) government takes
possession of land- prior to making of
award under S. 11 of L.A. Act- Thus
owner is divested of land, vested with
government- Hence s. 11-A, held, has no
application to cases of acquisition under
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S. 17 of Land Acquisition Act-where can
not take back the possession.

Held: Para 15

In Satendra Prasad Jain and others Vs.
State of U.P. AIR 1993 SC 2517 the
Supreme Court observed that when
Section 17 (1) is applied by invoking the
urgency clause, the Government takes
possession of the land prior to the
making of the award under Section 11,
and thereupon the owner is divested of
the land, which is vested in the
Government. Hence Section 11A has no
application to cases of acquisition under
Section 17 because the land has already
vested in the Government and there is no
provision in the Act by which the land
vested in the Government can be

reverted to the owner, vide Ram Gopal

Varshney Vs. State of U.P. 2004(1) AWC
206.

(Delivered by Hon’ble M. Katju J )
1. This bunch of writ petltlons\hsted

today is being disposed of by,a ommon
judgment. « S

Heard learned'c\o riée fdf;‘the parties.

impugned notiﬁdat1'0nf" under Section 4
read with SﬁCthﬂ 17 of the Land
Acquisition “Act, a copy of which is
Annexure no. 1 to the writ petition. That
notification states that the land in question
is being acquired for Planned Industrial
fz:DeVé;lppment for Greater NOIDA.

3. In a series of the decisions of the
_ Supreme Court and this Court it has been
)) held that acquisition for planned industrial
~, development is for a public purpose vide
Ajay Krishna Singhal and others Vs.
Union of India, (1996) 10 SCC 721. In
the notification it is mentioned that as

Kaloo Ram V. State of U.P. and others 179

there is urgency, hence Section 5A is
being dispensed with. In view of this
recital this Court cannot interfere-v de\Bal
Krishan Gulati Vs. State of U. >, and
others 1991 AWC 1210, M/s” Garg
Farms and others Vs. State ‘of U.P. and
others 1989 AWC 1137/ In. Kunwar Lal
and others Vs. State of U, P. and others
(1989) 1 UPLBEC 772 and in Ram
Narain Rai Vs. State of U.P. (1991)
AWC 341 it has been held that
dispensation’ of Inqulry under Section SA
depends on the subjective satisfaction of
the State Government and hence the Court
cannot interfere. It has also been held
hat where the declaration has

been ‘made by the State Government
_under section 6 (3) that a particular land is
needed for a public purpose, the said
~declaration shall be conclusive evidence
" of the fact that it is so needed.

4. In Baijnath Yadav Vs. State of
U.P. and others, Writ petition no. 12663
of 2002 decided on 19.10.2002 these
decisions have been followed.

5. In Amar Singh and others Vs.
State, Writ petition no. 29031 of 2003,
decided on 11.7.2003 the Court has held
that even Abadi land can be acquired. The
same view was taken in Manvir Singh
Vs. State of U.P. 2003 (1) AWC 116 and
Horam Singh Vs. State of U.P. in writ
petition no. 24670 of 2003 decided on
2.7.2003.

6. In Kashi Nath Vs. State of U.P.
1993 ALJ 154 a Division Bench of this
Court following the decision of the
Supreme Court in Bai Malimabu Vs.
State of Gujrat, AIR 1978 SC 515 held
that the word ‘land’ in Section 3 (a)
includes the superstructures on the land.
Hence Abadi land can be acquired, even if
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there are structures thereon, though, of
course compensation has to be paid for
the same.

7. In Amar Singh’s case (supra) it
has also been held after a detailed
discussion that whether to grant
exemption from acquisition or not is a
purely administrative matter and this
Court could not interfere. It was also held
therein that directions directing disposal
of petitioner’s application for exemption
should not be issued by the Court as this
only results in further delay of the
acquisition proceedings for years and
years.

8. In Ram Charittar and others

Vs. State of U.P. Writ petition no. 15586

of 2001 decided on 4.10.2002 a similar—

view was taken.

9. In Raghubans Mishra'VS%: State
of U.P. and others 1998 (3) AWC 1¢
was held that where inquiry under Se’ctlon
5A has Dbeen dlspens@d j;wlth the
requirement of local pub n
apply in view of U'
of 1974.

mendment no. 8

10. In Glfazmbad Development
Authority Vs. Jan Kalyan Samiti,
(1996) 2 SCC 365 it has been held that
where S. 17 (4) is invoked pub11cat10n of
the notlf ation in local newspapers is not
necessary ~, in view of the U.P.

ffAmendment of the Land Acquisition Act.

11. In some of these petitions, it has
; alleged that the acquisition
))proceedings have lapsed in view of
> Section 11 a. However, in our opinion,
since Section 17 has been invoked and it
has been stated in the counter affidavit
that possession has been taken, there is no

[2004

merit in the submission in view of the
D1V1s10n Bench decision in Maylrendra

executlon of the possession” “in’’memo
possession of the tenure hOlder or anyone
else is that of unauthorlz 1~ occupants,
vide Awadh Behari Yadav 'Vs. State of
Bihar, AIR 1996 SC 122, Bal Mukund
Khatri Educational ‘”and Industrial
Trust Vs. State of Punjab, J.T. 1996 (3)
SC 60, etc., The acquisition proceedings
will not lapse under Section 11 A in this
situation,  vide Patharoo Vs. U.P. Avas
Evam Vlkas Parishad, 2002 (5) AWC

In Daya Shanker and others

'Vs. State of U.P. and others, 1999(1)

AWC 494 it was held that notification

“under section 6 (3) is conclusive evidence

that the land was needed for public
purposes.

13.  In First Land Acquisition
Collector and others Vs. Nirodhi
Prakash Gangoli and another, (2002) 4
SCC 160 the Supreme Court held that
existence of urgency is a matter of
subjective satisfaction of the Government.
Mere delay on the part of the Government
subsequent to its decision to dispense with
inquiry under Section 5A by exercising
power under Section 17 would not
invalidate the decision itself.

14. In Awadh Bihari Yadav and
others Vs. State of Bihar and others
(supra) and Sita Ram Gope and others
Vs. State of Bihar and others, AIR 1996
SC 122 the Supreme Court held that in
case the Government has taken possession
of the land in question under Section 17
of the Act it is not open to the
Government to withdraw from the
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acquisition by issuing notification under
Section 48. In such a case Section 11 A of
the Act is not attracted and the acquisition
proceeding would not lapse even if no
award was made within the period
prescribed by Section 11 A.

15. In Satendra Prasad Jain and
others Vs. State of U.P. AIR 1993 SC
2517 the Supreme Court observed that
when Section 17 (1) is applied by
invoking the wurgency clause, the
Government takes possession of the land
prior to the making of the award under
Section 11, and thereupon the owner is
divested of the land, which is vested in
the Government. Hence Section 11A has

no application to cases of acquisition

under Section 17 because the land has

already vested in the Government and
there is no provision in the Act by which
the land vested in the Government ca,n be~

reverted to the owner, vide Ram Gopal
Varshney Vs. State of U.P. 2004(1)
AWC 206. Yara

16. In view of the above, we find no
merit in these petitipns ‘
The writ petmon,
the interim orders if any, stand vacated.
APPEI;.!-ATE JURISDICTION
. CIVIL SIDE
DATED: ALLAHABAD 05.03.2004

< \ BEFORE
THE HON’BLE TARUN AGARWALA, J.

" Second Appeal No.424 of 1989

...Plaintiff-Appellant
> Versus
" Union of India & another ..

,k Sunder Lal

.Respondents

Sunder Lal V. Union of India and another 181

Counsel for the Appellant:
Sri A.B. Saran
Sri Paramatma Rai

Counsel for the Respondents &
Sri Lal Ji Sinha )
S.C.

Constitution of India, Artlcle 311 (2)-
Railways Act, 1890-S. 139-Removed
from Service enq\u‘lry-charges found
proved Appeal partly allowed-Second
appeal- Appellants contention that
appointment. Ietter filed by opposite
party was not admitted by him so it
cannot - be— 'taken into consideration-
5139 _of  Railways Act provides that
entrles in records on other documents of

agRalIways Administration can be proved
\elther ‘by production of records or by

production of copy of entries certified by
officer having custody of records-in

)~ present case, copy of appointment letter

had been certified by Assistant Security
Officer himself and said document has
been duly proved.

Held: Para

Learned counsel for the appellant further
submitted that the appointment letter
filed by the opposite party was not
admitted by him and therefore, the said
document cannot be taken into
consideration. This contention of the
learned counsel for the appellant is
devoid of any merit. Section 139 of the
Indian Railways Act 1890 provides that
entries in the records or other
documents of a Railway Administration
can be proved either by the production
of the records or other documents or by
the production of a copy of the entries
certified by the Officer having custody of
the records. In the present case copy of
the appointment letter, filed by the
defendants, had been certified by the
Assistant Security Officer himself and the
said document has been duly proved.
Case law discussed:

AIR 1993 SC 205
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(Delivered by Hon’ble Tarun Agarwala, J.)

1. The plaintiff was appointed as a
Rakshak in the Railways vide
appointment letter dated 18.3.1966 issued
by the Assistant Security Officer. The
plaintiff was served with a charge sheet
on the basis of which an enquiry was
initiated. The inquiry officer in his
enquiry report found that the plaintiff was
guilty of the charges framed against him.
On the basis of the enquiry report, the
Assistant Security Officer passed an order
dated 12.9.1978 removing the plaintiff
from the service. The plaintiff filed an
appeal, which was also dismissed by the
appellate  authority.  The  plaintiff

thereafter, filed a suit for a declaration
praying that the order of removal dated

12.9.1978 is illegal, inoperative and voig

and was hit by Article 311 [1] and [2]} of

the Constitution of India. The pla1nt1f
also prayed that he should be deemed to
be in service with all cons
benefits. The defendant in their written
statement contended that the enquiry was
held after following the principles of
natural justice and all/the’ documents
which was asked by the ‘plaintiff were
duly supplied and- full> opportunity was
given to the plamﬁff to lead evidence. The
defendant further submltted that the order
passed by the Assistant Security Officer
removmg” he - plalntlff in service was
Vahdly

2: The trial court after framing the
V suit with costs
holdlng that the order passed by the
Assistant Security Officer removing the
»plaintiff from the service was a valid
order and that there was no violation of
Article 311 [1] and [2] of the Constitution
of India.

[2004

3. Aggrieved by the dismissal of the
suit, the plaintiff filed an appeal before
the lower appellate Court, Wthh\ was
partly decreed. The lower appellate Court
found that the Assistant Securlty ‘Officer
was the appointing authorlty and
therefore, had validly passed the order of
removal of service of the plaintiff. The
appellate Court ﬁmher found that full
opportunity of hearing was given to the
plaintiff and that there was no violation
of the prmCIpleS ‘of natural justice. The
appellate Court, however, found that the
departmental appeal of the plaintiff was
not decided by the appellate authority by
a reasoned order and therefore, directed

& the appellate authority to pass a reasoned

4.  Aggrieved by the aforesaid
decision of the Court below, the plaintiff
has preferred the present second appeal.
At time of the admission of the appeal,
the following substantial question of law
was framed, namely,

“Whether the order of termination
was passed by the appointing
authority?”

5. I have heard Sri Parmatma Rai,
the learned counsel for the appellant and
Sri Lal Ji Sinha, the learned counsel
appearing on behalf of the opposite
parties.

6. Sri Parmatama Rai, the learned
counsel for the appellant contended that
the plaintiff was appointed by the Chief
Security Officer and therefore, the
appointing authority, namely, the Chief
Security Officer could only remove the
plaintiff from the service and, therefore,
the order of removal passed by the
Assistant Security Officer was invalid and
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against the provisions of the rules. The
arguments of the learned counsel for the
appellant is devoid of any merit.

7. From a perusal of the appointment
letter [Paper No.47-C], which has been
filed by the defendants before the Court
below, it is clear that the appointment
letter issued in favour of the plaintiff was
issued by the Assistant Security Officer.

8. The contention of the learned
counsel for the appellant that the
appointment letter was issued by the
Chief Security Officer is therefore,
incorrect. Since the appointment letter
was issued by the Assistant Security

Officer, he being the appointing authority

was empowered to issue an order o

removal of service of the plaintiff. In the
present case, the order of removal was

passed by the Assistant Security Ofﬁc

Thus, I hold that the Assistant\Sécu‘rif}’?

Officer was the appointing authc r1ty of
the plaintiff and was empowered to pass
an order of removal of se 1Ce of the
plaintiff.

9. Sri Lal ] tha, the learned
Senior Counsel for the ‘opposite parties
has invited my attention to a judgment of
the Supreme Court, in Union of India v.
Rajendra, Smgh reported in AIR 1993
SC 205 wherein the Supreme Court held
that the p“ower of appointment of a
Rakshak does not vest merely with the
<Ch1ef Securlty Officer, but also gives
. power to the Assistant Security Officer to
appoint a Rakshak.

Learned counsel for the
> further submitted that the
appointment letter filed by the opposite
party was not admitted by him and
therefore, the said document cannot be
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taken into consideration. This contention
of the learned counsel for the appellant is
devoid of any merit. Section 139 of the
Indian Railways Act 1890 provides that
entries in the records or other d@cuments
of a Railway Admmlstratlon can be
proved either by the production of the
records or other documents or by the
production of a co y of the entries
certified by the Ofﬁcer having custody of
the records. In. t \;:present case copy of
the appomtment letter, filed by the
defendants, had been certified by the
Ass1stant Securlty Officer himself and the
said: document has been duly proved.

. In view of the aforesaid, there is
erlt in the appeal and is dismissed. In

the circumstances of the case, the parties

hall bear their own costs.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 18.3.2004

BEFORE

THE HON’BLE V.M. SAHAI, J.
THE HON’BLE KRISHNA MURARI, J.

Civil Misc. Writ Petition No. 39749 of 1999

Sri Shiv Lal Pal ...Petitioner
Versus

District Magistrate, Mirzapur and others

...Respondents

Counsel for the Petitioner:
Sri Rahul Sripat
Miss Suman Jaiswal

Counsel for the Respondents:
Sri V.K. Singh

Sri Y.D. Mohan

S.C.

U.P. Gaon Sabha and Bhumi Prabandhak
Mandal- Para 60 (2) (Kha)-Grant of lease
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fishery right by S.D.M.- jurisdiction-
Held, Para 60 (2) (Kha) of Manual
employees S.D.O. to grant fishery lease
even without consulting Land
Management Committee — said para also
protects customary rights of irrigation
etc. from Ponds.

Held: Para 10 & 12

It is thus clear that paragraph
60(2)(Kha) of the Manual empowers the
Sub Divisional Officer to grant fishery
lease even without consulting the Land
Management committee. In view of the
aforesaid legal provisions the first
contention of the learned Counsel for the
petitioner, that fishery lease can only be
granted by the Land Management
Committee and respondent no. 2 has not
jurisdiction, is liable to be rejected.

The last submission advanced by thf,\e,

learned counsel or the petitioner, that

since pond in question is the only sourcé,_f/”
of irrigation and has always been used'"

for the said purpose as such it cannot be
leased to be rejected. Paragraph 60(2)
(kha) of the manual protects the
customary rights of washmg cloths,
excavation of earth and irrigation etc.
from the pond and tank leased out for
fishing rights. Thus}i ase/in favour of
respondent no. 3 be »subject to and
without prejudice to’ the customary
rights of irrigatio’n_ffljom the pond in not
liable to be cancelled, on the ground that
it affects the right of irrigation.

Case law discussed:

1997 (3)AWC 1965

(Dehveredby Hon’ble Krishna Murari, J.)

* 1. By means of this petition filed
VU der Article 226 of the Constitution of
the petitioner has prayed for
" quashing of lease of fishing rights in plot
“no. 52 area 1.896 hectare situate in village
Tendua Kalan District Mirzapur executed
in favour of respondent no. 5. The
petitioner has also prayed for a writ of
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mandamus commanding the respondent
authorities not to make any allotment of
the said pond to any persofi . )
purpose other than irrigation.

2. We have heard Miss Suman
Jaiswal, learned counsel for the petitioner
and Sri Y.D. Mohan, holdmg brief of Sri
V.K. Singh counself\ for the respondent
and the learned Standir

3. The fﬁshery lease granted to
respondent no. 5 has been challenged on
the ground ¢ that respondent no.2, Sub
Divisional Magistrate has no power to
]unsdlctlon to grant any lease , and under

,r‘the \pr0v1s1ons of UP.ZA. & L R. Act the

id power is vested only in the Land

~ Management Commiittee.

4. It has further been contended that
lease has been executed by the respondent
no. 2 without inviting any tender or
following any procedure. The pond in
dispute has always been wused for
irrigation purpose and there being no
other source of irrigation the pond could
not have been allotted for fishing. It has
also been urged that Gaon Sabha passed
an unanimous resolution dated 30.8.99 to
the effect that pond in question may be
kept reserved only for irrigation purposes
and may not be allotted to any person.

5. A counter affidavit has been filed
on behalf of the respondent no. 5 denying
the aforesaid allegations. It has been
stated in the counter affidavit that date of
auction was well advertised and a large
number of persons participated. The
respondent was the highest bidder and
thus lease was executed in her favour. The
fact that pond in question is the only
source of irrigation has also been denied
in the counter affidavit that a large
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number of members of Gaon Panchayat
filed affidavits before Sub Divisional
Officer, stating therein that there exists no
resolution dated 30.8.99 and there is no
objection to the settlement of lease rights
for fishing in favour of respondent no. 5.

6. Lease of fishing rights in any
pond and tank vested in Gaon Sabha is
regulated by the Provisions of U.P.Z.A.&
L.R. Act (for short the Act) and rules
framed there wunder and various
government orders issued on the subject
and contained in Paragraph 60 of U.P.
Gaon Sabha and Bhumi Prabandhak
Manual (for short the manual). The
Manual is a compilation of various orders
and Directions issued by
government from time to time under the
provisions of the Act and the Rules.

7. Section 126 (1) of the!’

empowers the State Government to issue

such order and direction to . the\ Land
Management Committee relatm
directions  of  Land [/ Mahagement
Committee relating to - “function as
enumerated under Section 28-B of U.P.
Panchayat Raj Act w 1chmcludes within
its ambit the development of fisheries,
ponds and tanks. Epranatlon 1 to Rule
115-B  of the Rules provides that
directions co tained in the Manual shall
be deeme to’ be directions issued in
accordan > with Rule 115-A.

Thus, in view of Section 126 of
e Act read with Rule 115-A and 115-B
of the Rules, orders and directions issued

- by the State Government contained in the

))Manual are statutory in nature and have
> the force of law. Our view finds support
from another Division Bench decision of
this Court in the case of Gram panchayat
Kanta Guljarpur Unnao Vs. Collector

the State
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Unnao and others reported in 1997 (3)
AWC 1965 wherein, it has been held that
the provisions of paragraph 60 of \the
Gaon Sabha Manual have statutory\ oI«

9. Complete proceéiiref\forff‘grant of
fishing lease in contained in- ‘paragraph 60
(2) (kha) of the Manual a \,amended from

subject. It prov1de],,that lease of fishery
rights as far as possible, may be settled in
camps orgamzed for the purpose at Tehsil
level by Sub Divisional Officer in
consultatlon ‘with the Land Management

Com ittec. However, in cases, where
he Land Management Committee
S 1 ‘able to settle fishery lease or the Sub

visional Officer considers it fit to do so
e can grant lease even without any

“resolution of the Land Management

Committee. It is further provided that any
customary rights of washing cloths,
irrigation, excavation of earth etc from the
pond or tank shall continue as usual and
settlement of fishing rights shall not in
any manner affect such customary rights
shall not in any manner affect such
customary rights. It also provides that
lease deed shall contain a condition that
lessee shall not interfere in any such
customary rights.

10. It is thus clear that paragraph 60
(2) (Kha) of the Manual empowers the
Sub Divisional Officer to grant fishery
lease even without consulting the Land
Management committee. In view of the
aforesaid legal provisions the first
contention of the learned Counsel for the
petitioner, that fishery lease can only be
granted by the Land Management
Committee and respondent no. 2 has not
jurisdiction, is liable to be rejected.
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11. The next contention advanced on
behalf of the petitioner pointing out
various defects in the procedure adopted
by respondent no. 2 in the process of
granting lease to the petitioner are factual
in nature. No material has been brought
on record of the writ petition to
substantiate  the  allegations. = The
resolution of gaon sabha dated 30.8.99 for
keeping the pond reserved for irrigation
purpose have not only been denied by the
respondent no. 5 in the counter affidavit
but affidavit of members of Gram
panchayat have also been filed along with
counter affidavit stating that the said
resolution dated 30.9.99 is farzi and
manufactured and as a matter of fact, no

such resolution was ever passed. All these

are disputed questions of fact whicl
cannot be gone into by us
exercising the powers
Article 226 of the Constitution.

12. The last submission adya‘ 1ced by
the learned counsel or the petL‘ﬁé ot, that
since pond in question is: th'e on}y source
of irrigation and has always been used for
the said purpose as suc t cannot be
leased to be rejected. Paragraph 60(2)
(kha) of the ‘manuy protects the
customary r1ght§ of washing cloths,
excavation of ‘earth and irrigation etc.
from the pond and tank leased out for
fishing rights. Thus lease in favour of
respondent no. 3 being subject to and
w1th0ut prejudlce to the customary rights
of 1rr1gat10n from the pond in not liable to
"fi;,be cancelled, on the ground that it affects
“the‘rlght of irrigation.

, 13. In view of the aforesaid
> discussion the reliefs prayed for in the
writ petition cannot be granted. The writ
petition fails and is accordingly,
dismissed.

while*
conferred by
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14. However, in the facts and
circumstances, there shall be no order as
to cost. ’

ORIGINAL JURISDICTION O
CIVIL SIDE
DATED: ALLAHABAD 22.3,2

BEFORE
THE HON’BLE 'VNJANI KUMAR, J.

Civil Misc. Wr|t Petltlon No. 11625 of 2004

The Commlttee of Management and

another N ..Petitioners
NN Versus

\e ‘of U.P. & others ..

The‘; .Respondents

f‘CounseI for the Petitioners:

{ 1‘;Yat|nd ra

- Counsel for the Respondents:

Sri L.R. Singh
S.C.

Societies Registration Act, 1860-S. 12-D-
Appeal before Commissioner-
Maintainability- Grant of renewal and
registration of list of management of
society by Assistant Registrar- Order set
aside in appeal by Commissioner- Writ
against-In view of S. 12-D of the Act, no
appeal has against order impugned-
impugned order passed in appeal by
Commissioner held without jurisdiction.

Held: Para 4

Learned counsel appearing on behalf of
the petitioner argued that in view of the
provisions of Section 12-D of the
Societies Registration Act, 1860, no
appeal lies against the order impugned
in the present writ petition, is wholly
without jurisdiction. A perusal of the
Section 12-D of the Societies
Registration Act, 1860, referred to
above, clearly demonstrate that the
contention of learned counsel for the
petitioners has substance.
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(Delivered by Hon’ble Anjani Kumar, J.)

1. Heard Sri Yatindra, learned
counsel appearing on behalf of the
petitioners and the learned Standing
Counsel, who has accepted notice on
behalf of Respondents 1 and 2 as well as
Sri Indra Raj Singh, learned counsel for
the Respondent no. 3.

2. The Petitioners, by means of
present writ petition under Article 226 of
the Constitution of India, have challenged
the order dated 3™ March, 2003, passed
by the Commissioner, Varanasi Division,
Varanasi, copy whereof is appended as
Annexure 16 to the writ petition, whereby
the Commissioner purporting to act under
Section 12-D of the Societies Registration
Act, 1860, as amended in the State o

U.P., set aside the order dated 4" April-

2002 passed by Assistant Reglstr )
Firms, Societies and Chits, < Varanam
Region, Varanasi by which the Assrstant
Registrar has granted renewal and
registered the list of the: managernent of
society produced before him

regist tlon in certain
‘eire mstances.....(1) Notwithstanding
nything contarned in this Act, the

Re gistrar may, by order in writing, cancel

- the registration of any society on any of

the following grounds-

(a) that the registration of the society or of
its name or change of name (is) contrary
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to the provisions of this Act, or of any
other law for the time being in forc ~

(b) that its activities or proposed ivities
have been or are or will be subversrve of
the objects of the socrety ‘opposed to
public policy.

(c) that the reglstratron or the certificate
of renewal has been obtained by
misrepresentatio

Provrded J/that no order of
cancellatron of registration of any society
shallrb’ passed until the soc1ety has been

o 1ts name or object or of showing cause

ainst the action proposed to be taken in

regard to it.

(2) An appeal against an order made
under sub section (1) may be preferred to
the Commissioner of the Division in
whose jurisdiction the Headquarter to the
society lies, within one month from the
ate of communication of such order.

(3) The decision of the Commissioner
under Sub section (2) shall be final and
shall not be called in question in any
court.”

4. Learned counsel appearing on
behalf of the petitioner argued that in
view of the provisions of Section 12-D of
the Societies Registration Act, 1860, no
appeal lies against the order impugned in
the present writ petition, is wholly
without jurisdiction. A perusal of the
Section 12-D of the Societies Registration
Act, 1860, referred to above, clearly
demonstrate that the contention of learned
counsel for the petitioners has substance.
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5. Since it is agreed between the cannot assert that on basis of material
parties that in the present controversy on record before trial Court till passing of
pure questions of law are involved, exparte decree can be said to be nullity

. L. on without jurisdiction-Held, petltloner
therefore there is no need to invite any cannot be permitted to challenge decree

counter affidavit and the matter be on ground of nullity in execution
decided finally. proceedings on basis of material brought
on record for first tlme; > execution

6. In view of what has been stated proceedings itself.
above, without entering into the merits of
otherwise of this case, this writ petition

succeeds andrdis allowed. The impugned In the instant cas the tenant-petitioner
order dated 3" March, 2004, Annexure-16 is questioning the jurisdiction of the

Held: Para 10

to the writ petition is quashed. Court to pass the decree which is sought
—_— to be executed on the basis of material

ORIGINAL JURISDICTION brought on’'record only in execution

CIVIL SIDE proceedings consisting of pleas taken by

DATED: ALLAHABAD 22.03.2004 K.D:A. jn the earlier suit. Neither the
*«gpetltloner has asserted nor he can assert

BEFORE —that on' the basis of material on record

before the trial court till the date of
passing of the ex-parte decree, the
v decree can be said to be nullity or
without jurisdiction. Petitioner in view

of the aforesaid authority of the

Virendra Singh Pal Petltloner - Supreme Court cannot be permitted to

THE HON’BLE S.U. KHAN, J.

Civil Misc. Writ Petition No. 3891 of 2004}/;/,,

Versus o~ challenge the decree on the ground that
Judge, Small Causes COUD‘{/' Kanpur it was nullity in execution proceedings
Nagar, and others < .-Respondents on the basis of material brought on

record for the first time in the execution
proceedings itself by him.
Case law discussed:
AIR 1972 SC 1371
AIR 1994 SC 853
AIR 1996 SC 1819
2003 ACJ 1966
Counsel for: the Respondents (2004) 1 AWC 6
S.C. &\ (2004) 1 AWC 247
<\ (1990) 1 SCC 193
Code cof Civil Procedure, 1908-Section AIR 1997 SC 122
47-U.P. Provincial Small Causes Courts AIR 2002 SC 569 & 665
Act-S.17-Suit for eviction and arrears of AIR 1998 SC 2549

Counsel for the Pe tloner.~
Sri Sankatha Rai <
Sri Dr. Vinod Kuma

Sri Vijay Kumar Rai

< rent-Exparte decree-Restoration AIR 1970 SC 1475
_application dismissed-Execution-
' objection denying plaintiffs title as (Delivered by Hon’ble S.U. Khan, J.)

.\ already acquired by KDA-Rejection by
’/ 3SCC-Revision dismissed-petition 1. This is tenant’s writ petition
> questioning Court’s jurisdiction to pass : pe )
decree-sought to be executed on basis of Landlord respondent filed a suit for
material brought on record only in eviction against the tenant petitioner
execution proceeding consisting of pleas being SCC Suit No. 360 of 1996 on the
taken by K.D.A. in earlier suit-petitioner
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file of JSCC Kanpur Nagar. According to
the plaint of the said suit provisions of
U.P. Act No. 13 of 1972 were not
applicable to the shop in dispute;
defendant was the tenant of the shop in
dispute on behalf of the plaintiff at the
rate of Rs. 450/- per month; the tenant had
taken the shop on rent for five years
which period had expired and that tenant
had not paid the rent for more than four
months  inspite of notice dated
18.10.1995. The tenant had not appeared
in the suit hence it was decreed exparte on
14.5.1999 by JSCC, Kanpur Nagar. The
suit was filed on 21.8.1996. Prior to filing
of the aforesaid suit for ejectment plaintiff
had filed another Regular Suit No. 524 of
1996 against Kanpur Development
Authority and tenant Veerendra Singh Pa
who was also defendant in the suit fo

ejectment. The suit was dismissed in

default. The case of the petitioner is! tha
in the suit for ejectment no noﬁce or
summons was served upon him.-~
petitioner on 16.8.2001 filed''rest
application for setting aside the exparte
decree and judgment dated 14.5.1999
alongwith an application u/s;17 PSCC Act
for permission to fu h securlty instead
of depositing of dec 1 amount in cash.
The apphcatlon to furnish security was
rejected on the ~same date ie. on

the plaintiff
said execution

supplemented by supplementary objection
dated 27.10.2001. The main thrust of the
»petitioner in his objection in execution
application was that the plaintiff was not
owner of the shop in dispute as the same
had already been acquired by Kanpur
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Development Authority. In the said
objections reliance was placed upon the
defence  taken by  the® N
Development Authority in O.S. No., 524
of 1996 and on the documents filed by the
Kanpur Development Authorﬁy in the
said suit. One of the objections was that
the decree was bad to the exte
for  non- 1mpleadment\
Development Auth ity. The objections
were rejected by JSCC, Kanpur Nagar on
4.12.2003 (executlon application and the
objections were, numbered as Case No.
65/74/99). Agalnst the said order dated
4.12.2003 the petitioner filed revision
belng CC Revision No. 101/2003. The

| revision was dismissed in limine by
ict’ Judge, Kanpur Nagar on

\:19;12 2003. This writ petition is directed

gainst the aforesaid order rejecting the
objections of the petitioner in execution.

2. In para 28 (ii) of the writ petition
it has been mentioned that the restoration
application of the petitioner was
dismissed by JSCC, Kanpur Nagar for
want of compliance of provisions of
Section 17 of PSCC Act. In the instant
writ petition prayer for quashing plaint of
SCC Suit No. 360/96, orders dated
4.12.2003,14.5.1999,16.8.2001 and
19.12.2003 has been made.

3. The solitary argument of the
learned counsel for the petitioner is that
the exparte decree passed by JSCC dated
14.9.1990 is without jurisdiction, hence it
could be questioned and set aside in
execution proceedings also. Learned
counsel for the petitioner has placed
reliance upon the following authorities:

1. AIR 1972 SC 1371,
AIR 1994 SC 853,
AIR 1996 SC 1819,
2003 ACJ 1966,

Sl
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5. 2004 (1) AWC 6 and
6. 2004(1) AWC 247.

4. This question has been dealt with
in detail in 1990(1) SCC 193 which is a
judgment by three Hon’ble Judges and
has been referred to in AIR 1996 SC 1819
(supra). In this regard reference can also
be made to AIR 1997 SC 122.

5. The question of dispossession of
landlord by paramount title holder has
been discussed in two recent authorities of
Supreme Court reported in AIR 2002 SC
569 and 665. In the latter authority (O.P.
Gupta Versus R.B. Goel), it has been held
that firstly evidence to that affect must

property be brought on record by the
tenant. In the said case during pendenc\*'

of appeal the said fact was stated in ar

affidavit filed by the tenant in appeal.

Written Statement was not got amended
The Supreme Court held that the said: plea

/‘;therefore be
objection in

Goel) it was ajso -held that unless there
was an order of resumption and forfeiture
‘_;kthe‘ Development Authority
¢ landlord, the plea of

6. In the aforesaid earlier authority
of the Supreme Court (Vashu Deo Versus
»Bal Kishan) three principles have been
laid down for application of plea of
dispossession by paramount titleholder:-
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(i) The party evicting must have a good
and present title to the property. N
(i) The tenant must have quit ed\ or
directly attorned to the paramount
titleholder against his will. (" <

(ii1) Either the landlord must be w11hng or
be a consenting party to. ‘such direct
attornment by his tenant to. the paramount
titleholder or there 1 ust be an event, such
as a change in law or passing of decree by
a competent court which would dispense
with the need of consent or willingness on
the part of the landlord and so bind him as
would enable the tenant handing over
posseSsmn or attorning in favour of the
paramo nt title holder directly, or in other

& word the paramount title holder must be

ed,W1th such legal process for eviction

_as.can not be lawfully resisted (para 12).

In the instant case none of the
aforesaid conditions is satisfied.

7. Even otherwise JSCC while
deciding suit for eviction filed by alleged
landlord against his alleged tenant has got
full jurisdiction to decide the question of
title incidentally for the purposes of the
decision of the suit (it is another matter
that said decision may not operate or res
judicata in regular suit based upon title.)
In this regard reference may be made to
AIR 1998 SC 2549. It can not therefore
be said that the order of the JSCC
decreeing the suit was without jurisdiction
and nullity regarding title of the plaintiff
respondent for the purpose of deciding the
suit for eviction. Objection u/s 47 of CPC
on the basis that the landlord had no title
or JSCC had no jurisdiction to decide
question of title is not maintainable.

8. Objections u/s 47 CPC on the
ground of decree being nullity as having
been passed by court having no
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jurisdiction can be permitted to be raised
only in rarest of rare cases. It can not be
permitted to be used as second inning of
litigation. Even if all the allegations made
by the tenant are taken to be correct still it
cannot be said that the JSCC while
deciding the suit had no jurisdiction to
decide the said points and objections.

9. In V.D. Modi Vs. R.A. Rahman,
A.LR. 1970 S.C. 1475 it has been held in
para-7:-

“When the decree is made by a Court
which has no inherent jurisdiction to
make it, objection as to its validity may be
raised in an execution proceeding if the
objection appears on the face of the

record: where the objection as to the

jurisdiction of the Court to pass the decre:

does not appear on the face of the record

and requires examination of the questions

raised and decided at the trial or which” /'

could have been but have not been faiéé'd
the executing court will have
jurisdiction to entertain an objectlon as to
the validity of the decre¢ even on the
ground of absence of ]urlSdl S 10ﬁ

10. In the in: ant case the tenant-
petitioner is questlon ng the Jur1sd1ct10n
of the Court to pass the decree which is
sought to be ‘executed on the basis of
material brought on record only in
execution proceedlngs consisting of pleas
taken , by K.D.A. in the earlier suit.
Nelther ‘the petitioner has asserted nor he
< n‘és‘séft that on the basis of material on
ord before the trial court till the date of
ssing of the ex-parte decree, the decree

can be said to be nullity or without

Jjurisdiction.  Petitioner in view of the
> aforesaid authority of the Supreme Court
cannot be permitted to challenge the
decree on the ground that it was nullity in
execution proceedings on the basis of
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material brought on record for the first
time in the execution proceedings itself by

Accordingly, there is no mentf'ln this
petition and it is dlsmlsse N

11. The tenant petrtloner is granted
three months time to'vacate provided that
within one month rom today he files an
under taking before ISCC to the affect
that on or~ before the expiry of the
aforesaid perlod of three months he will
w1111ng1y vacate and hand over the
posseSsmn of the property in dispute to
the« landlord

' ORIGINAL JURISDICTION
) CIVIL SIDE
DATED: ALLAHABAD

BEFORE
THE HON’BLE M. KATJU, J.
THE HON’BLE R.S. TRIPATHI, J.

Civil Misc. Writ Petition No. 2594 of 2002

Sukhveer and others ...Petitioners
Versus

State of U.P. through

Gautambudh Nagar and others

...Respondents

Collector,

Counsel for the Petitioners:
Sri Pankaj Mithal

Counsel for the Respondents:
Sri A.K. Mishra

Sri Vivek Saran

S.C.

Land Acquisition Act-Ss. 4, 6 and 11-A-
Land acquisition-Notification under S. 6
issued after one year from publication of
notification under S.4-Held, invalid-
Possession of land also not taken-Land in
question not vested with NOIDA-Further
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no award made till date-held,
proceedings lapsed under S. 11-A.

Held: Para 7

In paragraph 4 it is stated that the
petitioners are still in the possession of
the land in dispute and the land has not
vested in NOIDA. Till now the award has
not been made and hence proceedings
have lapsed under Section 11-A. The
notification under Section 4 was last
published on 31.10.1994 whereas the
notification wunder Section 6 was
published on 10.11.1995 i.e. after one
year of the notification under Section 4.
Hence it is invalid.

Case law discussed:
C.M.W.P.No. 27317 of 2001,
5.3.2004

decided on

(Delivered by Hon’ble M. Katju, J.) <

1. This writ petition has been filed

for a mandamus declarlng the ‘lan
acquisition proceedings in pursuance, of
the notification dated 25.2.1994and
10.11.1995 as having lapsed by\ rtue of
Section 11-A of the Land Acquisition
Act. It has also been prayed that the
respondents be dlrected not‘to interfere
with the petitioners possession over the
land in dispute.

Heard 1 arn di':ébunsel for the parties.

2. . The petitioners claimed to be
recorded as tenure holders of the khasra
plots as. stated in paragraphs 2 and 3 of

‘the wnt ‘petition and they claimed to be in
" actual physical possession. On the request
< of he New Okhla Industrial Development
~ Authority (NOIDA) a notification was
issued under Section 4 of the Land
> Acquisition Act on 25.2.1994 vide
Annexure 2 to the writ petition. A perusal
of this notification shows that the land
was being acquired for the planned
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industrial ~ development in  district
Ghaziabad through NOIDA and there was
urgency and Section 17 of the Act. Was
invoked.

3. It is alleged in paragraph‘9 of the
writ petition that the notlﬁcatlon was
never pasted at any consplcuous place in
the locality nor announced by beat of
drums. Thereafter notification under
Section 6 was. issued on 10.11.1995 vide
Annexure 3 to the writ petition.

4. In nyﬁzri/ragraph 13 of the writ
ion it is alleged that the notification
Section 4 was last alleged to be

ka,r‘pub‘hshed on 31.10.1994. Hence there can

~no-valid publication under Section 6

after 31.10.1995. Hence it is alleged that

he publication of the notification under
Section 6 either on 3.7.1997 or on
4.7.1997 was invalid.

5. In paragraph 18 and 19 of the writ
petition it is alleged that the proceedings
have lapsed in view of Section 11-A of
the Land Acquisition Act since no award
was made within two years of the
publication of declaration under Section
6. It is alleged that the land never vested
in the State as possession was not taken
over within the said period of two years.
It is alleged in paragraph 21 that the very
fact that no steps were taken to take
possession shows that there was no
urgency in the matter. For the first time
on 12.11.2001 the Collector, Gautambudh
Nagar offered 80% of the estimated
compensation under Section 17 (3-A).
True copy of the notice dated 12.11.2001
is Annexure 4 to the writ petition. It is
alleged that from the above notice dated
12.11.2001 it is clear that the respondents
had not taken possession of the land in
dispute till 12.11.2001. It is alleged in
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paragraph 25 of the writ petition that after
issuing notice dated 12.11.2001 the
officers and employees of the NOIDA
visited the site on 2.1.2002 and threatened
to dispossess the petitioners and demolish
their constructions. In paragraph 27 of the
writ petition it is stated that the petitioners
made enquiries and came to know that the
respondents are alleged to have obtained
possession of the acquired land vide
possession memo dated 28.6.1999 and
29.6.1999 vide Annexure 6 and 7 to the
writ petition. It is alleged in paragraph 28
of the writ petition that these documents
are manipulated. In paragraph 29 of the
writ petition it is alleged that there was no
publication of the declaration issued

under Section 6 made on 4.7.1997. The
said declaration was not published in the -

newspaper nor pasted on the notice Boarg

proclaimed by beat of drums. It is allege
that the possession memos —dated
28.6.1999 and 29.6.1999 are merely
orders of the A.D.M. (Land Abq sition),
district Gautambudh Nagar dlreetlng the
sub-ordinate staff to take possession of
the acquired land. However, it is alleged
that there is no document to show that the
possession was actu ;,,_ydtaken over and
handed over to NOIDA. In paragraph 38
it is alleged that nether any award under
Section 11 ‘was made nor any valid
in the State under Section 16 took
nce the acquisition proceedings
ed. In paragraph 45 of the writ
<pet1 on-it is alleged that the declaration
ler Section 6 was issued on 10.11.1995
-, and-therefore the period of two years for
maklng the award or taking possession
expired much before the alleged
»possession memo dated 28.6.1999 and
29 6.1999. It is alleged in paragraph 49 of
the writ petition that no compensation was
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offered or tendered to the petltloners
under Section 17 (3-A).

6. A counter affidavit has been, filed
by NOIDA and we have pemsed the
same. In paragraph 4 of ‘the same it is
stated that the notlﬁca‘uon under Section
4/17 dated 28.1.1994 was pubhshed in the
Gazette on 25.2.1994 -and the notification
under Section . ‘was issued on
10.11.1995. The PoSsesswn of the land
was taken by- the 'NOIDA on 28.6.1999
and at present th1s is part of Sector 43 of
NOIDA whlch is a fully developed area.

\’afragraph 5 it is stated that the

_possession has been legally taken over by
he respondents. In paragraph 8 it is stated
at any convenient place at the locality nor

that the declaration was made in the local
newspapers as well as the mode
prescribed under the Act. In paragraph 21
it is stated that as soon as the acquisition
proceeding was completed NOIDA was
given physical possession of the land in
dispute. It is alleged that during the entire
acquisition proceeding no legal objection
was raised regarding the land in dispute.
NOIDA has deposed 80% compensation
with the concerned authority. The
possession was taken over on 28.6.1999
and it is borne out from the possession
letter. Once possession of the land has
been taken over it has vested free from all

encumbrances. The land was urgently
required for the planned industrial
development of NOIDA.

7. A rejoinder affidavit has been
filed and we have perused the same. In
paragraph 3 of the same it is alleged that
the newspapers, ‘Dainik Atha’, ‘Dainik
Bharat’, ‘Dainik Bechain Bharat’ and
‘Dainik Navin Vishwamanav’ in which



194 INDIAN LAW REPORTS ALLAHABAD SERIES

the notification was published are no
newspapers at all. They do not have wide
circulation. Hence the publication in these
newspapers is no information to the
public at all. It is denied that the
substance of the notification was
published in the locality either by beat of
drums or by pasting it on the notice board.
The document showing the local
publication has been manufactured for the
purpose of this notification. Notification
under Section 6 was also not published in
wider circulated newspapers. The
possession of the land was not legally
taken either on 28.6.1999 or on
29.6.1999. In paragraph 4 it is stated that
the petitioners are still in the possession

vested in NOIDA. Till now the award has

not been made and hence proceedings

have lapsed under Section 11-A. The

notification under Section 4 was! lastfff

published on 31.10.1994 whereas - “the
notification under Section - f6;\— was
published on 10.11.1995 i.e. after one
year of the notification de** Sectlon 4,
Hence it is invalid.

the case we find
no merit in this petlt\ . In Kaloo Ram
Vs. State of U.P. and ‘others, Civil Misc.
Writ Petition No 27317 of 2001 decided
on 5.3.2004 the points which have been
pressed in. thls petition have all been
c0n51dered in great detail and have been
rejected The entire case law on all the
‘points is’'mentioned in Kaloo Ram’s case
’fs_(‘supra) The effect of U.P. Act No. 8 of
1974 amending the Land Acquisition Act

as’ interpreted by the Supreme Court and

Jthis Court has also been considered
> therein. Hence in view of the judgment in
Kaloo Ram’s case (Supra) this petition is
dismissed. Interim order if any is vacated.

[2004

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 06.02.2004

BEFORE .
THE HON’BLE M. KATJU,
THE HON’BLE POONAM sn\ ST

Civil Misc. Writ Petlt on“\N ..3004 of 2002

Dr. (Mrs.) Anita Sahai

- Versus
Director of,;ncpme Tax (Investigation)
Kanpur and others ...Respondents

...Petitioner

Coynsel\for‘“‘the Petitioner:
i S.K. Garg
Sri R.S;.; Agarwal

of the land in dispute and the land has not Srr S[ddharth Pathak

“Dhruv Agarwal

- Counsel for the Respondents:
/ C.S.C.

Income Tax Act-Ss.132 read with S.281
B-Search and seizure-Warrant-Legality-
‘Reason to believe’ even if existed prior
to issuance of warrant of authorization,
held-an illegal warrant of authorization,
since relevant material taken into
consideration by Director/Commissions-
subsequent to issuance of warrant of
authorization-Hence search and seizure,
held, illegal-Moreover prohibitory orders
under S. 132 (3) read with S.281-B of
the Act expired on 27.2.2003 and no
extension is on record-Hence entire
seizure and restraint order relating to
Bank accounts in question, become
infructuous-direction issued to release
forthwith.

Held: Paras 27, 43 & 45

It is well settled that before taking any
action under section 132 of the Act the
condition precedent which must exist
should be information in possession of
Director of Income Tax which gives him
reason to believe that a person is in
possession of some article, jewellery,
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bullion money which represents wholly
or partly his income which was not
disclosed or would not be disclosed. If
the aforesaid condition is missing the
Commissioner or Director of
Investigation will have no jurisdiction to
issue the warrant of authorization under
section 132(1).

In our opinion the reason to believe
must exist and must be taken into
consideration by the Director/
Commissioner at the time of issuing of
warrant of authorization. If the reason to
believe comes into existence later i.e.
after issuance of warrant of
authorization, then in our opinion the
warrant of authorization and entire
search and seizure will be illegal even if
the material on the basis of which the

Director formed his opinion that there

was reason to believe existed prior t

issuance of warrant of authorization. In:
the present case even assuming that
there existed relevant material prior to
issuance of warrant of authorlzatlon'"

which could have led the Commussnoner
to form his reason to belleve under
Section 132, it is an illegal warrant of
authorization since . the  aforesaid
material was taken into consideration by
the D|rector/Comm|ssmner, 'subsequent
to the issuance . the ‘'warrant of
authorization. ,

In view of the above facts the search and
seizure in question is illegal and is liable
to be quashed.. We also find that the
prohibitory orders under section 132 (3)
read with section 281 B of the Act
expired-on 27.2.2003 and no extension is
on the record. Hence the entire seizure
«and ‘restraint order relating to the Bank
: in question have become
N “mfructuous and they are directed to be
' released forthwith.

~ . Case law discussed:

/(1956) 29 ITR 390
> (1976) 3 SCC 757
(1983) 139 ITR 1043
(1988) 170 ITR 592
(2003) 260 ITR 249
(2003) 264 ITR 28

(2003) 264 ITR 472
(1976) 104 ITR 389
(1969) 71 ITR 550 (566)
(1978) 1 SCC 405

(1997) 224 ITR 614
(1988) 170 ITR 592
(1988) 171 (St) 47

(1992) 194 ITR 32

(2000) 242 ITR 302 (DeIh|

(Delivered by le M. Katju, J.)

Heard l,ea(r\ki\ix d éounsel for the parties.

1. / The petitioners in both the
aforesaid ‘petitions are husband and wife
“are both Doctors. Dr. Mrs. Anita

is a Gynecologist running a
atermty center by the name of Manavi
omen Clinic and Maternity Centre at B-

237, Sector 19, NOIDA. Dr. Sharad B.
> Sahai her husband is qualified Radiologist

and is running a diagnostic center in the
name and style of Transmed Diagnostics
at A-769, Sector 19, NOIDA, which is
also the residence of both the petitioners.

2. The petitioners have challenged
the validity of the warrant of authorization
under section 132(1) of the Income Tax
Act and the initiation of block assessment
proceedings, by issue of notice under
section 158 BC of the Act by respondent
No. 5, and continuation thereof by the
respondent no.6 by issue of notice dated
26.10.2002 under section 142(1) of the
Act.

3. The facts of the case are that on
19™ March, 2002 at about 8.00 a.m. the
respondents authorities their officers,
servants and agents in purported exercise
of the powers under section 132(1) of the
Income Tax Act started search at the
aforesaid premises of the petitioners as
stated in paragraph 7 of the petition. It is
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alleged in paragraph 7 of the petition that
the aforesaid premises have been
disclosed in the returns of the petitioners
year after year.

4. In paragraph 8 of the petition it is
mentioned that during the course of
simultaneous search operation at the
aforesaid  premises the  following
valuables were found: -

a) Household jewellery valued at
Rs.1.15 lakhs
b) Cash amounting to Rs.2.19 lakhs

5. Panchnama was prepared for the
same by the authorized officers at the
conclusion of the search on 20" March,

2002 at 3.00 am. In terms of the

Panchnama cash of Rs.1.50 lakhs was

seized. No valuable were seized from the

premises B-237, Sector 19, NOIDA a
nothing was found there except ceffc :
documents and patients records which
were seized, in terms of the SG&Ond
Panchnama. True
Panchnama are

6. Itis allege
petition that the pe

0 2-03 she made payment of advance
¢+ tax in three installments prior to the date
N of the search. She had purchased property
))No. 759, Sector 19, NOIDA on 9.7.99 and
>the investment in the purchase of the
property was disclosed in the relevant
balance sheets accompanying her Income
Tax Return for assessment years 2000-
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2001 and 2001-2002 vide Annexure I and
II to the writ petition. N

7. The petitioner’s husband
Sharad B. Sahai who is petltloner in writ
petition No. 3005 of 2002 is also a
medical practitioner who signed from
CGHS in the year 1996 ‘where he was
working as Professor at/kthat time. He has
been assessed to tax regularly and his
returns for asse ,,ent year 2001-2002
had been filed: before the commencement
of the search operatlon For assessment
year 2002- 2003 he had paid three
1nstallrnents of advance tax. As his
profe ional receipts were within the
v. of section 44 AB of the Income

T x Act his return for that year was duly

accompanied by the audited balance sheet
nd profit and loss account and the tax

“audit report under section 44 AB vide

Annexure-111 to the writ petition.

8. It is alleged in paragraph 9 of the
petition that the cash found at the time of
search was fully explainable being: -

a) Rs.1,84,000/= cash balance available
with the petitioner and her husband out of
professional receipts and

b) Rs.35,000/= belonging to Ms. Sharda
Saxena aged aunt of the petitioner’s
husband who has been living there for
quite sometime.

Despite this cash of Rs. 1.50 lakhs was
seized.

9. In paragraph 10 of the petition it
is alleged that from the Panchnama it
appears that the warrant of authorization
under section 132 to carry out the search
was issued by the Joint Director of
Income Tax (Investigation), Meerut who
was present at the time of the search.
Locker No.18 with Oriental Bank of
Commerce, Sector 27, NOIDA standing
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in the joint names of the petitioners was
subjected to prohibitory under section 132
(3) of the Act on 19.3.2002. The said
Locker was opened on 23.3.2002 and cash
amounting to Rs. 5 lakhs and some house
hold jewellery was seized vide
Panchnama dated 23.3.2002 Annexure-VI
to the writ petition. It is alleged in
paragraph 12 of the petition that the cash
found in the locker was part of the
withdrawals made by the petitioner Dr.
Mrs. Anita Sahai to the extent of Rs. 1.50
lakhs and of Dr. Sharad B. Sahai to the
extent of Rs. 3.50 lakhs from their
professional receipts. It is alleged that the
same being disclosed assets no seizure
could have been done in respect of them.

10. It is alleged in paragraph 13 Q\’
the petition that with the commencement -

of search operation on 19.3.2002 th
authorized officer
orders under section 132 (3) in relation to
various bank accounts belonging to’Dr.
Mrs. Anita Sahai as mentioned in
paragraph 13 of the petition,

11. It is alleged in/paragraph 14.01
that at the conclusion of the search the
authorized officer: a most unusual
behaviour called some person purporting
to be the Valﬁation’Ofﬁcer who made a
wild estlmat“ Rs.25 lakhs in relation to
the propert at'A-759, Sector 19, NOIDA.
lleged that the petitioners were
exhaus dafter a gruesome strain of

mearly 19 hours of search and seizure
‘. action’during which they were even not
llowed to sleep. Dr.Sharad B.Sahai was

- made to surrender a sum of Rs.10 lakhs as

)) his undisclosed income and the petitioner
> was made to agree to such surrender. True
copies of the statements are Annexure-VII
and VIII to the writ petition. It is alleged
in paragraph 15 of the writ petition that

issued prohlbltoryf /

the entire search and seizure operation
was illegal. The warrant of authorization
stated to have been issued by the Dlrector
of Income Tax, Kanpur was \dated
19.3.2002. 1t is alleged that the said
authority while sitting aj[ \Kanpur could
not possibly have issued  the i
warrant of authorlzatlon das the search
operation commenc d at‘ 8 a.m. the same
day.

12. MoreoVer it is alleged in
paragraph 16. of 'the petition that none of
the three conditions mentioned in section
132 (1) Qf the Act have been fulfilled. It is
in paragraph 17 of the writ

op 'tlt10n~ that there existed no material
—jWthh could lead to the formation of
reason to believe that any of the three

onditions mentioned in section 132(1) of

“the Act had been fulfilled. It is alleged

that there did not exist any material which
could lead to formation of reason to
believe that any asset owned and
possessed by the petitioner was not, or
would not be disclosed in due course.

13. In paragraph 23 of the petition it
is alleged that the Joint Director of
Income Tax (Investigation), respondent
no.3 who is the authority stated to have
issued the warrant of authorization did not
have any power to issue such warrant. It
is alleged that the Joint Director had not
been empowered by the Central Board of
Direct Taxes for this purpose vide
paragraph 24 of the writ petition. Hence it
is alleged that the entire search and
seizure was illegal.

14. The petitioner made a
representation  dated  6.7.2002  vide
Annexure-14 to the writ petition to the
Director of Income Tax (Investigation),
Kanpur objecting to the validity of the
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search and requesting that the satisfaction
note recorded prior to the issue of warrant
of authorization be supplied to the
petitioner so that the petitioner can
examine the alleged material on the basis
of which the warrant under section 132
was issued.

15. In paragraph 33 of the petition
the petitioner that stated that she had
objected to the transfer of jurisdiction
from NOIDA to Meerut. The petitioners
have also challenged the continuation of
the block assessment proceedings and the
notice dated 26.10.2002 issued by the
respondent no.5 under section 142(1) of
the Act.

affidavit.

In paragraph 3 of the same 1t/’/yh

been stated that Vahd Warrant

issued by the respondent no. 1'a an 3 and
block assessment proceedmgs were

letter of the Joint Dlrector of Income Tax,
Meerut to the ‘*Dlrector of Income Tax,

adm pii‘“ that two OPD registers are being
‘. maintained in respect of the patients for

« the same period. In one register on the
—_same date the numbers of patients are

))more while on the same date in the other
> register the number of patients has been
shown less. On 2.4.2001 the receipts of
OPD patients in one register was shown
as Rs.2,350/= while the receipts on the

The respondents have filed a counte: ’
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same date in the other register was shown
only as Rs. 680/=. True copy of the
statement of the petitioner Dr.Smt. Ani
Sahai is Annexure-IA to the counter
affidavit. ~ (( 9

16. 1In paragraph (6 of the counter
affidavit it is stated th: , the petitioner
filed a reply dated 29 4:2002 before the
Additional Dlrector (Investigation),
Ghaziabad statmg that the property at A-
759 Sector-19; NOIDA was purchased on
9.7.99 in the - Jomt names of the petitioners
for Rs. 21 40, 000/= and later on further
COHSthCthﬁ was done. The source of the
Lent in this property was stated to

be'/t‘ xable income/past saving/loans. It is
fka eged that the petitioner has not filed the
copy of the purchase deed, not given the

etails of the amounts and sources of

“investment. Thus the petitioner failed to

substantiate the investment in this
property by documentary evidence. Dr.
Mrs. Anita Sahai has declared investment
of Rs.16, 79,300/= vide Annexure-2 to the
counter affidavit. It is alleged that total
investment on the purchase of the
property is admitted to be Rs.21, 15,000/=
while the disclosed investment is only
Rs.16, 79,300/=. On 19.3.2002 Dr. Sharad
B. Sahai in his preliminary statement
alleged that the third floor of the house
was constructed upto April, 2000 and
investment of Rs.9 lakhs had been made
thereon. It is alleged that the property at
A.759, Sector —19, NOIDA was not fully
disclosed in the return of Dr. Mrs. Anita
Sahai.

17. Regarding the property No.B-
237, Sector—19, NOIDA Dr. Sharad B.
Sahai has declared the value of the house
to be Rs.6, 21,667/= as on 1.4.97 in his
income tax return. However, the
petitioner has not supplied copy of the
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purchase deed and details of year wise
investment made on the constructions. It
is alleged that the building at B-237
Sector-19, NOIDA is a three storeyed
building with basement and this property
exclusively belongs to Dr. Sharad B.
Sahai for the use of his wife running her
Clinic. Hence the fair market value of rent
is assessable in the hand of Dr. Sharad
B.Sahai. Hence it is alleged that his
income has not been fully or truly
declared.

18. In paragraph 11 it is denied that
the petitioner has explained the source of
cash of Rs.5 lakhs kept in the locker.

In paragraph 14 of the counter

affidavit it is alleged that the petitione:
has made

without any force or compulsion by t
search party. The search and  seizure
operation was legal and wvalid In
paragraph 16 it is denied that th'/er existed
no information on the basis of whlch the
warrant could be 1ssued

19. In paragra;ph )-of the counter
affidavit it is stated that the original
warrants of authdrlzatlon were issued by
the Drrectora :;;of Income Tax
(Investigagid ‘Kanpur in respect of
premises No. 1-759, Sector-19, NOIDA
Sector-19, NOIDA. The Joint
Dlrecto of Income Tax (Investigation),

ffMeerut “has issued consequential warrant
< uthorization only in respect of two

- lockers as per law. It is settled that the

N CBDT vide Notification dated 11.10.90
))has empowered all the Dy. Director of
> Income Tax (Investigation) to perform the
function of the Director. The Dy. Director
of Income Tax (Investigation) have been
designated as Joint Director of Income

surrender of  his~
income/investment of his own free will "

Tax (Investigation) w.e.f. 1.10.98. Hence
the Joint Director has power to issue. the
warrant of authorization. :

20. Tt is alleged by the respondents
that as per his prehmrnary tatement Dr.
Sharad B.Sahai in reply( to- uestion No.8
stated that only cash of 3s. 40, 000/= to
50,000/= was availabl at the residence at
the time of the search. This statement was
found to be inco ect as cash amounting
to Rs.2.19/ 1akhs was found at the
residence. In. paragraph 20 of the counter
affidavit 1t is’ stated that the petrtroner had
delrberately not mentioned in the writ

petition: that surrender of Rs. 10 lakhs was

d at the time of search.

> 21. A rejoinder affidavit has also
een filed and we have perused the same.

22. Learned counsel for the
petitioner Sri  Dhruv  Agarwal had
submitted that there was no reason to
believe for initiating action under section
132(1) of the Act. This is evident from the
fact that after the search and seizure
operation was over the respondents in
exercise of powers under section 131(1) A
issued summons on 4.4.2002 and
6.5.2002 to the petitioner.

23. Section 131(1A) states: -

“(1A) If the Director General or
Director or Joint Director or Assistant
Director or Deputy Director, or the
authorized officer referred to in sub-
section (1) of section 132 before he takes
action under clauses (i) to (v) of that sub-
section, has reason to suspect that any
income has been concealed, or is likely to
be concealed, by any person or class of
persons, within his jurisdiction, then, for
the purposes of making any enquiry or
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investigation relating thereto, it shall be
competent for him to exercise the powers
conferred under sub-section (1) on the
income tax authorities referred to in that
sub-section, notwithstanding that no
proceedings with respect to such person
or class of persons are pending before him
or any other income tax authority.”

24, Learned counsel for the
petitioner has submitted that a perusal of
section 131(IA) shows that notice can be
issued thereunder only before the
authorized officer takes action under
section 132(1) of the Act. He submits that
section 131(1A) consists of two
conditions which are required to be
fulfilled before any action is taken under
section 132 (1). These conditions are: - ~

a) the Assessing officer has reason to—
been
concealed or is likely to be concealed and,~

income has

suspect that any

b) he can make the enquiry ¢ before ‘he
takes action under clauses (1 §
section 132(1).

25. Learned counsel ~for the
petitioner has submitt dthat‘ while section
131 (1A) uses the p ssron reason to
suspect’, section 2(1) uses the
expression reas’on to believe’. Reason
to believe stands on a higher footing than
reason to suspect, as held by the
Constitution bench of the Supreme Court
in M.C.T. Muthiath and others v. The
Comm sioner of Income Tax, Madras
and others (1956) 29 ITR 390. Similarly
©.in ITO v. Lakhmani Mewal Das (1976)
~ 3. SCC 757 (vide paragraph 12) the
=N Supreme Court held that the words used
))in section 147/148 of the Income Tax Act
> are reason to believe and not reason to
suspect.

to> believe nor

[2004

26. We are of the opinion that the
submission of the learned counsel for the
petitioner is correct. The respon nts in
their counter affidavit have stated thz
was the respondent no.4 who ‘had sent the
material to respondent no. NG \Gn the basis of
which respondent no.1. ha* recorded his
satisfaction under sectlo_ !
respondent no.4 hrms 1f'who had issued
summons under, \Se ion 131(1A) of the
Act after the search. ‘As such there could
not possibly be any material, which can
be the basis. of havrng reason to believe in
respondent no.l. The very fact that
resandents ‘issued notices under section

IS A) after the search and seizure
yeration under section 132 of the Act
“to'show that there was neither reason
\ material before the
Authorizing officer on the basis of which
he could issue a warrant under section
132 of the Act.

27. It is well settled that before
taking any action under section 132 of the
Act the condition precedent which must
exist should be information in possession
of Director of Income Tax which gives
him reason to believe that a person is in
possession of some article, jewellery,
bullion money which represents wholly or
partly his income which was not disclosed
or would not be disclosed. If the aforesaid
condition is missing the Commissioner or
Director of Investigation will have no
jurisdiction to issue the warrant of
authorization under section 132 (1) vide
Ganga Prasad Maheshwari v. CIT
Allahabad (1983) 139 ITR 1043; Nand
Lal Tahiliani v. CIT (1988) 170 ITR
592; Dr. Sushil Rastogi v. Director of
Income Tax Investigations (2003) 260
ITR 249; Ravi Iron Industries v.
Director of Investigation (2003) 264
ITR 28 and Smt. Kavita Agrawal v.
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Director of Investigation (2003) 264
ITR 472.

28. It is submitted by learned
counsel for the petitioner that a perusal of
Section 132(1) would show that the
scheme of section 132 of the Act
postulates that the mind has to be applied
by two officers at two different stages i.e.
1) firstly by the Director of
Investigation or the Commissioner while
issuing a warrant of search on the basis of
his reason to believe that any person is in
possession of any jewellery, ornaments or
money etc. which are believed to be an
undisclosed property; and
i1)) Secondly by the authorized officer
when during the search any particular
jewellery, ornaments or money is found

can be reasonably believed to be an-

undisclosed property.

29. Since the authorized officer has
to form an opinion before seizing the
particular ornaments he will neceséarlly
have to investigate the® matteT In the
present case it appear ‘that no such
investigation has been dohe by the
authorized officer ‘at ffgffme of seizure
and indiscriminate seizure has been made
by it contrary to the/guldehnes of the
CBDT etc. >

Learned counsel for the
) as relied on the decisions in
Om Prakash Jindal v. Union of India

<:(1976) 104 ITR 389; Balwant Singh &
“ others v. R.D. Shah, Director of
o I kképection (1969) 71 ITR 550 (566).

31. In the present case it appears that
> there has been an indiscriminate seizure
without any application of mind in as
much as all the books of accounts which
were duly reflected in the balance sheet,

income tax returns, patient case records
which are required for medico legal cases

purposes,  computers  and. \th’er
professionally related documen s and
articles have been seized by the
department. \ Z

32. The respondents are trying to
justify the seizure:on the basis of post
search materials, ‘ thh in our opinion
cannot be legal ~done. It is a well-
established law - as laid down by the
Supreme Court 'of India that the order
orlglnally passed cannot be improved by
way. of affidavits vide Mohinder Singh
. The Chief Election

C'//‘ nnssioner (1978) 1 SCC 405.

33. Learned counsel for the
etltloner has relied on several decisions

“of the Supreme Court and this court in

support of his submission that the action
of the respondents was illegal.

In CIT v. Vindhya Metal
Corporation (1997) 224 ITR 614, the
Supreme Court observed (page 618) :

“Mere unexplained possession of the
amount, without anything more, could
hardly be said to constitute information
which could be treated as sufficient by a
reasonable person, leading to an inference
that it was income which would not have
been disclosed by the person in
possession for purposes of the Acts.”

34. In Dr. Nand Lal Tahiliani v.
CIT (1988) 170 ITR 592, the Allahabad
High Court held that the averments of
information under section 132 must be in
good faith and there must be rational
relation between the information and the
material and reasonable belief. Mere
rumour of roaring practice and charging
of high rate of fee and living in a posh
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house, in the absence of any other
material, could not be construed as
constituting information in consequence
of which the director could have reason to
believe that the petitioner had not
disclosed his income or would not
disclose it.

35. The search and consequent
actions of the Department were therefore
held to be illegal. The Supreme Court
dismissed the S.L.P. against this judgment
(see (1988) 171 (St.) 47).

36. In L.R. Gupta v. Union of
India (1992) 194 ITR 32, it was held by
the Delhi High Court that the expression
“information” must be something more
than a mere rumour or a gossip or
hunch. There must be some material
which can be regarded as information,

which must exist on the file on the ba S

of which the authorizing officer can: have
reason to believe that action unde section

132 1s called for. It was also bserved

S ‘T;under no
§ return of

c)k‘“""lt may be that the opinion of the

-, assessee that the receipt of such amount is
~_not taxable may be incorrect and, in law,

))the same may be taxable, but where the
> Department is aware of the existence of
such an asset or the receipt of such an
income by the assessee, then the
Department may be fully justified in

[2004

issuing a notice under Section 148 of the
Act, but no action can be taken/ under
Section 132 (1)(c)... :

37. In Ajit Jain vs. Union of India
(2000) 242 ITR 302 (Delht), it was
observed (vide page 311): “the mere fact
that the petitioner was in possession of the
said amount could:not straightaway lead
to the inference that it was his undisclosed
income..... The intimation simplicitor by
the CBI that the money was found in the
possession ~of )/ the petitioner, which,
accordlng to the CBI, was undlsclosed 1n

éanmg of Section 132 so as to induce a

kV ‘bef ef ‘that the cash represented the

petitioner’s income which has not been or
would not be disclosed. A bare intimation

)" by the police or for that matter by any

person, without something more, cannot
be considered sufficient for action under
Section 132 of the Act, for it would be
giving naked powers to the authorities to
order search against any person and prone
to be abused. This cannot be permitted in
a society governed by rule of law. Even
assuming that the said amount was not
reflected in the books of account of the
company as claimed by the petitioner, the
mere possession of the said amount by the
petitioner could hardly be said to
constitute information which could be
treated as sufficient by a reasonable
person, leading to an inference that it was
income which has not been or would not
have been disclosed by him for the
purposes of the Act, particularly when the
petitioner as well as the company, of
which he was claiming to be the
managing director, were regular assessees
with the Income Tax Department.”
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38. In our opinion these decisions
squarely apply to the facts of the present
case. It seems to us that the Department
has only acted on rumours. The
petitioners are admittedly leading doctors
in Noida having a huge practice as is
evident from Annexures I, II and III to the
petition. They were regularly assessed to
tax and had filed income tax returns upto
date (vide para 17 to the petition).

39. In paras 17 and 18 of the writ
petition it has been clearly stated that
there existed no material before the
Director which could lead to the
formation of reason to believe under
Section 132 (1) for issuance of the
warrant of authorization.

40. In para 16 of the counté

affidavit it is stated that the Addltlon&l\ /

Director of Income-tax (1nvest1gat1
Ghaziabad and the Joint Director. of
Income-tax (investigation), Mee it -have
brought material on record an they are
made an analysis which shows that the
petitioner and his wi ave been
concealing their income ' the income-tax
returns and were n fpossessmn of
undisclosed assets. We are of the opinion
that the aforesaid averment is very vague.
When a posm everment is made in the
writ petition that there were no material
Wthh coykld lead to formation of reason
lieve in the Director for issuance of
int of authorization under Section
he-respondents must in their counter
davit give specific details as to what
particular facts and material were taken

- into consideration by the Director which

))led to formation of reason to believe
>under Section 132. This material must be
taken into consideration by the Director at
the time when he issues warrant of
authorization under Section 132. If the

V‘he\ rd on many dates

Director considers this material after
issuance of warrant of authorization/it: w111
be illegal, even if the material exi
earlier. In the present case there is nothing
to show that any relevant materlal was
considered by the Director at the time of
issuing  the 1mpugned warrant  of
authorization which led" ‘to formation of
reason to belie > had
undisclosed assets or undlsclosed income.

41. No doubr para 16 of the counter
affidavit has mentloned that the Director
has recorded satisfaction note on
26.2. 2002 but the said note has not been
anne\x\d to the counter affidavit, and we
e\unaWare of its contents. The case was
A but yet the
respondents have not filed copy of the
alleged satisfaction note dated 26.2.2002
and hence no reliance can be placed on
the same.

42. Tt may be mentioned that search
and seizure cannot be a fishing
expedition. Before search is authorized
the Director must on the relevant material
have reason to believe that the assessee
has not or would not disclose his income.

43. In our opinion the reason to
believe must exist and must be taken into
consideration by the
Director/Commissioner at the time of
issuing of warrant of authorization. If the
reason to believe comes into existence
later i.e. after issuance of warrant of
authorization, then in our opinion the
warrant of authorization and entire search
and seizure will be illegal even if the
material on the basis of which the
Director formed his opinion that there was
reason to believe existed prior to issuance
of warrant of authorization. In the present
case even assuming that there existed



204 INDIAN LAW REPORTS ALLAHABAD SERIES

relevant material prior to issuance of
warrant  of authorization which could
have led the Commissioner to form his
reason to believe under Section 132, it is
an illegal warrant of authorization since
the aforesaid material was taken into
consideration by the
Director/Commissioner, subsequent to the
issuance of the warrant of authorization.

44. The decision of this Court in Dr.
Nand Lal Tahiliani vs. CIT (1988) 170
ITR 592, squarely applies to the facts of
the present case.

The aforesaid decision has been
affirmed by the Supreme Court.

45. In view of the above facts the !
search and seizure in question is illegal
and is liable to be quashed. We also find "
that the prohibitory orders under secnonrk

132 (3) read with section 281 B-of the Act
expired on 27.2.2003 and no exte sion is
on the record. Hence the enmre seizure
and restraint order relating to the Bank
accounts in question have become
infructuous and they are tected to be
released forthwith. ‘

46. It is not/ necessary for us in the
circumstances " to -decide the additional
point raised by the petitioners challenging
the transferi of the case from NOIDA to
Meetut >

Both these petitions are therefore
"fs_allowed

~._ < 47. The warrants of authorization

,and all proceedings subsequent thereto are
> quashed. The cash and other articles and
books seized from the petitioners shall be
returned to them forthwith. Respondents

[2004

are directed not to proceed with the notlce
dated 9.5.2002 and 26.10. 2002 AN

ORIGINAL JURISDICTION

CIVIL SIDE

DATED: ALLAHABAD,\ 3.2004

BEFORE
THE HON’BLE M. KATJU,
THE HON’BL R.S‘_TRIPATHI Ja

Civil Misc. W”t'ﬁ_ t|t|on No. 52305 of 2000

Laxmi Naram Jagdlsh Saran Kanya Inter

College, Moradabad ..Petitioner
} — Versus
Stat of U.P and others ...Respondents

'«CouQSEI for the Petitioner:

hashi Nandan

- Counsel for the Respondents:

Sri N.C. Rajvanshi
Sri Ajit Kumar
Sri R.D. Gupta
Sri M.K. Rajvanshi

Land Acquisition Act- Ss.41 and 48(1)-
Notifications under Ss. 4 and 6 State
government satisfied that petitioner
institution required a play ground for its
students-Thereafter petitioner company
entered into an agreement under S. 41-
cost while issuing impugned order not
afforded opportunity of hearing held
illegal-petitioner is beneficiaries hence
before withdrawal of acquisition-held,
arbitrary and illegal-Acquisition for a
public purpose-Possession for play
ground given by forthwith.

Held- Paras 11 &16

Admittedly the State Government on
being satisfied that the petitioner
institution required a playground for its
students issued a notification under
Section 4 of the Act and thereafter after
consideration of the objections issued a
declaration dated 22.3.1983 under
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Section 6 of the Act after recording its
satisfaction that the land is needed for a
company, nhamely, Laxmi Narain Jagdish
Saran Shiksha Samiti for playground of
the college. Thereafter the petitioners
also entered into an agreement under
Section 41 of the Act and the entire cost
of acquisition were also borne by the
petitioners. The State Government while
issuing the impugned order has not
afforded any opportunity of hearing to
the petitioners which is clearly illegal
inasmuch as the petitioner being
beneficiaries were entitled to be heard
before the withdrawal of the acquisition
as it has to suffer substantial loss.

In the present case it is not disputed
that the society is a company as defined
in the Land Acquisition Act. Hence in

view of the aforesaid decisions we are of A

the opinion that the impugned order wa
clearly arbitrary and

opinion every educational

should be a healthy mind in a hea]thy
body. Sport activities are an- essentlal
component of every educational
institution because students “should
develop in a balanced manner ‘and this
requires sports actlvmes also.
Unfortunately in .our’ country women
have been suppressed for centuries but
now the time has come when their
potential must Beﬁ,/l‘iberated and they
must be given good education. In our
opinion good educatlon includes some
sports actlwty also In every educational
institution \a pIayground for sports e.g.
badminton, volleyball, Basketball, table
tennis, tennis, etc. is a must so that the
students can enjoy in schools while

*:;,pursuing their studies. Hence in our

N “opinion the acquisition was clearly for a
~ public purpose and possession of the

playground should have been given

/ forthwith to the institution but for a long
> period it has been delayed.

Case law discussed:

AIR 1998 SC 1608

AIR 1998 SC 477

AIR 2001 SC 437

illegal. The:
institution is a girls institution and in our_ )
institution
should have a playground because there'"
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(Delivered by Hon’ble M. Katju, J .)

1. These two writ petitions ar" belng
disposed of by a common Judgme

Y

Heard learned counselfiifor‘ the parties.

2. Writ petition noi 52305 of 2000
has been filed by the _petitioner college
through one Sri. ‘Ram Veer Singh, who
claimed to be- the ;Manager of the said
college. By means of that petition the
petltloner Thas challenged the impugned
order dated 26.7.2000/4.8.2000
(Annexuren 14 to the writ petition) by
which a notification was issued under

,:Sectlo 48 (1) of the Land Acquisition

t releasing the land in question from
acquisition under the Act.

3. The petitioner is an Intermediate
College imparting education to girls
students up to intermediate level in
Moradabad city. Since the institution did
not have a play ground for its students it
approached the State Government for
acquiring a land for that purpose. Hence a
notification under Section 4 of the Land
Acquisition Act was published in the
official gazette on 29.3.1980. After
disposing of the objections under Section
5-A the State Government issued a
declaration under Section 6 vide
Annexure 1 to the Writ petition.

4. It may be mentioned that the
petitioner college is run by a society
which is a company under Section 3 (e) of
the Act. Hence the land acquisition
proceedings for acquiring the land for the
purpose of playground was taken in
accordance with the procedure prescribed
in Part VII of the Act. The society and the
State Government entered into an
agreement under Section 41 of the Act
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which was published in the official
gazette dated 21.3.1983 copy of which is
Annexure 2 to the writ petition. The
Special Land  Acquisition  Officer,
Moradabad gave an award dated
23.8.1986 determining the amount of
compensation payable to the tenure
holders vide Annexure 3 to the writ
petition. Against that award a reference
under Section 18 is pending.

5. After the award of the Special
Land Acquisition Officer the petitioner
wrote several letters to the concerned
authorities requesting them to take steps
to handover the possession of the land in
question to the petitioner vide Annexure 4

to 7 of the writ petition. However, it

appears that in view of an injunction in

civil suit no. 700 of 1986 Nathua vs. State—
of U.P. in favour of the tenure holder n-

the civil court possession could not,

handed over to the petitioner. It 1s;’alleged

in paragraph 14 of the writ petitionthat
Kanhaiya Lal, son of deceased
tenure holder, submitted- an‘appheatlon to
the State Government for releasing the

property from acquisition), and on that

application a letter dated 7.10.1998 was

Director of Education for his comments

vide Annexure 8 to the writ petition. The

District Ma strate also submitted his

report on 3.11.1998 vide Annexure 10 to
on.

“In paragraph 18 and 19 of the writ
ition it is stated that a Minister of State
interested in getting the property

SN released from acquisition vide Annexure

)) 1 to the writ petition. All of a sudden the
> impugned order dated 26.7.2000/4.8.2000
has been passed releasing the property
from acquisition.

;reasons in

[2004

7. It is alleged that the impugned
order is wholly illegal. It is alleged that
the State Government '\
proceedings for acquisition after\f"'
fully satisfied that the dlsputed land was
required by the petitioner for the' purpose
of playground for a gu’ls chool which
was for public purpose, " and now
arbitrarily it has taken @ contrary view.
The petitioner hasf‘ Iready deposited the
requisite amount owards the acquisition
charges as far back as on 10.11.1979, and
the State Gevernment has also entered
into an agreement under Section 41 on
18.2.1983 which was published in the
: \\gazette The State Government
aeted arbitrarily without cogent
issuing the impugned
notification. It is alleged that the
etitioner being an educational institution
requires a playground for the
students. It is alleged that the impugned
order does not disclosed any reason.

8. In writ petition no. 52305 of 2000
a counter affidavit has been filed on
behalf of respondent no. 3, Kanhaiya Lal
and we have perused the same. In
paragraph 3 (d) it is alleged that the
Manager of the college, Sri Ram Veer
Singh in his letter dated 18.1.1999
addressed to the Special Land Acquisition
Officer, Moradabad copy of which is
Annexure CA 4 has stated that the
property is not in the possession of the
institution and for this reason there is no
justification for utilizing the same.

9. In writ petition no. 26898 of
2001, which is the connected writ
petition, it has been stated in paragraph 14
and 15 of that writ petition that the
committee of management was illegally
taken over by Kamal Chandra Agarwal by
putting up a totally forged and false
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management of the institution of which
Kamal Chandra Agarwal himself became
the President and made Sri Ram Veer
Singh as Manager. The said forged
committee was created in 1998 and
several petitions are pending regarding
the dispute about the committee of
management. It is alleged in paragraph 15
of writ petition no. 26898 of 2001 that Sri
Kamal Chandra Agarwal manipulated the
entire proceedings for de-acquisition of
the land and for this purpose he got a
letter dated 18.1.1999 issued by Sri Ram
Veer Singh copy of which is Annexure
CA 4 to the writ petition no. 52305 of
2000 and Annexure 6 to the writ petition
no. 26898 of 2001. In paragraph 16 of the

writ petition no. 26898 of 2001 it is

alleged that when petition no. 1 came to

know about the facts he wrote a letter—

dated 22.6.1999 objecting to th

proceedings for de-notification. True copyf

of the letter dated 22.6.1999 iscAnnexure
7. The petitioner also gave a similar
representation to other authormesx e.g.
Joint Director of Education, Moradabad
vide Annexure 8. the pet\ oner in writ
petition no. 26898 cofl 2001 also wrote
several letters to " ther authorities for
taking possession land in question.
However, despite @ll) this the impugned
order of release has been passed. It is
alleged in p: agraph 23 that the conduct
of Sri Kamal Chandra Agarwal was to
d land by some means. The
, older has allegedly executed a
ffregls kired agreement to sell the land in
. favour of Sri Kamal Chandra Agarwal on
~ 159.1986 and has also executed a
N registered Power of Attorney in his favour
))vide paragraph 30 of writ petition no.
> 52305 of 2000.

10. We have carefully perused the
affidavits in these petitions and we are of
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the opinion that these petitions deserve to
be allowed. \

11. Admittedly  the  State
Government on being satisfied. that the
petitioner institution < eqmred a
playground for its stude s’ issued a
notification under Sectlon 4 of the Act
and thereafter afte; cons,1derat10n of the
objections issued- : declaration dated
22.3.1983 under Se, tion 6 of the Act after
recording its sallsfactlon that the land is
needed for' a company, namely, Laxmi
Narain Jagdtsh Saran Shiksha Samiti for
playground of the college. Thereafter the
petm ners also entered into an agreement

und Se/ctlon 41 of the Act and the entire
;ces of acquisition were also borne by the
petltloners The State Government while

ssuing the impugned order has not

" afforded any opportunity of hearing to the

petitioners which is clearly illegal
inasmuch as the petitioner being
beneficiaries were entitled to be heard
before the withdrawal of the acquisition
as it has to suffer substantial loss.

12. In Larsen and Toubro Ltd. vs.
State of Gujrat AIR 1998 SC 1608 the
Supreme Court held that where the
acquisition is for a company then
opportunity of hearing and reasons have
to be given by the State Government. In
the present case the impugned order does
not disclose any good reason. All it says
is that the land is not needed in the public
interest, which is neither here nor there. In
para 30 of writ petition no. 26898 of 2001
it is alleged that the land is still required
for the Girls College as it has no
playground.

13. In para 26 of writ petition no.
26898 of 2001 it has been alleged that the
impugned order of de-notification was



208 INDIAN LAW REPORTS ALLAHABAD SERIES

passed without giving opportunity of
hearing to the petitioner. This allegation is
not seriously disputed.

14. In Amarnath Ashram Trust
Society vs. Governor of U.P. AIR 1998
SC 477 the Supreme Court held that
withdrawal of land acquisition proceeding
by the State Government after the
agreement between a company and State
Government was executed and Section 6
notification was issued was arbitrary and
illegal.

15. In State Government Houseless
Harijan Employees Association Vs. State
of Karnataka AIR 2001 SC 437 also a
similar view has been taken.

16. In the present case it is ndt'~

disputed that the society is a company- a:
defined in the Land Acquisition (A
Hence in view of the aforesaid: demslons
we are of the opinion that the 1mpugned
order was clearly arbitrary an ‘1llegal
The institution is a girls mstltutlon and in
our opinion every educatl\ al institution
should have a playground bécause there
should be a healthy mind in a healthy
body. Sport activi,ti, are an essential
component  of " (( _every  educational
institution ,,,because students  should
develop in a balanced manner and this
requires . sports activities also.
ely in our country women have
pressed for centuries but now the
; »come when their potential must
<. be liberated and they must be given good

education. In our opinion good education

: includes some sports activity also. In

))every educational institution a playground
»for sports e.g. badminton, volleyball,
Basketball, table tennis, tennis, etc. is a
must so that the students can enjoy in
schools while pursuing their studies.

[2004

Hence in our opinion the acquisition was
clearly for a public purpose and
possessmn of the playground should haVe
been given forthwith to the institution but
for a long period it has been delayed.

17.  We, therefore, direct that the
possession of the land \hall be given
forthwith to the petruoner institution so
ur \1s”ava11able for the
girls school immediately. We may also
mention that the suit which was filed to
prevent taking over possession was to our
mlnd wholly malafide and frivolous and
>t maintainable. The suit
are hence quashed. We

proc\ edings

o further\ deprecate the attitude of Kamal
;‘Chandra Agarwal respondent no. 4 in writ

petition no. 52305 of 2000 who got an
greement and power of attorney signed

“1in his favour from the tenure holder. We

are satisfied that it was he who was
behind the release proceeding for his
mischievous ends. The letter of Ram Veer
Singh dated 18.1.1999 Annexure CA 4
was clearly motivated and at any event it
cannot be treated to mean that the college
should not have a playground. In para 30
of writ petition no. 26898 of 2001 it is
alleged that the college still needs a
playground as it has none.

18. The petitions are allowed. No
order as to costs.
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ORIGINAL JURISDICTION
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DATED: ALLAHABAD 27.01.2004

BEFORE
THE HON’BLE R.K. AGRAWAL, J.

Civil Misc. Contempt Petition No.673 of 1993

Naresh Chandra Kapoor ...Petitioner
Versus
0.P.S.Malik and another ...Respondents

Counsel for the Petitioner:
Sri Ashok Khare

Sri K.M. Dayal

Sri P.N. Saxena

Sri L.M. Singh

Sri Atul Dayal

Sri A.K. Gupta

Sri S.C. Dwivedi

Counsel for the Respondents:
Sri K.S. Singh
Sri S.M.A. Kazmi
Sri U.M. Sharma
S.C.

Contempt of Courts Act, 1971-Sections
12 and 20-Writ “‘Petltion-Order
summoning respo_ ents No. 1
personally before cou _,Appllcatlon for
contempt of Court. disobedience and
violation of stay order-Application for
recall of summonlng order on ground
that, since . writ petition finally
dismissedeéId, one can not escape the
consequen‘t:es " of disobedience and
violation of interim orders-Committed by
them prior to dismissal of writ petition-
plea bar under S. 20 of Contempt of
<. Courts, not applicable.

,'f’ Held Paras 21 & 29

/ Applying the principle laid down by the
> Hon'ble Supreme Court to the facts of
the present case I find that the in the
present case the proceedings for
contempt commenced when the
petitioner filed the present
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application/petition on 8th April, 1993
and, therefore, the bar of Section 20 of
the Act is not applicable. N

Thus, in view of the settled proposition
that one cannot , escape’ the
consequences of disobedience and
violation of interim orders committed by
them prior to the dismissal of the writ
petition, the argument, of Sri Sharma
that since the writ petltlon has finally
dismissed the n lces could not have
been issued<.is) \omisplaced. If the
argument of Sl‘l Sharma is accepted then
it would be subversive of the Rule of Law
of Law and. would seriously erode the
majesty and’ dlgnlty of the Courts. There
cannot be any dispute that after the
dlsmlssal of the writ petition no benefit

can be derived from the interim order as

i ‘i;stands merged but the position for

( \actlon being taken for the alleged

disobedience/violation of the interim

orders prior to the dismissal/final orders

being passed in the proceeding stands on
a different footing.
Case law discussed:
1991 (2) AWC 881

AIR 1975 SC 2057
(1992) 3sCC1

1997 (1) AWC 453

JT 2001 (6) SC 330
AIR 1997 SC 1240
1994 (Supp) 2 SCC 641
AIR 1999 SC 2140

JT 2001 (1) SC 123
AIR 1956 All 258

1991 Karn.L.J. 352
1952 (2) All.E.R. 567

(Delivered by Hon'ble R.K. Agrawal, J.)

1. Before deciding the present
application for recall of the order dated
14.5.2002 passed by this Court issuing
Notice to O.P.S. Malik, it is necessary to
state the facts giving rise to the
application filed for contempt and the
proceedings taken by this Court.
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2. Naresh Chandra Kapoor,
hereinafter referred to as the petitioner,
who has filed the present petition under
Section 12 of the Contempt of Courts Act,
1971, hereinafter referred to as the Act,
for the alleged violation and disobedience
of the order dated 16th March, 1993
passed by this Court in Civil Misc. Writ
Petition no. Nil of 1993 (Naresh Chandra
Kapoor v. Smt. Sayeeda Farooqui and
others, is the landlord and owner of House
no.12/24 Hastings Road (Nyaya Marg),
Allahabad. He had filed a Small Causes
Court Suit being SCC Suit no.19 of 1982
for ejectment of Smt. Sayeeda Farooqui
and others. It was decreed by the
Additional District Judge, Allahabad on
27th April, 1985. Smt. Sayeeda Farooqui
filed Revision no.325 of 1985 before this
Court. The petitioner also filed a

application under Section 21 (1)(a) oﬁyithé\ D)

U.P. Urban Building (Regulation',
Letting, Rent and Eviction) Act, 1972
before the Prescribed Authorit
was registered as Case No.113!
release of the premises on/the -ground of
bona fide requirement. It ‘*alleged that
during the pendency: of the, revision Smt.
Sayeeda Farooqui - another person
were on a look ou pass on illegal
possession  of tfle /premises to third
persons and ontacted O.P.S. Malik,
>no.l. He moved an
allotment. Whlle the

Aut Qﬁty may allot the premises in
our of the opposite party no.l as he
o was an [.P.S. Officer and was holding a
. very high position in the district being the
D.I.G, C.R.P.F., Allahabad. The petitioner
»also apprehended that the Prescribed
Authority is colluding with the opposite
party no.l. He approached this Court by
filing Civil Misc. Writ Petition no. Nil of

[2004

1993 in which this Court passed the
following order on 16th march, 1993' :

"Heard the learned counsel for the
petitioner. o (O o

It is asserted that]'n ‘the facts and
circumstances of ‘the ~present  case,
specially cons1dermg the ratio of the
decision of this court in the case of B.D.
Seth vs. Vth Additional city Magistrate
and others, reportéd in 1988 (2) A.R.C.
442, no vacancy/ 'could have been deemed
to come 1nt0 ‘existence so as to confer
Jurxsdlctlon on the Rent Control &
EVLctlon Officer to proceed under section

o 16 of the Act. It is further asserted that the

fixed in the case was preponed

_ without any notice to the petitioner.

Apart from the normal mode of
Service, the petitioner shall serve the
respondents no.1, 2 and 4 out of Court,
for which purpose, if the requisite steps
taken by 22nd March, 1993, the office
shall handover necessary notices etc., to
the learned counsel for the petitioner. The
notices issued shall indicate that the writ
petition shall be listed for admission on
19th April, 1993 by which date the said
respondents may file a counter affidavit.

An affidavit of service shall be filed
within 15 days.

List this petition for admission on
19th April, 1993.

In the meanwhile, the further
proceedings consequent upon the order
dated 20.2.1993 as well as the order dated
12.3.1993 shall remain stayed till 19th
April, 1993."



1 All]

3. It is alleged by the petitioner that
when he along with one of his sons went
to serve a certified copy of the order dated
16th march, 1993 passed by this Court
upon O.P.S. Malik, opposite party no.l
and S.N. Pandey, Prescribed Authority,
opposite party no.2 at the residence, the
opposite party no.l was present at the
residence of opposite party No.2 in
Collectorate compound. The opposite
party No.1 took the order and after seeing
the same he returned it back to the
petitioner with abusive language to the
petitioner as well as the Hon'ble Judges of
this Court. The words which were said to
have been uttered by O.P.S. Malik and as
alleged by the petitioner are being
reproduced below:-
BUNGALOW

"MAIN YEH

CHHODUNGA NAHIN CHAHE JO BHI
MUJHE ISAKE LIYE KARNA PADEr/

HIGH COURT KE JUDGE SALE TO
ANDHEY HAIN STAY ORDER DENA
UNAKE LIYE MAJAK HAI KISAKE
KHILAPH ORDER DEY_RAHE HAIN
YEH BHI NAHIN DEKHATE YEHAN
SE BHAG JAO NAHINJ TO SALE
ANDER KAR DUN

4. The opposite party no.2 returned
the order aftei?ﬁi;;seejﬁg the same and told
the petition: “file the same in Court on
the next, date. It is also alleged that O.P.S.

~has also threatened on telephone
h dire “consequences not only to the
peti onér but to his entire family and also
sed him. It is also alleged that on 17th
o March, 1993 when the petitioner went to
the Court of the Rent Control & Eviction
Officer to serve certified copy of the order
>on 16th March, 1993 passed by this
Court, S.N. Pandey, opposite party no.2
did not come to Court on that date at all.
On 18th March, 1993 the petitioner went

~disobeyed the said order, thus,
)" committed contempt of this Court. In
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to serve the copy of the notices, writ
petition, etc. upon O.P.S. Malik, opposite
party no.l along with two “Advocate
witnesses but the opposite party no.l
refused to accept the notices andx:@ples of
the writ petition and apphcatlon and
returned it back to the petltloner He also
entered into the possession of the
premises with the clp of S.N. Pandey,
opposite party no.2. It is also alleged that
S.N. Pandey opposite party no.2 passed
by this Court under the pressure of O.P.S.
Malik, opposne party no.l allotted the
premises (_in) favour of O.P.S.Malik,

i \;;T;party no.1 secretly without
y hearmg to the petltloner Thus,

s passed by this Court on 16th
1993 and have intentionally
have

view of theses allegations, the petitioner
had approached this Court by filing an
application under Section 12 of the Act
for taking action against the opposite
parties for committing contempt. This
Court vide order dated 9th April, 1993
directed the opposite party no.2, S.N.
Pandey, to appear in person with record.
The order passed on 9th April, 1993 is
reproduced below:-

"Opposite party no.2 Sri S.N. Pandey
is directed to appear in person before this
Court and is further directed to place the
entire record relating to premises
No.12/24, Nyaya Marg, Allahabad
involved in Case No.100/92 on 27.4.1993.
Office is directed to send the notice
immediately to the C.J.M. Allahabad for
the opposite party and the C.JM.
Allahabad is further directed to serve the
notices of this case on Sri S.N. Pandey
through the District Magistrate, Allahabad
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to secure his presence before this court on
27.4.1993.

This case shall remain tied up to

me.

5. Thereafter on 27th April, 1993 the
Court passed the following order:-

"List this petition on 4th May, 1993.
Sri S.N. Pandey will again appear on that
date. The record will remain under sealed
cover with the Court.

Learned counsel appearing on behalf of
Sri Pandey has desired to obtain a photo
copy of the order sheet of the record of
Case No.100 of 1992 which is to be kept
of in sealed cover. The Registrar i

directed to arrange to give a photo copy of
the order sheet of Case No.100 of 1992 to-—/

Sri Pandey within 48 hours.”

6. On 4th May, 1993 t
directed the opposite party no. z
before the Court the daﬂy cause list
register and the diary of the cause list
maintained by his Read r cehtalmng list
of case that were fixed on 11th, 12th, 16th
and 19th March, 1993. The case was fixed

for 5th May, 19/93,0n which date the
Court passed the followmg order:-

fziofﬁce “There is no other diary etc.
intained by his Reader regarding the

¢+ cause list of cases. The daily cause list

register was produced before me, as
directed by order dated 4.5.1993.

The Registrar is directed to obtain
photo copy of the daily cause list register
for the dates 11.3.1993, 12.3.1993,
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13.3.1993, 14.3.1993, 15.3.1993, (which
has been over written as 16.3. 1993)
16.3.1993 (which has been over wrltten as
17.3.1993) and 18.3.1993 which appears
to be earlier written as 17.3.1993. After
photocopy are obtamed he original
register may be returned o Sri Pandey.
The Photo copy of the same be kept on
record under the slgnatures of the
Registrar.

In case th “Registrar receives any
application for issuance of copy of
register, the same may be issued from the
orlgma o the respective applicant.

The opposite party no.2 has prayed
“and is granted seven days time to file

c:ihsk\reply to the affidavit file din support

f the Contempt application.

List on 14.5.1993. On that Sri S.N.
Pandey is directed to appear before me."

7. It appears that the opposite party
no.2 filed a special Appeal being Special
Appeal n10.306 of 1993 in which the Court
vide order dated 10th May, 1993 had
stayed further proceedings. In view of the
stay order passed in the Special Appeal,
the proceedings remained stayed. The
Division Bench had passed the following
orders:-

"Shri Umesh Narain Sharma, learned
counsel for the appellant has brought to
our notice the fact that the writ petition
giving rise the contempt application was
dismissed on 4th May, 1993 and
thereafter an application was made by the
applicant in the contempt application
praying that the proceeding in the
contempt case may be stayed. The learned
contempt Judge allowed the applicant
time to file counter-affidavit and directed
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the contemnor to appear before the
contempt Judge, on 14th May, 1993. In
the circumstances we direct that further
proceeding in the contempt application
shall remain stayed.

List on 17th May, 1993.

Learned counsel for the respondent
has prayed that record of the contempt
case should be available to the Hon.
Contempt Judge when the case is next
listed on 14th May, 1993.

Since the case is listed before the
Hon contempt Judge on 14th May, 1993 it
is obvious that the record shall be
produced before the Hon contempt Judge.

The appellant need not appear 1

person in the contempt proceedlngs till

further orders of this court."

The Division Bench theré\‘ftef on
18th May, 1993 dlsmlssed the Special
Appeal. N =4

8. After about 2 months of the
dismissal of the Special Appeal the
Registry put a not n 29th February,
1997 for placmg ‘the case before the
Court. It is not clear as to whether the
case was listed before the Court or not as
there is nothmg on the order sheet.

g up the case before the Court. It
‘ears that the Registry did not place the
+ case before the Court as the said note has
~_ been followed by the subsequent dates 1st
February, 2001 and 5th February, 2001.
»However vide order dated 12th March,
2001 the records of Civil Revision no.105
of 1993 and 106 of 1993 which were
called for by this Court were directed to

Naresh Chandra Kapoor V. O.P.S. Malik and another 213

remitted back to the office of the District
Judge, Allahabad. The matter was agam
placed before the Court on
submitted by the Registry on 2nd:,
2001 on the order sheet” regardmg
compliance of the order “dated 12th
March, 2001. The comphance was noted
by the Court vide order dated 17th May,
2001 and the case d1rected to be listed in
the 3rd week of Ju 2001. It appears that
either the case was not listed before the
Court or for, one reason or the other it was
not taken up by the Court as there is
nothing (‘on¢ the order sheet. On an
apphcaﬂon ‘being moved by the petitioner
on <19th March, 2002 for taking action

o agamst the opposite party for committing

ntempt, which apphcatlon was directed

to be listed with previous papers vide
‘order dated 21st March, 2002, the case

was listed before the Court on 14th May,
2002. As notice has not been issued to
either of the opposite parties and there
were serious allegations made in the
petition, which was duly supported by an
affidavit, the Court vide order dated 14th
May, 2002 issued notices to both the
opposite parties. The Court had passed the
following order:-

"It has been stated by Shri S.C.
Dwivedi learned counsel for the petitioner
that the special Appeal No.306 of 1993
which was filed against the order dated
27.4.1993 passed by the learned Single
Judge, wherein notice has been issued to
the opposite party no.2 directing him to
appear in person, has been dismissed on
18.5.1995. A copy of the order is
contained in annexure 2 to the affidavit of
the petitioner filed in support of the
Application No0.53854 of 2002.

Let notice be issued to the opposite
no.2.
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Serious allegations have made in
paragraph 18 of the affidavit filed in
support of the contempt petition against
the opposite party no.l which have
reiterated in para 19 of the affidavit of the
petitioner.

In this view of the matter, let notice
be issued to the opposite party No.1 also.

Notice shall be sent to the Director
General of Police to be served upon Shri
O.P.S. Malik wherever is posted
presently. The notice shall communicate
that the case will be taken up on 2.7.2002.

The opposite parties no.1 and 2 shall
appear in person on 2.7.2002.

List the matter on 2.7.2002."

9. Both the opposite pa'r/‘tl/e‘
preferred Special Appeals against the
order dated 14th May, 2002 bein Ci
Appeals n0.168 and 169 of 2002 “which
the Special Appeal BenCh ‘was not
inclined to proceed with the: appeals and
disposed of the same vide order dated 2nd
July, 2002. On “2n( July, 2002 the
opposite  party /- no.2> S.N. Pandey
personally appearéd,biefore the Court. An
application for exemption of personal
appearance as also for recall of the order
dated 14th May, 2002 was filed by the
opposite party no.1 O.P.S. Malik. In the
applic ation’ for exemption it was stated
¢ is presently posted as 1.G. Border
urity Force at Rajasthan-Gujarat
ntier (Border) and seeing the tense
~_ situation on Indo-Pak Border there has
been a standing order to all officers
»posted at the Boarder not to leave station
and area at any cost. Considering the
grounds given by the O.P.S. Malik,
opposite party no.1, the Court vide order
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dated 2nd July, 2002 had exempted his
personal appearance on that date and for
future dates. The following ord‘ 3 Was
passed by the Court on 2nd July, 2002 -

A ~

"Pursuant  to order  dated
14.5.2002 S.N. Pandey O.P. No.2 is
personally  present i Court today.

However, O.P. No.l is “not personally
present today as is posted as LG.
Border Securlty ‘Force, Rajasthan. His
personal appfaranﬁe for today and future
dates is exempted Sri S.C. Dwivedi
prays for and is allowed ten days for filing

a reply

st on 26.7.2002.

» OP No.2 shall appear personally on

he said date."

10. Thereafter the case was listed
several times but could not be taken up
for one reason or the other, mainly, on the
request of the learned counsel for the
opposite party no.1.

11. Under the Rules of the Court, the
application for recall of an order is placed
before the same Judge, if available, who
has passed the said order and therefore the
application for recall has been placed
before me.

12. I have heard Sri U.N. Sharma,
learned Senior Counsel on behalf of the
opposite party no.1 and S/Sri P.N. Saxena
and Ashok Khare, learned Senior
Counsels assisted by Sri S.C. Dwivedi on
behalf of the petitioner on the application
for recalling the order dated 14th May,
2002.

13. Sri U.N. Sharma learned Senior
Counsel sought recalling of the order
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dated 14th May, 2002 passed by this
Court on the following grounds:-

1. The Court cannot initiate any
proceedings for contempt, either on its
own motion or otherwise, after the expiry
of a period of one year from the date on
which the contempt is alleged to have
been committed as, according to him, the
alleged violation/disobedience of the
order dated 16th March, 1993 is said to
have been committed on 16th April, 1993
and 18th April, 1993 and a period of more
than one year had expired since then. This
Court had issued notices to the opposite
party no.l only on 14th May, 2002 i.e.
after about nine years and, therefore, it is
hit by Section 20 of the Act.

2. The order dated 16th March, 199\

passed in Civil Misc. Writ Petition no. Nil -/
of 1993 has merged in the final order

dated 4th May, 1993 when< the writ
petition itself had been dismissed by this
Court and, therefore, the opposﬂe’ party
no.1 cannot be proceeded for the alleged
violation/disobedience of the or

16th March, 1993 which orionger exists
after 4th May, 1993 :

14. He rehéd:hpon the decision of
this Court in"the case of Smt. Shanti
Kunwar C audhary v. Committee of
Management ‘Vidyawati Darbari Girls
Inter Cﬂllege, Allahabad and another,
1991(2) AWC 881, wherein this court has
\ hat an order passed in pursuance of
on “the basis of any order or direction

¢+ issued by the court in writ petition, falls

automatically with the dismissal of the
writ petition.

15. He further relied upon a decision
of the Hon'ble Supreme Court in the case
of M/s. Mahabir Jute Mills Ltd. v.
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Shibban Lal, AIR 1975 SC 2057 wherein
it was held that an order of reference
made by the State Government’ under the
Industrial Disputes Act on the basis of an
order passed in writ petltwn falls
automatically with the d missal of the
writ petition and it is not eVen necessary
for making a prayer | for quashlng of such
an order of reference. . ©

16. He- further referred to the
decision of the: Hon’ble Supreme Court in
the case of" Shree Chamundi Mopeds
Ltd. vs. Church of South India Trust
Assocmtmn CSI Cinod Secretariat,
Madras (1992) 3 SCC 1 wherein the

o Hon’ble ‘Supreme Court has held that

ymg 'of the operation of an order would

_mean that the order which has been stayed
~would not be operative from the date of
)" the passing of the stay order and it does

not mean that the said order has been
wiped out from existence.

17. He further relied upon a decision
of this court in the case of Indra
Bahadur v. State of U.P. through its
Collector and another, 1997 (1) AWC
453 wherein this Court has held that even
where the writ petition is withdrawn the
effect is that the interim order passed in
earlier petition stood merged in the final
order and the order of appointment of the
petitioner on a Class III post in pursuance
of the earlier order passed by this Court
stood nullified.

18. Sri P.N. Saxena and Sri Ashok
Khare, learned Senior Counsels on behalf
of the petitioner submitted that for the
alleged violation and disobedience of the
order dated 16th March, 1993 passed by
this Court in Civil Misc. Writ Petition no.
Nil of 1993, the petitioner had approached
this Court by filing the petition on 8th
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April, 1993. It came up before the Court
on 9th April, 1993 in which the Court had
passed an order directing S.N. Pandey,
opposite party no.2 to appear in person
along with the records. They submitted
that under Section 20 of the Act, the time
limit for initiation of the proceedings for
contempt has been fixed as one year.
According to them, initiation of the
proceedings and taking of the cognizance
are two different things. They submitted
that as the proceedings were initiated by
filing of the petition, the limitation
prescribed under Section 20 of the Act
was not attracted. They relied upon a
decision of the Supreme Court in the case
of Pallav Seth v. Custodian & Ors., JT

2001 (6) SC 330, wherein the Hon'ble

Supreme Court has held that filing of

petition drawing attention of the Court for
taking cognizance of the contempt would "
be initiating the proceeding for contempt~

and the subsequent action take’ngt?hereer’l
of refusal or issuance of a notice’ or
punishment are only steps followmg or
succeeding to such initiation. They further
submitted that all the persons and the
parties are obliged to followfthe interim
orders passed by a- ourt of law and they
cannot disobey the mé merely on the
ground that ﬁnaY orders have not been
passed or the matter is still pending before
the Court,{,fo adjudication. They further
submitted that contempt proceedings can
be init fek for disobedience/violation of
the , 1nt im orders passed by a Court of

daw even where the petition is ultimately
Q. dis issed. They relied upon a decision of
~ the'Hon'ble Supreme Court in the case of

- Tﬁyabhai M. Bagasarwalla and another

))v. Hind Rubber Industries Pvt. Ltd.,
- etc., AIR 1997 SC 1240.

19. Sri U.N. Sharma, learned Senior
Counsel submitted that when this Court
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on 9th April, 1993 had directed the
opposite party no.2 to appear in person, it
was presumed that Court did not find any
good grounds for issuance of notice and
taking action against the opposne party
no.l and, therefore, appears; 1o have
confined the contempt proceeding against
opposite party no.2 alon V/

20. Having heard the learned
counsel for the ames I find that the
petitioner has alleged the
Vlolatlon/dlsobedlence of the order dated
16th March 1993 passed by this Court in
Civil MISC ~“Writ Petition no. Nil of 1993.
pposne parties are said to have

& Vloia ed/dlsobeyed the orders dated 16th
;Matrch 1993 and 18th March, 1993. The

present petition was filed in the Registry
n 8th April, 1993 i.e. within a month. It
came up before the Court on 9th April,
1993 when the Court directed the opposite
party no.2, S.N. Pandey, who was the
Prescribed Authority at that time, to
appear before the Court along with certain
records. Notices had not been issued to
either of the opposite parties. The Hon'ble
Supreme Court in the case of Pallav Seth
(supra) has held that proceedings for civil
contempt normally commence with a
person aggrieved bringing to the notice of
the Court the willful disobedience of any
judgment, decree, order etc. which could
amount to the commission of the offence.
The attention of the Court is drawn to
such a contempt being committed only by
a person filing an application in that
behalf. In other words, unless a Court was
to take a suo motu action, the proceeding
under the Act would normally commence
with the filing of an application drawing
to the attention of the Court to the
contempt having been committed. When
the judicial procedure requires an
application being filed either before the
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court or consent being sought by a person
from the Advocate-General or a Law
Officer it must logically follow that
proceeding for contempt are initiated
when the applications are made.

The Hon'ble Supreme Court further
held as follows:-

"40. In other words, the beginning of
the action prescribed for taking
cognizance of criminal contempt under
Section 15 would be initiating the
proceedings for contempt and the
subsequent action taken thereon of refusal
or issuance of a notice or punishment
thereafter are only steps following or
succeeding to such initiation. Similarly, in
the case of a civil contempt filing of a

application drawing the attention of thet

court is necessary for further steps to-
taken under the Contempt of Courts A s
1971. ‘ N\t

41. On of the principles underlymg the
law of limitation is that a: 11f1gan‘c Thust act
diligently and not sleep o
this background such ' ai
should be placed on: ori 20 of the Act
which does not leadﬁto an anomalous
result causing hafds p to the party who
may have acted. with utmost diligence and
because of th “inaction on the part of the
Court a_contemner cannot be made to
suffer, Interpreting the Section in the
manner. canvassed by Mr. Venugopal
would mean that the court would be
dered powerless to punish even though
1ay be fully convinced of the blatant

- nature of a contempt having been

))committed and the same having been
> brought to the notice of the court soon
after the committal of the contempt and
within the period of one year of the same.
Section 20, therefore, has to be construed
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in a manner which would avoid such an
anomaly and hardship both as regards the

fetter on the part of the court to pumsh for
its contempt. An interpretation’ of" Section
20, like the one canvassed by the
appellant, which Would ;
constitutional power of
nugatory in takin ctlon for contempt
evening cases  ~of gross contempt,
successfully hid en for a period of one
year by practxcm\ fraud by the contemner
would render Section 20 as liable to be
regarded\as bemg in conflict with Article
129 and/or "Article 215. Such a rigid
inte 1 yretation must therefore be avoided.

4 \Th\é decision in Om Prakash Jaiswal's

case (supra), to the effect that initiation of
proceedings under Section 20 can only be

J"said to have occurred when the court

formed the prima facie opinion that
contempt has been committed and issued
notice to the contemner to show cause
why it should not be punished, is taking
too narrow a view of Section 20 which
does not seem to be warranted and is not
only going to cause hardship but would
perpetrate injustice. A provision like
Section 20 has to be interpreted having
regard to the realities of the situation. For
instance, in a case where a contempt of a
subordinate court is committed a report is
prepared whether on an application to
court or otherwise, and reference made by
the subordinate court to the High Court
can take further action under Section 15.
In the process, more often than not, a
period of one year elapses. If the
interpretation of Section 20 put in Om
Prakash Jaiswal's case (supra) is correct, it
would mean that notwithstanding both the
subordinate court and the High Court
being prima facie satisfied that contempt
has been committed the High Court would
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become powerless to take any action. On
the other hand, if the filing of an
application before the subordinate court
or the High Court making of a reference
by a subordinate court on its own motion
or the filing an application before an
Advocate-General for permission to
initiate contempt proceedings is regarded
as initiation by the court for the purposes
of Section 20, then such an interpretation
would not impinge on or stultify the
power of the High Court to punish for
contempt which power, Director of
Education hors the Contempt of Courts
Act, 1971 is enshrined in Article 215 of
the Constitution. Such an interpretation of
Section 20 would harmonise that Section

with the powers of the courts to punish for

contempt which is recognized by the
Constitution." g

21. Applying the principle laid do

by the Hon'ble Supreme Court to the: facté

of the present case I find that the i
present case the proceedings for contempt
commenced when the pet1t1oner filed the
present application/petition on
1993 and, therefore, the bar of Section 20
of the Act is not apphcable

22. So far és to whether the Court
could take cognizance and issue notices to
: partles for the alleged

“and l‘the writ petition in which the
rder had been passed had been
in Ily dismissed by this Court is
~ concerned, it may be mentioned here that
N it is well settled that an order even though
))interim in nature is binding till it is set
> aside by a competent Court and it cannot
be ignored on the ground that the Court
which passed the order had no jurisdiction
to pass the same. Any disobedience and
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violation of the interim orders can expose
the person alleged to . be
disobeying/violating the order ‘for action
under the Act. In the case of Ravi S. Naik
v. Union of India, 1994 (Suppl)2 SCC
641 the Hon'ble Supreme ‘Court has held
as follows:-

"In the absence of‘an authoritative
pronouncement \by‘ this Court the stay
order passed by the. ngh Court could not
be ignored by: the’Speaker on the view
that his order could not be subject matter
of Court(p proCeedlngs and his decision was
final. Atis settled law that an order, even
terim in nature, is binding still it
slde by a competent Court and it
ot be ignored on the ground that the
urt which passed the order had no
urisdiction to pass the same. Moreover

“the stay order was passed by the High

Court which is a superior court of Record
and in the case of a superior Court of
Record, it is for the Court to consider
whether any matter falls within its
jurisdiction or not. Unlike a Court of
limited jurisdiction, the superior court is
entitled to determine for itself questions
about its own jurisdiction.(See: Special
Reference No.1 of 1964: (1965(1) SCR
413 at p.499: AIR 1965 SC 745 at
p-789)."

23. In the cases of K.S. Villasa v.
M/s. Ladies Corner and another, AIR
1999 SC 2140 and Madan Lal Gupta v.
Ravinder Kumar, JT 2001 (1) SC 123,
the Hon'ble Supreme Court has held that
if an interim order is intentionally violated
or disobeyed action can be taken under
the provisions of the Act.

24. In the case of State of U.P. v.
Ratan Shukla, AIR 1956 All 258 this
Court has held that it is not the law that a
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Court dealing with a mater which is
beyond its jurisdiction can be contemned
with impunity or that the liability of a
person to be punished for contempt of a
court depends upon whether the court was
acting within its jurisdiction at the time
when it is alleged to have been contemned
the opposite party. This Court has held as
follows:-

"That fact that Shri S.M. Ifrahim had
no jurisdiction to hear the appeals,
however, does not mean that no contempt
could be committed of him. So long as he
was seized of the appeals, no contempt
could be committed of him.

It is not the law that a Court dealing

with a matter which is beyond it

jurisdiction can be contemned with-
impunity or that the liability of a person to- "

be punished for contempt of a co
depends upon whether the court was
acting within its jurisdiction aytk >
when it is alleged to have been/contemned
the opposite party, therefore, nnOt claim

decide the appeals.”

25. In I Samyulla v.
Commissionei"‘fa Corporation of the City
ore; 1991 Karnataka Law
the Karnataka High Court
aw in the following terms, with
reference to the decision of the Court of

‘Appeal vin Hadkinson v. Hadkinson,
©.(1952(2) All ER 567): "the principle laid
- down in the said decision is, a party who

Journal 35
stated

- knows an order, whether it is null or valid,

))regular or irregular, cannot be permitted
> to disobey it and it would be dangerous to
allow the party to decide as to whether an
order was null or valid or whether it was
regular or irregular.”
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26. In Hadkinson v. Hadkinson,
(1952) 2 All ER 567 the Court of Appeal
held:

"It is the plain and’ unquahﬁed
obligation of every person yai
respect of whom an order is-
court of competent JurlSd ¢ tlon to obey it
unless and until that rder is discharged.
The uncomprom‘}" 1g nature of this

obligation is sh n by the fact that it
extends even- tQ cases where the person
affected by -anorder believes it to be
irregular( or even void. Lord Cottemnham,
L.C. Sald 1r1 ‘Chuck v. Cremer, (1846) 1

would be most dangerous to hold that the
suitors, or their solicitors, could
themselves judge whether an order was
null or valid---- whether it was regular or
irregular, that they should come to the
Court and not take upon themselves to
determine such a question. That the
course of a party knowing of an order,
which was null or irregular, and who
might be affected by it, was plain. He
should apply to the court that it might be
discharged. As long as it existed it must
not be disobeyed.'

27. Such being the nature of this
obligation, two consequences will in
general follow from its breach. The first is
that anyone who disobeys an order of the
court (and I am not now considering
disobedience of orders relating merely to
matters of procedure) is in contempt and
may be punished by committal or
attachment or otherwise. The second is
that no application to the Court by such a
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person will be entertained until he has
purged himself of his contempt."

28. Approving the view taken by
this Court in the case of State of U.P. v.
Ratan Shukla,(supra) and of the
Karnataka High Court in the case of D.M.
Samyulla (supra) the Hon'ble Supreme
Court in the case of Tayabbhai M.
Bagasarwalla and another v. Hind
Rubber Industries Pvt. Ltd., etc., AIR
1997 SC 1240 has held that where the
interim orders have been flouted and
disobeyed when they were in force and
ultimately it has held that the Civil Court
has no jurisdiction to entertain the suit,
the interim orders made therein do not

become non est and the persons can be

punished for their violation/disobedience

The Hon'ble Supreme Court held as

follows:-

"...Ultimately, no doubt, High Court
has found that the Civil Court had no
jurisdiction to entertain the suit'by
took about six years. Can it be said that
orders passed by the Civil Co Ir
High Court during this perlod“of six years
were all non est and th If;rt is open to the
tl ‘merrily, without
fear of any conse(juence Admittedly, this
could not be done until the High Court's
decision on_ fquestlon of jurisdiction.
The quest"icn is whether the said decision

“in force, i.e., for violations and
o dlsobedlence committed prior to the
N decision of the High Court on the
)) question of jurisdiction. Holding that by
»virtue of the said decision of the High
Court (on the question of jurisdiction), no
one can be punished thereafter for
disobedience or violation of the interim

" consequences
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orders committed prior to the said
decision of the High Court, would indeed
be subversive of rule of law an Would
seriously erode the dignity and
authority of the Courts. We must repeat
that this is not even a case ‘where a suit
was filed in wrong Court knowingly or
only with a view to snatch an interim
order. As pointed out /kkheremabove the
suit was filed in the Civil Court bona fide.
We are of the opinion that in such a case
the defendan\t\s\ ‘cannot  escape  the
consequences of their disobedience and
violation of the interim injunction

commltted by them prior to the High

29. Thus, in view of the settled
ropos1t10n that one cannot escape the
of disobedience and
violation of interim orders committed by
them prior to the dismissal of the writ
petition, the argument of Sri Sharma that
since the writ petition has finally
dismissed the notices could not have been
issued is misplaced. If the argument of Sri
Sharma is accepted then it would be
subversive of the Rule of Law of Law and
would seriously erode the majesty and
dignity of the Courts. There cannot be any
dispute that after the dismissal of the writ
petition no benefit can be derived from
the interim order as it stands merged but
the position for action being taken for the
alleged disobedience/violation of the
interim orders prior to the dismissal/final
orders being passed in the proceeding
stands on a different footing.

30. In view of the forgoing
discussion, I do not find any good ground
for recalling the order dated 14th May,
2002. The application for recall is,
therefore, rejected.
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31. As about 10 years are shortly
going to expire and the proceedings are
only at the stage just after issue of Notice,
the opposite parties be directed to appear
personally before the Court on 24th
February, 2004. List this case before the
appropriate  Bench on 24th February,
2004.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 19.03.2004

BEFORE
THE HON’BLE ARUN TANDON, J.

Civil Misc. Writ Petition No. 29882 of 1995

Ram Bahadur Alias Laxmi Prasad

...Petitioner

Versus
Collector, Hamirpur and others

...Respondents o

Counsel for the Petitioner:
Sri N.B. Nigam

Counsel for the Responde s:
Sri L.S. Srivastava '

Sri S.K. Singh
SriB.R. Singh
S.C. (/

U.P. Imp05|t|on of Ceiling on Land
Holdings Act, 1960-Ss. 10 (2) and 14-
Code of Civil Procedure, 1908-S.11-Writ
Petition-Maintainability-Successive Writ
Petition-Abuse of process of Court-
Principles of Constructive resjudicata-
. Applicability-Writ  petition-held, not
\.maintainable-Once petitioner had failed

> in_his action against original orders
. cannot be

N permitted to challenge
)) consequential action-held, barred by
. principles of constrictive res-judicata.

Held: Para 20 & 25
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It is needless to point out that
dispossession of the petitioner was-only
a consequential action on the  orders
passed by the Prescribed Authorlty:;and
the Commissioner declaring the land of
the petitioner as surplus. Once the
petitioner had failed in his action again
the original orders, 'he cannot be
permitted to challenge the consequentlal
action taken thereto. As a ‘matter of fact,
the writ petition was ‘only an attempt to
reopen the chapter, which has been
closed with the dismissal of the earlier
writ petition- flled by the petitioner by
couching the rellef in different words.
The petitio'ner was not justified in filing
the. present writ petition. This writ
petltlon was barred by the principles of
constructlve res judicata as explained by

aqthe Hon ble Supreme Court in Gurbux Vs.
,,—\B\hkure Lal AIR 1964 SC 1810; Gurdasji &
Company Vs. State of Maisoor AIR 1975

SC 813; Commissioner of Income Tax Vs.

» T.P. Kumaran 1996(10) SCC 561. This

writ petition, as a matter of fact, was
legally not maintainable and deserves to
be dismissed.

Reference is made to the provisions of
Section 14 of the U.P. Consolidation of
Holdings Act, which only provides for an
opportunity to be afforded to the tenure
holder to give his choice before any land
is taken as surplus. The said section does
contemplate that if the choice is not
exercised by the tenure holder, the
authorities, under the U.P. Imposition of
Ceiling on Land Holdings Act, shall
remain silent and would not declare
certain plots of the tenure holders as
surplus. In the facts of the case it is
apparently clear that the petitioner was
afforded opportunity to exercise his
choice, which he deliberately did not do
so and as such the Prescribed Authority
was justified in declaring the chak no. 81
(now plot no. 362) as surplus.

(Delivered by Hon’ble Arun Tandon, J.)

1. Heard Sri N.B. Nigam on behalf
of the petitioner and Sri S.K. Singh
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counsel on behalf of the respondent nos. 5
to 17 as well as standing counsel on
behalf of the respondent nos. 1 to 4.

2. This writ petition is an example of
abuse of process of the court by a person
filing successive writ petitions and
obstructing the allotment of surplus land
to poor persons for whose interest the
U.P. Imposition of Ceiling on Land
Holdings Act was enacted. This Court is
deeply shocked with the manner in which
successive writ petitions have been filed
before this court and interim orders
obtained time and again.

3. The relevant fact for decision of

the writ petition are that proceedlngs\
under Section 10(2) were initiated against -
the petitioner under the U.P. Imposition of
Ceiling on Land Holdings Act, 1960 as-

early as in the year 1975.

4. The petitioner filed objec
The objections were conmderéd' and the
Prescribed Authority by: \means of the
order dated 15™ June, 1976 declared 22.5
Acres as surplus in terms of 1rf1gated land.
Against the said order of the Prescribed
Authority, the pet filed an appeal

before the District) Judge, Hamirpur,
being appeal no. 523 of 1976.
. On lﬂl November, 1976 the

/as vallowed and the Appellate
reduced the area of surplus land
.2-Acres in terms of irrigated land.
ainst the said order the petitioner filed

o writ petition no. 1025 of 1977 (First writ

~_ petition), which was allowed by this
Court on 4™ September, 1978 and the
» matter was remanded to the District Judge
for reconsideration of the appeal filed by
the petitioner.
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6. On remand the District Judge by
means of the order dated 16™ December,
1979 allowed the appeal and reduced 1
area of the surplus land to 7.82 Acres.
Despite the aforesaid order havang been
passed, the petitioner does not claims to
have exercised any chmce,ln respect of
the land to be taken as surplus

7. The . scr1bed Authority,
subsequent to order\dated 16™ December,
1979, passed an- order on 11™ March,
1980 d1rectmg that Chak No. 81, which
belonged to pet1t10ner be declared surplus

\ On an application being filed by

o the petitioner, the order dated 11™ March,
980 was recalled by the Prescribed
_Authority on the ground that the same
“was an ex parte order. The Prescribed

Authority, after recalling the order dated
11™ March, 1980, passed an order on 26™
February, 1981 and required the Lekhpal
to submit his comment with regards to
choice submitted by the petitioner. From
the said order, which has been enclosed as
Annexure-1 to the writ petition, it is
apparently clear that the petitioner had
already exercised his choice inasmuch as
the order reads as follows:-

TH Y SRS % 99.3.co H MR R
AT B | ERER & e W dedicer qear 9 e
9.3.c9 T oM TRl 99| B W @aeR SHi
[T SO Wer ST & T ¢ |

9. The petitioner had exercised his
choice on 20™ March, 1980. It is, thus,
clear that the petitioner had exercised the
choice prior to the passing of the order
dated 26" February, 1981.

10. The Prescribed Authority
thereafter by means of the order dated
18.4.1981, after obtaining the report from
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the Tehsildar, rejected the choice
exercised by the petitioner and directed
that Chak No. 81, total area 7.82 Acres
irrigated, be declared as surplus.

11. Against the aforesaid order of
the Prescribed Authority, petitioner (as
stated in paragraph 4 of the writ petition)
had filed appeal no. 12 of 1981. It is
further alleged in the said paragraph that
the said appeal was dismissed by the
District Judge on 24.8.1981. However,
liberty was given to the petitioner to
exercise fresh choice of plot other than
the choice which has been earlier
exercised by the petitioner by means of
application dated 20.3.1980.

12.  Against the said order of the
District Judge, the petitioner filed writ-
petition no. 14117 of 1981 (Second Writ
Petition) and again succeeded in obtaifn g

an ex parte order. This writ petition- ‘has
been dismissed by this Court on-~ 19"
October, 1984.  However, ' the~
passed by this Court has not been brought
on record. Similarly the ord
24.8.1981 passed by the District Judge in
appeal has also not" beeh brought on
record. .

13. Agamst kthe order dated 19"

numbe ofk“"sald Special Leave Petltlon is
a4 5259 of 1985. It has not been stated as to
. when the Special Leave Petition was filed
and-dismissed. In the writ petition it has

- not been mentioned as to whether the

)) Special Leave Petition was entertained by
> the Hon’ble Supreme Court or not and as
to whether at any point of time any
interim order was granted by the Hon’ble
Supreme Court. The date of dismissal of
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the appeal has also been concealed in the
writ petition. \

14. From the record it is apparent
that the petitioner in order toinstall the
proceedings  before the " Prescribed
Authority made an other application that
possession of land in question be not
taken as special lea> e petition is pending.
This court is una \e"to see how this
application coul be filed specifically
when there was no interim order in the
special leave _petition. Thus, there is
dehberate attempt on the part of the
petmOneI to “avoid dispossession from the

lus: Iand on one pretext or other.

15 On the basis of his application,

requiring the Prescribed Authority not to

ake possession of the surplus land despite
the writ petition and the special leave
petition have been dismissed, the
petitioner started second innings of
litigation. He filed appeal before the
Commissioner against the order of the
Prescribed Authority dated 12.4.1988,
whereby the Prescribed Authority has
rejected his application for not to
dispossess the petitioner as specials leave
petition of the petitioner was said to be
pending. There is no provision under the
U.P. Imposition of Ceiling on Land
Holdings Act under which said appeal
could be filed by the petitioner. The
Commissioner also rejected his appeal on
12" September, 1988

16. The said order of the
Commissioner has also not been brought
on record for the reasons best known to
petitioner. Against the said order of the
Commissioner, the petitioner filed a writ
petition no. 12732 of 1989 (Third Writ
Petition) and again succeeded in obtaining
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ex parte stay order,
dispossession was stayed.

whereby  his

17. Surprisingly, after more than 5
years the petitioner got the aforesaid writ
petition no. 12732 of 1989 dismissed as
not pressed.

18. With the dismissal of the writ
petition the entire objections raised by the
petitioner with regard to his dispossession
from the land in question stood
adjudicated between the parties before
this Court. Now it is not open to petitioner
to raise any issue with regards to the
surplus land specifically chak no. 81,
which was converted into plot no. 363
(for reference paragraph 13 of the writ
petition) after consolidation.

19. The petitioner, in order to ﬁ,lrther

install his dispossession, now initiated
third innings and filed the present writ
petition mno. 29882 of 1995 (fourth
petition). In this writ petltloh also the
petitioner obtained an ex( parte interim
order whereby his dlspossesmon has been
stayed. The petitioner" is enjoining the
benefit of the said inte m order for last
more than 9 years. The reliefs prayed for
in this writ petltloﬁ are as follows:-

“(i) issue a sultable writ, order or
direction in the nature of a writ of
s directing the respondents
ossess the petitioner from the
dispu ed land otherwise in accordance
with law and not to interfere with the

yossession of the petitioner in any way.

vissue any other suitable writ, order

NN or direction as this Hon’ble Court may

deem fit and proper in the
> circumstances of the case, and to-

(iii) award cost of the petition to the
petitioner.”

o orders, “he
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20. It is surprising that no order
whatsoever has been challenged /in the
writ petition. This Court fail to understand
how the petitioner can ask for writ of
mandamus restraining  the | respondents
from dispossessing the petmoner from
surplus land once \hc‘ had himself
withdrawn his earlier writ petiti
12732 of 1989 referr d>to above. It is
needless to point out that dispossession of
the petitioner . W only a consequential
action on the ‘orders passed by the
Prescribed - Authorlty and the
Comm1ss1oner declaring the land of the
petitioner as ‘surplus. Once the petitioner
had- fail d in his action again the original
cannot be permitted to
enge the consequential action taken

_thereto. As a matter of fact, the writ

etition was only an attempt to reopen the
chapter, which has been closed with the
dismissal of the earlier writ petition filed
by the petitioner by couching the relief in
different words. The petitioner was not
justified in filing the present writ petition.
This writ petition was barred by the
principles of constructive res judicata as
explained by the Hon'ble Supreme Court
in Gurbux Vs. Bhure Lal AIR 1964 SC
1810; Gurdasji & Company Vs. State
of Maisoor AIR 1975 SC 813;
Commissioner of Income Tax Vs. T.P.
Kumaran /996(10) SCC 561. This writ
petition, as a matter of fact, was legally
not maintainable and deserves to be
dismissed.

21. The petitioner, against the order
of Prescribed Authority dated 23" April,
1988 whereby plot no. 362 was
earmarked as surplus land to be allotted to
the persons entitled to the same, filed an
application dated 20™ November, 1990
under Section 27(4) of the Act before the
Commissioner and obtained an ex parte
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interim order again on 28" November,
1990. The Commissioner has rejected the
application on 30™ November, 1995,
against which the petitioner had filed the
writ petition no. 8473 of 1996 (fifth
petition) challenging the allotment of the
surplus land made in favour of respondent
nos. 5 to 17 who were admittedly the
persons entitled to allotment of the
surplus land in accordance with the
provisions of U.P. Imposition of Ceiling
on Land Holdings Act. This writ petition
is not legally maintainable in view of the
earlier writ petition filed by the petitioner,
referred to above, as also in view of the
dismissal of his writ petition no. 29882 of
1995. The allotment of land is only

consequential action. Any infirmity or

illegality in the procedure of allotment, as

alleged by the petitioner, cannot be a
concern of the petitioner as he is neither -
an applicant for allotment of the land nor-

has any right or interest in the: al}otment
of the surplus land. It is apparent that the
petitioner has filed this writ petition’
to complicate the issue before this Court
and some how for ofl ;prolong the

pendency of the writ petition by getting
1996 connected

writ petition no. &

ceiling ‘of _he petltloner was declared
“ ‘6th December, 1979 and for

ined in possession over the surplus
As already noticed above, the

- proceedmgs initiated by the petitioner

))subsequent to dismissal of his special
> leave petition by the Hon'ble Supreme
Court, were totally unfounded and
without authority of law. The petitioner
for last 20 years by initiating uncalled for
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proceedings and by filing successive writ
petitions has succeeded in installing the
purpose for which U.P. Imposrtlon of
Ceiling on Land Holdings Act has been
enacted. The conduct of the petitioner is
highly unsatisfactory and/‘idis\entfitles him
to any relief under Article 226 of the
Constitution of India. /

contention raised on
petitioner may  be

23. Howey
behalf of the

considered. It is- stated by the counsel
appearing on. behalf of the petitioner that
here is a lacuna in Section 14 of the U.P.
Imposnlon of Ceiling on Land Holdmgs

raised on behalf of the petitioner is totally
misconceived and it is a clear case of
misreading of section 14. Further,
admittedly, the petitioner had filed an
appeal under Section 13 of the U.P.
Imposition of Ceiling on Land Holdings
Act against the order of the Prescribed
Authority. The ceiling limit of the
petitioner was finally determined under
the appellate order. Section 14
specifically take care of the order passed
under Section 13 and for possession of the
surplus land being taken thereafter. In
such circumstances, the petitioner could
not have raised the issue which has been
submitted on his behest as referred to
above.

24. It is further contended on behalf
of the petitioner that there is no order of
the Prescribed Authority declaring chak
no. 81 (now plot no. 362) as surplus. It is
contended that the order, whereby chak
no. 81 was declared as surplus dated
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11.3.1980 had been recalled by the
Prescribed Authority by means of the
order dated 25.2.1981 and thereafter the
petitioner was permitted to exercise his
fresh choice under order of the District
Judge passed in appeal no. 12 of 1981.
The said contention raised by the
petitioner appears to be attractive on the
face of it. However, in legal scrutiny same
is found hollow. It has not been disputed
by the petitioner that both the District
Judge as well as Prescribed Authority by
means of his order dated 20.3.1980 had
given an option to petitioner to exercise a
fresh choice other than one which had
been exercised by him by means of his
application dated 20.3.1980. The writ

petition is completely silent as to what

was done by the petitioner in that regard

The petitioner has not informed this Court-

as to whether the fresh choice wa

exercised by him or not subsequent to t /
Judge dated

order of the District
24, 8 1988 and subsequent to the

this Court, the/

permitted to turrf aroﬁnd and seek this
remedy m wmt petition. There is no

cannot be’ permltted to approach this
Court. t “for the relief to permit him to
“.exercise a fresh choice in respect of
surplus land as petitioner has not

- exercised his choice despite opportunity

)) earlier.

25.  Reference is made to the
provisions of Section 14 of the U.P.
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Consolidation of Holdings Act, which
only provides for an opportunity to. be
afforded to the tenure holder to- give
choice before any land is taken as surplus.
The said section does contemplate ‘that if
the choice is not exermsed\by the tenure
holder, the authorities, “under the U.P.
Imposition of Ceiling on \Land Holdings
Act, shall remain SII nt> -and would not
declare certain plo of the tenure holders
as surplus. In.t ,,acts of the case it is
apparently clear that the petitioner was
afforded Opportumty to exercise his
choice, whlch he deliberately did not do
so and as. such the Prescribed Authority

wasg stifi ed in declaring the chak no. 81

plet no. 362) as surplus.

> 26. From the fact, which have been
tated above, this Court has no doubt that

" the petitioner has misused the process of

this Court and he has retained possession,
by filing successive applications and writ
petitions, of the land which was declared
surplus as early in the year 1979.

27. In such circumstances, the
petitioner must necessarily be required to
pay cost for the aforesaid attempt made
by him. This Court feels that Rs. 40,000/-
is fair and sufficient to be fixed as
exemplary cost. The amount of cost
should be deposited by the petitioner with
the District Magistrate, Hamirpur within
one month from today. Failing which the
District Magistrate shall recover the said
amount from the petitioner as arrears of
land revenue and shall report compliance
to this Court. The money so realized
would be transmitted to Legal Aid
Services Authority High Court, Allahabad
for being used as an assistance to poor
litigants.
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28. With these directions, the writ
petition is dismissed. Interim order, if
any, stands vacated.

29. The copy of this order be issued
to Sri Piyush Shukla, standing counsel,
for being communicated to the District
Magistrate, Hamirpur.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 6.2.2004

BEFORE

THE HON’BLE S.P. SRIVASTAVA, J.
THE HON’BLE UMESHWAR PANDEY, J.

Civil Misc. Writ Petition No. 4220 of 2004

Abdus Salam @ A. Salam  ...Petitioner
Versus >

Election Commission of India and

another ‘

Counsel for the Petitioner:
Sri S.G. Hasnain

Counsel for the Respondents' /
Sri B.N. Singh ' o
S.C.

Representation of Peoples Act, 1951- Ss.
10-A and 11- Natural Justice- Order by
Election Commlssmn disqualifying for 3
years-categorical finding that inspite of
notice no  explanation furnished-
Applications by petitioner for removal of
disqualification giving full facts and his
version detail- rejection of applications
) ‘caused ‘no prejudice to petitioner- No
‘l-_personal hearing or  opportunity
. ‘required- Writ dismissed.

" Held- Para 14,15 & 17

“We are clearly of the opinion that the
duty to hear does not necessarily mean
affording of personal hearing or
audience and an aggrieved party may be

© manner.
_mechanical

...Respondents
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heard orally or through the medium of
written representation ensurlng that no
prejudice is caused. ¢ N

Considering the peculiar facts- and
circumstances of the present case, we
are clearly of the view that the impugned
order cannot be held to be vitiated in law
on account of its having been passed in
violation of principles of ‘natural justice,
as claimed and further ‘that an effective
opportunity had: been afforded to the
petitioner. g ,

It should not be Iost sight of that for
considering the question of violation of
prlncmles of ‘natural justice, all that has
to be seen is, as to whether the
concerned authority had acted in a fair
There is nothing rigid or
; about the principles of
natural justice. Whenever, there is a
reference to the rules of natural justice,

it signifies that the principle and

procedure which are to be applied have
to be such which in any particular set of
circumstances, are right, just and fair.
Case Law discussed:

AIR 1966 SC 671

AIR 1967 SC 1398

1994 Supp.(2) SCC 463

1957 SCR 1151: AIR 1957 SC 648

(Delivered by Hon’ble S.P. Srivastava, J.)

1. Heard the learned counsel for the
petitioner.

2. The learned standing counsel
representing the respondents who has put
in appearance at this stage on advance
notice has also been heard.

3. The petitioner is aggrieved by the
order of the Election Tribunal dated
7.1.2003  whereby  exercising  the
jurisdiction as envisaged under Section
10-A of the Representation of the People
Act, 1951 the petitioner was disqualified
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for a period of three years. In the order
dated 7.1.2003 the Tribunal has recorded
a categorical finding that inspite of notice
the petitioner had not furnished any
explanation.

4. The fact that the petitioner had
not submitted any explanation is not
disputed. Further the correctness of the
recitals contained in the order dated
7.1.2003 passed by the Election
Commission is also not disputed.
However, after passing of the order dated
7.1.2003, the petitioner moved an
application under Section 11 of the
aforesaid Act seeking removal of the
disqualification imposed under order

dated 7.1.2003. In this connection the

petitioner has filed copies of the

applications dated 6.2.2003, 25.7.2003"
and 6.10.2003. In the application filed -

under Section 11 of the Act, which
supported by an affidavit, the¢ pe’atmner
had set forth his grievances in det

5. The Election Comm1SS10n after
considering the appllcatlo rejected the
same vide the impugned order dated 20"
October, 2003. g

6. The only submission urged and
pressed by ,,the learned counsel for the
petitioner in support of this writ petition is
that the pe tloner had not been afforded

‘ “Learned counsel for the petitioner
as strenuously urged that the respondent
~authority has acted in a manifestly illegal

- manner in passing the impugned order

) without ~ giving  the
> opportunity of being heard.

petitioner  an

8. In the aforesaid connection, it has
further been urged that it was incumbent
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upon the respondent—authority to afford
an opportunity of personal hearing to the
petitioner before taking a decision on “his
application filed under Section 11 of the
Representation of People Act. Smce the
respondent—authority had" notafforded
any personal hearing to, the Stitioner, it is
urged that the 1mpugned \rder disposing
of the application is Vltlated in law and is
not at all sustamabf ’

9. The: *uéstion as to whether
hearing nqqéssarily involved affording of
opportuni%y 4 6f personal hearing or
oppertumty to give written
subm sions/representation setting forth

the version of the aggrieved party is

bstantial compliance of affording of

k\épportunlty of hearlng has been the

ubject matter of various decisions of the
Apex Court.

10. In its decision in the case of
Madhya Pradesh Industries Ltd. Vs.
Union of India AIR 1966 SC 671, the
Apex Court had observed that it is no
doubt the principle of natural justice that a
quasi judicial Tribunal cannot make any
decision adverse to a party without giving
him an effective opportunity of meeting
any relevant allegations against him.
However, it was further observed that
such an opportunity need not necessarily
be by personal hearing. It can be by
written representation. It was further
observed that whether the said
opportunity should be by a written
representation or by personal hearing
depends upon the facts of each case and
ordinarily it is in the discretion of the
Tribunal.

11. In its decision in the case of The
State of Assam Vs. The Gauhati
Municipal Board, Gauhati, AIR 1967 SC
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1398, the decision of the High Court that
omission to give an opportunity of oral
hearing violated the principles of natural
justice was reversed by the Apex Court
holding that the opportunity to submit an
explanation was sufficient.

12. In another decision in the case of
State Bank of Patiala Vs. Mahendra
Kumar Singhal 1994 Supp.(2) SCC 463
the Apex Court had indicated that no rule
could be brought to its notice, which
required the appellant to grant a personal
hearing. It was further indicated that the
rule of natural justice does not necessarily
in all cases confer a right of audience, as
indicated in the earlier decision of the
Apex Court in the case of F.N. Roy V
Collector of Customs, Calcutta, 1957
SCR 1151: (AIR 1957 SC 648). In its

decision in this case, the Apex Court had -

observed that there is no rule of natural
justice that at every stage, ap TSON 18
entitled to a personal hearing. Z

13. In the present case'the petitioner
had given his version an\ the facts in
support of his case lin detail in his
application filed under Section 11 of the
Representatlon of eople Act. The
petitioner, in the 61rcumstances could not
be held to be \e‘]udrced at all.

, ire clearly of the opinion
he d ty to hear does not necessarily
mean affording of personal hearing or
aud ence and an aggrieved party may be
card ‘orally or through the medium of
;;k,rltten representation ensuring that no

~_prejudice is caused.

15. Considering the peculiar facts

and circumstances of the present case, we
are clearly of the view that the impugned
order cannot be held to be vitiated in law
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on account of its having been passed in
violation of principles of natural justice,
as claimed and further that an, effectwe
opportunity had been afforded o the
petitioner. ,;‘ ¢

16. The contention of *the learned
counsel for the petltloner referred to here
in above, is totally ev(nd of any merit
and is not at all acceptable

17. It should not be lost sight of that
for cons1dermg the question of violation
of principles of natural justice, all that has
to be seen is, as to whether the concerned
ity had acted in a fair manner.
is nothing rigid or mechanical
~the principles of natural justice.

_ Whenever, there is a reference to the rules

of natural justice, it signifies that the
principle and procedure which are to be
applied have to be such which in any
particular set of circumstances, are right,
just and fair.

18. Natural justice, in fact, refers to
fair play in action. It is a concept which
has succeeded in keeping the arbitrary
action within the limits of preserving the
rule of law. But with all the religious
rigidity with which it should be observed,
since it is ultimately weighed in balance
of fairness, the Courts have been
circumspect in extending it to situations
where it would cause more injustice than
justice.

19. Taking into consideration the
facts and circumstances as brought on the
record, in their totality no ground has
been made out for any interference by this
Court while exercising the extraordinary
jurisdiction as envisaged under Article
226 of the Constitution of India.
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This writ petition accordingly fails
and is dismissed.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 27.01.2004

BEFORE
THE HON’BLE R.B. MISRA, J.

Civil Misc. Writ Petition No.35180 of 1997

Tej Prakash Jaiswal and another
...Petitioners
Versus
Mukhya Nagar Adhikari, Nagar Nigam,
Allahabad and others ...Respondents

Counsel for the Petitioners:
Sri R.G. Padia

Sri Prakash Padia

Sri Shesh Kumar

Counsel for the Respondents
Sri S.D. Kautilya
Sri Dinesh Dwivedi
S.C.

Service Law- Regularlsatlon ppomtment
as Clerk on daily ( wages-Achleved
proficiency of 25 W.P.M. in'typing at that
stage-Selection mmlttee after
acknowledging. ThIS fact recommended
for regularlsatlon appomted as clerk-
Regularisation also done-At later stage
condition of' 25:w.p.m. in typing was not
necessary. to be imposed afresh in
performance, experience, merits and
recommendation of Selection
Committee-Impugned order set aside-
_‘Petitioners to be treated as regular
"~:~_employees -Their termination on ground

.~ of not achieving typing test of 25 w.p.m.
——_ in'Hindi and change in service condition,
) held, illegal.

’Held: Para 6

I have heard learned counsel for the
petitioner, I find that petitioners were

[2004

earlier appointed as daily wagers and
had achieved the proficiency of 25
w.p.m. at that stage and the selection
committee after acknowledging this fact
recommended the cases of petitibners

and the petitioners, were ° given
appointment of as a clerk iiaek.‘ since they
~vand were

having proficiency in 25 w.p.m. typing.
Keeping in view the’ recommendations of
the selection commlttee they were
regularised also. Now at later stage a
condition of 25;w‘;pi‘.m. in typing was not
necessary to-be imposed afresh in the
regularisation order as the regularisation
was only’ 'm‘a‘de keeping in view of the
performance’ experience merits and the
recommendation of the selection
commlttee In view of the above

=«;ohservat|ons I find that the decision of
—Ved Prak Sagar (supra) as referred by

respondents is not applicable in the
present facts and circumstance and in

))” view of the above observation the order
~ dated

7.10.1997 is not legally
sustainable, therefore, it is set aside and
the petitioner are to be treated as
regular employee and their termination
on the ground of not achieving the
typing test of 25 w.p.m. in Hindi on the
ground of change in service condition of
the petitioner is illegal not justifiable. In
view of the above the writ petition is
allowed. No order as to cost.

(Delivered by Hon'ble R.B. Misra, J.)

Heard Dr. R.G. Padia, learned Senior
Advocate for the petitioners and Sri S.D.
Kautilya, learned counsel for the
respondents.

1. In this petition prayer has been
made to quash the order dated 7.10.1997
(Annexure-8 to the writ petition) whereby
the services of the petitioners were
terminated as they could not achieve in
the prescribed proficiency Hindi Typing
test.
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2. The petitioner, petitioner no. 1
was B.Com. and petitioner no.2 was B.A.
and both were appointed as Daily wagers
in Nagar Nigam on 1.9.1988 and
28.9.1988 respectively as a clerk as a
daily wage employee and have rendered
service. The petitioners were required to
appear in Hindi Typing Test where
petitioner no.1 had 25 w.p.m. (words per
minute speed) and petitioner no.2 had 30
w.p.m. as acknowledged by the
respondent authorities therefore, on the
recommendation of the  selection
committee and on the basis of marks
achieved, they were declared successful.
The petitioners were regularised by an
order dated 20.3.1997 (Annexure-7 to the
writ petition). However, afresh condition
was imposed in this order dated 20.3.1997
whereby they were to be show thei
performance by  achieving
parameter of 25 w.p.m. It appears thatf"
the basis of subsequent typing. ftest the
petitioners could not achieve the. reqmred
target, therefore, the regularlsa nc
was cancelled and they were: ehrected to
work as daily wagers .

3. According to the Tearned counsel
for the petitioners in their earlier
appointment as daily wager they had
already achieved ~the minimum typing
requirement “and> proficiency and since
their main wofk was not typing however,
~selecti committee had
ackno 1\~Iedged their proficiency in typing
<and on its recommendation, their services
ere regularised on their experlence and
iits and after regularisation in view of

: the fresh condition they are not supposed

to achieve again a prescribed condition
~>and the petitioners were regularised and
for not achieving certain standard in
typing test, the status of petitioners was
changed without any rhyme or reason

typing -

arbitrarily more so against the principle of
natural justice in view of the judgment
2002 (1) Selected Allahabad Cases \483
Smt.  Anju  Tiwari vs. District
Magistrate/Collector, Etawah. However,
according to the learned ‘counsel for the
respondent the case of Smt;fﬂAnJu Tiwari
is not applicable in- the facts and
circumstances of present case as Smt.
Anju Tiwari was appointed on the
compassionate. g,bund under U.P.
Recruitment—of  Dependants of

Government Servants (Dying in Harness)
Rules 1974 ‘where imposition of fresh
condltlon fbr achieving by an executlve

4. According to learned counsel for
the respondent Sri S.D. Kautilya the
relevant rules for recruitment to the post
of Clerk and in view of the order March 1,
1963 published in extraordinary Gazette
Government of Uttar Pradesh Nagar
Mahapalika ~ Services  (Designations,
Scales of pay, Qualification, Conveyance
Allowances and methods of Recruitment)
Order, 1963 the candidate for recruitment
as a clerk was required to possess High
School certificate or  equivalent
examination certificate and 25 w.p.m.
proficiency in Hindi typing and
knowledge of English Typing also as
additional  qualification ~ which  at
subsequent stage was enhanced and the
minimum requirement was Intermediate
with a minimum typing speed of 25
w.p.m. in Hindi. According to learned
counsel for the respondent the petitioners
might have been tested earlier and
achieved typing text more than 25 w.p.m.
in Hindi, however was not found to have
achieved the minimum requirement of 25
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w.p.m. at subsequent stage. For this
purpose learned counsel for the
respondent has relied {(1994) 3

UPLBEC-1963 (Ved Prakash Sagar and
others Vs U.P. Financial Corporation and
another) } where the services of the writ
petitioners were terminated for not
achieving 40 w.p.m of typing as a
condition provided in the terms of
appointment embodied in pursuance to
the advertisement in recruitment as such
the termination of the writ petitioners
were found justifiable.

5. According to learned counsel for
the petitioner the decision of this court
(Single Judge) in Ved Prakash Sagar
(supra) was passed as the writ petitioners
were the typist, and their main work wa

typing,

essential condition required in service

such verdict of Ved Prakash (supra) is not

referable and applicable in the. _present
case as writ petitioner was appomted as
clerk whose main work was not of typrst

typing is
additional need.

6. 1 have he: arned counsel for
the petitioner, | f{nd, that petitioners were
earlier appomted as dally wagers and had
achieved the ‘proficiency of 25 w.p.m. at
that stage and the selection committee
wacknowledging this fact
recommended the cases of petitioners and
the petitioners were given appointment of
a clerk ie. since they were above
-, Intermediate and were having proficiency
N in 25 w.p.m. typing. Keeping in view the
)recommendations  of the  selection
> committee they were regularised also.
Now at later stage a condition of 25
w.p.m. in typing was not necessary to be
imposed afresh in the regularisation order

and they were expected to
maintain certain standard of typing as-an.

[2004

as the regularisation was only made
keepmg in view of the performance

experience merits and-
recommendation of  the s\electlon
committee. In view of the ’above

observations I find that th “decision of
Ved Prak Sagar (supra) as referred by
respondents is not applrcable in the
present facts and circu
view of the above observatron the order
dated 7.10.1997 is-not legally sustainable,
therefore, it is set aside and the petitioner
are to be treated as regular employee and
their termmatron on the ground of not
achlevmg the typing test of 25 w.p.m. in
Hindi on the ground of change in service

condltron of the petitioner is illegal not

1fiable In view of the above the writ
petition is allowed. No order as to cost.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 12.01.2004

BEFORE

THE HON’BLE M. KATJU, J.
THE HON’BLE MRS. P. SRIVASTAVA, J.

Civil Misc. Application/Petition No. 844 of 2004

Chandra Prakash Ojha ...Petitioner
Versus
The District Judge, Bareilly and others
...Respondents

Counsel for the Petitioner:
Sri Pranav Ojha

Counsel for the Respondents:
S.C.

Code of Civil Procedure, 1908-0. 17 R.1-
Adjournment-not more than three to be
granted in a suit Adjournment of a case
can not be claimed as a matter of right.

Held: Para 5
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It may be mentioned that under Order
17, Rule 1 C.P.C. it is specifically
provided that no adjournment shall be
granted more than three times during
hearings of suits. In our opinion even
these 3 adjournments cannot be claimed
as of right, as adjournment is in the
discretion of the Court, and cannot be
claimed as of right.

Case law discussed:

(2003) 2 SCC 45

(Delivered by Hon’ble M. Katju, J.)

1. This petition furnishes a typical
instance of the alarming state of affairs
prevailing in the subordinate judiciary in
this State.

2. The petitioner had filed an
application under Section 263 of the

Succession Act praying for cancellatioh\

of the order granting probate. In this case
altogether 90 dates were fixed by the
District Judge and A.D.J., Barellly, out of
which 43 dates were fixed for,;ﬁnal
hearing. In our opinion thlsyreveals gross
negligence and utter callousness on the
part of the subordinate courts. Cases are
supposed to be dlsposed)off expeditiously,
but it appears that many udges harass the
htlgant public by, granting adjournments
again and again. ,‘W’henever the litigant
goes to court he finds that another date
has been fixed. In the present case 90
dates have been fixed and yet the case has
not fproceeded Annexure-3 to the
,afﬁd it in support of this application is
copy-. of the order sheet showing the
ers ‘passed on these 90 dates. Many of
these orders show that the case was
. adjourned because the lawyers were on
strike.

3. We have also been informed that
in many district courts certain lawyers do
not allow the Court to function. Many
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district court function only 60-65 days in
a year. Some members of the bar are
habitual of disturbing the functioning of
the Court. ‘

- A Y

4. We have also bee informed that

often on the mere statement of some

members of the bar that no adverse order

should be passed the cases are adjourned
without any good\ reason.

5. It may be mentloned that under
Order 17, Rule 1 C.P.C. it is specifically
pr0V1ded that no adjournment shall be

‘d ‘more than three times during
hear\ gs. of suits. In our opinion even

& these 3.adjournments cannot be claimed

T rlght, as adjournment is in the

_discretion of the Court, and cannot be

>laimed as of right.

6. In our opinion this state of affairs
cannot be tolerated any further. The
judiciary exists for serving the public, and
not for serving lawyers or Judges. The
judiciary is accountable to the public, and
it is the duty of the Courts to decide cases
expeditiously.

7.  We therefore dispose off this
petition with the direction to the court
concerned to decide the application under
Section 263 of the Act within two months
from the date of production of a certified
copy of this order before him in
accordance with law, failing which
disciplinary action will be taken against
the Judge concerned.

8. The Registrar General of this
Court will communicate this order to the
District Judge, Bareilly forthwith and also
to all the District Judges in the State of
U.P., who shall in turn communicate it to
all the judicial officers in their district.
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The Registrar General shall also
communicate copy of this order to all
Presidents and Secretaries of District Bar
Associations in the State, and to the
Chairman, U.P. Bar Council.

9. We warn all the officers of the
subordinate judiciary that disciplinary
action shall be taken against those Judges
who are avoiding expeditious disposal of
cases, and who grant adjournments lightly
and unnecessarily. The public is fed up
with the delays in deciding cases, and will
not tolerate continuation of this state of
affairs.

10. We further direct that judicial

officers shall not adjourn cases merely

because the lawyers are abstaining from

work or are on strike. The Supreme Court
has held that it is illegal for lawyers to go-
on strike, vide Ex-Capt. Harish Uppal 2

v. Union of India, (2003) 2 SCC 45
We  therefore direct that judge i ‘the
subordinate judiciary will pass, lorders in
the cases fixed before them eVen in the
absence of lawyers (unless he case has
been adjourned by Court for some
good and strong 1 1 on a lawyers
application), and 1f e’ lawyers obstruct
the functioning of thé Court the District
Judge will call the‘police to stop this. The
people of the State are fed up of lawyers
strikes, and in our opinion, rightly so.
Enough is enough.

ki?“kil;glk, . List this case again before us on
.16.3.2004 by which time compliance
> report shall be sent to this Court by the

~ District Judge, Bareilly and other District

/Judges in the State. While we have
-~ disposed off this petition it shall be listed
again before us so that we can monitor
compliance of the directions given by us.

[2004

APPELLATE JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 12.01.2004

BEFORE P
THE HON’BLE M. KATJU /J
THE HON’BLE MRS. POONAM SRIVASTAVA, J.

Special Appeal No.‘\“3\29 of 1998

Jalal Ahmad ...Petitioner

The State of UxP & others .. .Respondents

Counsel for the Petitioner:
Sri P K- DWL\/edI

N Counsel‘ for the Respondents:

i B.P. Srivastava
ashistha Tiwari

Sri H.R. Mishra, S.C.
> S.C.

Constitution of India-Article 226- Writ
Jurisdiction-scope-Judicial review of
administrative decision-Interference
only in case of arbitrariness-No
interference with finding of fact-Writ lies
where there is error of law apparent on
face of record.

Held: Paras 4,5 & 6

It is well settled that a writ lies when
there is error of law apparent on the face
of the record. In writ jurisdiction this
Court cannot interfere with findings of
fact. Whether there was corruption or
favouritism was a question of fact and
the learned Single Judge should not have
interfered with the findings of fact in this
connection.

The Court cannot sit in appeal over
administrative decisions. It can only
interfere when there is arbitrariness in
the Wednesbury sense. The modern
trend points to judicial restraint with
respect to administrative decisions.
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Case law discussed:

JT 1996 (6) SC 515

JT 1996 (8) SC 510

2000 (1) AWC 726

AIR 1996 SC 11

W.P.52499 of 2002, decided on 11.12.2003

(Delivered by Hon’ble M. Katju, J.)

1. Heard learned counsel for the
appellant.

2. This special appeal has been filed
against the impugned judgment of the
learned Single Judge dated 15.4.1998.
The facts of the case are that the U.P.
Government took a policy decision to
provide employment to Urdu knowing

persons by absorbing them on the post of

Urdu translators in various Department

of the State. In the month of August,'~

1984, 5061 posts were sanctioned in th
various Departments of the State. It W
stipulated that one post each dnall- the
offices of departmental heads bot
divisional and district level were"to be
filled in by such Urdu translaters

cof ,‘gtha‘tf policy the
District Magistrate, Deoria initiated
proceedings for , rectuitment of Urdu
translators. The pésts were advertised and
a written test was held on 25.12.1994 and
a select 11 of 58 candidates was
pubhshed n 12.1.1995. From that list
certain persons were appointed in
different ~departments, e.g. in police,
fzieduc; ;‘1(\)1’1 etc. In appears that certain
C.co pIalnts of corruption and favoritism in

In pursuance <

¢, the selection process were made to the
—~._ State

; Government and the State
)) Government by order dated 20.06.1995
> directed the District Magistrate to make
an enquiry regarding the complaints. The
District Magistrate entrusted the enquiry
to the S.D.O., Salempur, Deoria for
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making enquiries. On the basis of the
enquiry report the District Mag1strate
wrote a letter dated 12.7.1995 to\the State
Government and on that basis the State
Government cancelled the examination on
7.8.1995. *

3. Aggrieved by th -aforesaid order
a writ petition was: 1led in this Court
which  allowed “ by ~ the impugned
judgment. ‘

4. The learned Single Judge has
observed that ‘there was no evidence of
corruphon or favourtism. In our opinion
the 1earned Single Judge has erred in law
: akmg this observation. The learned
gle Judge while disposing off the writ

kpetltlon should not have interfered with

he findings of the fact in the enquiry

“report. It is well settled that a writ lies

when there is error of law apparent on the
face of the record. In writ jurisdiction this
Court cannot interfere with findings of
fact. Whether there was corruption or
favouritism was a question of fact and the
learned Single Judge should not have
interfered with the findings of fact in this
connection.

5. We are fortified by the decisions
o the Supreme Court in Biswa Ranjan
Sahoo vs. Sushanta Kumar J.T. 1996 (6)
SC 515, Hanuman Prasad vs. Union of
India, J.T. 1996 (8) SC 510, etc. and the
Division Bench decision of this Court in
PK. Rai vs. LIC. of India 2000 (1)
AWC 776. In Tata Cellular vs. Union of
India AIR 1996 SC 11 the scope of
judicial review of administrative decisions
has been considered in great detail and it
has been held that the Court cannot sit in
appeal over administrative decisions. It
can only interfere when there is
arbitrariness in the Wednesbury sense.
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The modern trend points to judicial
restraint with respect to administrative
decisions.

6. The same view has been taken in
another division bench decision Civil
Misc. Writ Petition No. 52499 of 2002
Pushpak Jyoti vs. State of U.P. and others
decided on 11.12.2003.

7. For the reasons given above this
petition is allowed. The impugned
judgment dated 15.4.1998 is set aside.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 28.01.2004

BEFORE
TE HON’BLE SUNIL AMBWANI, J.

Civil Misc. Writ Petition No.33472 of 2002

U.P. State Sugar Corporationnlil;.t'dl*Il.‘lh'it

Saharanpur, through its  General
Manager J’etitibner
Versus . [N
District Judge, Saharanpur nd others
Respondents

Counsel for the Pe itioner:
Sri R.K. Snvastava N
Sri Y.K. Srlvastava NS

Counsel for the Respondents
Sri S.K. Pandey

Civil Procedure Code-0. IX R.13- Exparte
,fdecease-settmg aside of-Application for
delay restoration
supported with
- Certificate showing
" that officer looking after case suffered
~/ heart attack-This fact not denied by
-, plaintiff-No reason to disbelieve medical
certificate-Held, Trial Court as well as
appellate Court committed gross error
law in rejecting restoration application.

“application  duly

}Setitioner

[2004
Held: Para 9

The fact whether defendant’s counsel
was informed was denied in the affidavit
supporting the delay condonatlon
application. There was, no reason to
disbelieve the medical certificates. The
fact that the officer looking after the
case had suffered a heart’ attack and
could not pursue ‘the matter, was not
denied. In the cm:umstances, I find that
both the Trial <Court as well as the
Appellate Court. commltted gross error in
law, in re]ectmg the restoration
application.

Case Law’ Dlscussed

(2001) 6-SCC 176

(1998) 7 SCC 123

. De]i%(ered by Hon’ble Sunil Ambwani, J.)

1. Heard Sri R.K. Srivastava for
and Sri S.K. Pandey for

respondents.

2. This writ petition arises out of
orders passed by Additional Civil Judge
(Junior Division) Saharanpur in Misc.
Case No. 4A/2000 rejecting petitioner’s
application to set aside ex parte decree
dated 10.1.2000 in Original Suit No.215
of 1989 between Mukkha Vs. General
Manager, U.P. State Sugar Corporation,
Saharanpur and others; and the order of
District ~ Judge,  Saharanpur  dated
29.4.2002 in Misc. Civil Appeal No.39 of
2002 dismissing the appeal against the
order of the Trial Court.

3. Brief facts, giving rise to this writ
petition, are that the plaintiff filed a
Original Suit No.215/1989 for
dispossession of defendants from suit land
in Chak No. 136 Gata No.252. It was
alleged that the defendant forcibly entered
and started digging on 10.11.1989 and
that on 16.3.1990 they constructed 6 feet
wall, and fitted angle iron and barbed wire
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over the wall. The plaintiffs claimed that
the defendant Sugar Mill is continuing in
wrongful possession, and also claimed
damages.

4. A written statement was filed by
the defendant. The Trial Court fixed the
matter on 12.1.1998 for disposal of
Commissioner’s report. The defendant
remained absent on that date, and
thereafter, inspite of information sent to
counsel for the defendant, Sri Basant
Singh to appear on 12.2.1998. No one
appeared on that date. The Suit was
decreed ex-parte on 20.5.1998. The
defendants filed an application on
13.1.2000 for setting aside ex-parte

decree alongwith an application for

condonation of delay. The application was

filed after about twenty months with the

explanation that Sri S. T. Khan, who wa:
looking after the case for the defendan
Corporation had suffered a heart; ‘attack.
He could not come to the Court and ‘was
not aware of the subsequent proceedings.
A medical certificate was filed in support
of the explanation.

5. The Trial

the counsel for tﬁe defendant was glven
information ,after«s which several dates

the , absenoe on the dates fixed in the
ffmatter and rejected the application. The
. Appellate Court has found that the
+ medical certificates relate to the month of
N March 1999, and held that the findings
))arrived at by the Trial Court were not
> perverse to call for any interference, and
consequently rejected the Appeal.
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6. Sri RK. Srivastava, counsel for
petitioner states that the Corporatlon had
set up a valid defence in the wrltten
statement. It is stated in paragraph:
the written statement that the U. P. State
Cement Corporation is a body corporate
and has not been 1mpleadéd as party
respondents. The entire land towards west
of Khasra No.252, of Gaon Sabha Bidwai
was acquired and. th a‘boundary wall has
been constructed on the western dol, and
on the eastern: dol of Gaon Sabha Bidwai
of Khasra No. 252. The boundary wall
towards north and south were constructed.
The- constructlons towards western side
were; eft out for which foundation was

o dug and now the entire boundary wall has
fbeen constructed. In paragraph-18, it was
denied that any part of Khasra No.252

was included in the land covered by the

“boundary wall. The extension has been

made on the land acquired for the Lord
Krishna Sugar Mill of the Corporation.

7. The written statement goes to
show that the defendant had a triable case.
In the application for setting aside ex-
party decree supported by application for
condonation of delay, it was stated that
the Court had fixed 21.1.1998 for
objections on the survey report. On
21.1.1998, the Court directed the
plaintiffs to inform the defendant’s
counsel of the next date fixed on
12.2.1998. The counsel Sri Basant Singh
was not given any information and that he
could not inform the next date to the
defendants. On 12.2.1998 not only the
report was confirmed ex-parte, a date was
fixed for ex parte hearing on 20.5.1998. In
the meantime Sri S.T. Khan, who was
looking after the case for Corporation
suffered a heart attack and was under
treatment at Saharanpur and thereafter at
Lucknow. He could not obtain further
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information of the case. The defendant
came to know about the ex-parte decree
on 10.1.2000, when the plaintiff came to
the establishment of the defendant
alongwith Court Amin for removing the
constructions. The file was thereafter
inspected and an application with
condonation of delay was filed on
12.1.2000.

8. In M.K. Prasad Vs. P.
Arumugam (2001) 6 SCC 176, the
Supreme Court held that the expression
‘sufficient cause’ in Section 5 of the
Limitation Act must receive liberal
construction so as to advance substantial
justice, and that generally delays are to be

condoned in the interest of justice, unless

gross negligence, and deliberate inaction

or lack of bona fides is imputable to the™
party seeking condonation of delay. The -

law of Limitation has been enactef

serve the interest of justice and not to

defeat it. The Supreme Court folloWed its
earlier decision in N. Balakrishnan V.
M. Krishnamurthy (1998)’7 SCC 123 in
observing that the acceptability of
explanation for the df:lay “is the sole
criterion and that length of delay is not
relevant. In the/ ce of anything
showing mala fide or deliberate delay as a
dilatory tactlcsﬂthe court should normally
condone the lelay. However, in such a
case the court should also keep in mind
the huga n’ expenses incurred or to be
incurre by the opposite party and should
fzicompgnsate him accordingly. It was also
.observed in para-9 in N. Balakrishanan’

case that the superior court would be free

- to consider the cause shown for the delay

)) afresh and it is open to such superior court
>to come to its own finding even
untrammeled by the conclusion of the
lower court. In M.K. Prasad’s case, the
defendant came to know about the decree

[2004

passed in 1997 only when he received the
notice of execution proceedings. The
application for setting aside . Aparty
decree which was rejected on the ground
of long delay of 554 days. ’The revision
was dismissed by the High- Court. The
Supreme Court found that he defendant
should have been more‘* ;gilant, but his
failure to adopt ‘s ch “extra vigilance
should not have been made a ground for
ousting him fr‘ - the litigation with
respect to the: pmperty conceded to be
valuable. It was held that while deciding
apphcatlon for setting aside ex parte
decreg the court should have kept in mind
the Judgment impugned, the extent of the

o prope ity involved and the stake of the
;‘partles ~The inconvenience caused to the
respondents for delay on account of the

ppellant being absent from the court in
this case can be compensated by awarding
appropriate and exemplary costs.

9. In the present -case, the
Corporation took a defence that the
disputed land was acquired, and is not
part of Khasra No.252. Northern and
southern wall enclosing the acquired land
was constructed and that the Corporation
constructed the western wall without
encroaching upon the plaintiffs land. In
this matter the survey commissioner’s
report could have established whether
there was any encroachment on the spot.
The defence was required to be
considered, and that valuable property
which was claimed to be acquired, was
involved in the matter. The defendant had
offered reasonably bonafide explanation
for the absence on the date fixed and the
delay in filing the application. The Trial
Court erred in law and in exercise of its
jurisdiction in rejecting the application
only on the ground that the counsel for the
defendant was informed, but was not
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present on that date and that the medical
certificates were of the year 1999. The
fact whether defendant’s counsel was
informed was denied in the affidavit
supporting the delay condonation
application. There was no reason to
disbelieve the medical certificates. The
fact that the officer looking after the case
had suffered a heart attack and could not
pursue the matter, was not denied. In the
circumstances, I find that both the Trial
Court as well as the Appellate Court
committed gross error in law, in rejecting
the restoration application. The plaintiff,
however, must have incurred expenses in
execution proceedings, and that in the
facts and circumstances, I find that costs

justice.

10. The writ petition is allowed._Thé: _,

by Civil Judge (Junior <Division)
Saharanpur in Misc. Case No. 4A/2000
and order dated 29.4.2002 /passed by
District Judge, Saharanpur/ in the Misc.
Civil Appeal No0.39/2002 are set aside.
The petmoner s < ap

payment of exemﬁlary cost of Rs.10,000/-
to be paid by the defendants corporation
to the plalntlffs by depositing in trial court
within six weeks from delivering of this
Judgment In case the cost are not
dep051ted in trial court with the time
fixed, the ex parte decree passed against

* petitioner shall stand revived. The
‘plam‘uff shall be entitled to withdraw the
)\ COSts.

M/s V.K. Packaging Industries V. Tax Recovery Officer and others 239

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 12.01.2004

BEFORE )
THE HON’BLE M. KATJU,
THE HON’BLE UMESHWAR‘ ‘ NDEY J.

Civil Misc. Writ Pet|t|on\‘N 178 of 2003

M/s V.K. Packagmg Industrles .Petitioner
- Versus
Tax Recovery Offlcer and others

...Respondents

Counsel for the Petitioner:
Sr| G vmd ‘Saran

of Rs.10,000/- will serve the interest of 1Cour)SeI for the Respondents:

i Bharat Ji Agarwal

~ Income Tax Act-Ss. 226 (3), 143 (3)-
~NC—/ demand Notice S. 226 (3)-Validity-
impugned orders dated 1.3.2002 passed”

Doctrine of merger-Assessment order dt.
15.3.2000 on basis of which impugned
demand notice was issued merged into
order of CIT (Appeals)-Whose order in
turn merged into order of Income Tax
Appellate Tribunal-ITAT set aside order
of CIT (Appeals) on ground that
assessing officer as well as CIT (Appeals)
had not given copies of accounts of third
parties-Hence issue of demand notice in
pursuance of assessment order dt.
15.3.2000 and realization of sum
thereunder held, illegal-Petitioner, held,
entitled to restitution of amount of tax
realized under assessment order dt.
15.3.2000.

Held: Paras 27,28,29 & 31

In these circumstances we fail to
understand how any demand could be
issued against the petitioner and how
any sum could have been realized from
the petitioner in pursuance of the
assessment order dated 15.3.2000 when
the said assessment order dated
15.3.2000 has in fact ceased to exist.
Merely because the Tribunal has
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remanded the matter to the CIT
(Appeals) it does not follow that the
assessment order dated 15.3.2000 has
revived. Consequently we are of the
opinion that the impugned notice under
Section 226 (3) of the Income Tax Act
was wholly illegal as there was be no
valid demand against the petitioner.

In our opinion the petitioner is entitled
to restitution in respect of any amount of
tax realized in pursuance of the
assessment order dated 15.3.2000. It is
well settled that when a decree or order
is set aside or modified in appeal it is the
duty of the Court to grant restitution.

On the facts and circumstances of the
case we quash the notice under Section
226 (3) and the recovery made in

pursuance of the impugned notice under

226 (3) of the Income Tax Act. Am

amount realized from the petitioner in:
pursuance of the notice under Section
226 (3) and the assessment order dated
15.3.2000 shall be refunded to " hlm'"

forthwith with interest at 12% ‘per
annum from the date of reallzatum to
the date of refund. The refund must be
made within a month from \the “date of
production of copy of th|5\ de
the authority concerned ‘

Before parting W|t‘ the case we would
like to state that we cannot appreciate
this practlce of_the Income Tax
Department < of . hurrledly passing
assessment “orders shortly before the
limitation period is about to expire and
justifying this practice by saying that
there was shortage of time and hence it
was__impossible to verify the facts
properly, and hence the additions were
<\ being made. It is of common knowledge
_‘that when the limitation for making an
~ assessment is about to expire (usually

. on 31st March) there is a sudden rush

“and scramble to complete the
>assessments. If this practice is
countenanced the citizens of the country
will be put to great harassment as
exorbitant demands can be made against
them merely by saying that there was
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shortage of time and hence additions
were being made for this reason without
verifying the facts correctly. It'is the
duty of the department to make ’akcorrect
assessment and not to make an
excessive assessment merely/ on the
ground of shortage of tlme N
Case law discussed:
(1983) 143 ITR 765
(2001) 250 ITR 193 <7
(2001) 162 Taxatlon

84 ITR 222
AIR 2000 SC 258;7
1967 ALJ 1054~
AIR 2003 SC 4482
AIR 1985 SC 39

hvered by Hon’ble M. Katju, J.)

1. This writ petition has been filed
for'a “writ of certiorari to quash the
1mpugned notice under Section 226 (3) of

”the Income Tax Act vide Annexure-5 to

the writ petition. The petitioner has also
prayed for a mandamus directing the
respondent no. 1 to refund the amount
recovered under the notice under Section
226 (3) with interest. The petitioner has
also prayed for a direction to respondent
no. 1 to refund Rs. 75,000/- deposited by
the petitioner with interest and has also
prayed that respondent no. 3 be directed
to decide the appeal of the petitioner on
merits expeditiously.

2. Heard learned counsel for the
parties.

3. The petitioner is a registered
partnership firm which is doing the
business of manufacture of Corrugated
boxes/Card Board boxes. The relevant
AY is 1997-98 and in this year the
petitioner filed a return on 31.10.1997
disclosing income of Rs. 27,374.28 paise.
The petitioner has alleged that it has
maintained regular and proper books of
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account in the ordinary and regular course
of business.

4. The petitioner appeared before the
Assessing Officer/Income Tax Officer
ward no. 5, Allahabad and the Assessing
Officer by his order dated 15.3.2000
determined the petitioner’s income at
Rs.7,40,750/-.  True copy of the
assessment order dated 15.3.2000 is
Annexure-1 to the writ petition. This
assessment was made under Section
143(3) of the Income Tax Act.

5. It is alleged in para 7 of the
petition that during the course of the
hearing the Assessing Officer issued

notices under Section 133 (6) of the

Income Tax Act to M/s Shiv Datt and

Sons, M/s K. Lal and Company and M/s
Shakumbhari Pulp and Paper Mills Ltd.,
apart from other parties. It is alleged ‘that~

these notices were issued pnly\for
obtaining copies of accounts of “‘the
petitioner’s firm from the b@of
above three

accounts add1t10ﬁs _were made in the
hands of the petmoner on the allegat1on

S 4,25,000 was made on the allegation

¢ that’ payment of the said amount was
~_made by M/s Shakumbari Paper & Pulp

)) Mills, but no entries were recorded in the
> petitioner’s  books, though the entries
were recorded in the books of Shakumbari
Paper & Pulp Mills. The other additions
were also on similar ground.
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6. It is alleged in para 8 of the
petition that the copies of the said
accounts of the aforesaid three  parties
were not supplied to the petltloner,\‘nor
were the parties summoned, nor were the
books examined, and 1nstead\the additions
were made simply on the asis of these

Assessing Officer hlmselkf admitted in the
assessment order. dated'15 3.2000 in para
6 that due to- shortage of time it was
impossible to-verify the facts properly and
hence the addltlons were made.

N Agamst the assessment order the
pet/m ner filed an appeal before the C.LT.

A eals) The appellate authority fixed

hearing on various dates, but it is

a eged that copies of the accounts were

ot supplied to the petitioner despite

“repeated requests in writing as well as

orally. Copy of the application filed by
the petitioner before the appellate
authority praying for supplying of these
documents is Annexure-2 to the petition.
The petitioner stated before the Assessing
Officer as well as the C.L.T. (Appeals)
that the records were misplaced
somewhere by the Chartered Accountant
and therefore the petitioner was helpless
in conducting the appeal. However the
C.LT. (Appeals) decided the appeal by the
ex-parte order dated 30.4.2002. True copy
of the said order is Annexure-3 to the writ
petition.

8. Thereafter a second appeal was
filed by the petitioner before the Tribunal
on 28.5.2002 which was decided on
30.12.2002 vide annexure 4. The Tribunal
by its order dated 30.12.2002 set aside the
order of the C.LT. (Appeals) and
remanded the matter back to the C.LT.
(Appeals) with certain directions as stated
in para 5 of this order. The main direction
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of the Tribunal was that the party should
be provided copies with the accounts of
the third parties and the matter should be
decided after considering each and every
ground taken by the petitioner. True copy
of the order of the Tribunal dated
30.12.2002 is Annexure-4 to the petition.
The appeal is now pending before the
C.LT. (Appeals)

9. In the meantime the respondent
no. 1, the Tax Recovery Officer, issued
notices under Section 226 (3) for
realization of the demand assessed by the
Assessing Officer. True copy of this
notice issued to various parties is
Annexure-5 to the writ petition.

10. It is alleged in para 15 of thg’
petition that due to the notice under-
Saraiya-

Section 226 (3) issued to
Distillery Limited, Gorakhpur by!',
respondent no. 1 the Saraiya<Distillery
Ltd., Gorakhpur has deducted Rs.~

lacs from the account of the pentmner and
has deposited the same with the Income
Tax Department vide Ann cure-6 to the
petition. The Saraiya. DlstllIefy Ltd. has
also withheld the péy it which is due to
the petitioner on supply/ of the packaging
materials to them on the ground of notice
under Sect10n‘<226 (3) Thus huge amount

o7 11, Tt is alleged in para 16 of the
)/ petltlon that the petitioner had already
> deposited Rs. 75,000/- with the Income
Tax Department on account of the
demand for A.Y. 1997-98. Copy of three
challans of deposits of Rs. 75,000/- is

[2004

Annexure-7. During the pendency of the
appeal the petitioner gave an application
to the Tax Recovery Officer reques’ung to
revoke the order passed under Section 226
(3). The petitioner deposned' Rs 75,000/-
in three instalments.

12. However, the\T R O. has again
initiated proceedlngf nder Section 226 3)
and consequently on receiving the notice
the Saraiya DlstllIery Ltd., Gorakhpur had
deducted Rs: two lacs from the account of
the petltloner and has deposited the same
with the Income Tax Department.

It is alleged in para 18 of the

& p'tl‘tlon; that due to illegal proceedings
u dcr Section 226 (3) initiated by the

R.O. the petitioner is facing great
ardship as it will not get the payment for

" its supply of packaging materials from its

customers. These customers are taking the
supply of package materials for running
the business. The petitioner needs the
money for the supply for keeping its
regular turnover of the business. It is
alleged that since the incoming of the
money for the supplied materials has been
stopped due to notice under Section 226
(3) of the Income Tax Act the petitioner is
in great financial crisis and is on the verge
of closure.

14. It is alleged that the demand
under Section 226 (3) is illegal and is
based on illegal assessment. The
Assessing Officer has himself stated in
the assessment order that due to shortage
of time it was impossible to verify the
facts properly and therefore he made
major additions. He has also stated that
the difference of Rs. 4,25,000/- which has
been stated to have been paid by the
assessee to other parties could not be
verified due to shortage of time.
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15. For the same assessment year a
notice under Section 148 of the Income
Tax Act was issued by the ITO Ward No.
5 Allahabad. The petitioner gave a letter
to the Joint Commissioner of Income Tax,
Allahabad requesting him to withdraw the
demand against the petitioner for A.Y.
1997-98. In that letter the petitioner stated
that when a notice is issued under Section
148 then the order dated 15.3.2000 should
remain under abeyance and hence the
demand should be withdrawn. True copy
of the letter dated 22.10.2001 is
Annexure-8 to the writ petition.

16. The petitioner relied on the
decision of this Court reported in Saran

Engineering Co. Ltd. v. CIT, (1983) 143

ITR p. 765 in which it was observed:

“Once reassessment proceedings are

started the earlier order ceased to ex:
and the ITO starts the
proceedings a fresh.”

The ratio of this demsmni‘has been
affirmed by the Supreme Court in LT.0.
v. K.L. Srihari (2001) 250, ITR 193.

aid decision it is
alleged in para 22,0f the petition that
since notice under- Section 148 has been
issued the assessment order dated
15.3.2000 has become non existent, and
henceﬁk [ncome Tax Department cannot
make any demand on the basis of the
@as ssment order dated 15.3.2002. True
<.copy of the notice under Section 148 is
‘Annexure-9 to the writ petition.

17. It is alleged in para 23 of the
»petition that Saraiya Distillery Ltd.,
Gorakhpur has deducted Rs. 2 lacs from
the petitioner’s account on the basis of the
illegal notice under Section 226 (3) and

assessmeﬂt
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has also detained other payments from the
petitioner  for  supplying packaging
material on the basis of illegal notices
under Section 226 (3) of the Income Tax
Act which is adversely affectlng the
business of the petltloner\

18. A counter afﬁ@a&zit has been
filed on behalf of the respondents and we
have perused the,s"““ -

19. Itis- alleged in para 8 of the
counter afﬁdav1t that the original
assessment order is good and effective till
it is: substltuted by a reassessment order.
Mere issuance of notice under Section

148 Oes not effect the validity of the
- Orig ‘nal assessment order.

~20. It is alleged in para 9 of the
counter affidavit that the respondent no. 1
has rightly issued the notice under Section
226 (3) as no stay order has been passed
by the CIT (Appeals) in the appeal
pending before it.

21. In para 10 of the counter
affidavit it is alleged that the petitioner
was duly supplied the relevant documents
as required by him on 2.9.2002.

A rejoinder affidavit has also been
filed.

22. In para 4 thereof it is stated that
there is no statutory provision for filing an
appeal/objection against the impugned
order of the C.I.T. (Appeals), and hence
there is no alternative remedy.

23. Learned counsel for the
petitioner has relied on the decision of
this Court in Kanhaiya Lal v. CIT (2001)
162 Taxation 649 and the decision of the
Punjab and Haryana High Court in
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Chiranjit Steel Rolling Mills v. CIT 84
ITR 222 for the proposition that where the
copies of the third party’s account are not
supplied to the petitioner the assessment
order is illegal.

24, Learned counsel for the
petitioner has also submitted that the
petitioner filed a stay application along
with his appeal but there was no CIT
(Appeals) for hearing the appeal for a
long time. The financial condition of the
petitioner was bad and the firm has
become sick, and hence it was wholly
arbitrary and illegal to attach the
petitioner property.

25. From the facts mentioned above
it appears that the assessment order dated -

15.3.2000 (Annexure-1 to the wri

petition) on the basis of which/,/;the\t
impugned notice under Section 226 (3)~

was issued merged into the order of the
CIT (Appeals) dated 30.4.2002. ‘Opy of
which is Annexure-3 to the wnt petition,
and the aforesaid order/ of the CIT
(Appeals) in turn merged into- the order of
the Income Tax Appella Tribunal dated
30.12.2002, copy of ch'is Annexure-4
to the writ petition. rusal of the order
of the Tribunal dated 30.12.2002 shows
that the Tribunal has set-aside the order of
the CIT (Appeals) on the ground that the
Assessing  Officer as well as the CIT
) had not given copies of the
mnts of the third party to the

Thus under the doctrine of

~_ merger the orders of the Assessing Officer

dated 15.3.2000 and the CIT (Appeals)
»dated 30.4.2002 have both merged into
the order of the Tribunal dated
30.12.2002. Hence the orders of the
Assessing Officer dated 15.3.2000 and the

/)" Revenue,
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CIT (Appeals) dated 30.4.2002 ceased to
exist after the order of the Trlbunak dated
30.12.2002. 0

In Kunhayammed v. State of Kerala
AIR 2000 SC 2587 (vzd pam 12) the
Supreme Court observed" /

“Once the ;Siip\clriiOf Court has
disposed of the lis before it either way—
whether the decre or order under appeal
is set aside or'modified or simply
conﬁrmed it is the decree or order of the
superior (( Court tribunal or authority

ich/ ;the final, binding and operative
decreeor order wherein merges the decree

& or‘order passed by the Court, tribunal or

uthority below.”

Similarly, in Raj Singh v. Board of
1967 ALJ 1054 this Court
observed:-

“It is well settled that the decree of
the trial Court merges in that of the
appellate Court. The effect of merger is
that in the eye of law it dies a civil death.
The trial Court’s decree loses its identity.”

27. In these circumstances we fail to
understand how any demand could be
issued against the petitioner and how any
sum could have been realized from the
petitioner in pursuance of the assessment
order dated 15.3.2000 when the said
assessment order dated 15.3.2000 has in
fact ceased to exist. Merely because the
Tribunal has remanded the matter to the
CIT (Appeals) it does not follow that the
assessment order dated 15.3.2000 has
revived. Consequently we are of the
opinion that the impugned notice under
Section 226 (3) of the Income Tax Act
was wholly illegal as there was be no
valid demand against the petitioner.
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28. In our opinion the petitioner is
entitled to restitution in respect of any
amount of tax realized in pursuance of the
assessment order dated 15.3.2000. It is
well settled that when a decree or order is
set aside or modified in appeal it is the
duty of the Court to grant restitution.

In South Eastern Coalfields Ltd. v.
State of M.P., AIR 2003 S.C. 4482 the
Supreme Court observed:-

“The word ‘restitution’ in its
etymological sense means restoring to a
party on the modification, variation or
reversal of a decree or order, what has
been lost to him in execution of decree or
order of the Court or in direct
consequence of a decree or order (See

Zafar Khan & Ors. V. Board of Revenue

U.P. & Ors. AIR 1985 SC 39).

The Principle of restitution has- been
statutorily recognized in S. 144 ~of “the
Code of Civil Procedure, 190 /" Section
144 of the C.P.C. speaks not- tnﬂy of a
decree being varied, reversed,\ set aside or
modified but also 1ncludes an’order on par
with a decree. The sope of the provision
is wide enough so as  include therein
almost all the klnds of variation, reversal,
setting aside or modlﬁcatlon of a decree
or order. The'interim order passed by the
Court merges into a final decision. The
of ‘an interim order, passed in
favou of a party, stands reversed in the
< of’ final decision going against the
party “successful at the interim stage.
ess otherwise ordered by the Court,
N the successful party at the end would be
justified with all expediency in
~>demanding compensation and being
placed in the same situation in which it
would have been if the interim order
would not have been passed against it.”
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29. On the facts and circumstances
of the case we quash the notice under
Section 226 (3) and the recovery- made in
pursuance of the impugned notice under
226 (3) of the Income Tax Act. Any
amount realized from th ,‘petltloner in
pursuance of the notice, under Section 226
(3) and the assessment ‘order dated
15.3.2000 shall be  refunded to him
forthwith with interest at 12% per annum
from the date of realization to the date of
refund. The refund must be made within a
month from the date of production of
copy ofl( thls order before the authority
conc\erned\

We :‘hope and trust that the appeal
ding before the CIT (Appeals) in

pursuance of the remand order of the

the said authority.

30. The petition is allowed. No order
as to costs.

31. Before parting with the case we
would like to state that we cannot
appreciate this practice of the Income Tax
Department  of  hurriedly  passing
assessment orders shortly before the
limitation period is about to expire and
justifying this practice by saying that
there was shortage of time and hence it
was impossible to verify the facts
properly, and hence the additions were
being made. It is of common knowledge
that when the limitation for making an
assessment is about to expire (usually on
31* March) there is a sudden rush and
scramble to complete the assessments. If
this practice is countenanced the citizens
of the country will be put to great
harassment as exorbitant demands can be
made against them merely by saying that
there was shortage of time and hence
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additions were being made for this reason
without verifying the facts correctly. It is
the duty of the department to make a
correct assessment and not to make an
excessive assessment merely on the
ground of shortage of time.

32. No doubt the department has to
assess and collect the correct tax, but for
this purpose it should devise and set up a
rational scheme in accordance with law. It
should certainly not make assessments
hurriedly merely by saying that there is
shortage of time, (as often happens), thus
putting the citizens to great harassment.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 27.01.2004
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THE HON’BLE M. KATJU, J.

THE HON’BLE MRS. POONAM SRIVAST AVA, J’.
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& U P Minor Minerals (Concession) Rules
-\ 1963-Rr. 9, 9-A and 23-Grant of mining
))lease on preferential basis-Validity-Rule
. 9-A-declared ultra vires-S. 15 of MMRD
~ Act by Full Bench-ban imposed by State
Government in grant of lease-By virtue
of Government Order dated 13.6.2001
lease ban in renewal of lease granted

(" quashed.

[2004

prior to 27.3.2001 lifted-Clause (3) of
G.0. permitted renewal of leases of even
those lease holders who were granted
leases on preferential basis-Renewal of
lease granted to respondent no. 4-Writ
challenging G.O. dated 13.2.2001 and
Order dated 25.4.2001 passed by
concerned authority Respondent No. 4 in
his Counter Affidavit claimed his renewal
only on basis of order of status quo of
Apex Court, whereas Division Bench in
Katwaru’s case ‘has clarified position-As
such respondent no. 4 has no right to
continue lease on’basis of Order dated
25.4.2001-Held, State Government still
has power to grant mining lease under
Rule 9 and 23-Therefore, Order dated
25.4. 2001 and renewal of lease on basis

of G.; . kdated 13.6.2001 in favour of such

rsons who were granted mining lease
basis under R. 9-A

1 preferential

» Held: Paras 10 & 11

A perusal of the counter affidavit filed by
Ganga Dayal, respondent no. 4 will show
that he claimed his renewal only on the
basis of the order of status- quo of the
Apex Court, whereas the Division Bench
in the case of Katwaru (Supra) has
clearly clarified the position and as such
the contesting respondent has no right
to continue the lease on the basis of
order dated 25.4.2001. The order has not
been defended by the Standing Counsel
in his counter affidavit. The only stand
taken in paragraph 2 of the counter
affidavit is relating to the Government
orders dated 30.3.2001/4.4.2001
whereby all the District Magistrates were
stopped from granting mining lease.

The provisions of Rule 9 and Rule 23 of
the Rules of 1963 are still available to
the State Government to grant mining
lease as and when it is necessary. In the
circumstances, the orders dated
25.4.2001 and the renewal of the lease
on the basis of Government Circular
dated 13.6.2001 in favour of such
persons who were granted mining lease
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on preferential basis under Rule 9-A are
quashed. The writ petition is allowed.
There shall be no order as to cost.

Case law discussed:

2002 (46) ALR 475

(Delivered by Hon’ble M. Katju, J.)

1. Heard learned counsel for the
parties.

2. The writ petition has been filed
challenging the Circular dated 13.6.2001
issued by the State of U.P. through
Secretary Industrial Development
Government of U.P. and order dated
25.4.2001 (Annexure 4 to the writ
petition) whereby the A.D.M., Fatehpur

had renewed the licence in favour of the

contesting respondent no. 4 granting lease
on preferential basis.

3. Counter and rejoinder afﬁdawts“

have been exchanged between the partles
and are on record.

4. The petitioner has ﬁged the
orders on the ground that }ule 9-A has
been held to be ultra—‘_ res by a Full
Bench of this Cou Writ Petition No.
256 (MB) 1997, Kat Chandra Vs. State
of UP. and others connected writ
petitions, and\ ence no mining lease can
be granted by the respondents under the
U.P. Minor Minerals (Concession) Rules,

. "Rule 9-A of the U.P. Minor
M erals (Concession) Rules, 1963 was
~© inserted by the 20" Amendment Rules,

1994 whereby preferential right was
“granted to certain  socially and
~educationally ~ backward  castes  for
excavating sand etc. The Full Bench
quashed the aforesaid rule rejecting the
contention of the State of U.P. that the
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Rules were effected to serve the cause of
social order for the promotion of welfare
of the people as contained in Atticle \9*0f
the Constitution of India. It was obServed
by the Full Bench that the M-M.R:D. Act
pertaining to conservation of minerals and
production/explitation of th minerals can
not be ignored. The observatlon of the
Full Bench was that' e Government can
not under Clause (b) of Article 39 issue an
order, as has, \b n “done by the State
Government in conflict with the Full
Bench decision’ is Annexure-1 to the
petition. The Full Bench held that Rules
9A-and 53A are irrational, arbitrary,
unreasonable and discriminatory.

The contestlng private

\reSpondents were granted mining lease on

referential basis under Rule 9-A of the

"~ U.P. Minor Minerals (Concession) Rules

1963. However, after the decision by the
Full Bench, a ban was imposed by the
State Government in granting lease under
the Rules. By virtue of Government Order
dated 13.6.2001, the State Government
realized certain difficulties and lifted the
ban in the renewal of the leases granted
prior to 27.3.2001. The Government
Order in its Clause 3 has clearly granted
permission for renewal of the licence even
to such lease holders who were granted
lease on preferential basis under Rule 9-A
of the Rules, and finally the authority
concerned renewed the lease in favour of
Ganga Dayal, respondent no. 4 vide order
dated 25.4.2001 which is also under
challenge. The present writ petition was
filed challenging the Government order
dated 13.2.2001 and consequential order
dated 25.4.2001 passed by the concerned
authority. An interim order was passed by
this Court staying the two orders which
are still operating in the present writ
petition.
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7. It is relevant to point out that a
new development had taken place during
the pendency of the writ petition. An
application was moved allegedly on
behalf of the petitioner for withdrawing
the writ petition as not pressed and an
order was passed on 8.2.2002 dismissing
the petition as not pressed. Subsequently
on a recall application the Division Bench
of Hon’ble B.K. Roy and Hon. D.R.
Chaudhary, JJ. dismissed the Civil Misc.
Recall Application No. 3538 of 2002 on
5.4.2002. Aggrieved, petitioner
approached the Apex Court challenging
the orders dated 8.2.2002 and 5.4.2002.
The Apex Court set aside the two orders
and remanded the case for decision on
merit. Hence the present writ petition is
being decided finally. »

8. The stand of the
Government is that the Government Or

Bench had not stop ed he respondent
renewal of the lease s granted earlier. In
Clause 3 of the Goverr ment order it has
specifically been stat ed that the lease
which has already been granted earlier,
can be renewed and there is no restriction
in renewal of such lease granted prior on

ayal son of Burail, respondent no. 4.

- < 9. A Division Bench of this Court in
))Civil Misc. Writ Petition No. 44196 of
>2001 reported in 2002 (46) ALR 475,
Katwaru  Vs.  Special _ Secretary
Industrial, has considered the question
and legality of the renewal of the such

[2004

lease which was granted earlier on
preferential basis under Rule 9-A of the
Rules. The Division Bench clearly he
that since Rule 9-A of the Rules. The
Division Bench clearly held" that since
Rule 9-A has been struck down in favour
of one who had got a/ mmmg lease on
preferential basis under Rule 9-A of the
Rules such person cannot claim renewal
of his lease under le 6-A. The order of
the supreme Cou to ‘maintain status-quo
in the S.L.P; granted against the decision
of the Full Bench will in no way benefit
such clalmahts who claim renewal on
preferentlal basis. The effect of the order

tatus-quo will only be limited to the
hat any one who had been granted
se under Rule 9-A of the Rules or
granted renewal under Rule 9-A at the
ime when the order of the status-quo was

“passed, would continue to have the right

to excavate the minerals even after expiry
of the lease on renewal. The order
maintaining status-quo does not mean that
lessee could continue to excavate the
minerals till the expiry of the lease.
Paragraph 5 of the judgement of the
Katwaru ( supra) is as under :

“The petitioner claimed preferential
right for grant of a mining lease under
Rule 9-A of the Rules as he belongs to a
caste which is enumerated in explanation
appended to sub- rule 1 thereof. He was
granted a mining lease on a preferential
basis on 24.10.1998 for a period of 3
years. The period of his lease expired on
23.10.2001. Prior to the expiry of the
lease, expired on 23.102001. Prior to the
expiry of the lease, the Full Bench of this
Court by the judgment and order dated
27.3.2001 struck down Rule 9-A of the
Rules as being violative of the
Constitution of India and the provisions of
Mines and Mineral (Regulation and
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Development) Act 1957. In view of this
decision, the petitioner cannot claim any
preferential right to get a mining lease.
Rule 6-A of the Rules no doubt provides
for remewal of a mining lease but the
effect of renewal of a mining lease which
had been granted on preferential basis
would be that a right acquired under Rule
9-4A on preferential basis would be
perpetuated or get a fresh lease of life for
a further period of 3 years. The copy of
the order passed by the District Officer on
1.10.2001 shows that the renewal had
been granted on the same terms and
conditions on which the original lease
had been granted and in addition some
other conditions of minor nature has been
imposed. The effect of the renewal would
be that the mining are would continue to

be operated by a person on the basis of ka
preferential right as provided under Rule
9-A of the Rules has disappeared after the~

decision of the Full Bench on27.3.2001
when the said provision was declined to
be ultra vires. Therefore, any one who
had got a mining lease on p?eferentzal
basis under Rule 9-A of th Rules cannot
claim renewal of his:leas¢ under Rule 6-A
after the decision 0/ he ull Bench.”

10. A peruszﬂ of’'the counter affidavit
filed by Ganga Dayal respondent no. 4
will show_that he claimed his renewal
only on the basis of the order of status-
quo of > Apex Court, whereas the
Division Bench in the case of Katwaru
fzi(‘Supra) has clearly clarified the position
“.and as’such the contesting respondent has
+ no right to continue the lease on the basis
NN of order dated 25.4.2001. The order has
))not been defended by the Standing
> Counsel in his counter affidavit. The only
stand taken in paragraph 2 of the counter
affidavit is relating to the Government
orders dated 30.3.2001/4.4.2001 whereby
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all the District Magistrates were stopped
from granting mining lease. /

11. The provisions of Rule 9 “and
Rule 23 of the Rules of 1963 are still
available to the State Government to grant
mining lease as and When* is necessary.
In the circumstances, the orders dated
25.4.2001 and the rcnewal of the lease on
the basis of Gove‘ ment Circular dated
13.6.2001 in faV ,\‘of such persons who
were granted ‘mining lease on preferential
basis under Rule 9-A are quashed. The
writ petition is allowed. There shall be no
order as to cost.

\ 'ORIGINAL JURISDICTION
CIVIL SIDE
DATED ALLAHABAD 3.3.2004

BEFORE
THE HON’BLE V.M. SAHAI, J.
THE HON’BLE KRISHNA MURARI, J.

Civil Misc. Writ Petition No. 1898 of 1982

M/s Geep Industrial Syndicate Ltd.
...Petitioner
Versus
The Cess Officer, U.P. and others
...Respondents

Counsel for the Petitioner:
Sri S.P. Gupta

Sri Vijai Ratan Agarwal

Sri Vevek Ratan

Sri N. Lal

Counsel for the Respondents:
Sri Dr. H.N. Tripathi

Sri S.L. Srivastava, S.S.C.

S.C.

Water (Prevention and Control of
Pollution) Cess Act, 1977-Schedule I-
Applicability- Liability to pay water cess-
Petitioner producing torches, batteries
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(dry cells) and miniature lamps, which
come under electrical or light electrical
industry-electrical industry not
mentioned in schedule I-Held,
petitioner’'s is not covered under Act
hence not liable to pay any cess- on
water consumed by it.

Held: Paras 6 & 7

On the basis of the aforesaid decisions of
the apex court it is clear that it is not the
raw material or the ingredients used by
an industry in the manufacturing
process, but it is the final product that is
relevant for the purpose of tax under the
Act. In common parlance torch is
considered to be a source of light and
not a metal. The petitioner is producing
torches, batteries (dry cells) and

electrical or light electrical industry bu

electrical industry does not find mention
Since the electrical.
industry has not been mentioned "ih;,f

in Schedule 1.

Schedule I, the petitioner’s industry is

not covered by the Act and is not liable
to pay any cess on the water, consumed
by it.

The petitioner also manufactures
batteries (dry cells). by using chemicals
as raw material but entlrely a different
commodity is p duced which in
common parlance js known as battery
and not chemlcal therefore, it is not
covered in Schedule I of the Act. We
hold that it is not the raw material or
ingredients -used by the industry that
would determine the nature of industry.
It is the .end product as understood in
common parlance that would be the
_‘decisive’ factor in coming to the
“5:.conclu5|on about the nature of industry.

., The  products manufactured by the
petitioner industry would fall in light
) electrical industry and would not fall in

" Schedule I of the Act. The petitioner is
“not liable to pay any cess on the water
consumed by it.

Case law discussed:

1947 AUJ 41

[2004

(2000) 9 SCC 68
AIR 1992 SC 224

(Delivered by Hon’ble V.M. Sah\ J .)

1. The petitioner is“a. pubhc hmlted
company carrying on-. business of
manufacturing and marketlng of batteries
(dry cells), miniature lamps and torches.
It has two industrial establishments. In
one establishment torches and miniature
lamps and in the other batteries (dry cells)
are manufactured. The petitioner received
a notice dated 27.12.1979 from the Cess
Officer to “submit a return regarding
quan ty “of water consumed for every

,caiendaf“month with effect from 1.4.1978

‘”«and pay) cess to the Board. On 5.1.1980
miniature lamps which come under the.

efipetltloner submitted his reply that his
industry is not covered under Schedule I

v of the Water (Prevention and Control of
- Pollution) Cess Act, 1977 (in brief the

Act). The Cess Officer on 15.1.1980
wrote to the petitioner to furnish the
details of raw materials used and products
manufactured in the factory of the
petitioner. Before the petitioner could
furnish the details he received two
assessment orders passed by the Cess
Officer on 4.2.1980 in Cess No. 57/11 and
33/17 for the period April 1978 to
December, 1979. Thereafter, on 8.2.1980
the petitioner furnished details and
returned both the assessment orders with
the request to the Cess Officer that he
should first ascertain whether the
petitioner’s industry is covered by the Act
or not.

2. The Cess Officer on 15.2.1980
held that the petitioner’s industry was
covered under entries 1,2 and 7 of
Schedule 1 of the Act as it processes
ferrous or non-ferrous metals and
chemicals to manufacture its products. He
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also passed two revised assessment orders
no. 96/10 and 52/17 for April, 1978 to
September, 1978 and October, 1978 to
December, 1978. The petitioner
challenged the order dated 15.2.1980
under section 13 of the Act before the
Appellate Committee which dismissed the
appeal on 13.11.1981 and affirmed the
order passed by the Cess Officer. Both
the orders dated 15.2.1980 and
13.11.1981 have been challenged by the
petitioner in this writ petition.

3. Sri Vijai Ratan Agarwal learned
senior counsel assisted by Sri Vivek
Ratan for the petitioner, urged that the
petitioner is not engaged in any of the

industries as mentioned in Schedule I of

the Act and is not liable to pay any wate

cess. He further urged that in Schedule I
(Development  and

of  Industries

Regulation) Act, 1951 the petitione

industry is listed under the- héading

‘electrical equipment’. In the ‘H 1dbook
of Indigenous Manufacturers ¥ ﬁubhshed
by Directorate General (of Techmcal
Development the 1ndu ry “of the
petitioner has been placed’ under the
heading ‘Light Electrical Industries’. He

itic s industry is not
ferrous or non‘ferrous metals or
chemicals indiistry;; and no metallurgical
operation is carried on in the industry of
the petltloner nor any metal is
manufactured The petitioner purchases
metals om the market in whatever form
q needed for the manufacturing of
. torches. He urged that no chemical is
~ manufactured. Therefore, the orders
N passed by the Cess Officer and appellate
))committee are illegal and liable to be
> quashed.

4. On the other hand, Dr. H.N.
Tripathi learned counsel appearing for
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respondents no.l and 2 has urged that the
metal is purchased and is processed in the
industry of the petitioner and"t reafter
torches are made by processing th ‘metal.

Therefore, the industry of the petltloner
would be covered under Item No. 15 of
Schedule T of the Act. The: etitioner also
manufactures batteries (dry cells) with
chemical proce‘Ss,\ therefore, the
petitioner’s industry would be covered
under entry nos. ,.2'and 7 of Schedule I
of the Act and ¢ as such he is liable to pay
the cess on. the water consumed by the
petltloner In support of his argument he
placed rehance on the Division Bench
decls n of this court in M/s Agra

«/::;»Englneerlng Industries Artoni v. Union
_of India and another, 1987 Al L. J. 41.

5. The question is whether the
petitioner’s industry which processes the
metal and by giving it shape manufactures
torch cases is an industry covered under
Schedule I of the Act. In the Schedule I
the electrical industry or light electrical
industries do not find place. If the
petitioner purchases metal from the
market and gives only shape to it and
makes flashlight cases, this processing
does not change the nature of the metal
but in common parlance it would be
understood as torch or flashlight case and
not metal. The apex court in M/s
Saraswati Sugar Mills v. Haryana Sate
Board and others AIR 1992 SC 224
while considering entry no. 15 of
Schedule I of the Act, has held that in
manufacture if some thing is brought into
existence which is different from that
originally existed in the sense that the
thing produced, by itself is a
commercially  different = commodity
whereas in the case of processing it is not
necessary to produce a commercially
different article. If the end product
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produced by the industry is not mentioned
in the Schedule I, then it will not be liable
to cess tax under the Act. In order to bring
an industry within any of the entries in
Schedule I it has to be seen what is the
end product produced by that industry.
This decision has been followed by the
apex court in Britannia Industries Ltd.
V. T.N. Pollution Control Board and
another, (2000) 9 SCC 68 wherein the
appellant  before the apex court
manufactured biscuits, bread and cakes. It
used wheat flour, milk powder, sugar and
vanaspati. The appellant’s industry was
assessed to cess under entry 15 of
Schedule I. The authorities under the Act
held that the appellant used ingredients
wheat, sugar and vanaspati which were
vegetables while milk powder was an
animal product and by mixing and
processing these biscuits etc. we
manufactured. The apex court held t
wheat flour which was used by “the
appellant in the manufacture of blSQUltS
bread and cakes is not ' vegetable
product. Wheat in comen parlance is
not understood to be a- egetable Milk
powder can be said to be; the result of
processing of an anima product namely,
milk, but it cannot'be \1d to be an animal
product. They aré utilised as ingredients
\V;‘altogether a different

/biscuit, bread and cakes.
Therefore, it was held that the industry of
the appellant was not covered by
Schedule Tof the Act.

6 On the basis of the aforesaid

. decisions of the apex court it is clear that

: it is not the raw material or the ingredients

used by an industry in the manufacturing
> process, but it is the final product that is
relevant for the purpose of tax under the
Act. In common parlance torch is

call good law. The

[2004

considered to be a source of light and not
a metal. The petitioner is producing
torches, batteries (dry cells) and’ miniature
lamps which come under the electrical or
light electrical industry but ﬁlectrlcal
industry does not fing i
Schedule I. Since the electrlcal industry
has not been mentloned in: Schedule I, the
petitioner’s industry- i not covered by the
Act and is not liable to pay any cess on
the water consumed by it.

7. In View‘ of the aforesaid decisions
of the apex court we find that the division
Bench decision of this court in Agra
Engmeermg Industry (supra) is no longer
petitioner  also
k‘nufactures batteries (dry cells) by

using chemicals as raw material but

entirely a  different commodity s
produced which in common parlance is
known as battery and not chemical,
therefore, it is not covered in Schedule I
of the Act. We hold that it is not the raw
material or ingredients used by the
industry that would determine the nature
of industry. It is the end product as
understood in common parlance that
would be the decisive factor in coming to
the conclusion about the nature of
industry. The products manufactured by
the petitioner industry would fall in light
electrical industry and would not fall in
Schedule I of the Act. The petitioner is
not liable to pay any cess on the water
consumed by it. The petitioner had
deposited cess under the interim order
dated 4.5.1982, therefore, he is entitled
for refund.

8. Since the petitioner succeeds on
the first point it is not necessary to
consider other arguments raised by the
learned counsel for the petitioner.
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9. In the result the writ petition
succeeds and is allowed. The orders
dated 15.2.1980 passed by the Cess
Officer and order dated 13.11.1981
passed by the appellate committee,
annexures- 4 and 7 respectively to the
writ petition are quashed. The petitioner
shall be entitled for refund of the amount
deposited under the interim order of this
court. The respondents shall refund the
entire amount within three months from
the date a certified copy of this order is
produced before the respondent no.1.

10. Parties shall bear their own
costs.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 11.03.2004

BEFORE
THE HON’BLE S.U. KHAN J

Civil Misc. Writ Petition No. 3802Q: f:1998

Babu Ram and others Petltloner
Versus - S )
Special Judge/A.D.}., 'and others

.Respondents

Counsel for the Petitioner:
Sri N.K. Srivastava

Sri Neeraj Agrawal -

Sri K.M. Dayal .~

Counsel‘“foi“":the Respondents:
Sri M. K Gupta
S C '

(Requlation _of

_ejectment and arrears of rent on ground
"of default and retrial alteration-After
refusal of money order by landlord the
tenant was not in arrears of rent-Hence
entitled to deposit under S. 30-Deposit

In view of the above Full
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of rent by tenant under S. 30 on
19.9.1991 and 3.1.1992-Even though
ejectment suit was filed on 29.8.1991,
tenant was not aware of same-Hence
said deposits amount to payment of rent
to landlord under S. 30 (6)- Tenant not
held defaulter-Not required to’ deposit
same again under S. 20 (4) y

(B) U.P. Urban Bulldlng (Regulation of
Letting Rent & Eviction) Act S-20 (2)(c)-
Secondly, contractions by erecting angle
irons and concrete pillars admitted by
tenant-Also constructlon by placing
finished on pillars amount to statural
aIteration"Within S. 20 (2) (c)- Finding
that said- constructions blocker the shop
in questlon and disfigured the same-
Hence suit by landlord-Liable to be

“d creed

" Held: Para 8,9 & 12

bench
pronouncement after the refusal of
money order by landlord on 23.8.1991
rent was in arrears but the tenant was
not in arrears of rent.

The matter may be looked from another
angle also. Rent sent through money
order was refused by the landlord on
23.8.1991 hence tenant was entitled to
deposit the same under Section 30. The
tenant deposited the rent under Section
30 on 19.9.1991 and 3.1.1992. Even
though suit for ejectment had been filed
prior to 19.9.1991 (i.e. on 29.8.1991)
however, tenant was not aware of the
filing of suit for ejectment hence
deposits made by him under Section 30
on 19.9.1991 and 3.1.1992 amount to
payment to the landlord under section
30(6) of the Act. The tenant was not
therefore a defaulter regarding that rent
and not required to deposit the same
again under Section 20(4) of the Act.

The tenant admitted and the courts
below found that tenant had made some
constructions by erecting iron angles and
concrete pillars. The trial court has also
recorded a finding that the tenant on the
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chabutra in front of the shop had
constructed a wooden shop and after
constructing a chabutra in the path way
had covered it by tin shed, which was
placed upon concrete pillars and angle
irons. Constructing a wooden shop or
placing a tin on the existing walls may
not amount to such changes as are
mentioned in section 20(2)(c) of the Act.
However constructing concrete pillars
and placing tin shed thereupon does
amount to such structural change.
Finding has been recorded that the
changes affected and constructions
made by the tenant have blocked the
shop in dispute and path way has also
been narrowed. The constructions
therefore disfigured the shop in dispute.
In this regard reference may be made to
1988(2) ARC 243 (S.C). In the said

authority tin shed had been fixed on_

pucca pillars.

Case law discussed:
1968 AWR 167 (All) (FB)
2000 (1) ARC 653

1988 (2) ARC 243 (SC)
1990 (1) ARC 114

1991 (1) ARC 557

(Delivered by Hon’ble<S UKhain, 1)

1. This is tenant’s) writ petition
arising out of suit" C. Suit No.6 of
1991) filed by dlord-respondent
against him for (‘ejectment from the
tenanted accoﬁimodétion and for recovery
of arrears of rent and damages for use and
occupatlon ‘The ejectment was sought on
the gro nd” of default and material
alteration.© The suit was decreed and
tevision’ of the tenant was dismissed
ainst which tenant-petitioner filed writ
ition N0.38691 of 1996. The said writ

= petition was allowed on 3.12.1996 and the

) matter was remanded to J.S.C.C. to decide
> as to whether deposits made by the tenant
under Section-30 of U.P. Act no.13 of
1972 (hereinafter referred to as the Act)
were validly made or not and whether

[2004

constructions and alterations made by
tenant disfigured the building— and
diminished its value and utilft‘y ~After
remand J.S.C.C., Bijnor again decreed the
suit on 2.4.1997. Revision/ flled ‘against
the same belng ReV151on No.25 of 1997

2. According to the plaint rate of
rent is Rs.50/- \per ‘month and apart from
that tenant is also liable to pay house tax
and water tax at the rate of 17.5% per
annum. ?‘Regardmg rate of rent there is no
dlsput* _In the plaint it was stated that

- rent had‘not been paid since May, 1978

N

,;fand\that inspite of notice of termination of
tenancy and demanding the rent dated

18.7.1991 served upon the tenant on

)719.7.1991 the same was not paid to the

landlord within a month from the date of
receipt of notice. The tenant sent the rent
through money order dated 23.8.1991,
which was refused by the landlord on the
ground that it was sent after one month
from the date of receipt of notice. The
tenant in order to bring the money order
of arrears of rent sent by him within the
period of one month of receipt of notice
tried to stretch and contract both the ends
of the same at the belated stage of the
case. First the tenant tried to assert that
he received the notice on 24.7.1991 and
not 19.7.1991. Thereafter, tenant sought
to adduce some money order coupon
dated 7.8.1991 through additional
evidence in revision after remand by the
High Court which was rejected by the
revisional court. In my opinion the courts
below have rightly held that the notice
was served on 19.7.1991 and not
24.7.1991 and money order was sent by
the tenant on 23.8.1991 and not 7.8.1991.
There is, therefore, no error in the finding
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recorded by the courts below that the
arrears of rent were sent through money
order by the tenant to the landlord after
one month from the date of receipt of
notice.

3. The tenant deposited rent from
May 1978 till October 1979 in SCC suit
No. 123 of 1978, which had earlier been
filed by the landlord. It is also admitted to
the landlord and conceded by learned
counsel for the landlord that the money
order for Rs. 771.25 sent by the tenant
was accepted by the landlord on 7.4.1984.
This included rent from January to March
1984. The rest of the amount was
probably sent towards arrears of taxes.

The landlord in his notice demanded the
rent with effect from May 1978. The -

landlord included even the rent depositec

in earlier suit (SCC suit NO. 123 of 1978)
and the amount, which had been received

by him through money order on \7;4 1984
in the said notice. However, in vie
full bench authority reported'in 000(1)
AR.C 653, wrong deman of ‘rent in
notice does not render the notice’ invalid.

4. The tenant deposited the rent
under Section 30, 0f the Act thrice. The
first case was reglstered as Misc. Case
No.43 of 1980 second as Misc. Case
No.8 of 1985 nd the third as Misc. Case
No.66 of 1991 It is the deposit under the
third case. which was mainly challenged
! landlord as being invalid. In-fact
> after remand from the High
urt 0ns1dered only the deposit made

. under Section 30 of the Act in the third

. case and held the same to be invalid.
Regarding deposits under the first two
»misc. cases no discussion was made by
the trial court in its judgment. The
revisional court has held the deposits
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under the first two misc. cases also to be
invalid.

5. As far as the third d posit in
Misc. Case No.66 of 1991 is concerned it
is un-disputed that the ren from 1.7.1990
to 30.9.1991 was deposlted on 19.9.1991
and the rent from 1.10. 1991 t0 31.3.1992
was deposited on 3 L. 1992 Meanwhile,
the suit giving o the instant writ
petition had been filed on 29.8.1991. The
summons of the suit had not been served
upon the tenant until 3.1.1992 when he
depos1ted the rent from October 1991 to
March,- 1992 under Section 30 in Misc.

e No.66 of 1991. After service of

& suIanns of the suit the tenant deposited

Inount of tax and costs etc in the suit

~on,29.2.1992 after adjusting the amounts
eposited by him as rent under Section 30
)" of the Act. There is no dispute that if the

amounts deposited by the tenant in Misc.
Cases under Section 30 of the Act are
taken to be valid deposit then the tenant
can not be termed as defaulter or atleast
he will be entitled to the benefit of
Section 20 (4) of the Act. The argument
of the learned counsel for landlord that
interest was not deposited is not tenable
as u/s 20 (4) of the Act only arrears of tax,
costs and counsel’s fees was deposited
and not rent as it had already been
deposited u/s 30 of the Act.

6. In my opinion after refusal of the
rent by landlord sent through money order
dated 23.8.1991 the tenant was entitled to
deposit the same under Section 30 of the
Act even though he remitted the rent
through money order after one month
from the date of receipt of notice. Even
after expiry of one month’s period from
the receipt of notice liability to pay rent
continued. If the landlord refused the rent
after expiry of period of one month from
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the receipt of notice he lost his right to
file suit for ejectment on the ground of
default. In this regard reference may be
made to A.LR. 2002 S.C. 562. In this
authority Supreme Court has held that if
the rent is accepted by the landlord even
after expiry of period of notice then he
cannot file suit for ejectment, as on the
date of suit tenant is not defaulter.

7. The effect of refusal of money
order by landlord of arrears of rent sent by
tenant was considered in a Full Bench of
this Court reported in Indrasani Vs. Din
llahi 1968 A.-W.R. 167 (Full Bench). In
the Full Bench decision of Gorkaran
Singh Vs. Ist A.D.J., Hardoi reported in
2000 (1) A.R.C. 653 the earlier Full Bench
decision in Indrasani’s case has been

approved and in para-18 of the latter Full

Bench the following passages from th
earlier Full bench have been quoted:-

“A tenant can be said t
arrears of rent only when/ by
performance of his legal- obllganons he
has deprived the lessor of the benefit of
the accrued rent.” ... ... ‘IWe may point
out that there i‘ { ar  distinction
between a case inw | the tenant is in
arrears of rent and a tase in the rent is in
arrears. In_the former case arrears of
rent are the onsequence of the default
committed ihe tenant in paying rent, in

Caccept rent lawfully tendered to him.
Where such is the case and arrears of rent

AN are due to reasons beyond the control of

) the tenant, the Courts will give a
> beneficial construction to the provisions
of the Act keeping in view aims and
objects to fulfill which it was enacted.”
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8. In view of the above Full bench
pronouncement after the refusal of money
order by landlord on 23.8.1991 rent wa
in arrears but the tenant was not in arrears
of rent. <

9. The matter may b 100ked from
another angle also. Rent sent through
money order was rcfused by the landlord
on 23.8.1991 hence enaint was entitled to
deposit the same un der Section 30. The
tenant depos1ted the rent under Section 30
on 19.9. 1991 and 3.1.1992. Even though
suit for ejectment had been filed prior to
19.9.1991 (1e on 29.8.1991) however,
tenan Was not aware of the filing of suit

- for ejectfnent hence deposits made by him
-u der ‘Section 30 on 19.9.1991 and

.1.1992 amount to payment to the
andlord under section 30 (6) of the Act.

" The tenant was not therefore a defaulter

regarding that rent and not required to
deposit the same again under Section
20(4) of the Act.

10. The revisional court further held
that the deposits made by the tenant in
first two Misc. cases under section 30 of
the Act (Misc. case No. 43 of 1980 and
Misc. case No. 8 of 1985) were also not
valid. As the trial court had not
considered the said question hence it was
proper for the revisional court to remand
the matter to the trial court to consider the
validity of deposit made in both the
aforesaid Misc. cases. However, no useful
purpose will be served by remanding the
matter on this account to the trial court as
in my opinion the suit was liable to be
decreed on the ground of constructions
made by the tenant in the building as
discussed hereinafter.

11. The tenant admitted and the
courts below found that tenant had made
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some constructions by erecting iron
angles and concrete pillars. The trial court
has also recorded a finding that the tenant
on the chabutra in front of the shop had
constructed a wooden shop and after
constructing a chabutra in the path way
had covered it by tin shed, which was
placed upon concrete pillars and angle
irons. Constructing a wooden shop or
placing a tin on the existing walls may not
amount to such changes as are mentioned
in section 20(2)(c) of the Act. However
constructing concrete pillars and placing
tin shed thereupon does amount to such
structural change. Finding has been
recorded that the changes affected and
constructions made by the tenant have

blocked the shop in dispute and path way
has also been narrowed. The constructions -

therefore disfigured the shop in dispute

In this regard reference may be made to
1988 (2) ARC 243 (S.C). In the(said~

authority tin shed had been fixed o pucea
pillars. 2

12. Accordingly 1 hplﬁ*thét”the suit

/‘mentioned in
~Act No.13 of

13. The authorltles reported in 1990
(1) ARC, 114 and 1991(1)ARC 557
regardlng material alteration have not
_into consideration the authority of
the Supreme Court reported in 1988 (2)
ffARC_ 243 (supra). The facts in the
hority reported in 1990(2) ARC 460

~ were different from the facts of the instant
~_case. In the said authority construction

was supported on poles embedded in
»ground. In the said authority concrete
pillars had not been constructed.
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14. Various authorities have been
cited by both the sides regarding validity
of deposit u/s 30 of the Act. In all these
authorities it has been held that s, only
valid deposit, which can// amount to
payment to landlord. N

15. Accordingl}}’i: rit petition is

dismissed.

16.  However, tenant petitioner is
granted time— tlll 15.9.2004 to vacate
provided that w1th1n one month from
today he! ﬁles an undertaking before the
prescrlbed authorlty to the effect that on
or ‘before 15.9.2004 he will willingly

Vacat and handover the possession of the

erty in dispute to the landlord. Within

kkk\oné; month from today tenant petitioner
“shall also pay all the arrears of rent due
) till 15.9.2004 after adjusting the amount

already deposited by him.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 03.03.2004

BEFORE
THE HON’BLE S.K. SINGH, J.

Civil Misc. Writ Petition No. 3947 of 1996

Nand Kishore and others ...Petitioner
Versus

Deputy Director of Consolidation, Basti

and others ...Respondents

Counsel for the Petitioners:
Sri Tripathi B.G. Bhai

Sri Ram Sagar Chaudhery

Sri P.C. Singh

Counsel for the Respondents:
Sri P.N. Singh

Sri A.K. Singh

Sri U.N. Pandey

S.C.
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U.P. Consolidation of Holdings Act-Ss. 19
and 20--Allotment of Chaks-Two chaks
proposed for allotment by A.C.O.
objection by petitioners-allowed-Entire
land allotted at one chak by C.O0.- On
appeal judgment of Consolidation Officer
reversed and petitioners given three
Chak by Settlement Officer
Consolidation-plea that judgment of
Settlement Officer was  exparte-
Restoration and revision filed by
petitioners dismissed-writ challenging
judgments of DDC and SOC-High Court’s
jurisdiction under Article 226 is limited-
DDC considered Convenience of Opposite
parties-But failed to consider
inconvenience and hardships of the
petitioners-matter remitted back for
fresh examination in light of rival
claims/pleadings in accordance with law.

Held: Para 7

Deputy Director of Consolidation ,ha‘s
mentioned the convenience of (the
opposite parties but at the same time it

is clear that he has not considered the
inconvenience and the hardship; WhICh is
being claimed by the petltloners and
thus this court is satlsfled that matter
needs fresh exammatlon “by the
revisional court in the light of the rival
claim/pleadings. It is to made clear that
this court has examined and
expressed any oplmon in respect to
correctness or otﬁerwlse about the claim
of either of the parties and thus it is pen
for the revisional court to take
appropriate decision in accordance with
law, keeping in mind the equity between
the parties.

" (Delivered by Hon’ble S.K. Singh, J.)

“1. By means of this writ petition

petltloners have challenged the judgment

" of the Deputy Director of Consolidation
“dated 30.9.95 (Annexure-9 to the writ
petition) and that of the Settlement
Officer Consolidation dated 31.10.94 and
18.7.95 (Annexures 6 and 7 respectively).

[2004

2. For the purpose of disposal of the
writ petition, it will be useful
summarize the facts. Proceedl"‘gs ate
under Section 19 of the  U.P.
Consolidation of Holdings Act which is in
respect to adjustment of chaks” between
the chak holders. Petltloners are chak
holder No. 113 whereas respondent No. 3
is chak holder No; 281> -and respondent
No. 4 to 6 are cha ‘holder No. 280 which
was allotted to hem at the stage of
Assistant Consolu.‘latlon Officer. At the
initial stage petltloners were given two
chaks i.€. 1% on plot No. 282 etc. and
second on plot No. 442 etc. Against the
proposed allotment petitioners  filed

obJectlon with the claim that their second
~chak 'be abolished and entire land be

given on/near plot No. 282. Consolidation
Officer allowed petitioners objection. On

)" filing appeal by opposite party judgment

of the Consolidation Officer was reversed
and petitioners were given three chaks.
On the plea that the judgment of the
Settlement Officer Consolidation was ex-
parte, restoration was filed by the
petitioners which was also dismissed and
thereafter revision filed by the petitioners
also met to the same fate and thus all the
three judgments of the Deputy Director of
Consolidation and Settlement Officer
Consolidation are under challenge before
this court.

3. Submission of the learned counsel
for the petitioner is that petitioners claim
for grant of one chak on plot NO. 282
which happens to be their largest part of
holdings was allowed by the
Consolidation Officer in the light of the
consent given by the Rajkali w/o Shitla
Prasad who was mainly affected by that
adjustment on account of which
petitioners chak became one, but the
Settlement Officer Consolidation without
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assigning any reason has disturbed the
adjustment as made by the Consolidation
Officer on account of which number of
chak of the petitioners became three.
Submission is that respondents have not
filed any objection against the proposed
allotment by the Assistant Consolidation
Officer and it is only on the petitioner’s
objection change have taken place and
thus in any view of the matter petitioner’s
position cannot be made more verse, as it
stood at the stage of Assistant
Consolidation Officer. They were having
two chaks to which there was no
objection by anybody and now they have
been allowed three chaks by the order of
Settlement Officer Consolidation which
on the facts cannot be justified. It is
further submitted that order of th

Settlement Officer Consolidation was in
gross violation of principle of natural.

justice which is clear from the order sh t
itself as no notices e ever
issued/served  on  the  petitioners.

Submission is that the Deputy Directt)r of
Consohdat1on has alsa dlsmisSed the

impugned orders have been made.

Learned counsel for the
pondents, in response to the aforesaid,

~ submitted that all the three chaks of the
~_petitioners are on their original holding as

))has been held by the Deputy Director of
> Consolidation and therefore, no prejudice
can be said to have caused to the
petitioners by the impugned adjustment.
The argument is that averment in respect

3 "(k/}yff\:s*i pl
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to the boring in plot No. 282 is after
thought and it has been taken for the ;ﬁrst
time in the writ petition and it is -

strengthen the claim the boring has been
installed after filing of the ert petltlon
and report in this connection ‘has been
managed and thus | this  score
submission is that p\\etluoners cannot
claim any advant Submission is that
in the matter of. adjustment of chaks on
technical groi o interference is
required unless. partles are able to prove
prejudice on J/account of impugned
arrangement

In view of arguments of both
eadings and the materials which
‘available before this court including
the Judgments of all the three courts have
been examined.

6. There cannot be any quarrel with
the preposition that in the matter of
adjustment of chaks scope of interference
by this court is limited. There also cannot
be two views that in the matter of
adjustment both sides in no case can be
found to be satisfied as on acceptance of
the claim of one party the other side is to
remain dis-satisfied and thus in that
situation convenience and hardship of the
parties has to be comparatively weighed.
It is to be seen that by accepting a
particular set of claim, how other side is
placed. The balance is to be maintained in
making the adjustment. Needless to say
that adjustment of chak has great
importance to the chak holders as on its
finality parties are to remain contended
with the particular piece of land at a
particular place for all the times to come
and thus if for various kind of hardship
i.e. (i) chak not being near irrigation
facility (ii) number of chak having been
increased (iii) land not being of good
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quality etc. parties will remain sufferer for
ever. On a close look to the plight of the
poor farmer in the village it becomes
apparent that in small holding some of the
tenure holders by growing vegetables or
by limited means of irrigation are able to
produce the crops to maintain their
families and thus if the land allotted in
their chak is not convenient for their
purpose or number of chaks are increased
without any lawful justification and for
various other alike reasons if the Chak
holder is not happy then that is to be
rectified by the court. Certain broad
norms have been provided for adjustment
of chaks under Section 19 of the U.P.C.H.
Act. The main thrust of Section 19 of the

Act appears to be that (i) the land allotted

to the tenure holder should not differ from

the area of his original holding by more
than twenty five per cent. (ii) every tenure

holder as far as possible be allotted

compact area at the place where;he holds

other 1mproveme/nt is in existence (V)
every tenure holder be allotted as far as

<iconsol1dat1on authorities may not be able
’ t in arbitrary manner and at the same
interest of tenure holder is protected

- The use of words “as far as possible” a

))various places in Section 19 of the Act
>has been interpreted by this court in
several cases and it has been ruled that
guidelines are to be followed unless it is
not possible to follow them in a particular

[2004

situation of the case. It is in this backdrop
the writ petitions coming to this court
against the orders arising out.

proceedings are to be dealt wi
course, so far the power of’ scrutlny by
this court is concerned that tslnot confined

in Section 19 of the U. P. C, H Act as this
court while exe cising the equity
jurisdiction can always balance the equity
in particular set of fact and therefore, it is
in each 1nd1v1dual case on its particular
fact balance ffconvenlence and equity
between the part1es is to be balanced.

So far the case in hand is

con emed admlttedly at the stage of

442 etc. Against the proposed adjustment
by the Assistant Consolidation Officer
respondents did not file any objection. It
is only the petitioners who filed objection
before the Consolidation Officer claiming
only one chak on plot No. 282 etc. For
accepting the petitioners claim one
Rajkali w/o Shitla Prasad whose plot was
to be affected gave her consent as has
been recorded on 23.7.1994 (Annexure-3
to the writ petition) upon which
Consolidation Officer made many chaks
and made their chak to be one in number.
Respondents filed appeal. Order sheet on
the record demonstrates that on 21.9.94
there is order for registration of the appeal
and thereafter there is order sheet dated
28.10.94 which states that arguments have
been heard at Assistant Consolidation
Officer office and then 31.10.94 was fixed
for orders. There is no mention in the
order sheet for issuance of the notice to
the opposite parties. There is nothing on
the record to demonstrate that how and in
what manner respondents in the appeal
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were noticed and served and whether they
engaged any counsel. The order of the
Settlement Officer Consolidation by
which appeal of the respondents was
allowed on its examination also do not
appear to contain any reason whatsoever
for making drastic changes in the chak of
the petitioners. No reason has been
assigned for making chak of the
petitioners to be three in number from
two. In the event petitioners would not
have filed objection Dbefore the
Consolidation Officer number of their
chaks would have remained as two as
nobody either objected against the
proposal of the chak in favour of the
petitioners at the stage of Assistant
Consolidation Officer or has otherwise
claimed any change and thus increase i
the number of chak of the petitioners a
three from two which was originally

proposed by the Assistant Consohdatl N

Officer appears to be without any. reason
and without any claim in that respeet by
the opposite parties. Of course the tenure
holders can be allotted chaks but if the
number of chak of tenure h lder can be
minimized and it remain “two or one in
number then that ‘is always to facilitate
Chak holder in, farming and will be
convenient in every respect. This is the
very  purpo . of, allotment of chak
proceedings ‘as in this process various
plots of the tenure holders which are if

‘here and there they are
conso dated and they are made compact
at-the place where the tenure holder holds
yest part of his holdings, as is clear
o m the provisions as are contained in
—_ Section 19 (1)(e) of the U.P.C.H. Act.
)) Thus in the event Consolidation Officer
>by accepting petitioners claim of
allotment of one compact chak on plot
NO. 282 in the light of the consent given
by Rajkali reduced the number of chak of

)" grievance,
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the petitioners from two to one, it was
obligatory on the part of the Settlement

cogent reasons to
arrangement. Material before this court
and the judgment of ‘the ~Settlement
Officer Consolidation makes it clear that
reversal of the adjustment; as “made by the
Consolidation Offic \was neither made
after an opportunity in any manner to the
petitioners nor. reason has been
assigned for- domg the same. Deputy
Director of \C;Qns‘olidation, of course, has
stated in his judgment that opposite
parties- on acceptance of the petitioners
claml will not be having their chaks on
ir original holding but at the same time
s clear that opposite parties have not
d  any Ob_]eCtIOI‘l before  the
onsolidation Officer in respect to their
if any, and therefore, for
making position of the petitioners more
verses than it was at the stage of the
Assistant Consolidation Officer it is clear
that neither Settlement Officer
Consolidation nor Deputy Director of
Consolidation has mentioned any ground
and thus the matter needs deeper
attention. There appears to be a dispute
regarding existence of the boring in plot
No. 282, as claimed by the petitioners in
para 2 of the writ petition and in certain
documents as has been filed before this
court, but as the impugned judgment has
been found to be faulty on other grounds
it will be for the Deputy Director of
Consolidation to examine the disputed
question of fact about existence of the
boring in plot NO. 282 in the light of the
rival claim/pleadings. ON the fact of the
present case for the reasons indicated
above, this court is satisfied that two
chaks as was proposed by the Assistant
Consolidation Officer, which was reduced
to one in number by the Consolidation
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Officer with the consent of the Rajkali
was cancelled by the Settlement Officer
Consolidation and was made three in
number without assigning any reason
whatsoever and without any
notice/opportunity to the petitioners on
account of which petitioners apparently
suffered serious prejudice. Deputy
Director of Consolidation has mentioned
the convenience of the opposite parties
but at the same time it is clear that he has
not considered the inconvenience and the
hardship which is being claimed by the
petitioners and thus this court is satisfied
that matter needs fresh examination by the
revisional court in the light of the rival
claim/pleadings. It is to made clear that
this court has not examined and expressed
any opinion in respect to correctness o

otherwise about the claim of either of the
parties and thus it is open for the ~
take approprlater&'

revisional court to
decision in accordance with law,
in mind the equity between the /p, \

8.  Accordingly, for the reasons
recorded above this writ petition succeeds
and is allowed. The\lrnpugned judgments
of the Deputy Dire f Consolidation
dated 30.9.95 (Annexure-9 to the writ
petition) and that of the Settlement
Officer Consohdatmn dated 31.10.94 and
18.7.95 (Annexures 6 and 7 respectively
to the writ petmon) are hereby quashed.
The matt is send back to the revisional
court for fresh decision, preferably
«w1th0ut a period of three months from the
“.date of receipt of certified copy of this
- order by either of the parties, without

keepmg
ies.’

- allowing any unwarranted adjournment to

)) them.
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ORIGINAL JURISDICTION
CIVIL SIDE
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_Versus
LLT., Kanpur and others
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Counsel for/\tﬁé Petitioner-
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. Sri Yaghwant Varma

onstitution of India, Article 226-
Principles of Natural Justice-Violation
of-Incident of threatening inmates of
hostel of HBTI by petitioners-Students of
IIT Kanpur-Investigation made by SSAC-
which recommended termination of
academic programme of petitioners-
Director of IIT-Kanpur being Chairman
of Academic Senate of Institute,
impugned order accepting
recommendation-In a matter in which
educational carrier of six students
involved, institution not follow basic
principles of natural justice-None of
supply charges—No evidence/statement
recorded in presence of accused, nor any
evidence produced before High Court to
show as to how they were involved-
Petitioners amongst others called to
narrate incidents-No witness produced
before them, nor they were confronted
with any allegation of participation
incident-No opportunity given to defend
themselves-Findings highly vague,
uncertain and of general nature-
Apologies not amounting admission-
Allegation, do not call for harsh
punishment-Authorities failed to adopt
reformative approach i.e. deterrence
ideology- Impugned orders quashed.

Held—Paras 17 & 25



1 All]

I have gone through the whole record. It
is clear that in a matter in which
educational career of six students was
involved, the institute did not follow
even the basic principles of natural
justice. None of the petitioners was
informed of the allegations or charges
against him. No evidence /statement of
any witness was recorded in presence of
the accused nor any evidence was
produced before this court to show as to
how the petitioners were involved and
what was the actual participation in the
incident. It appears that the petitioners
were called amongst others to narrate
the incidents. It was only investigation.
No witness was produced before them
nor they were confronted with any
allegation of participation in the incident
of 30/31 January, 2003. They were

was but necessary that they should hav
been given
themselves.

and unconnected with the aforesald
incident of 30/31 January, 2003 The
respondents in their counter/ “affidavit
have filed copies of apologles of the
petitioners in which they‘* assured
keeping good behawour in ’future, so
that they may complete their studies.
These apologies have been tendered
after the pumshmen was awarded.
Naturally these apologles must have
been tendered in the hope that they will
be allowed to continue their studies and
do not amount to any admission of their
guilt in the background of this case. The
allegations made are not such which will
call for such a harsh punishment.

Inthe background of law laid down by
_ ‘the Apex Court on penology aforesaid
~ the facts of this case show that not only

N\ there has been gross violation of fair

/ play and principles of natural justice but
> great injustice has been done to the
petitioners who have been awarded
inappropriate sentence/punishment and
the authorities have miserably failed to

opportunity to defend:
The findings as quoted
above show that they are highly vague, —
uncertain and of very general in nature;,”
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adopt corrective approach i.e. deterrence
ideology. —~
Case law discussed:
(1999) 5 scCC1

AIR 1998 SC 3164
(2000) 7 SCC 529
2002(2) ESC 450 <
(1991) 2 SCC 716 ( Pr. 29)
AIR SCW 6429 N
AIR 1991 SC 1463

(Delivered by Hon’ble Rakesh Tiwari,. J.)

1. Heardthe counsel for the parties
and perus’ed thé”record.

kkahese two writ petitions have
been filed challenging the orders passed

never asked to explain their conduct. It ’//V{by;the ,Senate Student Affairs Commuttec,

réinafter called as SSAC, and Chairman
Senate of the Indian Institute of

> Technology, Kanpur, hereinafter referred

as “Institute’ launching the academic
programme of the petitioners by order
dated 4.2.2003. The aforesaid order was
confirmed by the Chairman Senate of the
Institute by order dated 7.8.2003.

3. The Institute imparts education in
various engineering course. Petitioners
are students of the said institute. The
course in the institute is of 10 semesters.
Petitioner Rajesh Kumar was admitted in
M.Sc. (Integrated) in the year 1989 with
Roll No. 98249. The petitioner cleared
IX (nine) semesters in first attempt and
was studying in final semester.

4.  On 30/31 January, 2003 an
incident is said to have taken place in
which it is alleged that Rajesh Kumar
along with his some friends entered the
hostel of HBTI in two cars at about 1.30
am and threatened some inmates there. It
is further alleged that some shots were
fired in the air by the students of IIT
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Kanpur which has tarnished the image of
the institute. An ‘investigation’ is said to
have made by SSAC, which
recommended termination of academic
programme of the petitioner, the Director
I[IT-Kanpur who is also Chairman of
Academic Senate of the institute who
passed the impugned order dated 4.2.2003
accepting the recommendation.

5. It is said in the affidavit that
SSAC is a committee which comprises
not only of the Dean of Student Affairs
but has come students and warden of
students hall.

6. The counsel for the petitioners
submits that neither any charge sheet nor
any Articles of charges were served o
the petitioners at any point of time eithe:

by SSAC or by the Chairman Senate of

the Institute before taking action. It
alleged that the petitioners Were\pyaﬂed
the SSAC to appear before it on 3™
February, 2003. The Committée tecorded
the statement of some students 1ﬂc1ud1ng
the petitioners, alleged *\be‘ connected
with this incident of 3:2.2003 at HBTI.
Statement of any per yas not taken kin
their presence. All'the persons were called
one by one. Theq;pét/itioners were not
allowed to cross-examine nor were called
to give thelr d kfence They were not given
of hearing. The
?*'submitted its report of
recommending that the
oners be expelled from the institute.
he report of the committee is annexure
-2 to the counter affidavit.

7. A perusal of the report shows that
>1in this meeting 13 members were present.
According to the report the incident was
narrated by the Chairman in which several
students are said to have participated. The

[2004

Committee noted in the report that some
scuffle is said to have taken -place
between the provocators and the inmate
of the HBTI hostel and on recelpt of
information, the matter was reported to
the authorities to ‘find outthe facts of the
incident’. On the basis/ ‘of Querles from
some of the students and others it was
found that some 1nmates of C-Bot wing of
Hall-1 including " the ~ petitioner were
‘involved in frequent consumption of
alcoholic liguor, “socializing with female
friends and prov1d1ng shelter to some
outsiders \and ‘that some students namely
Nitin SlI‘Ohl of Hall-1 (of C-Bot) gave
elter to one of his cousins and a friend,
ho wefe allegedly studying at Kanpur.
 rt from that some student leader from
a-local college having allegiance with a
particular political party was a frequent
vistor to Mr. Rajesh Kumar and Mr. Nitin
Sirohi.

8. Neither any notice or charge sheet
was given to the petitioners nor they were
given opportunity to explain allegations
made against them nor any witness was
examined in their presence or opportunity
to defend was allowed. Only the
Chairman narrated the incident and the
facts gathered by him. He himself was not
a witness to the incident.

9. It is submitted by the counsel for
the petitioners that the narration of facts
heard from others is no evidence. The
chairman was not a witness of any
incident. Vague allegations have been
made and believed to be true and findings
have been recorded without applying
mind to facts alleged blindly in the name
of defamation of institute. No evidence of
any alleged offence was produced or
ingredient of any offence proved. No
body is said to have received any injury
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nor damage to any property is alleged to
have been caused.

10. The finding of the committee
against Rajesh Kumar is as under :

“Mr. Rajesh Kumar (Roll No.
98292): He was having nexus with
undesirable elements and harboured the
main accused of the incident in his room.
He was also actively involved in the
incident, that occurred in HBTI Hostelk
which tarnished the image of the Institute.
For the offences committed by Mr. Rajesh
Kumar, the SSAC recommends
immediate termination of Mr. Rajesh
Kumar from the academic programme of
the Institute.”

The finding of the Committee agams
Nitin Sirohi is as under :

“Mr. Nitin Sirohi ( Roll No. 98249):
He was actively involved in glvmg shelter
to his cousin namely Shri Ankur Bana and
one of his friends namely S*';‘TAbh1shek
Sirohi, both outsiders, in his own room
and regularly taking them to ‘the mess for
dining. He was also fo nd having nexus

in time. For the
ion and omission committed M.
1, the SSAC recommends

11. The findings of the committee

also show that similar allegations were
> found proved against several other
students namely, Mr. Phanki Karthik,
K.K. Singh, Mallik Subharao, A.K.
Somasi and Naval Malhotra.
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12.  The committee recommended
dropping of four students from current
academic semester and serving’ a writte
warning to last students to dete from
such acts in future. (S

13. The counsel for he’ petltloners
contends that termmatlon of the academic
programme is a semous matter which will
have permanent effect through-out life of
the petitioners.an nstead of an engineer,
the institute, Wﬁl\produce a criminals. Out
of ten semester was left. The counsel for
the petltlQner submits that such a type of
pumshment is very harsh and can not be

n without any proof or affording an

& oppbrtuﬁlty of hearing and defence.

> 14. It is further submitted that one of
he charges is harbouring the main
accused. The word ‘harbouring  has legal
connotation. It means supplying shelter. If
a criminal entered the room of petitioners
how it amounts to harbouring. There is no
allegation that the petitioners ‘supplied’
shelter. Similarly other allegations have
been made in vagest possible language
which are so general in nature that they
can not be controverted except by general
denial.

15. The respondents have also
referred to the case of Ashok Kumar
Rana Versus Principal Madan Mohan
Malviya Engineering College. A perusal
of this judgment shows that before taking
disciplinary action notice and opportunity
was given by the disciplinary authority of
the college to the petitioners of that writ
petition.

16. It was held in para 9 that the
extent and nature of opportunity which is
to be given in the mater of indiscipline of
a student in educational institution varies
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from case to case. The object of giving
education to student varies with various
disciplines in life and action is necessary
in case of discipline. It was further held
that the Court can not at all interfere with
the decisions of the authorities.

17. T have gone through the whole
record. It is clear that in a matter in which
educational career of six students was
involved, the institute did not follow even
the basic principles of natural justice.
None of the petitioners was informed of
the allegations or charges against him. No
evidence/statement of any witness was
recorded in presence of the accused nor
any evidence was produced before this
court to show as to how the petitioners
were involved and what was the actua
participation in the incident. It appear;
that the petitioners were called amongst

others to narrate the incidents. It was! bnl -

investigation. No witness was¢ produced
before them nor they were confrented
with any allegation of part1c1pat10n'”1n the
incident of 30/31 January, 2003 They
were never asked to explain t
It was but necessary- that i
been given ty to

'should have
defend

of 30/31 January, 2003. The respondents
in their counter affidavit have filed copies
logies® of the petitioners in which
sured keeping good behaviour in
ire; so that they may complete their
¢+ studies. These apologies have been
— tendered after the punishment was
))awarded. Naturally these apologies must
> have been tendered in the hope that they
will be allowed to continue their studies
and do not amount to any admission of
their guilt in the background of this case.

[2004

The allegations made are not such which
will call for such a harsh punishment..

18.  The law on penolo;gy is
undergoing change all over the“world.
There are three types of pu' ishments.

(i) The first is thei;;}traditional ie.
punitive approach.-It proceeds on the
basis that punishment should act as a
deterrent not .only - to the offender but
should set anez&ﬁnple to others.

(i1) The second is theratuic approach
which?alms to curbs criminal tendencies
are  product of deceased

«r;;»(psycho \ogy and

(iii) The third is reformative
approach giving chance to reform and

)" become a good citizen in the larger

interest of society
background and
particular case.

considering the
circumstances  of

19. In the first category notorious
offenders against the society are to be
visited with severe punishment. In the
second category rationalization of
punishment aims at curing criminal
tendencies and the punishment is given to
satisfy the requirement of law, taking the
circumstances in which the offence was
committed and in the third category those
case fall in which there is chance of
reformation of the offender so that he can
be made a “good citizen” beneficial to the
society.

20. The Supreme Court in Jai
Kumar Vs. State of M.P. 1999 (5) SCC
page 1 held as under:

“Justice is supreme and justice ought
to be beneficial for the society so that the
society is placed in a better-off situation.
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Law courts exist for the society and ought
to rise up to the occasion to do the needful
in the matter, and as such ought to act in a
manner so as to subserve the basic
requirement of the society. It is a
requirement of the society and the law
must respond to its need. The greatest
virtue of law is its flexibility and its
adaptability, it must change from time to
time so that it answers the cry of the
people, the need of the hour and the order
of the day. In the present-day society,
crime is now considered a social problem
and by reason therefore a tremendous
change even conceptually is being seen in
the legal horizon so far as the punishment
is concerned.

One school of thought on this scor
propagates that the function of the law
court is that of a social reformer and as

such in its endeavour to act as such’ the

question of a deterring punlshment Fwould
not arise since the society would
otherwise be further prone to such violent
acts or activities by reason ofthé fact that

f tender age also
\th’é event of any

The law Courts as a matter of fact
>have been rather consistent in the
approach that a reasonable proportion has
to be maintained between the seriousness
of crime and the punishment. While it is
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true that a sentence disproportionately
severe ought not to be passed but ;that
does not even clothe the law court:
an option to award the sentenc
would be manifestly 1nadequate havmg
due regard to the nature ‘of the offence
since an inadequate senténce would fail to
produce a deterrent effect on the society
at large. Punishmer ; are awarded not
because of the fact that it has to be an eye
for an eye or. oq'gh for a tooth, rather
having its due impact on the society while
undue harshness is not required but
1nadequate punishment may lead to
suffi nce of the community at large.”

Again in AIR 1998 SC3164

V‘St\te of Gujrat and another Versus

on’ble High Court of Gujrat, Hon’ble
Thomes, J. laid down as under:

“Reformation should hence be the
dominant objective of a punishment and
during incarceration every effort should
be made to recreate the good man out of
convicted prisoner. Thus, reformation and
rehabilitation of a prisoner are of great
public policy. They serve a public
purpose.”

22. The counsel for the respondents
have laid down great emphasis in his
argument that the petitioners have failed
to show that any prejudice being caused
by not giving them notice, charges or
following of any other principles of
natural justice. He insists that no
opportunity was required to be given and
the enquiry from the petitioners by the
committee was sufficient, compliance of
principles of natural justice. He has relied
upon the case of Aligarh Muslim
University Vs. Mansoor Ali 2000 (7)
SCC 529 and the case of Dr. Satendra
Singh 2002 (2) ESC page 450 (AlLl.D.B.).
There is no dispute about the legal
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position that unless prejudice is shown
mere breach of principles of natural
justice is not enough to invalidate an
order. In the instant case, the position is
quite different. The petitioners were not
even informed about the allegations
against them, nor were they informed
about what was their conduct for which
enquiry was being conducted. They were
not even were warned that enquiry
proceedings would be used against them.
By what evidence the Institute took the
guilt proved is not known. They were
never given any opportunity to defend
themselves. No reason has been given by
the committee except narration of the
incident by the Chairman. This is in fact
no enquiry or decision in the eyes of law.
Question of prejudice is writ large on the
face of record. The aforesaid two case;
are therefore, not applicable to the facts
and circumstances of this case. §

23. The Court has undoubtedly the
power to intervene to correct any error in
complying ~ with  the [ “Rules  and
Regulations. The counsel . é\o.\relied upon
the case of Apex Court i Maharasthra
State Board of Seco) \ary and Higher
Secondary Education Versus S.S.
Gandhi 1991 (2) SC 716 para 29 of the
judgment of the Apex Court laid down
thus:

N hile it is open to the High
Court tointerfere with the order of the
quasi-judicial authority, if its is not
suppotrted by any evidence or if the order
assed in contravention of the statutory
-, provisions of the law or in violation of the

- pﬁnciple of natural justice, the court has

))no jurisdiction to quash the order merely
>on the ground that the evidence available
on the record is insufficient or inadequate
or on the ground that different view could
possibly be taken on the evidence

[2004

available on record. The Examination
Committee has jurisdiction take
decision in the matter of use ]Q un
means not only on direct evidence but
also on probabilities and crrcumstantlal
evidence. There is no scop' for 1mp_ort1ng
the principles of criminal “trial while
considering the probatwe value of
probabilities and mrcumstantlal evidence.
The Examination Commlttee is not bound
by technical . rules” of evidence and

procedure as-ar fapphcable to courts. We
respectfully agree with the ratio.”

“Undoubtedly, there is a cross-

)" culture conflict where living law must

find answer to the new challenges and the
Courts are required to mould the
sentencing system to meet the challenges.
The contagion of lawlessness would
undermine social order and lay it in ruins.
Protection of society and stamping out
criminal proclivity must be the object of
law which must be achieved by imposing
appropriate sentence. Therefore, law as a
corner stone of the edifice or “order”
should meet the challenges confronting
the society. Friedman in his “Law in
Changing Society” stated that, “State of
criminal law continues to be—as it should
be — a decisive reflection of social
consciousness of society”. Therefore in
operating the sentencing system, law
should adopt the corrective machinery or
the deterrence ideology based on factual
matrix. By deft modulation sentencing
process be stern where it should be, and
tempered with mercy where it warrants to
be. The facts and given circumstances in
each case, the nature of the crime, the
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manner in which it was planned and
committed, the motive for commission of
the crime, the conduct of the accused, the
nature of weapons used, the indelible
impact on the victim and his family and
all other attending circumstances are
relevant facts which would enter into the
area of consideration.

Undue sympathy to  impose
inadequate sentence would do more harm
to the justice system to undermine the
public confidence in the efficacy of law
and society could not lend endure under
such serious threats. It is, therefore, the
duty of every Court to award proper
sentence having regard to the nature of
the offence and the manner in which it
was executed or committed etc.

24. This position was illuminatin

stated by this Court in Sevaka Perumal

etc. vs. State of Tamil Nadu (AIR 1991
SC 1463) in which it has been held that:

93

“The criminal law adheres in general
to the principal of pro \rtlonahty in
prescribing  liability  according to the
culpability of eac 1d of criminal
onduct It ~ allows some

arriving at a serjténce in each case,
presumably sentences that
reflect more Usubtle considerations of
culpablht that are raised by the special
facts ‘of each case. Judges in essence
<affirm that punishment ought always to fit
the crime yet in practice sentences are
- determined largely by the other
Sometimes it is the
)) correctional needs of the perpetrator that
> are offered to justify a sentence.

crime and
respected in

between
a goal

Proportion
punishment is
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principal, and in spite of errant notions, it
remains a strong influence in—.t
determination of sentences. The pr
of punishing all serious crimes with equal
severity in now unknown in civilized
societies, but such a radical “departure
from the principle of proportionahty has
disappeared from the law only in recent
times on account o 1splaced sympathies
to the perpetrator of crime leaving the
victim or his family ‘into oblivion. Even
now for a smgle grave infraction drastic
sentences are imposed. Anything less than
a penalty of greatest severity for any
rime is though then to be a
mea \ure of toleration that is unwarranted

& nd u wise. But in fact, quite apart from

¢ considerations  that  make
punishment unjustifiable when it is out of
proportion to the gravity of the crime,

)" uniformly disproportionate punishment

has some very undesirable practical
consequences.

After giving due consideration to the
facts and circumstances of each case, for
deciding just and appropriate sentence to
be awarded for an offence, the
aggravating and mitigating factors and
circumstances in which a crime has been
committed are to be delicately balanced
on the basis of really relevant
circumstances in a dispassionate manner
by the Court. Such act of balancing is
indeed a difficult task. It has been very
aptly indicated in Dannis Councle MCG
Dautha v. State of Callifornia, 402 US
183:28 LD2d 711, that no formula of a
foolproof nature is possible that would
provide a reasonable criterion in
determining a just and appropriate
punishment in the infinite variety of
circumstances that may affect the gravity
of the crime. In the absence of any
foolproof formula which may provide any
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basis for reasonable criteria to correctly
assess various circumstances germane to
the consideration of gravity of crime, the
discretionary judgment in the facts of
each case, is the only way in which such
judgment may be equitable distinguished.

The object should be to protect the
society and to deter the criminal in
achieving the avowed object of law by
imposing appropriate sentence. It is
expected that the Court would operate the
sentencing system so as to impose such
sentence which reflects the conscience of
the society and the sentencing process has
to be stern where it should be. Imposition
of sentence without considering its effect
on the social order in many cases may be
in reality a futile exercise. The socia
impact of the crime, e.g. where it relate;
to offences against women like the case af
hand, dacoity, krdnappr
misappropriation of  publicc. mqney,
treason and other offences 1nV01v1ng
moral turpitude or moral de nquency
which have great 1mpactf' and serious

require exemplary t ‘
attitude by imposing m ager sentences or
taking too sympéth ic view merely on

; accused only in respect of
will be resultwise counter
in the long run and against
ietal interest which needs to be cared
r_and’ strengthened by the required
ng’ of deterrence inbuilt in the
sentencing system.”

25. In the background of law laid
>down by the Apex Court on penology
aforesaid the facts of this case show that
not only there has been gross violation of
fair play and principles of natural justice

)" harbouring unsocial

[2004

but great injustice has been done to the
petitioners who have been awarded
inappropriate sentence/punlshment . and
the authorities have mlserably failed to
adopt corrective approach 1e deterrence
ideology.

26. The resporidénts have filed
affidavit of Dean o Student Affairs and
Ex-officio Chairman. \SSAC In para 3 of
this affidavit it is stated that “before this
incident “Ge\ ral  ambience  of
1ndlsc1phne of Jinmates of Hall-1 (C-Bot
Wing)” was very alarming. It is further
stated in the same paragraph that the
depenent was well aware of the wrong

z;;ldorng of Mr. Nitin Sirohi and Mr. Rajesh

mar and also the impact it was havrng
on the psyche of others students and in
particular, inmates of Hall-1, inasmuch as
elements in the
hostel. It touched frightening peak when
the students come to know about the
involvement of Mr. Rajesh Kumar and
Mr. Abhishek Sirohi (brother of Mr. Nitin
Sirohi), alongwith other outsider and
unsocial elements in the incident of
30/31.1.2003 that took place in the hostel
of HBTI. It is also stated in para 4 that the
Dean was well aware of the wrong doings
of the petitioners and it is also the fact
that “he did not take any action”. This
shows that the authorities/respondents
were and are themselves responsible for
encouraging indiscipline in the Institute.
They did not perform their duties as
teacher, guide and Dean of Student
welfare.

27. Having given anxious thought I
feel that punishment awarded to the
petitioners is highly disproportionate and
drastic to the allegations made against
him and reformative approach is against
in this case.



—_orders

1 All]

28.  Thus, it is clear that the
petitioners have not only been treated
unfairly but they have also been
discriminated as 2 students have been
awarded only warning for same or similar
incident. These students have already lost
more than 1 year of their life and career
which they would have completed by
now. This is sufficient punishment. These
students have already given undertaking
not to repeat any such act in future. They
have no criminal history and must have
been good students to find admission in
L.I.T. Kanpur. The Court is duty bound to
see that the punishment awarded is
appropriate to the offence and where there
are chances of reformation, particularly,
in cases of students, the Court must give
chance to such students to reform thei

life and to become a good citizen of the
country. Therefore, keeping in view the
rights of the victims i.e. students and the

fact that they have lost one year (of their
career ~ appears to be su ffment
punishment. They would be pasSmg out
immediately after examlnation “of last
semester. The punlshmen J 5term1nat1on
of their academic session’ )

T am, therefore,
of the opinion thatf,_nV the facts and
circumstances of this case a chance to
reform should' be given to the petitioners
and they be perrmtted to complete their
career 1n the Instltute

29 “For these reasons the writ
tion is allowed. The respondents are
C.directed to allow the petitioners to
- complete their studies. The impugned
dated 7.3.2003, 7.8.2003 and
) letter/order dated 31.3.2003 are quashed.

No costs.

) and 5(2) Secs.
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BEFORE P :
THE HON’BLE ASHOK. BHUSHﬁN,

Civil Misc. Writ Petition«:No‘ \8826 of 2004

Prem Singh ...Petitioner

Versus
District Magls r te/ District Deputy
Director of Consolldatwn and others

\ ...Respondents

Counsel for the Petitioner:
Smt Anita Tripathi

*"«Cdun_s‘el for the Respondents:

.P. Consolidation of Holdings Act, 1953
19-A-U.P. Zamindari
Abolition and Land Reforms Act, 1950-
Ss. 195 and 197- Scope- Allotment
proceedings under Ss. 195 and 197 of ZA
and LR Act are not affected by S. 5(2) of
U.P. Consolidation of Holdings Act- S. 19-
A (2) only an enabling provision which
enables ACO, while preparing
Consolidation Scheme, to make
allotment of a Gaon Sabha land after
determining its valuation-S. 19-A(2)
does not prohibit allotment proceedings
under Ss. 195 and 197 of U.P. Z.A. & L.R.
Act.

Held: Para5 & 6

The allotment proceedings under Section
195 and 197 of U.P. Zamindari Abolition
& Land Reforms Act do not come under
any of the proceedings as contemplated
by Section 5 (2). The proceedings for
allotment are neither proceedings for
correction of records nor proceedings for
declaration of rights or interest or for
declaration or adjudication of any other
right in regard to which the proceedings
can and ought to have been taken under
the U.P. Consolidation of Holdings Act.
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Thus the proceedings under Sections 195
and 197 of the U.P. Zamindari Abolition
& Land Reforms Act are not affected by
Section 5 (2) of the U.P. Consolidation of
Holdings Act. The submission of counsel
for the petitioner that during the
pendency of the consolidation
proceedings allotment cannot take place
is without any substance.

The provision under Section 19-A (2) of
the Act is only enabling provision which
enables the Assistant Consolidation
Officer while preparing Consolidation
Scheme to make allotment of a Gaon
Sabha Iland after determining its
valuation but the said provision cannot
be read creating any prohibition to the
allotment proceedings contemplated
under Section 195 and 197 U.P.

Zamindari Abolition & Land Reforms Act.

Section 19-A also do not help the

petitioner in any manner in support of
his submission that during the pendency._

of consolidation
allotment cannot take place.

(Delivered by Hon'ble Ashok Bhushan. 1

1. Heard counsel for the petitioner.

2. By this writ petition the petitioner
has prayed for qua: ‘the order dated
4.12.2003 passed;by\the Collector, Agra.
A writ of mandamus has also been sought
praying for a. direction to the respondents
not to allot the ] and of Gram Panchayat to
erson till the finality of
consohd 10r1 scheme.

3. Petltloner s case is that the village
‘under consolidation operation. The
~© petitioner had come up before this Court
. earlier by filing writ petition No. 38387 of
72003 praying that the respondents be
~directed not to allot any land during the
pendency of the revision before the
Deputy Director of Consolidation. This
Court by order dated 23.8.2003 disposed

[2004

of the writ petition which order is bemg
quoted below:- ;

Heard counsel for the petztzo s and

learned standing counsel. ([ .~

By this writ petztzoh “the’ petitioners
have prayed for a writ of mandamus
commanding the Spondents not to allot
any land to any- person during the
pendency of \~,revzszons before the
Deputy Dlrector of Consolidation

In paragraph 5 of the writ petition
petztzoners have stated that revisions of
the: petitioners are pending before the

; ,Deputy Dzrector of Consolidation.

> In view of the fact that petitioners
themselves have stated in the writ petition

NCY. )" that their revisions are pending before the
proceedings / the - p g beft

Deputy Director of Consolidation, it is
open to the petitioners to move
application in the pending revisions. No
mandamus in this writ petition can be
issued directing that land should not be
allotted to any person. If so advised, the
petitioners may move  appropriate
application in pending revisions.

The writ petition is disposed of with
the aforesaid observation.”

4. Petitioner has filed an application
before the Collector, Agra on
administrative side praying that in
pursuance of the order dated 23.8.2003 no
allotment of house /agricultural land be
made during the hearing of the revision
before the Deputy Director of
Consolidation. The Collector vide
impugned order dated 4.12.2003 has
dismissed the said application. The
Collector has further observed that it will
be open to the petitioner Prem Singh to
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file an application in the pending revision
before the Deputy Director of
Consolidation. The counsel for the
petitioner challenging the order contended
that in view of Section 5 and Section
19A(2) of the U.P. Consolidation of
Holdings Act, 1953 no allotment
proceedings under the U.P. Zamindari
Abolition & Land Reforms Act, 1953
under Sections 195 and 197 can be
undertaken. Reliance has been placed by
the counsel for the petitioner on Section
5(2) of the U.P. Consolidation of
Holdings Act which is extracted below :-

“5.Effect of (notification under
Section 4(2) )

(... .
2) Upon the sazd publlcatzon of the
notification under sub-section (2)
Section 4, the following furth'

which the
namely

(a) every proceeding for the co‘
records and every suit and/ proCeédmg in
respect of declaration of rzghts or interest
in any land lying in the) area, or for
declaration or ad]t\ldlc\ bh of any other
right in regard to which p

or ought to be taken under this Act,
pending before_any court or authority
whether of the first instance or of appeal,
reference or revision, shall, on an order
being passed in that behalf by the court or
author: ity ~before whom such suit or
proceedings is pending, stand abated:

notification < (relates,

 Provided that no such order shall be
AN passed without giving to the parties notice
by post or in any other manner and after
L giving them an opportunity of being
heard:
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Provided further that on the issue of a
notification under sub-section (I ) of
Section 6 in respect of the said a
part therefore, every such order in
relation to the land lying in such area or
part as the case may be, Shall stand
vacated,

(b)  such abateme‘/ t shall be without
prejudice to the - rights of the persons
affected to agitate the right or interest in
dispute in the said suits or proceedings
before  the. \ _appropriate  consolidation
authorltzes under and in accordance with
the: provtszons of this Act and the rules
made thereunder.

lanation 1 For the purposes of sub-

_section (2), a proceeding under the U.P.

Imposition of Ceiling on Land Holdings
Act, 1960 or an uncontested proceeding
under Sections 134 to 137 of the U.P.
Zamindari Abolition & Land Reforms Act
1950, shall not be deemed to be a
proceeding in respect of declaration of
rights or interest, in any land.)”

Section 5 (2) provide for the
consequence which ensue wupon the
publication of the notification under sub-
section (2) of Section 4. The proceedings
which are contemplated to be abated
under Section 5(2)(a) are ;

(i) every proceedings for correction of
records;

(i1) every suit and proceedings in respect
of declaration of rights or interest in
any land laying in the area;

(ii1) or for a declaration or adjudication
of any other right in regard to which
the proceedings can and ought to
have been taken under this Act.
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5. The allotment proceedings under
Section 195 and 197 of U.P. Zamindari
Abolition & Land Reforms Act do not
come under any of the proceedings as
contemplated by Section 5 (2). The
proceedings for allotment are neither
proceedings for correction of records nor
proceedings for declaration of rights or
interest or for declaration or adjudication
of any other right in regard to which the
proceedings can and ought to have been
taken under the U.P. Consolidation of
Holdings Act. Thus the proceedings under
Sections 195 and 197 of the U.P.
Zamindari Abolition & Land Reforms Act
are not affected by Section 5 (2) of the
U.P. Consolidation of Holdings Act. The

submission of counsel for the petitioner

that during the pendency of the

consolidation  proceedings  allotment-
cannot take place is without an
substance. (

6. The next provision relie by ‘the
counsel for the petitioner is L9— 12) of
the U.P. Consolidation of]
which is quoted as below

“19-A Prepar tion of provisional
Consolidation Scheme by the Assistant
Consolidation Officer, (1) The

Assistant Consolldatlon Officer shall in
consultation w1th the
Commlttee

Consolidation
prepare  in  the form
ri a provisional Consolidation
Schem for the unit.

Notwithstanding anything
~ contained in this Act, the U.P. Zamindari
AN Abolition & Land Reforms Act, 1950, or
))any other law for the time being in force,
it shall be lawful for the Assistant
Consolidation Officer, where in his
opinion it is necessary or expedient so to

[2004

do, to allot to a tenure-holder, after
determmmg its valuation, any land Vested

authority, as a result of notificatio \\IS:S:/UGd
under Sectlon 117 or 117 A of/the U.P.

allotted Assistant
Consohdatlon ;Ofﬁcer has declared in
writing that it is proposed to transfer the
rights of! the public as well as of all
1nd1V1duals in or over that land to any
othef and specified in the declaration and
ked for that purpose in the

) pro isional Consolidation Scheme.”

Sub-section (2) of Section 19-A on

“which reliance has been placed by the

counsel for the petitioner itself provides
that it shall be lawful for the Assistant
Consolidation Officer, where in his
opinion it is necessary or expedient so to
do, to allot to a tenure-holder after
determining its valuation, any land vested
in the Gaon Sabha or any other local
authority. The provision under Section
19-A (2) of the Act is only enabling
provision which enables the Assistant
Consolidation Officer while preparing
Consolidation Scheme to make allotment
of a Gaon Sabha land after determining its
valuation but the said provision cannot be
read creating any prohibition to the
allotment  proceedings  contemplated
under Section 195 and 197 U.P.
Zamindari Abolition & Land Reforms
Act. Section 19-A also do not help the
petitioner in any manner in support of his
submission that during the pendency of
consolidation proceedings the allotment
cannot take place.
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7. This Court vide its order dated
23.8.2003 as extracted above only
observed that if so advised the petitioners
may move appropriate application in
pending revision before the Deputy
Director of Consolidation. The said order
do not entitled the petitioner to approach
the Collector by moving an application on
administrative side praying for stay of
entire allotment proceedings. The
Collector has rightly observed in the
impugned order that it will be open to the
petitioner to move an application in the
pending revision as per judgment of this
Court dated 23.8.2003. No error has been
committed by the Collector in rejecting
the application. The order dated 4.12.2003

does not suffer from any error warranting
interference by this Court under Article ™

226 of Constitution of India.

8. The writ petition lacks merlt and >

is dismissed summarily.
ORIGINAL JURISDICTIQN )

CIVIL SIDE . .~
DATED: ALLAHABAD 29

THE HON’BLE S RIVASTAVA J.

Writ Petltlon NoJ 26414 of 2003
Hajari Lal Sahu > ...Petitioner
> Versus

State of U P \and others ...Respondents

‘Coufnsel for the Petitioner:
SnBN Yadav

~ Counsel for the Respondents:
)S.C.

’Indian Stamp Act-Sec.47-A-U.P. Stamp
Valuation of prope Rules, 1997-Rr.

3,4 and 5-Natural Justice-Market Value-
Assessment Agricultural land situated

Hajari Lal Sahu V. State of U.P. and others 275

between two villages-Payment of stamp
duty by after assessing valuation thereof
in accordance with law- Proceedmgs
under S.47-A initiated by S.D.O. upon
complaint of third person-orders passed
without affording any, opportunlty of
hearing-Impugned order ~demanding
additional Stamp duty on baSIS of Note 2
of guidelines formulated by D.M.
determining valuation of certain land
and presuming agrlcultural land
calculated as ‘per  sq. meter highly
discriminatory and arbitrary-S.D.O.
proceeded on report of Sub-Registrar
without any inquiry finding based on any
verifiable evidence-held impugned order
liable to be quashed.

Held: Para 12

Froma bare perusal of the impugned
order, it would transpire that the S.D.O.

concerned proceeded to pass the

»impugned order merely on being so
" directed on the complaint of one Kishan

Lal Sahu and on the basis of report dated
24.4.1999 submitted by the Deputy
Registrar II and no proper enquiry was
made nor it appears from the record that
there was any material direct,
circumstantial or even intrinsic evidence
on the basis of which a reasonable belief
could be formed that the instrument has
been undervalued in observance of Rules
3 and 4 of the Stamp Rules and Section
47 A of the Stamp Act. The authority
concerned appears to have heavily relied
upon Note-2 of the impugned order and
on a punctilious reading of the Note-2,
proceeded to pass the impugned order in
utter disregard of the mandate contained
in Rules 4 (1) (a) (i) to (iv) or 5 of the
Stamp Rules, 1997 in which condition
precedent was the proximity of land to
road, market, bus station railway station,
factories, educational institutions,
hospitals and government offices,
classification of soil and availability
irrigation facility etc. It would also
appear that the S.D.0. concerned
proceeded on the report of Sub Registrar
without making enquiry and recording of
finding based on any verifiable evidence.
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By this reckoning, the impugned order is
liable to be quashed as it has been
passed without affording fair
opportunity of hearing to the petitioner
and also that his opinion based on the
report of Sub Registrar without there
being any other verifiable evidence,
material direct, circumstantial or even
intrinsic evidence to form a reasonable
belief. In view of the above, Note-2 of
the order dated 3.8.1997 is also held to
be not consistent with the Act and the
Rules and being in antagonism with the
provisions of Rules 3 and 4 of the U.P.
Stamp (Valuation of Property) Rules,
1997 besides being arbitrary and
discriminatory, is unsustainable.

Case law discussed:

(Delivered by Hon’ble S.N.Srivastava, J.)

1. Petitioner has assailed the ordés

dated 20™ Dec 1999 passed by Stampf‘

authority Kaushambhi and also
revisional order passed in 1
preferred against the said order dated
3.6.2003. 7

2. Facts forming back ‘round to the
challenge are that petitioner purchased
plot no. 117 admeasuring 11 Biswa 19/25
Dhoor situated i lage Jodhlilwar
Pargana and (Tahsil’ Chail district
Kaushambhi and plotno.330 admeasuring
3 Biswas, 9,1/10 Dhoor situated in village
Faridpur Su mpur Pargana and Tabhsil
Chail District Kaushambhi from One
Kishan Lal resident of Sulempur. From a
/perusal of the record, it is clear that
ishan Lal sold off his entire share in the
“land in dispute and petitioner paid stamp
 duty after assessing valuation thereof in

. accordance with law.

V 3. From a perusal of the report of

Lekhpal it is clear that the land in dispute
are situated on the boundaries of two
villages. It is also not disputed that one of

the ‘District
fpegged valuation of the agricultural plots
situated in the village as contained in the
~order dated 3.8.97 made under the U.P.
“Stamp (Valuation of Property) Rules,
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the village, namely, Jodhlilwar is a non-
residential village (Ger Chiragi)and

further that the land in dispute is “an
agricultural plot and the same could not
be utilised for purposes  other than

agricultural purposes. Proceedmgs under

petitioner by the SDO Chall District
Kaushambhi as a equel ‘to application
dated 19.11.1998 made by one Kundan
Lal Sahu and co equent direction made
to the S.D.O~ Chaﬂ by the Addl. District
Magistrate (F. & R.) Kaushambi which
culminated in passing of the impugned
order dated 20.12.1999. The impugned
order has its grounding in the facts that
Magistrate had already

1997, (In Short the ‘Stamp Rules, 1997’)
and that according to Note (2) of the
Order, in case agricultural land is not
transferred in favour of a co-tenure holder
or a person having adjoining agricultural
plot shall be valued on the basis of per
square meter in the same manner as is
done as regards the land situated in Urban
Area, semi-urban Area and the Rural
Area. A direction was issued by the
Stamp authority to pay additional stamp
duty of Rs. 18000/- in addition to what
was already paid within 15 days. A recall
application filed by the petitioner was
rejected on the ground that both the plots
did not adjoin each other and are situated
at the distance of 16 Lathas. A revision
preferred before the Addl. Commissioner
under section 56 of the Indian Stamp Act
was rejected.

4. Learned counsel for the petitioner
urged that in the facts and circumstances
of the case, where admittedly, one of the
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village being a non-residential village and
plots in question being agricultural plots
which could not be used for residential or
any other purposes, the impugned order
demanding additional stamp duty on the
basis of Note No. (2) of the guidelines
formulated by the District Magistrate
determining the valuation of certain land
and presuming agricultural land to be
calculated on the basis of per square
meter is highly arbitrary and that the
District Magistrate has wrongly fixed the
principles of valuation in arbitrary
manner, which is contrary to Rules 3 and
4 and 5 of the Rules 1997, apart from
being discriminatory and arbitrary. He
further urged that Note (2) specifically

makes it clear that in case sale deed is

executed in favour of a co-tenure holde

or a person whose plot adjoins the plot,
the same shall be treated as agricultural

plots but direction that in case sale deed

executed in favour of third personit shall

be calculated on the basis of per square
meter at par with urban, semi<trban or
rural property is highly unreasohable and
discriminatory. The learned counsel
further submitted that /acting on the
complaint, the stamp authority hastened to
issue notice demanding additional stamp
duty without alldwmg the petitioner to
have his say. and without affording
opportunity “of “hearing to him. Per
contra, Standing  counsel,
conten d‘ hat the order passed by the
ct Magistrate  dated  3.5.1997
mining  valuation of  different
\ properties in districts for the purposes of
+ transfer under the U.P. Stamp Rules, 1997

- was rightly passed in accordance with the

))provisions of U.P. Stamp (Valuation of
> Property) Rules 1997 and Note (2) of the
said order was justified having been made
in accordance with law. It was further
contended that the impugned order of

"Bhumi Ki Prati
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fixing valuation of the property in dispute
and the demand of additional stamp duty
on the basis of the same was rlghtly made
in accordance with law and = in
consequence, it was canvassed, the order
is liable to be affirmed and\wrlt petition

5. ‘ ‘can}nihg the rival
contentions mad cross the bar, it is
essential to scan Note 2 of the guidelines
prepared and- furmshed to Sub Registrar
as env1saged in/Rule 3 (vii) of the Stamp
Rules by ¢ \the District Magistrate,
Kaushambhi. Note 2 as contained in the

guldehnes is excerpted below:

‘ ?‘,Sahkhatedar Ya Chauvhaddi Ke
hatedar Se Bhinna Kisi Ek Byakti Ke
aksha Me Antarit Hone Wali Krishi
Vargmeter Daren
Nagariye, Ardh Nagariye va Gramin
Kshetra Mein 500 Varg Meter Tak Ki Dar
Kramshe 700, 500 Va 300 Rupiye Tatha
501 Se 1500 Varg Meter Tak Kramshe
200, 125 Va 100 Rupiye Hogi.”

The learned counsel for the petitioner
canvassed that there is nothing in Rules 3
and 4 which may be eloquent of the fact
that the District Magistrate was invested
with the power to fix different valuation
of the one and the same property in case
the property is not transferred in favour of
a co-tenant or a person whose land
adjoins the land transferred. Rule 3 (1) (a)
(i) to (vii) being germane to the
controversy are excerpted below for ready
reference.

“3. Facts to be set forth in an instrument.
In case of an instrument relating to
immovable property chargeable with an
ad valorem duty, the following particulars
shall also be fully and truly stated in the
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instrument in addition to the market value
of the property;-

(1) In case of land:

(a) included in the holding of a tenure
holder, as defined in the law relating to
land tenures:-

(i) the khasra number and area of each
plot forming part of the subject matter of
the instrument;

(i1)) whether irrigated or un-irrigated and
if irrigated, the source of irrigation;

if under cultivation whether do-fasali or
otherwise;

(iii) land revenue or rent whether
exempted or not and payable by such
tenure holder;

(iv) classification of soil, supported in
case of instruments exceeding twenty
thousand rupees in value, by the certifie
copies, or extracts from the relevan

revenue records issued in accordance with-

law; (
(v) location (whether lies in¢ an urban
area, semi-urban area, or count ide);
and

(vi) minimum  value
Collector of the district;’,’

«:1;ﬁ)2'ed\\ : B’y the

(vii) Similarly, Rulc
being rules in poin
for edification; -

) () @) to iv)

“4. leauo‘ of mlnlmum rate for

ollector of the district shall
nnially, as far as possible in the month
" August, fix the minimum value per
square meter of land, the
))minimum value per square metre of
> construction of non-commercial building
and the minimum monthly rent per square
metre of commercial building, situated in

Of,\'

[2004

different parts of the district taking into
consideration the following facts-

(a) 1in case of land- V
(i) classification of soil; /" @

(ii) availability irrigation facility;

(iii) proximity to road, market, bus-
station,  railway N sta on, factories,
educational institutions;> hospitals and
government offices; and”
(iv) location . reference to its
situation in urban area, semi-urban area or
countryside.”

would transpire from a perusal
~above Rules that only relevant
nsideration for fixing of valuation is the
sification of soil, availability of
irrigation facility, proximity to the road,
market, bus station, railway station,
factory educational institution, hospital
and government offices and location with
reference to its situation in urban area,
semi urban area or countryside. In the
present case, it bears no dispute that the
land in question lies on the boundaries of
two villages i.e. villages Jodhlilwar and
Faridpur Sulempur Pargana and Tahsil
Chail District Kaushambhi out of which
village Jodhlilwar is a non residential
(Ger Chiragi) village. It has not been
refuted in the counter affidavit that the
land in dispute is being used or could be
used for agricultural purposes only and
not for residential or commercial purposes
and that the land lies between the
boundaries of the two villages far away
from Abadi. In the light of the above
admitted position, Note—2 contained in
the order dated 3.8.1997 postulating that
in case an agricultural land is transferred
in favour of a person other than co-tenant
or to a person whose property adjoins the
plot, the same shall be fixed on a higher
valuation as per square metre at par with
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situation of property as in semi-urban area
or the countryside cannot be said to be
consistent with the provisions of the
Stamp Rules. The logic behind Note-2
appears to be that in case the property is
transferred by a person in favour of a co-
tenant or in favour of a person whose
property adjoins the plot, he can use the
transferred property in a better away and
for those transferees, the land may have
higher valuation for better use but it does
not visualize the position in relation to a
person who has purchased the land and he
happens to be neither a co-tenure holder
nor is a person whose land adjoins the
land in dispute cannot use in a better way.
In the above conspectus, the order passed
by the District Magistrate fixing valuation
of such agricultural plots calculating it o1
the basis of per square meter valuatior
fixed in the said order suffers from patent
arbitrariness  particularly ~ when (/,
materials on record do not pcnnt 1o ‘the
factum that the land was used " for
residential, commercial or fov ainy/ other
use but is being used<for- agrrcultural
purposes. As stated supt the relevant
consideration contained'ifi Rule 4 are the
classification of s availability of
irrigation facility, proximity to the road,
market, bus station, railway station,
factory educatlonal institution, hospital
and governm\ nt-offices and location with
reference ‘to its situation in urban area,
irban area or countryside. It would
appea “that no such consideration was
taken into reckoning while fixing the
uation of the agricultural land, which
v not transferred in favour of a co-

- te‘ﬁant or a person whose land adjoins the

))transferred land. The only reason assigned
>in the impugned order for fixing higher
valuation of the land is that both the plots
lie at a distance of 16 metres and as the
same did not adjoin the property in favour
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of a co-tenant, the agricultural land was
valued taking into reckoning the valuation
per square metre and also consrd;‘"mg it
an urban or semi-urban property., This
consideration, in my ﬁrm ‘view, for
transfer in favour of a Co-temant or a
person whose land ad;oms{he sold off
property is not a relevant factor within the
meaning of Rule _Rule 4 of the U.P.
Stamp (Valuation - of Property) Rules
1997. Even otherwise on merits also,
fixing higher valuation of a land which
was not transferred in favour of a co-
tenant or @ person whose land adjoins the
sold off property errs on the side of
arbrtrarmess particularly when there is no
erial conspicuous on record to
\\:rfest that the land was used for
residential, commercial or for any other
use but is being used for agricultural

)" purposes only and also that the land is

situated on the boundaries of the two
villages and one of the villages is non-
residential village and that there is no
residential area in and around the land in
question and therefore, Note-2 added to
the order is highly arbitrary and not
attuned to the letter and spirit of the
relevant Rules and therefore, the order
impugned cannot be sustained in law. The
distillate of what has been discussed
above is that the land which was sold off
in favour of a person who is not a co-
tenant or whose land does not adjoin the
property sold off, and if there is no
material on record matching any of the
consideration contained in Rule 4 is liable
to be valued accordingly and not in terms
of circle rate as contained in the Note-2 of
the order dated 3.8.1997 and such person
is liable to pay stamp duty on the basis of
valuation not calculated per square metre,
which was made in favour of any other
person whether he is a co-tenant or owns
an adjoining plot/property and a person
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liable to pay stamp duty on the basis of
the same. Regard being had to the fact
that petitioner has purchased the entire
share of a co-tenant and not a single inch
of land was left out in the share, the stamp
duty paid by the petitioner is held to be
sufficient being in consonance with the
U.P. Stamp Rules, 1997.

7. Yet another aspect which the
learned counsel forcefully argued is that
the S.D.O. concerned did not afford fair
opportunity of hearing nor conducted any
enquiry in terms of phrase “reason to
believe” as contained in Section 47 A of
the Stamp Act and merely acting on the
complaint and direction of the Addl

District Magistrate (F & R) passed the

impugned order. He further submitted tha

the Stamp Act and the Rules prescribed
due procedure for enquiry but the S.D.O.. "

passed the impugned order w1t;h
material, direct,
being no intrinsic evidence Wthh\Q()uld
be said to be the basis for hls/reasohable
belief that there was any valid basis vis-a-
vis rules 3 and 4 of the Stamp “Rules. In
connection with thls; pmposmon section

“47-A. Instrﬁments of Conveyance
etc. if under—valued how to be dealt
with.- (l) If the market value of any
property ich is the subject of any
1nstmmentk f conveyance, exchange, gift
settlem nt, award, or trust, as set forth in
< strument is less than even the
. minimum value determined in accordance
with any rules made under this Act, the

- reglsterlng officer appointed under the

))Indian Registration Act, 1908, shall refer
>the same to the Collector for
determination of the market value of such
property and the proper duty payable
thereon.

substantial an& there
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(2) Without prejudice to the provisions
of sub-section (1), if such registering
officer while registering any instrum nt\ of
conveyance, exchange, gift, settlement
award or trust, has reason to/ beheve that
the market value of the property ‘which is
the subject of conveyance, exchange, gift
settlement, award or trust, has not been
truly set forth in th& mskt/rkkument, he may, a
after registering suc \1n'strument refer the
same to the Colle or for determination of
the market vaiue of such property and the
proper duty payable thereon.

(3) On rece1pt of a reference under sub-
section (1) or sub-section (2) the Collector
shallk fter giving the parties a reasonable
\r\ilty of being heard and after

fho ngan inquiry in such manner as may

b jprescrlbed by rules made under this
Act, determine the market value of
property which is the subject of
conveyance, exchange, gift, settlement,
award or trust and the duty as aforesaid.
The difference, if any, in the amount of
duty shall be payable by the person liable
to pay the duty.”

8. Now the question arises whether
S.D.O. Chail was justified in acting on
order dated 3.8.1997 in which is
contained Note 2  oblivious of
requirements of Rule 3 and 4 and Section
47 A of the Stamp Act. Section 47 A (2)
of the Stamp Act prescribes that if such
Registering Officer has reason to believe
that the market value of the property has
not been truly set forth in the instrument,
he may refer the same to the Collector for
determination of the market value of such
property and the proper duty payable
thereon. Likewise, Section 47 A (3)
envisages that on reference, Collector
shall after giving the parties reasonable
opportunity of being herd and after
holding enquiry in such manner as may be
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prescribed by the Rules, determine the
market value of property. In connection
with the proposition that Phrase “reason
to believe” is a sine qua non for section
47 A (2), it is settled position that sub-
section (2) of Section 47-A is the
condition precedent o making of a
reference to the Collector under sub
Section (2). The phrase “reason to
believe” came up for judicial exposition
in L.T.O. v. Lakhmani Mewal Das'. It was
a case relating to a dispute under Income
Tax Act. The Apex Court was considering
Section 147 (a) of the Income Tax Act,
1961 and it was held that the words in the
statute are “reasons to believe” and not
“reason to suspect”. It was also held that

the expression “reason to believe” does

not mean a purely subjective satisfactior

The reason must be held in good faith. I
cannot be merely a pretence. It is opeh
the Court to examine whether the;’r'easdﬁs
for the formation of the belief have a
rational connection with or(‘a rele
bearing on the formatloniiof the \behef and
not extraneous or irrelev nt for the
purpose of the section Tn Duncans
Industrial Ltd. Ka npur. V. State of
U.P. and others’, Hon. S.R.Singh, J. (As
he then was) explémed the significance of
the phrase “reason to believe” as under:

‘reason to believe’

A spel out that Reglstermg Officer, must
‘have kome material direct, circumstantial
\\or.even intrinsic evidence on the basis of

ich, he may come to a reasonable

belief that the market value of the

D) property has not been truly set forth in the
>instrument. In other words, the belief

"' AIR 1976 SC 1753
21997 (3) AWC 1928
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must be that of the honest and reasonable
person based upon reasonable
grounds....” TN Y

The learned single Judge “further
observed in the self- sa “decision as
under:

“Formulation @f the> requ1s1te belief
under section 47, A \'of the Stamp At is not
a  matter f purely  subjective
satisfaction.; is thus patent that it
would be matter of objective satisfaction
of the Reglstermg Authority to reach a
reasonable —belief that the value or
cons1derat10n of the property which is the

subject matter of transfer, has not been

\ly’ser forth.

Section 340 A of the U.P. Stamp Rules,

/71942 and also the U.P. Stamp (Valuation

of Property) Rules, 1997 framed under the
Stamp Act, 1899, the Collector is
empowered to frame guidelines for land
valuation and supply the same to the
District Registrar for guidance. The
guidelines so framed are prima facie
opinion of the Collector based on certain
factors but in case Registering Officer is
of the opinion that valuation of the
property is not the same or that it may be
higher or lower qua the guidelines, it may
refer the matter to the Stamp Collector to
consider and decide the matter in
accordance with law. The guidelines are
not conclusive or binding but it is simply
a tentative opinion based on certain
consideration inasmuch as the valuation
may differ from village to village, place to
place and case to case due to various
factors coming into  consideration
including situation of the locality, the
market value of the locality prevailing on
the date of registration etc. and by this
reckoning, the guidelines supplied by the
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District Magistrate is not conclusive proof
for the purpose of valuation of property.
In Collector of Nilgiris at Ootacamund
v. M/S Mahavir Plantations Pvt. Ltd.?,
the Madras High Court while dealing with
the valuation guidelines held as under:

“These guidelines were avowedly
intended merely to assist the Sub-
Registrars to find out, prima facie,
whether the market value set out in the
instruments had been set forth correctly.
The guidelines were not intended as a
substitute for market value or to foreclose
the inquiry by the Collector which he is
under a duty to make under section 47 A
of the Act when once a reference comes

to him from the registering authority. The

Collector, under Section 47 A canno

shirk his responsibility of determining the

market value by adopting the guideline
nor can he fix the market value w1th0u
proper materials and evidence toysupport
it. The very idea of an  inquiry
contemplated by Section 47 (A and the
detailed procedure prescr1bed in the
relevant rules goes to- show that the
Collector’s ﬁndrng must be verifiable by
evidence. The s ‘ guidelines
prepared by the Re officials at the
instance of the Hoard of Revenue were
not prepared Qn the basis of any open

ith keference to classification of land,
ouping of lands and the like. This being
the Collector acting under Section 47

- A’ cannot regard the guidelines valuation

) as the last word on the subject of market
> value. To do so would be to surrender his
statutory obligation to determining market

3 AIR 1982 Madras 138

[2004

value on the basis of evidence, which is a
judicial or a quasi-judicial function whrch
he has to perform. To adopt ™
prepared at the instance of the
Revenue in the valuation gurdehnes
which are merely a comprla on of data by
subordinate officials of an administrative
authority on the basis of ,admrmstratlve
action would be dangerous because they
offer no guarantee of truth or correctness
of the data, not being ‘susceptible to check
or verificatio ~by a judicial or quasi
judicial process of evaluation of
evrdence

\The aforesaid view also receives
\ance from the  following
observations rendered in Ramesh Chand

kBansal v. District Maglstrate by the

Apex Court. The observation of the Apex

)" Court runs as under:

“Reading Section 47 A with the
aforesaid Rule 340 A it is clear that the
circle rate fixed by the Collector is not
final but is only a prima facie
determination of rate of an area concerned
only to give guidance to the Registering
Authority to test prima facie whether the
instrument has properly described the
value of the property.

The Apex Court further observed:

“The circle rate does not take away
the right of such person to show that the
property in question is correctly valued as
he gets an opportunity in case of under-
valuation to prove it before the Collector
after reference is made. This also marks
the dividing line for the exercise of power
between the Registering Authority and the
Collector. In case the valuation in the

#1999 (90) SC 499
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instrument is same as recorded in the
circle rate or is truly described it could be
registered by Registering Authority but in
case it is under-valued in terms of sub
section (1) or sub-section (2) it has to be
referred and decided by the Collector.
Thus, the circle rate, as aforesaid, is
merely guideline and is also indicative of
division of exercise of power between the
Registering Authority and the Collector.”

10. The guidelines value received
focus of the Apex Court in R. Sai
Bharathi v. J. Jayalalitha’ as well and in
para 23 of the decision, it was observed
that guidelines value has relevance only in
the context of section 47 A of the Indian

Stamp Act. It was further quipped that the
guideline value is a rate fixed by

authorities under the Stamp Act fo

purposes of determining the true market

value of the property disclosed 111 /ar
instrument requiring payment < of stamp
duty and in quintessence it was obs
that “Thus the guidelines value
not final but only a pnm \ 5facle rate
prevailing in an area. It is- net open to the
registering authority: WeIL as the person
seeking registration to \préve the actual
market value of property. The authorities
cannot regard the guidelines valuation as
the last Word ‘on <the subject of market

Irt al“s‘o proves the point that the
uthority in the instant case erred
in law in giving religious reverence to the
‘guidelines furnished by the District
lagistrate Kaushambhi.

11. As urged by the learned counsel
for the petitioner, no enquiry was held and
> no reasonable opportunity of hearing was
afforded to the petitioner and further that

>2003 AIR SCW 6349
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the impugned order was passed without
following the principles of natural justice.
It was further canvassed that the. orders of
the Stamp Collector were passed on the
only ground that in case, two sale’ deeds
had been executed con51der1ng the area of
both the villages, it Would be calculated as
residential and as such the petitioner has
purposely not r@glstered sale deed
separately ~with “intention to avoid
payment of correct,
perusal of the 1mpUgned order, it is clear
that both the Jauthorities have neither
applied mlnd to the relevant factors as
contamed rn Rule 405 of the relevant

- the petltioner to show that the property

s actually being used other than for

agricultural property. The Stamp collector

has erred in passing the impugned order
on the ground that the property is
straddling over the boundaries of two
villages and area of agricultural plot is
such and under the guidelines the
assessment could be made on the basis of
per square meter and not as agricultural
land. It is settled position in law that at the
time of registration, if registering
authority is of the opinion that stamp duty
was not properly paid and valuation was
not made it may refer the same as
required under section 47-A of the Stamp
Act. As stated supra, the proceeding did
not commence on the basis of any
reference made by the Registering officer
but on the basis of complaint made by one
Kishan Lal Sahu. It transpires that the
Registering officer did not find any
deficiency in valuation or payment of
stamp duty at the time of registration or
even thereafter nor did he make any
reference as envisaged in the Rules.
Besides, it has not been pointed out by the
learned Standing Counsel that the
registration of two plots situated in two
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different villages in one instrument by one
owner is prohibited under law. My
attention has not been drawn to any such
law that in case registration was made by
an owner for his property situated in two
villages, it will lead to any illegality.
Once it is not forbidden by any law, it is
permissible and it cannot be called in
question merely on the basis of Note-2
which itself has been held not consistent
with the provisions of the Stamp Rules
and the Act.

12. In the light of the above, I would
revert to scan the impugned order again.
From a bare perusal of the impugned
order, it would transpire that the S.D.O.

concerned proceeded to pass the

impugned order merely on being so

directed on the complaint of one Kishan—
Lal Sahu and on the basis of report dated
Depu Y-

2441999 submitted by the
Registrar 11 and no proper enqulry was
made nor it appears from the record that
there was any
circumstantial or even mtrmSIc eV1dence
on the basis of which a re onable belief
could be formed that the instrument has
been undervalued in bservance of Rules
3 and 4 of the Stamp Rules and Section
47 A of the Stamp*Act The authority
concerned appears ‘to have heavily relied
upon Note—2 the impugned order and
on a punc ious reading of the Note-2,
proceeded to’ pass the impugned order in
utter dlsregard of the mandate contained
an Rules 4 (1) (a) (i) to (iv) or 5 of the
. Stamp’ Rules, 1997 in which condition
precedent was the proximity of land to

: road, market, bus station railway station,

)) factories, educational institutions,
>hospitals  and  government  offices,
classification of soil and availability
irrigation facility etc. It would also appear
that the S.D.O. concerned proceeded on
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the report of Sub Registrar without
making enquiry and recording of finding
based on any verifiable evidence. By this
reckoning, the impugned order is liable to
be quashed as it has been passed ‘without
affording fair opportumty of hearmg to
the petitioner and also/ th: fhrs opinion
based on the report of Sub Registrar

other verifiable
evidence, material direct, circumstantial
or even intrinsi _,{fldence to form a
reasonable behef In view of the above,
Note-2 of the order dated 3.8.1997 is also
held to be not consistent with the Act and
the« Rules and being in antagonism with
€ ~provisions of Rules 3 and 4 of the
'\‘/ tarhp (Valuation of Property) Rules,
~besides being arbitrary and

\drscrrmmatory, is unsustainable.

13. As a result of foregoing
discussion, the petition succeeds and is
allowed and the impugned orders dated
20.12.1999 and 3.6.2002 and the Note-2
contained in the order-dated 3.8.1997 are
quashed. In consequence, it is held that
stamp duty paid by the petitioner was
sufficient. In the facts and circumstances
of the case, there would be no order as to
costs.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD: 10.3.2004

BEFORE
THE HON’BLE M. KATJU, J.
THE HON’BLE R.S. TRIPATHI, J.

Civil Misc. Writ Petition No. 52064 of 2003

Naunihal Singh ...Petitioner
Versus

State of U.P. and others ...Respondents
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Counsel for the Petitioner:
Sri R.C. Sinha

Counsel for the Respondents:
Sri R.K. Saxena,
S.C.

Constitution of India- Articles 226 and
300 A-read with Land Acquisition Act- Ss
4 and 6- Acquisition of land by State-
Non payment of compensation even after
award due to pancity of funds-violative
of Article 300 A-Direction issued that
either land must be returned to
petitioner by forthwith or compensation
awarded should be paid to petitioner or
petitioner and other tenure holder within
two months example cost of
Rs.100000/- awarded.

Held- Para 7

We therefore direct that either th'f:f
possession of land must be returned
forthwith to the petitioner or else the

compensation awarded by the Land
Acquisition Act in the award in questlon
dated 24.1.2002 shall be paid in full to
the petitioner and other tenureholders
within two months from today. Apart
from that the State Government shall
also pay exemplary ¢© t,of Rs. 1,00000/-
to the petitioner for its high handedness,
and this amount shall iso be paid within
two months to the, petltloner

(Delivered kby\;/Hon’ble M. Katju, J.)

1. < Heard/’ learned counsel for the
part’ie"s*.k

_ ) In case after case, which is
;omlng up of before us, we find that a

citizen’s land has been acquired or simply
) taken  over

without paying him
_ compensation. This is highly improper,
“and in fact violative of Article 300A of
the Constitution.

)”an amount of Rs.
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3. In the present case the petitioner
is a farmer whose land was acquired
under the Land Acquisition Act and an
award was given on 24.2.2002, b _“1t is
alleged that as yet the compensatlon has
not been paid vide para 10 of the petition.

4. The compensatlo\ ; awarded is Rs.
36,93,260.85 3 /calculated upto
August, 2002. Nothing has been paid to
the petitioner. as - yet although land
acquisition proéeedings started in 1999. It
is alleged in- para 12 of the petition that
possessmn Was illegally taken about 22
years ago o

(5. In the counter affidavit filed by
Asmstant Englneer on behalf of the
respondents it is stated in para 6 that in
pursuance of the award dated 24.1.2001
5,50000/- has been
deposited with the S.L.A.O., Mathura for
payment of the compensation to the
tenure holder whose land was acquired
but due to paucity of fund the remaining
amount could not be paid by the Irrigation
Department, and representations have
been made to the State Govt. in this
connection. Even this amount of Rs.5.50
lacs has not been paid to the petitioner,
and he has been made to run from ----- to
post.

6. In our opinion the excuse that the
respondent has paucity of funds cannot be
accepted. If land is to be acquired then
prompt compensation must be paid. The
State Govt. is expected to set high
standards of fairness, but we find in case
after case coming up before us that either
the compensation is not paid for the land
which is acquired, or else possession is
taken without even following the
procedure in the Land Acquisition Act,



286 INDIAN LAW REPORTS ALLAHABAD SERIES

i.e. without issuing notification under
Sections 4 or 6.

7. We therefore direct that either the
possession of land must be returned
forthwith to the petitioner or else the
compensation awarded by the Land
Acquisition Act in the award in question
dated 24.1.2002 shall be paid in full to the
petitioner and other tenure holders within
two months from today. Apart from that
the State Government shall also pay
exemplary cost of Rs. 1,00000/- to the
petitioner for its high handedness, and this
amount shall also be paid within two
months to the petitioner.

8. With the above observation this

petition is allowed.

APPELLATE JURISDICTION
CIVIL SIDE

DATED: ALLAHABAD 31.03. zoo4

BEFORE
THE HON’BLE M. KATJU J.
THE HON’BLE R.S. TRIPATHI,

First AppeaI/N‘o 87’ of 1995

Indusk aI

New Okhla Development
Authority v ...Appellant
VerSus
...Respondents

Deshraj andzqthgrs

Counsel for the Appellant:
Sri U.S. Awasthi

Sri Ajay Kumar Misra
__‘Sri-Ashwani Kumar Misra

< Counsel for the Respondents:
~_Sri Subhashish Banerji

/) Sri Raj Singh
> Sri Akilesh Singh

Land Acquisition Act-Ss. 4, 6 and 17 (4)-
Acquisition of land-Award-Determination

,—iMoreover it is well
exemplars of small plots of land should

[2004

of Compensation-SLAO  determined
compensation on basis of sale deed in
respect of plat of neighbouring village-
Reference Court enhanced compensation
by relying on award of another village-
Potentialities of land were different-
Held, award on sale transactions of other
villages should not ordinarily be relied
upon-Moreover exemplars of small plots
of land should not be taken into
consideration whel af‘large area of land
is being acquired.

Held: Para 10' &1 1 )

Thus the( settled position in law appears
to be that the award or sale transaction
of other villages should not ordinarily be

rell“éd{uipon.

settled that

not be taken into consideration when a

»” large area of land is being acquired
~ Case law discussed:

AIR 1992 SC 666
(1998) 8 SCC 136

JT 1997 (4) SC 112

1995 HVD (1) P.191 (Pr. 11,17)

F.A. No. 522 of 1993, decided on 26.2.2004

(Delivered by Hon’ble M. Katju, J.)

1. This appeal under Section 54 of
the Land Acquisition Act and the
connected appeals are being disposed off
by a common judgment.

2. Heard learned counsel for the
parties.

First Appeal No. 879 of 95 has been
filed against the judgment and decree
dated 23.11.1993 passed by the IX
Additional District Judge, Ghaziabad in
LAR No. 511 of 1990.

3. We have carefully perused the
impugned judgment. By the judgment and
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decree dated 23.11.1993 37 references
under Section 18 of the Land Acquisition
Act had been disposed off. The total area
of the land acquired was 184.19 bighas
i.e. 115.562 acres. The date of notification
under Section 4 (1) as last published was
27.4.1988. The date of notification under
Section 4 (1) as last published was
27.4.1988. The date of notification under
Section 6 read with Section 17 (4) is
6.7.1988. The date of taking over
possession of the land in dispute was
28.3.1990 and the date of the award of the
S.L.A.Ois 17.8.1990.

4. Eight sale deeds were executed in
the last three years in respect of the
village in question i.e. Village Parthala
Khanjarpur, NOIDA, Ghaziabad. The
highest rate at which these 8 sale deed:

were executed was Rs.7.83 per sq. yard.
determined

However, the S.L.A.O.

compensation on the basis of the sale

no. 643 of 504 sq. yards 1n/reSpect of
nelghbourlng Vlllage Sorakha: a“[ the rate

fe in nature, time and proximity
enhancement and hence it
jected all the sale exemplars.
However, the reference court enhanced
‘compensation to Rs.72/- per sq. yard

+ by relying on the award of another village

Makanpur which was not even the
neighbouring village and the potentialities
> of the land were different.

6. In our opinion the court below
erred in relying on the award in respect of
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village Manakpur which is not even the
neighbouring village when the sale deed
of that very village i.e. villag
Khanjarpur for which the acquisiti
question was made was availéc'blex

Land
Acquisition vs. Smt. A Mangala Gowri,

7. In  Spl Teh81 dar

AIR 1992 SC 666. \the '‘Supreme Court
held that in determining the market value
of the land rehance should not be placed
on the award: of some other land. The
same view was taken in Kanwar Singh vs.

Union oflndia 1998 (8 SCC 136).

~In our opinion the judgment of the

& court ‘below is patently illegal as it relied

n award of a different village which

_was not even a neighbouring village vide
“Jai Prakash vs. Union of India, JT 1997
) (4)SC 112.

9. Thus the settled position in law
appears to be that the award or sale
transaction of other villages and sale
transaction in respect of other villages
should be ignored.

10. Thus the settled position in law
appears to be that the award or sale
transaction of other villages should not
ordinarily be relied upon.

11. Moreover it is well settled that
exemplars of small plots of land should
not be taken into consideration when a
large area of land is being acquired vide
Krishi Utpadan Mandi Samiti vs. Khushi
Ram, First Appeal No. 522 of 1993
decided on 26.2.2004. In the aforesaid
decision relevant decisions of the
Supreme Court have also been referred.

12. For the reasons given above the
appeal is allowed. The impugned
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judgment of the court below dated
23.11.1993 is set aside and the matter is
remanded back to the court below for a
fresh decision in accordance with law.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 17.3.2004

BEFORE
THE HON’BLE ARUN TANDON, J.

Civil Misc. Writ Petition No. 10541 of 1990

Sansthapak Mandal, G.B. Pant Degree

College and another ...Petitioners
Versus

The Assistant Registrar, Firm, Societies &

Chits Gorakhpur & others ...Respondents

Counsel for the Petitioners:
Sri V.B. Singh

Sri P.S. Baghel

Sri S.K. Sharma

Counsel for the Respondents'
Sri Dr. R.G. Padia
Sri Prakash Padia
Sri S.P. Singh

Sri D.S.N. Tripathi <
Sri P.N. Tripathi °
Sri P.C. Srivastava -
Sri Dinesh DW|vedr‘
S.C.

Societies ‘Registration Act-S.-25- Death
of founder :Pre'sident of Society-Dispute
as to President ship of Sansthapak
Mandal. of Society-Appointment of
ffrespondent no. 2 as President of Society-
<. Writ Petition challenging appointment-
_ 'Held, dispute with regard to election-
' questlon of President of Sanshthapak

N\ Mandal must be decided by Prescribed

-/ Authority under S.25 of the Act-Direction
~vissued to Assistant Registrar to refer
dispute to Prescribed Authority.

Held: Para 32

[2004

In such, circumstances, the dispute with
regard to the election on the post of
President of the Sansthapak <Mandal
should necessarily be decided by the
Prescribed Authority under Section 25 of
the Societies Registration Act and
Assistant Registrar is dlrected to refer
the said dispute for adjudication to the
Prescribed Authority Wlthln a period of
one month from the date a certified copy
of this order is produced before him and
the Prescribed ‘Authority in turn shall
decide the dispute within four months
thereafter, after affording opportunity of
hearing to the parties

(Dehveredby Hon’ble Arun Tandon, J.)

Heard Sri P.S. Baghel on behalf

f‘of the petitioner, Dr. R.G. Padia, Senior
“Advocate assisted by Sri P. Padia, Sri
~D.S.N. Tripathi and Sri P.C. Srivastava on
_))"behalf of the respondent Anil Kumar

Upadhyaya in both the writ petitions.

2. The dispute giving rise to this
case has a checkered history. The relevant
fact for decision of dispute are as
follows:-

3. One Sri Bateshwar Nath
Upadhyaya was the founder President of
the society registered by name of
Sansthapak Mandal, duly registered under
the Societies Registration Act. There was
absolutely no dispute with regard to the
office bearer of the said society till the life
time of Sri Bateshwar Nath Upathdyaya,
who was life President of the society,
expired in the year, 1986. On death of Sri
Upadhyaya, the petitioner Sri Arun
Kumar Upadhyaya, who claims himself to
be one of the life member of the society,
has set up his claim as President of the
society. On the other hand Sri Anil Kumar
Upadhyaya respondent no. 2 claims that
in accordance with the registered bye laws



1 All] Sansthapak Mandal, G.B. Pant Degree College & anr. V. The A.R., Gorakhpur & ors. 289

of the society, under Clause 1D, he was
appointed as member to fill the vacancy
caused due to death of his father in the
Sansthapak Mandal and because of his
such appointment he automatically
became the President of the Society.

4. The Assistant Registrar, Basti
issued a letter dated 20.11.1987 wherein
he recognized Sri Anil Kumar Upadhyaya
as President of the Sansthapak Mandal.
Against the said order of the Assistant
Registrar a writ petition no. 23943 of
1987 was filed by Arun Kumar
Upadhyaya before this Court. The writ
petition was disposed of by this Court
after holding that the document dated 20
November, 1987 was only a letter seeking
information and the Assistant Registra

was directed by this Court to decide the

matter afresh in accordance with law.

5. Surprisingly the < Assistant
Registrar, despite the aforesaid order of
this Court, passed another 701¢def«joh ot
August, 1988 holding ther¢in that earlier
letter dated 20™ Novembe 1987 was an
order and the said order has been passed
rightly recognizing- Sri~ Anil Kumar
Upadhyaya as
Society.

6. Against the order dated 9"
August, 1988 the present writ petitioner
filed wri etition no. 12034 of 1988. The
said w it petition was allowed by the

Divis ion’ Bench and the matter was
Qrer anded to the Assistant Registrar to
- decide the dispute afresh after hearing the

- péti‘ties strictly in compliance of the order

)of this Court dated 28" April, 1988
> referred to above.

7. The Assistant Registrar thereafter
passed another order dated 9™ August,

1988 whereby he again struck to his
earlier order dated 28" April, 1987 -and
held that he had rightly recogmzed Sri
Anil Kumar Upadhyay as the President
after the death of Sri Bateshwar Nath
Upadhyaya. )

8. Against the aforesald order of the
Assistant Registrar’ the present writ
petitioner filed thef rit petition no. nil of

1988, which was demded by this Court on
4™ October, 1988 itself. The Court after
quashing the order dated 9™ August, 1988
directed {that the matter be decided afresh
by an; Asmstant Registrar other than one

F g1strar The Assistant Registrar was
further directed as follows:-

“In the result this petition succeeds
and is allowed. A direction is issued to the
Registrar to nominate any other Assistant
Registrar than the Assistant Registrar who
had decided the dispute, to examine the
matter afresh and in case he comes to the
conclusion that the dispute relates to
election of Committee of Management or
continuance of office bearers than he
should refer the case to the Prescribed
Authority and if he comes to the
conclusion that it was not a matter of
substitution of  Bateshwar  Nath
Upadhyasya then he could be decide as to
who amongst the petitioner and opposite
party no. 3 was substituted by an election
to be the President of the Society. It
should be decided after hearing both the
parties. The Registrar shall appoint
another Assistant Registrar within a
period of two weeks from the date a copy
of his order is produced before him. A
copy of this shall be produced before him
within two weeks from today. The
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Assistant Registrar shall decide the
dispute within two months thereafter.”

9. Against the aforesaid order of the
Division Bench a special leave petition
no. 1290 of 1988 was filed before the
Hon’ble Supreme Court of India which
was dismissed by the Hon’ble Supreme
Court on 27.7.1999 and it was provided
that the Assistant Registrar shall decide
the question afresh as per the direction of
the High Court.

10. In compliance of the order of
this Court referred to above, the dispute
was referred to Assistant Registrar
Gorakhpur. The Assistant Registrar,

Gorakhpur per order dated 29" January,

1990 has held that the controversy

involved was with regard to substitution—
of member in place of Bateshwar Nath =

Upadhyaya and since Anil Kum:
Upadhyaya was held to have been
substituted in place of his fathez, he
automatically became the Prestdent—bf the
Sansthapak Mandal. -~

11. In such mrcumstances it is held
by the Assistant Registrar that there is no
question of any dispute-being referred to
the Prescribed Aufhorlty under Section 25
of the Societies Registration Act and he
has decided the matter himself in the light
of the observations of the judgment of the
ivisi nch referred to above, in stead
of refe ing the matter to the Prescribed

ffAuthi rity under Section 25 of the
. Societies Registration Act. Hence the
present writ petition.

12. On behalf of the petitioner it has
>been contended by Sri P.S. Baghel that
the order passed by the Assistant
Registrar is totally misconceived and is
based on misreading of the provisions of
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Clause 1D of the bye laws. It is stated that
the Clause 1D of the registered bye laws
remained unamended. Because \
misreading of the provisions of Clausef 3D
of the bye laws, the Assistant Reglstrar
has misdirected himself in ecgrdlng the
finding that because of substltutlon of Sri
Anil Kumar Upadhyaya as. member in the
Sansthapak Mandal 1in place of his father
Sri  Bateshwar . Nath-
automatically bec me the President of the
Sansthapak Mandal It is also contended
that the ﬁgdmg recorded by the Assistant
Registrar /with ’rﬂegards to question marked

alohe was eligible member for being
- sub tituted in place of his father and there

afte fthe question of substitution of Vinod

ymar Upadhyaya (grandson of late
Bateshwar Nath Upadhyaya) does not
arise, is based on misreading of the
judgment of this Court specifically in the
paragraph reproduced in the order of the
Assistant Registrar itself.

13. On behalf of the respondent it
has been submitted by Dr. R.G. Padia that
Clause 1C of the bye laws/memorandum
of association cannot be altered in view of
the provisions of Section 4(a) read with
Section 12(b) of the Societies Registration
Act. It is further contended that unless and
until the change in the memorandum is
registered with the Registrar in view of
the provisions of Section 12 (b)(2) of the
Societies Registration Act, the petitioner
Arun Kumar, who was not one of the life
member of the Sansthapak Mandal, can
never claim to be elected as President of
the society nor his claim, as such, could
be entertained by the Assistant Registrar.

14. It is contended that so far as the
appointment of Sri  Anil Kumar
Upadhyaya, in place of his father
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Bateshwar Nath Upadhyaya is concerned,
the same has gone uncontested and no one
has challenged the order of the Assistant
Registrar and it is not open to the
petitioner Arun Kumar to challenge the
said finding and he cannot -claim
appointment in place of his father
Bateshwar Nath Upadhyaya. Lastly it is
contended that clause 1D of the
Memorandum of Association/bye laws
necessarily contemplates appointment to
the office of the nominated person against
the office which was held by the deceased
member. Meaning thereby that on death
of Sri Bateshwar Nath Upadhyaya, who
was the President of the society, if the
nomination of Anil Kumar Upadhyaya as
member is
automatically means that Anil Kuma

Upadhyaya has been appointed President
of the society. In support of the contention

it is stated that there is no other provlél

for election to the post of any ofﬁee

bearer in the bye laws of the 5001ety

15. Sri P.C. Srivastay\a‘;7W1:\i;e /appears

Sansthapak Mandal, and the bye laws
which have been ﬁled as Annexure CA-2
to his counte kafﬁdavn are the true bye
laws and it

ner is not mentioned as one of
the hfe member. Secondly he cannot

faclalm ;any right of election to the office of
. President of the society.

16. After hearing counsel for the
) partles and after going through the records
> of the writ petitions, this Court is satisfied
that the contention raised on behalf of the
petitioner has force. For appreciating the
controversy involved, it would be

memorandum also
accepted to be legal, it

necessary to refer clause 3C and 3D of the
Rules and Regulation of the Sansthapak
Mandal, which are not in dispute betw
the parties. It is pointed out that clause 3C
and 3D of the Rules of the Sansthapak
Mandal as enclosed by theipetltloner as
Annexure-1 and clause 3C and 3D of the
Rules of the Sansthapak Mandal as
enclosed by the kspo‘ndent no. 3
alongwith his . counter affidavit are
identical in natur HOwever there is only
change of Ihe -names of the persons
attached to the memorandum as life
member between the two set of bye laws,
which’ have been filed separately. Clause
3Cix D, 4G, 4H and clause 7 of the
] have relevance.
wuses are quoted below:-

~ 3C. The persons named in the
attached memorandum shall be life
members of sansthapak Mandal which
itself shall be a permanent Board of the
founders of the Institution and shall not
be subject to alteration so long as
institution exist.

3D. The vacancy caused by death
of any of the members of the
Sansthapak Mandal shall be filled in by
any capable members of his family.

4G. Vacancy caused by the
resignation of any member of the
Sansthapak Mandal shall be filed by
one of the life trustees of the Kisan
National Education Trust, Pratapganj,
Jaunpur, He shall be accepted by two
third majority of the members of the
Sansthapak Mandal.

4H. Vacancy caused by the
resignation of any of the office bearers
of the Sansthapak Mandal shall be
filled by any one of the members of the
Sansthapak Mandal by two third
Majority of the members of the
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Sansthapak Mandal from its own
members by co-option.

7-Votes:- All question at a meeting
shall be decided by majority of votes
but in case of equality the vote,
President shall have a second vote. Vote
by proxy shall not be allowed but the
president shall put up for consideration
of the members any written opinion of
the absent member on any subject on
the agenda.”

17. It is not in dispute between the
parties that there is absolutely no rules
under the bye laws providing for
procedure for election of the office bearer
of the Sansthapak Mandal

18. Clause 3C of the bye laws of thg’
Sansthapak Mandal referred to above-
member of the

provides that life /
Sansthapak  Mandal shall be (!,

permanent member of the institgxibn;\énd

will not be subject to alteration so lor
to institution exists. Clause D-referred to
above contemplates ﬁlhng -of the

Mandal can also (be one of the office
bearer of the Sansthapak Mandal. Reading
of Clause D, as is exists, leave no room to
doubt that nomination of a family member
on the death of member of Sansthapak
Mandal would only be as member of the

f;Sansthapak Mandal. The provisions of
. Rule 3D cannot be extended to read in the
¢+ ‘manner suggested by the respondents, that
N if ‘member of the Sansthapak Mandal,
))who was also one of the office bearer,
> expires then the family member appointed
in his place would automatically become
the office bearer. If such interpretation is
accepted, it would mean that the office
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bearer of the Sansthapak Mandal can
always be replaced by family member of
the earlier office bearers of”. th‘ \sa1d
Sansthapak Mandal only > Such
interpretation would lead to’ abSurdlty
inasmuch as in a glven ‘case the office
bearer, who is also a/ member of the
Sansthapak Mandal, explres ‘and there is
no other person in his famlly available or
willing to fill up the vacancy so caused, it
would mean that the office would go
unattended a;nd there would be no person
to be appomted as office bearer after his

‘:\\20‘0 Loglcally it follows that if one
r of the Sansthapak Mandal

- expil es, he may or may not be an office
bearer, any member of his family can only

e substituted in his place as member of
Sansthapak  Mandal. Such a
substituted member cannot automatically
become the office bearer of the
Sansthapak Mandal against the post
which was held by the member, who had
since expired.

21. In view of the said conclusion it
would be seen that the findings recorded
by the Assistant Registrar in the
impugned order to the effect that because
of appointment of Sri Anil Kumar
Upadhyaya as member of the Sansthapak
Mandal in place of his father Bateshwar
Nath Upadhyaya he automatically became
the President of the Sansthapak Mandal,
is totally misconceived and unsustainable
in the eye of law. The Assistant Registrar
has misread the provisions of clause 3D
of the bye laws and as such the order
passed by him cannot be sustained. The
further finding recorded by the Assistant
Registrar with regard to the appointment
of Sri Anil Kumar Upadhyaya as member
of the Sansthapak Mandal on the basis of
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the part of the paragraph of the judgment
of this Court, reproduced in the order, is
also based on misreading and complete
non-consideration of the judgment of the
High Court. The relevant paragraph of the
judgment of this Court reads as follows:-

“Admittedly Bateshwar Nath
Upadhya, the founder member and
President of the society died in 1986.
Under bye-law the vacancy caused due
to his death could be filled by any
capable member of his family. He is
survived by petitioner, who is Principal
of the college. Opposite party no. 3. a
Lecturer and other sons, two of whom
are in judicial service. There was thus

no derth of capable members. Dispute

however, arose between the two

brothers and both claimed to have beeli'
elected on death of their father. The
petitioner claims to have been elected in~

meeting held in 1986 whereas: opposﬁe
party claimed to have been elected in
1987. Both sent their (' list’ for
registration under Secthn‘4 ;‘f;‘S0c1eties
Registration Act. On 20" November,
1987, the Assmtant\Reglstrar issued a
letter against which petitioner came to
this court by way of Writ Petition No.
23943 of 1987. It was disposed of on
11™ April, 1988 and Assistant Registrar
was dlrected to look into the matter
and dec1de dlspute after hearing. It was
observed that the letter dated 20™
November, 1987 was not an order but
conly  a letter seeking certain
’l‘;mformatlon Despite this the Assistant

o kReglstrar on 16™ June, 1988 observed
—~_in an answer given to opposite parties

))on the query made by him about
>renewal of registration certificate that
the order dated 20™ November, 1987
recognising the list submitted by him
was still operative. This was act of

impropriety on part of Assistant
Registrar as  this court having
constructed the letter as seeking certain
information and not an \order
recognising the opposite party. List
which after explanation - given by
opposite party has (be 1 accepted,
Prima-facie a list Whlch contained not
only name of opp051te party who claims
to have been elect d after the death of
his father but as ‘a list of different
persons than the person who were
members ‘of ) the Committee of
Management as shown in the earlier list
could only ‘establish that opposite party
was. clalmlng that fresh elections had

,,taken‘x place in which the new office
;‘bearers had been elected. Such a
dispute could not have been decided by

he Assistant Registrar U/S 35 and it

)" could have been referred to the sub-

divisional Magistrate only.”

22. The Assistant Registrar has only
reproduced underlined portion of the said
judgment for the purposes of recording
finding that Sri Anil Kumar Upadhyaya
was alone the eligible person for being
appointed in place of his father. This
Court had not recorded any such finding
as suggested in the order of the Assistant
Registrar. The High Court while referring
to the sons of Bateshwar Nath Upadhyaya
ad only illustrated the eligible person
amongst other who were available for
such an appointment. The High Court did
not confine the illegibility to the person
mentioned in the judgment of the High
Court only.

23.  In such circumstances even
grandson of Sri Bateshwar Nath
Upadhyaya namely Vinod Kumar could
also be appointed as one of the member of



294 INDIAN LAW REPORTS ALLAHABAD SERIES

the Sansthapak Mandal after the death of
Sri Bateshwar Nath Upadhyayaand Sri
Anil Kumar alone was not the eligible
candidate. It is further relevant to note
that the Assistant Registrar has not
noticed as to in what manner Sri Anil
Kumar has been appointed in place of his
father.

24. The Assistant Registrar has
failed to take into consideration scope of
the clause 7 of the bye laws, which
provides that all decisions of the
Sansthapak Mandal shall be taken on the
basis of majority votes. Thus, if there
were more that one eligible family
member of Sri  Bateshwar Nath

Upadhyaya for appointment after his

death as member of the Sansthapak

Mandal, it was necessary for the Assistant—
Registrar to have looked into the record -

and to have recorded a finding as/

whether Anil Kumar has been¢ appomted

by any decision of the Sansthapak Mandal
by any majority vote or not v :

25. In absence of any such fact
having noticed and .in /absénce of any
finding having bec orded the order
holding Sri Anil’ ar as President,
appointed in pléce 'of his father Sri
Bateshwar Nath Upadhyaya cannot be

gard to appointment of the
esident, as claimed by the petitioner and
“that set up by Sri Anil Kumar
N Upadhyaya on the strength of his
))nomination as member of the Sansthapak
>Mandal requires adjudication by a
Prescribed Authority under Section 25 of
the Societies Registration Act.

‘ikPresrdent of the

[2004

27. The issue as to whether the
petitioner has been validly elected in
accordance with the bye laws of \the
society as President of the society on the
death of Sri Bateshwar Nath Upadhyaya
and the issue whether< Anil’ Kumar
Upadhyaya was the only ehgible member
entitled to such an appomtment requires
decision, on the ba,sm of evidence to be
led by parties, by‘ Préscrlbed Authority
under Section “of the Societies
Registration,Aé*\

28.( S{nce it has been held that
merely on ‘the strength of appointment as

member of the Sansthapak Mandal Anil

ar-cannot claim himself to be the
Committee  of
Management to the Sansthapak Mandal,
he said issue is no more open and stands
decided against Anil Kumar Upadhyaya.
However, if Anil Kumar Upadhyaya sets
up any independent election for the post
of President, the said issue may also be
adjudicated upon by the Prescribed
Authority.

29. The contention raised on behalf
of the respondent to the effect that
amendments in clause 3C of the bye laws
of the society was legally not permissible
and is not correct. Clause 3C has already
been quoted hereinabove. This Court fail
to appreciate the general statement of fact
made on behalf of the respondent in
alleging that the said clause cannot be
amended. Section 2 read with Section 4A
and Section 12 of the Societies
Registration Act leaves no room of doubt
that provisions of memorandum of
association including by lays, which are
attached there to, can be amended from
time to time. It is always open to the
member of the society to make such
amendment, if necessary, including
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change in the name of life members in the
interest of the society.

30. The contention of the
respondents that the amendment in the
bye laws/3C of the Sansthapak Mandal
cannot take effect unless the said
amendments was registered with the
Registrar in view of the Section 12B(2) of
the U.P. Societies Registration Act,
proceeds on non-consideration of the fact
that Section 12A to 12D, including
Section 12B, were added by U.P. Act No.
52 of 1975 and they have prospective
application only. In such circumstances
the amendments made in the bye laws of
the society/memorandum of association

on 28" may, 1970, whereby clause 3C has

been amended, cannot be said to be

enforcible because of its non-registration
with the Registrar under Section 12B(2)-

of the Societies Registration Act

31. It is further pomted out hat the
issue as to which of the bye' last one
relied upon by the petition¢r and another
one relied upon by the/ré Qndent no.3,
are genuine bye laws’ will also be a
subject matter of c deraﬁon before the
Prescribed Authori d while deciding
the issue as to whether the election of the
petitioner on the post of the President of
the society is' valid, the Prescribed
Authority “shall also record finding with
regard to genuineness of the bye laws as
set up by the parties.

In such, circumstances, the
- dispute with regard to the election on the

post of President of the Sansthapak

))Mandal should necessarily be decided by
> the Prescribed Authority under Section 25
of the Societies Registration Act and
Assistant Registrar is directed to refer the
said dispute for adjudication to the

Prescribed Authority within a period of
one month from the date a certified- copy
of this order is produced before him_
the Prescribed Authority in turn  shall
decide the dispute within fouv ‘months
thereafter, after affordlng Opportumty of
hearing to the parties.

33. For the rea ‘onsx'stvated above, the
writ petitions filed by the petitioner
deserves to be. allowed The order dated
29.1.1990 is- heréby set aside. Under
interim order passed by this Court dated

26" Aprﬂ 1990 there was a restrained
order, whereby Anil Kumar Upadhyaya

-restrained from working as President
~Sansthapak Mandal and further

kjhberty “was given to the Sansthapak
Mandal to

hold fresh election in
ursuance of the interim order of this

34. It is alleged by the petitioner that
fresh election was held on 12" August,
1990 in which the petitioner has again
elected as President. It is further stated
that the petitioner is continuously working
as President. On behalf of the respondent
Anil Kumar Upadhyaya election for the
post of President is also alleged to have
taken place in pursuance of the interim
order of this Court dated 30™ April, 1990.
The wvalidity of the aforesaid fresh
elections would depend wupon the
judgment of the Prescribed Authority with
regard to the original election set up by
the parties, which have been referred
under order of this Court to the Prescribed
Authority under Section 25 of the
Societies Registration Act. The fresh
election held by the petitioner and the
respondent shall abide by the decision of
the Prescribed Authority referred to
above.
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35. In such circumstances, writ
petition is allowed. The order dated
29.1.1990 is hereby quashed. Interim
order, if any, stands discharged.

36. Till the decision of the
Prescribed Authority, referred to above,
parties shall maintain status quo as
prevailing till date with regards to office
of President of the Sansthapak Mandal.

APPELLATE JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 24.03.2004

BEFORE
THE HON’BLE TARUN AGARWALA, J.

Second Appeal No.1669 of 1988

Manjoor Ali and another
Versus
Kishmat Ali and others

Counsel for the Appellants
Sri N.C. Rajvanshi Y
Counsel for the Respondents‘
Sri Irshad Ali LN

(A) Evidence Act, 1872-Ss 90 and 63-
Presumption > /) under-Availabilty-
Secondary evidence-Admissibility-Suit
for permanent basis of sale deed more
than 20 years old-Original sale deed not
produced-only copy filed-No statement
or evidence led by plaintiff to prove loss
or destructions of original sale deed-No
Jpresumption as to execution under S. 90
«_can be drawn in favour of plaintiff.

Held Para 11

Presumption of genuineness may be

., raised where the document is produced

from a proper custody. However, in view
of the provisions of section 90 of the Act,
it is the discretion of the Court to accept
the presumption flowing from section

...Appellants

[2004

90. In the present case, the mere
production of the certified copy of the
sale deed was not by itself sufﬁcrent to
justify the presumption of the execution
of the original under section 90.‘ The
provisions of section 90 has to be read
alongwith section 65 of ‘the Act. Mere
production of a certlfled'copy“ of the sale
deed is not sufficient to draw a
presumption under” sectlon 90. It must
be shown that the ‘document produced
was a copy admltted as secondary
evidence under sectlon 65 of the Act.

(B) Civil Procedure Code-S. 100- Second
appeal- concurrent findings of fact by
Courts below No interference.

Held.k :ara' 14 & 16

In the present case, the plaintiff has only
produced a copy of the sale deed and has
~.not stated in his plaint or led evidence,
v nor laid the foundation for admission of

...Respon dents the secondary evidence by proving the

loss or destruction of the original
document. Nothing has been shown by
the plaintiff-appellants as to why the
original document could not be
produced. Thus, the presumption under
section 90 could not be drawn in favour
of the plaintiff. I therefore, hold that in
the present case, the presumption under
section 90 of the Act, was not available
on the copy of the sale deed dated
16.5.1933.

On the question as to whether the sale
deed conferred any right to the plaintiff-
appellants, I find that both the Courts
below have given concurrent findings of
fact to the extent that the name of Mst.
Maida was never recorded in the revenue
records and that she had no right to
execute the sale deed in favour of the
plaintiffs’ father. Further, the Courts
below have held that no action
whatsoever was taken by the plaintiffs’
father or by the plaintiffs to get their
names mutated in the revenue records or
to take possession and therefore, the
sale deed was never acted upon. The
Courts below further found that Mst.
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Maida did not have full ownership of the
property in question and that the sale
deed did not indicate the extent of her
share in the disputed property. Both the
Courts below have relied upon the
judgment of the Deputy Director of
Consolidation dated 14.1.1972 under
section 48 of the U.P. Consolidation of
Holdings Act 1953[ hereinafter referred
to as the Act] in which it was held that
the plaintiffs were neither recorded nor
were in possession over the plots in
question on the basis of the sale deed
before the date of vesting. Both the
Courts below after appreciating the
evidence on record have given a finding
that the sale deed did not confer any
right upon the plaintiffs. In view of the
concurrent findings of fact given by the
Courts below, I see no justification to

interfere in the findings of fact recorded

by the Courts below, namely that th

sale deed did not confer any right upon,

the plaintiffs.

Case law discussed:
AIR 1980 All 385

AIR 1981 All 274
(1996) 8 SCC 357

(Delivered by Hon’ble Tatun Afgéf{ﬁala, 1)

1. The plaintiff-appellants filed a
suit for a permanent ju\:g\:’tion against the
defendants  restraining them  from
interfering with tﬁelr peaceful possession
on the land in dlspute as shown in the
plaint map. It was alleged that the
disputed land 'was the house of Mst.
Maida, who ‘had executed a sale deed dt.
16.5. 1933 in respect of her one pai share
favour of the father of the plaintiffs and
“then, the plaintiffs were in
ssession of the same. It was further

- alleged that the house collapsed about 10

) years back. Thereafter, the plaintiffs were
>using the land for keeping and drying
cowdung etc. and for other similar
purposes. It was alleged that when the
plaintiff started storing the bricks etc. for
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constructing a new house over the land in
question, the  defendants started
interfering with the plamtlffs e "sessmn
and tried to take possession.

e

2. The defendant Ist set contested
the suit contending that the: plalnuffs were
never in possession of the land in dispute.
The names of th “plalntiffs were never

¢ed. The house in

basis of the . sa\e
dispute did not belong to Mst. Maida and
her name was, never recorded in the

village records The defendant further
contended that he had purchased one half
pal\share ‘of Mst. Maida vide sale deed

;,r‘dated“ 24.8.1928 and inherited one pai

¢ before the enactment of U.P.

~ Zamindari Abolition and Land Reforms

Act. The defendant also claimed that he

)" had purchased the share of the daughters

of Mst. Maida and was in possession of
the disputed land for more than 12 years
and that the sale deed filed by the plaintiff
did not show that the house belonged to
Mst. Maida. It was also alleged that the
claim of the plaintiffs was liable to be
rejected in view of the decision of Deputy
Director of Consolidation dated 14.1.1972
in consolidation proceedings.

3. The defendant 2™ set stated that
Salim had acquired the disputed land after
paying a Nazrana and that they are in
possession of the land in question and that
no house of Mst. Maida existed on the
disputed land and that the sale deed is a
forged document.

4. The trial Court after framing the
issues and recording the evidence
dismissed the suit of the plaintiff holding
that the plaintiffs are not the owners of the
land in dispute nor were they in
possession of it and therefore the
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plaintiffs were not entitled to the relief of
a permanent injunction. The trial Court
further found that no action was taken by
the plaintiffs or their father to get their
names mutated in the revenue records on
the basis of the sale deed nor were the
plaintiffs in possession of it. The trial
Court further found that the defendant
no.l was in exclusive possession of the
land in dispute.

5. The appellate Court also come to
the same conclusion and dismissed the
appeal of the plaintiffs with costs. The
appellate Court held that the name of Mst.
Maida did not exist in the revenue records
and therefore, Mst. Maida had no right to

sell the plot to the plaintiffs’ father. The

sale deed dated 16.5.1933 did not confe
any right upon the plaintiffs’

further held that the disputed sale (de

by Mst. Maida.
further held that sin
deed was not filed,
envisaged under ((section 90 of the
Evidence Act tQ the extent that the sale
deed was. v kkhdly executed, belng a
document"’

QA do Iﬁent shall not be made in respect of
‘a.document which is the basis of a suit

and is relied upon in the plaint. The

)) appellate court held that proper execution
> of the sale deed had not been proved by
the plaintiffs. The appellate Court further
held that even though the village is a
partitioned village, the plaintiff had not

father or—
upon the plaintiffs. The appellate Court- " 2.

did not indicate the exact share of Mst.

[2004

given any Sikami number of the disputed
land. The appellate Court further, found
that the plaintiff could not ‘prove ‘his
possession over the land in question and
that the judgment of the Deputy/ Director
of Consolidation showed\ “that  the
defendants’ father was(recorded as the
owner of the plot in quest n.

6. Aggrieved the judgment of the
courts below, .th plamtlff preferred the
present second appeal under section 100
of the Code of Civil Procedure. At the
time of (the’ admission of the second
N the following  substantial

:hether the sale deed dated
1933 conferred no right upon the

\plamtlff appellants ?

Whether the presumption under
section 90[2] of the Evidence Act was
available to the certified copy of the
sale deed dated 16.5.1933 ?

3. Whether the presumption under
section 90[2] of the Evidence Act will be
deemed to be taken away by the
provisions of section 90-A [2] of the
Evidence Act because the aforesaid
deed was the basis of the plaintiffs
claim ?

In order to evaluate the aforesaid
questions of law, it is necessary to
consider the provisions of sections 90 and
90-A of the Indian Evidence Act 1872, as
applicable in the State of U.P., as
amended by U.P. Act No.24 of 1954,
which reads as under :

“90.(1) Presumption _as to
documents twenty years old—Where
any document, purporting or proved to
be twenty years old, is produced from
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any custody which the Court in the
particular case considers proper, the
Court may presume that the signature
and every other part of such document,
which purports to be in the
handwriting of any particular person,
is in that person’s handwriting, and, in
the case of a document executed or
attested, that it was duly executed and
attested by the persons by whom it
purports to be executed and attested.”
(2) Where any such document as is
referred to in sub-section (1) was
registered in accordance with the law
relating to registration of documents
and a duly certified copy thereof is
produced, the Court may presume that

the signature and every other part of
such document which purports to be in

the handwriting of any partlcular

person, is in that person’s handwriting,
and in the case of a document executed

or attested, that it was duly executed by
the person by whom it purports to have
been executed or attested.” '/~

“90-A. [1] Where< any reglstered
document or a duly - certlfied copy
thereof or any cert'ﬁed copy of any
document which is part of the record of
s> produced from
any custody Wlﬁch,‘ the Court in the
particular case considers proper, the
Court may presume that the original
was executed by the person by whom it
purports to ‘have been executed.

2] This presumption shall not be
ff'made in'respect of any document which
‘the basis of a suit or of a defence or is
ed upon in the plaint or written

~ statement

The explanation to sub-section [1]
> of Section 90 will also apply to the
section.”
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A Full Bench of this Court in Ram
Jas and others v. Surendra Nath and
another, AIR 1980 [Alld.] 385 held as
follows : NN

“The presumptioris the
Evidence Act are only" the “inferences,
which a logical and reasonable mind
normally draws. Fac \kand circumstances
[from] which certain inferences follow are
indicated in various provisions of the
Evidence Act running from Sections 79 to
90-A. As already seen the sections of the
EV1dence Act lay down different
01rcumstances in which a presumption is
to be raised. Whenever the law permits

the ralsmg of a presumption the Court can

;ffreason of Section 4 of the Evidence

Act raise the presumption for purpose of
~proof of a fact. If the presumption is
)" available in one section it can raise it

under that section. If it is not available in
one section and is available in another
section, then the Court can raise
presumption under that section. It all
depends upon the circumstances available
in the case as applicable to a particular
document. Hence, even if the case falls
under Section 90-A and sub-section [2]
thereof is applicable and no presumption
can be drawn under Section 90-A[1] it
will not exclude the Court from drawing
the presumption, if the -circumstances
permit ;it to be drawn, under any other
provision of the Evidence Act including
Section 90 of the Act. The presumption, if
available under Section 90, can therefore,
be raised by the Court even after coming
to the conclusion that a presumption
under Section 90-A is not available.

7. The presumptions available under
Sections 90 and 90-A are also not similar.
Section 90[2] permits the raising of the
presumption in respect of the signature,



300 INDIAN LAW REPORTS ALLAHABAD SERIES

handwriting, execution and attestation,
while Section 90 permits a presumption
only in respect of execution. Section 90
deals with documents which are more
than 20 years old while Section 90-A
places no such restriction and includes
also documents from judicial record.
Neither of the two sections, therefore, can
be said to be occupying a field, which the
other exclusively occupies. They deal
with different fields and different
circumstances and permit different types
of presumptions to be raised.

8. For the reasons given above, it is
not possible to hold that sub-section [2] of
Section 90-A will override and nullify
Section 90 if the document, through more
than twenty years old, is the basis of the
suit or the defence or is relied upon in th
plaint or written statement.” ‘

9. In AIR 1981[Alld] 274, Smit.
Vidya Devi and others v. Nand Kumar
it was held— U

“In my op1n10n there"ls*nb conﬂ1ct
between the provisions ef Section 90 as
amended in U.P. an Scctron 90-A as
added in U.P. though they are designed to
operate in different fields. Yet they can
operate s1multaneousin over a limited
common area also: They do not mutually
exclude the applicability of one by the
other. A document, which is registered
and is also more than 20 years old, cannot
be adn itted in evidence under section 90-
@ it is the basis of the suit or of
. de ence. Yet it can still be held proved in
jiew of the provisions of section 90 and a

SN presumptlon referred to therein can be

raised in respect of such a document.”

10. From the aforesaid it is clear that
section 90-A[2] does not override section
90 of the Evidence Act. Both the sections

o arlses

[2004

operate in different fields. A document
which is registered and which is more
than 20 years old could not be admitted in
evidence under section 90-A[2] if the said
document is the basis of the’ smt or of
defence. However, the presurnptlon if
available under section 90, can therefore
be raised by the court even after holding
that the presumptlon is not available
~of the Act. Thus, I
pr irip‘uon under section
90[2] of the- EVldence Act is not taken
away by the prov1510ns of section 90-A[2]
of the Ac

) “The question therefore, that
the present case is whether the
_\umptlon under section 90[2] of the

Act was available on the certified copy of

he sale deed dated 16.5.1933 to the
plaintiff. It is relevant to state here that
section 90 of the Act removes the strict
rule of proof of private documents.
Presumption of genuineness may be
raised where the document is produced
from a proper custody. However, in view
of the provisions of section 90 of the Act,
it is the discretion of the Court to accept
the presumption flowing from section 90.
In the present case, the mere production
of the certified copy of the sale deed was
not by itself sufficient to justify the
presumption of the execution of the
original under section 90. The provisions
of section 90 has to be read alongwith
section 65 of the Act. Mere production of
a certified copy of the sale deed is not
sufficient to draw a presumption under
section 90. It must be shown that the
document produced was a copy admitted
as secondary evidence under section 65 of
the Act.

12. The Supreme Court in Lakhi
Baruah and others v. Padma Kanta
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Kalita and others, 1996 [8] SCC-357
has held as follows :

“The position since the aforesaid
Privy Council decisions being followed
by later decisions of different High
Courts, is that presumption under Section
90 does not apply to a copy or a certified
copy even though thirty years old; but if a
foundation is laid for the admission of
secondary evidence under section 63 of
the Evidence Act, 1872 by proof of loss
or destruction of the original and the copy
which is thirty years old is produced from
proper custody, then only the signature
authenticating the copy may under
Section 90 be presumed to be genuine.”

13. Thus, it is clear that the mere
production of a certified copy of the sale—
draw a
presumption under section 90 of thel A

deed is not sufficient to
The plaintiff has to lay the foundatron for
admission of the secondary ev1denqe by
proof of loss or destruction of thé Orlglnal
etc. Only then, the presumption of the
genuineness of the doeu ent can be
drawn under sectio of the‘Act

has only produce(f é"copy of the sale deed
and has not stated in his plamt or led

admission of the secondary evidence by

proving »loss or destruction of the
origina document. Nothing has been
shown by the plaintiff-appellants as to
. why the original document could not be
produced. Thus, the presumption under

- sectlon 90 could not be drawn in favour of

))the plaintiff. I therefore, hold that in the
> present case, the presumption under
section 90 of the Act, was not available
on the copy of the sale deed dated
16.5.1933.

“below have held that no
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15. It may also be stated here that
the rule of presumption has fo . be
exercised with exceeding caution Where
circumstances throw susp1c10n on " the
genuineness of a document in which case
no presumption under sectlQn 90 can be
drawn. In the present case he discretion
exercised by the lower \ppellate Court
was sound and rea onable and was not
arbitrary.

16. On*t I questlon as to whether
the sale deed conferred any right to the
plamtlff-appellants I find that both the
Court, below have given concurrent
ings. of fact to the extent that the name

o! of Mst ‘Maida was never recorded in the

( nue records and that she had no right

‘to execute the sale deed in favour of the

the Courts
action
whatsoever was taken by the plaintiffs’
father or by the plaintiffs to get their
names mutated in the revenue records or
to take possession and therefore, the sale
deed was never acted upon. The Courts
below further found that Mst. Maida did
not have full ownership of the property in
question and that the sale deed did not
indicate the extent of her share in the
disputed property. Both the Courts below
have relied upon the judgment of the
Deputy Director of Consolidation dated
14.1.1972 under section 48 of the U.P.
Consolidation of Holdings Act 1953]
hereinafter referred to as the Act] in
which it was held that the plaintiffs were
neither recorded nor were in possession
over the plots in question on the basis of
the sale deed before the date of vesting.
Both the Courts below after appreciating
the evidence on record have given a
finding that the sale deed did not confer
any right upon the plaintiffs. In view of
the concurrent findings of fact given by

laintiffs’ father. Further,
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the Courts below, I see no justification to
interfere in the findings of fact recorded
by the Courts below, namely that the sale
deed did not confer any right upon the
plaintiffs.

17. In view of the aforesaid, the
second appeal is dismissed. However, in
the circumstances, there shall be no order
as to costs.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED ALLAHABAD THE: 10.03.2004

BEFORE
THE HON’BLE ANJANI KUMAR, J.

Civil Misc. Writ Petition No. 33921 of 2003

Ram Dhayan Singh
Versus
The State of U.P. & others ..

Counsel for the Petitioner:
Sri V.K. Ojha
Sri Ramendra Asthana

Counsels for the Respondents
Sri Suresh Singh -
S.C.

N
Constitution of India~Arts 226, The Writ
Petition agamst order of cancellation of
termination of non-statutory agreement
arising out of Government orders for
appointments of agents/dealers in food
grains -meant for public distribution
system: Maintainability, no fundamental
. on-legal right- relationship of agent with
\ state Government contractual
remedy of appeal on

) available writ petition writ petition, held,
_not maintainable—principles of natural
" justice—Applicationlity —-non—-impalement
of complainants—since appeal lies only
against cancellation order, held, it was
not necessary to hear complaints, as

...Petitioner

.Respondentsr;f "

[2004

Government order does not prescribe
that complaints should also be heard.

Held: Paras 20 & 21

The case of the Respondents cannot be
said to be either “arbitrary or
discriminatory so as (to  attract the
provision of Artlcle 14 of the Constitution
of India. S

I am of the opin‘iQn that against the
action complained vof, the present writ
petitions are “not’ maintainable before
this Court. under Article 226 of the
Constitution. of India, as the contract of
the type as’ ‘was in the present case is
purely non-statutory arising out of the
GOVernment orders and the remedy open

“to. ‘the) 'person aggrieved by the action of
~the authorities is under the Government

Order by filing an appeal. The appeal
filed on behalf of the fair price

» holders/dealers/having been allowed/

dismissed, the remedy open to the writ
petitioners/dealers is not a writ petition
under Article 226 of the Constitution of
India, but ordinary civil remedy. So far
as the second category of the cases
wherein the dealership was cancelled/
suspended on the complaint made by the
complainants and on appeal the
Appellate Authority, according to the
relevant Government Order, has restored
the dealership without impleading these
complainants, as the authority was
affording an opportunity to the
complainants, as the authority was
affording an opportunity to the
complainants, is concerned. In view of
the Government Order, referred to
above, since appeal lies only against the
cancellation order, it was not necessary
to heard the complainants, as the
relevant Government Orders do not
prescribe that complainants should also
be heard, thus the authorities have not
committed any error in not hearing the
complainants.

Case Law Discussed:

C.MW.P. No. 749 of 2003, decided on
2.5.2003 (All) (DB)

1991 (IT) ALR406: 1991 ALJ 498



' terminated,
approached to the Appellate Authority in

1 All]

1992(2) EFR.655 (All) (FB)
1992(2) EFR.669 (MP) (DB)
JT 1998 (3) SC S4

(1999) 7 SCC 89

JT 2001 (1) SC 426

AIR 1977 SC 1496

AIR 1977 SC 1504

AIR 1966 SC 334

AIR 1977 SC 2149

AIR 1977 SC 2155

AIR 1981 SC 1368

AIR 1989 SC 1076

2001 ACJ 1060

1993 (21) ALR 121

JT 1995 (3) SC1

AIR 1980 SC 738

AIR 2000 SC 2573

(2002) 1 SCC 217

(Delivered by Hon’ble Anjani Kumar, J.)

1. These bunch of Writ Petitions, ou

of which the present writ petition i.e. civ’ilj ‘

misc. Writ petition No. 33921 of 20

(Ram Dhyan Singh Versus the State of

U.P. & others) is the leading case have
been filed under Article 226 -
Constitution of India by the\ pepltloners

into an agreem@nt ‘W1th the concern

Authority as per re}evant Government
Orders, whereby. they were appointed to
; food grains meant for
: \kkunder Public Distribution

; dealershlp (rlght to deal
o cluswely in food grains meant for
‘ ‘Publ’lc Distribution System), have been
tern such persons who have

~terms of the relevant Government Orders
“against the aforesaid termination and the
Appellate Authority has dismissed their
appeals.
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(i1))  Such petitioners, who were
granted dealership by virtue of an
agreement to exclusively deal’ w \
food grains meant for Public Distribution
System in the rural area and on’ being
complaints filed against such dealers, the
Authority acting upon”t 557’ i
have terminated the
dealership; these dealers pproached the
Appellate Authorlty and the Appellate
Authority; (a)-h \;allowed their appeals
without hearmg “the complaints and
restored thelr respective dealership; or (b)
has dlsmlsSed their appeals; these
complalnants have preferred writ petitions
on th ground that they were not heard by
he ppéllate Authority before restoring
he dealership of the concern dealers; and

\\dears who have approached the Appellate

Authority against the cancellation of their

“dealership and their appeal has been

dismissed by the Authority.

2. The State Government has issued
Government Order dated 3™ July’ 1990
which provides the methodology of
appointing dealers and includes the
provision of appeal against
suspension/cancellation/refusal to renew
the dealership to the Commissioner of the
division etc.

3. The another Government Order
dated 10™ August, 1999 deals with the

subject. The next Government Order
dated 13™ January, 2000, which deals
with the subject and the latest

Government Order dated 22™ October,
2003, wherein relying upon the Division
Bench decision of this Court, a
Government Order was issued on 30"
July, 2003 wherein it was stated that in
view of the decision of the Division
Bench of this Court in Civil Misc. Writ
Petition N. 749 of 2003 (Zila Panchayat,
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Ghaziabad) Vs. State of U.P. and others)
decided on 2™ May, 2003, the State
Government ahs issued a direction that
the Gram Panchayat has been conferred
with the powers of distribution etc. of the
food grains meant for Public Distribution
etc. of the food grains meant for Public
Distribution system. The Division bench
decision of this Court is subject matter of
Special Leave Petition No. 17369 of 2003
before the apex Court and the apex Court
vide its order dated 26™ September, 2003
stayed the operation of the Judgment and
order of this Court, referred to above, and
consequently the Government Order was
issued reviving the Government Orders
dated 3™ July, 1990 and 13™ January,
2000.

4. At the outset, Shri Suresh Singﬁ

learned Standing Counsel appearing on-

behalf of the State of U.P. defendrng/ the
interest of the State relying¢ upon the
aforesaid Government Orders, 1

prehmmary obJectlon

before this Court, in a
submitted by the

Counsel that in vie

of Gopal Das Sa(hu and another Versus

State of U.P. and others reported in 1991
(17) A.LR

ge 406 (1991 ALJ, page

, 1991)
‘g ) w1th the similar controversy
ing out of UP. Scheduled
+ Commodities (Regulation of Distribution
Order) 1989 (herein-in-after referred to as
“Distribution Order of 1989”), the
» Division bench of this Court has said that
the fair price shops dealers have no legal
right to obtain supply of schedule
commodities, neither the Government is
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obliged to supply these commodities to
agents Paragraphs 16, 17, 18, 19 and 20
deal with the subject matter, whr‘ N haVe
been referred to and relied upon” by
learned Standing Counsel are quoted as
hereunder:

“16. We have already noted the
relevant provisions " of ‘the distribution
Control Order of 1990. The Control Order
of 1990 does not contain any provision
for cancellation” or suspension of
agreement and further the order does not
provide ( the manner in which the
appolntment of agent is to be made from
all these provision it is manifest that the

o appomtments of the petitions as agents to

1 fair’ price shops are contractual and

_their right to run the fair price shop
~emanates
" Supreme Court as well as this Court on

from the agreements. The

various occasions considered the aspect of
the matter and held that the relationship of
an agent with the State Government is
contractual in the case of S.Chandra
Sekharan & Others Vs. Government of
Tamil Nadu & Others, reported in A.LR.
1974, S.C. Page, 1543, the Supreme Court
had occasion to consider the validity of
the termination of agreement in respect of
sale of levy sugar do not have any
fundamental right or legal right to deal
with that commodity and as such they are
bound by the terms of the contract and
their termination being in pursuance of
the agreement cannot be assailed by
means of a writ petition under Article 226
of the Constitution. Similar view was
expressed by a Full Bench of this Court in
the cases of Shitla Prasad Vs. Mohd.
Saidullah & others, report in A.LLR. 1975,
Allahabad, Page 344 and M/s. Raj Kumar
Sheo Kumar & Another Vs. _A.D.M.
(Civil Supplies and another, reported in
1981 (1) A.LJ., page 261 and Ram
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Awadh Vs. State of U.P., reported in
1990-11, Essential Commodities Cases,
Page 490. IN all these cases it was held
that neither Article 14 of the Constitution
nor principles of natural Justice is
attracted when agreement to sell
Government’s food grain through fair
price shop is terminated.

17. In the present case the petitioners
have no fundamental right or legal right to
deal with the scheduled commodities
distribution through the Government run
fair price shops. It is open to the
petitioners to carry on business of
foodgrain other than the foodgrains other
than the foodgrains supplied through
these fair price shops. Infact their right to
run fair price shops emanates from th

agreement. The agreement permits the

Collector to terminate or suspend the
agreement permits the Collectot!,

terminate or suspend the agreement and
this termination of suspens1on/ﬁorde\r/ will

supply-of'quota of scheduled commodities
the respondents in their favour. The
argument is that the petitioners having
n “appointed as authorized retail
stributors for running the Government

AN fair price shops or issued a license for

)) retail sale of kerosene oil, it is not open to
> the respondents to abruptly stop supply of
scheduled commodities including
kerosene oil to them arbitrary and without
notice or intimation to them.
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19. On the argument of the learned
counsel for the petitioners the questlon
which arises for consideration is.
whether these petitioners have a right to
receive  the quota of  scheduled
commodities including kei sene oil and
in the event of non- supply,o\f scheduled
commodities in their favour can this Court
compel the responde;nts to release the
quota of the said scheduled commotions
in favour of .the petitioners for being
distributors through fair price shops.

20. We havegone through the Control
‘0f 1990 and the Government Order
.90 issued in pursuance thereof

o ndk we find that none of the petitioners

\eof and we find that none of the
petitioners has any legal right to obtain
supply of scheduled commodities

)" including kerosene oil for distribution

through the fair price shops and furthers
there is no obligation on the part of the
Government to supply these commodities
in favour of the agents who have been
appointed to run the fair price shops.
However, there are several clauses
pertaining to method and manner of
supply of scheduled commodities to the
agents and the Government. The relevant
clauses are clauses 3, 4 and 5 of the
agreement Clause 3 of the agreement
stipulates that an agent shall receive of lift
quota of scheduled commodities in
accordance with the directions issued by
the authorities empowered in this behalf.
Thus the supply of quota of scheduled
commodities to the agents is subject to the
orders issued by the authorities concerned
and the agents cannot as a matter of right,
claims release of scheduled commodities
in their favour. We are, therefore, of
opinion the petitioners have neither any
fundamental right nor legal right as to
compel the Government to supply the
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scheduled commodities including
kerosene oil in their favour. Moreover in
the earlier part of the judgment we have
already held that the relationship of agents
who have been appointed for distribution
of the scheduled commodities through the
fair price shops with that of the State
Government is contractual and infact their
appointments as agents and determination
of the agreement are under the agreements
which is non-statutory in character, and,
therefore, the supply of release of quota of
scheduled commodities in favour of the
agents has to be governed by the
incidence of the contract or agreement
and this Court in exercise of powers under
Article 226 of the Constitution cannot

compel the Government to supply the

quota of scheduled commodities in favou:
of the petitioners.” ’

5. For the purposes of arriv@né;

conclusion, the Division Bench<has relied

Chandra Sekharan Vs Government of
Tamil Nadu (Supra) and Shital Prasad Vs.
Mohd. Saibullah (Supra), respectively.
The decision of the Supreme Court in the
S.Chandra  Shekharan Vs.
Governmerit of Tamil Nadu is a
fzicons_utlon bench decision of five
< Hon’ble Judges whereas the decision of
o thev Supreme Court in Mahabir Auto

- Stores (supra) is a decision by two

))Hon’ble Judges of the Supreme Court. In
> our opinion the decision in the case of S.
Chandra Shekharan Vs. Government of
Tamil Nadu (supra), is binding on the
High Court. We are, therefore, of the
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opinion that the petitioner cannot derive
any assistance from the case of Mahabir
Auto Stores (Supra) as to cempel the
respondents to  supply  scheduled
commodities for distribution . through
Government run fair pricé/ shops.”

6. Accordmg to learned Standing
Counsel appearing, on behalf of the State ,
the controversy, stands” concluded by a
Full Bench Judg nt of this Court in the
case of U.P. State Gala Vikreta Parishad,
Allahabad Versus State of U.P and others,
reported(in 1992 (2) E.F.R, Page 655,
wherein the Full Bench considered the
imilar controversy and has held that the

aggeement between the fair price agents

d\DlStI‘lCt Magistrate / State for sale of

the scheduled commodities through fair

rice shops and termination or suspension

" of such dealership in that event this Court

will not interfere in exercise of power
under Article 226 of the Constitution in
paragraph 15 of the judgment, referred to
above, the Full Bench has considered the
decision of Division Bench of Gopal Das
Sahu (Supra) and held that it lay down
correct law and has given its conclusion
in paragraph 21, which is quoted below :

“21. Even through the petitioners and
other authorized agents cannot challenge
the breach of their contract on the ground
of violation of constitutional provisions
before this Court under Article 226 of the
Constitution but they are not remediless.
Government letter itself Provides for
appeal against some of the orders, which
may be passed by the authorities. That
part, the authorized agents like the
petitioners have remedy of civil suit
before the appropriate Civil Court, which
they can institute before filling of the
appeal as Well as after the appeal is
decided.
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7. Learned counsel has further relied
upon a Division Bench decision of
Madhya Pradesh High Court, reported in
1992 (2) E.F.R. page 669 Bank of Baroda
Versus Collector, Indore and others in
support of his contention.

8. Learned counsel appearing on
behalf of the petitioners, on the other hand
submitted that after the amendment of the
Constitution by 73"  Constitutional
amendment, the so called contract or
appointment of the dealership cannot be
said to non-statutory, particularly, in view
of the observations made by the apex
Court in the case reported in J.T. 1998(3)
S.C., page 84 M/s. Hunderabad Vanaspati
Ltd. Versus Andhra
Electricity Board & Others and the case

reported in 1999(7) S.C.C., page 89 Style
(Dress Land) Versus Union Teritory, -

Chandigarh and Another. It is furth
submitted on behalf of petitioner’s
counsel that the appointments are ur
respective Control Orders, )whlch/ are
framed under the provisions of Essential
Commodities Act, as h by ‘the apex
Court in the case rep :
S.C., page 426.

9. Learnecf tanding Counsel in
support of ,,,hlks contention has further
relied upon : ecision of the apex Court
reported in A.LR. 1977 Supreme Court,
page 1496 M/s. Radhakrishna Agarwal
and. others‘ Versus State of Bihar and
‘others, on the question that the petitioners
annot invoke the principles of natural

¢ Justice and even if no opportunity was
—_given the order impugned cannot be said

) to be void. Learned Standing Counsel has

which are reproduced as under:-

Pradesh  State
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“10. It is thus clear that the Erusian
Equipment Chemicals Ltd.’s case (AIR
1975 SC  226) (supra) “.in
discrimination at the very threshold 0
the time of entry into the /ﬁeld of
consideration of personswlth whom the
government could contract at all. At this
stage, no doubt, the State Act purely in its
executive capacit >a;nd/kkls bound by the
obligations which calings of the State
with the 1nd1v1d | citizens import into
every transactlon Entered into in exercise
of its constltutlonal powers. But, after the
State or 1ts agents have entered into the
field of" Qrdmary contract, the relations are
no longer governed by the constitutional
o isions but by the legally valid

ff(;(i)ntrag:t which determines rights and
obligations of the parties inter se. No

uestion arises of violation of Article 14
of any other constitutional provisions
when the State or its agents, purporting to
act within this filed, perform any act. In
this sphere, they can only claim right
conferred upon them by contract and are
bound by the terms of the contract only
unless some statute steps in an confers
some special statutory power or
obligation on the State in the contractual
field which is apart from contract.

11. In the cases before us the contracts
do not contain any statutory terms or
obligations and no statutory power or
obligation, which could attract the
application of Article 14 of the
Constitutional is involved here. Even in
cases where the question is of choice or
consideration of competing claims before
an entry into the field of contract facts
have to be investigated and found before
the question of a violation of Article 14
counsel arise. If these facts are disputed
and require assessment of evidence the
correctness of which can only be tested
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satisfactorily by taking detained evidence,
involving  examination and  cross-
examination of witnesses, the case could
not be conveniently or satisfactorily
decided in proceedings under Article 226
of the Constitution. Such proceedings are
summary proceedings reserved for
extraordinary cases where the exceptional
and what are described as, perhaps not
quit accurately, “prerogative” powers of
the Court are invoked. We are certain that
the cases before us are not such in which
powers under Article 226 of the
Constitution could be invoked.”

10. On the question of observation
of principle of natural Justice, learned

Standing Counsel has relied upon the

decisions
Supreme

reported in
Court, page

Venkatesham Versus Chokkarapu

Lakshmi Narasian; and A.LR. 19
Supreme Court, page 334« eghra]

Sathramdas Dalvani Versus N \

Bombay and others. Leamed Standlng

Counsel has further relied upon the
decisions in support of 'his' contention,
which are reporte “ALR. 1977
Supreme Court, /pa;
Eastern Gangetic Fisherman Co-operative
Society Ltd. Versus_Siphai Singh and
others; AI.R 1977 Supreme Curt, page
2155 All Party Hill Leader Conference,
Shlllong fersus Captain W.A. Sangama
and others; A.LR. 1981 Supreme Court,

fzpage 368 The Divisional Forest Officer
. Versus Bishwanath Tea Co. Ltd. and
o AR, 1989 Supreme Court page 1076
SN Bareilly Development _Authority _and
)) another Versus Ajay Pal Singh and others.

11. These very arguments were
advanced, which have been repelled to by
learned single Judge of this Court in the

" through the
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case reported in 2001 All. Civil Journal,
page 1960 Tareef Singh and others Versus
Commissioner Agra Division and Others
It has been stated at Bar that the judgment
of learned single Judge has become final,
as no Special Appeal or- Speelal Leave
Petition was filed agamst he order or
learned single Judge in. p paragraph 12
learned single Judge ; has held, which
reads as under: '

“12. The- crucial question involved in
these writ petltlons for consideration and
determmatlon by this Court is whether the
appalntment 'of the petitioners as agents

running the fair price shops for
stri ution of the essential commodities
¢ assigned ration card holders in

kpursuance of the agreements executed by

hem in favour of the State or U.P.
Collector/Sub  Divisional
Magistrate is the outcome of a statutory or
a non statutory contract. The fate of these
writ petitions obviously would turn out on
the answer of the above question
inasmuch as, the practice would swim or
sink with the finding on the point.”

12.  After coaxing the aforesaid
question, learned single judge has
answered the said question in paragraph
14, which runs as under:

“14. The learned Standing Counsel
pointed our that earlier a firm view had
been taken by this Court that the agency
to distribute the essential commodities is
the product of the non statutory contract
and, therefore, a writ petition under
Article 226 of the Constitution is not
maintainable. Obviously the reference
was to the decision of a Division Bench of
this Court in Gopal Das Sahu V. State of
U.P. 1991 (17) A.L.R., 406, which dealt
with the cancellation o contract executed
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by an agent with the Collector for the sale
of scheduled commodity wunder the
Control Order. It was held that neither
Atrticle 14 of the Constitution of India, nor
principles of natural Justice are attracted
when agreement to sell governing food
grains through fair price shops is
terminated. It was further laid down that
the relationship of the agents with
Government is contractual and non-
statutory in nature and, therefore, a writ
under Article 226 of the Constitution of
India is not maintainable to compel the
Government to supply the quota of
scheduled commodities to the petitioner
therein. Subsequently, a full Bench of this
Court in U.P. State Sasta Galla and

Vikreta Parishad, Allahabad V. State of

U.P. (1992 (2) EFR 655); and Shiv
Mohan Lal V. State of U.P. & other
(1993 (21) A.LR. 121 = (1992 All. C.J

1139), approving the decision in Gop

Das Sahu’s case (Supra) held: :\that the
order of termination or suspension ¢
agreement entered into betw\eenv the
petitioner and the District \:Maglsfrate for

fair price
Scheduled

petition and the propér course, for the
agent or say, the dealer was to Vlndlcate

e 'smn, the decision in Gopal Das
hu’s case (supra) required

- recons1derat10n The Full Bench retreated

))the view taken Gopal Das Sahu’s case
> (supra) as laying down the correct law by
observing that the apex Court has
consistently taken the view that where the
contract which has been entered into
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between the State and the person
aggrieved is non-statutory, the right of the
parties thereto are governed byt
of the contract and not by constitutic
provisions and no writ or order Can be
issued under Article 226~ the
Constitution of India by thelegh Court
for enforcing such a contract

13. Learned ounsel appearing on
behalf of the. petlhoners in those cases
which have been- dealt with the learned
single Judge. of this Court, as stated
above, also argued that the decision of the
Full. Bench in U.P. Sasta Galla Vikreta
Pamshad (E F.R. 1992 (2), page 655) and

- Shiv Mohan Lal (1993 (21) A.LR. 121)
-was primarily based on the observations
made by the apex Court in the case of

Bareilly Development Authority Vs. Ajay

" Pal Singh, reported in AIR 1989 SC, page

1076, which was subsequently not
approved by the apex Court it its
subsequent decision in the case of Indore
Development Authority Versus Smt.
Sadhana Agrawal & Others, reported in
J.T. 1995 (3) S.C., page 1. Learned single
Judge has sum up his conclusion in the
para 17 of the said Judgment, which read
as under:

“17. In Indore Development
Authority (supra) the apex Court has not
deviated from its earlier view taken in
Bareilly Development Authority’s case
(supra) but justified the interference in the
background of special facts and
circumstances by holding that the
Development Authority owned his duty to
explain and satisfy the Court the reason
for such high escalation. A cautions
approach was adopted by the Court by
making the observation that:

“We may add that this does not mean
that the High Court in such disputes while
exercising the writ jurisdiction has to
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examine every detail of the construction
with reference to the cost incurred, High
Court has to be satisfied on the materials
on record that the Authority has not acted
in an arbitrary and erratic manner.”

14. The view taken in Bareilly
Development Authority’s case (supra)
that the nature of the contract was non-
statutory has not been disturbed in the
decision in Indore Development Authority
(Supra). The law laid down in Bareilly
Development Authority’s case, that the
Full Bench decision in U.P. Sasta Galla
Vikreta Parishad’s case (supra) and Shiv
Mohan Lal’s case (supra) are based on a
law, which has been subsequently held to
be not good.”

15. the question of effect of the
brought in by the 73 )

changes
constitutional amendment has also be

dealt with the learned single< Judge in

paragraph 18 of the said Judgme;
runs as under: ) .
“18. A reference ‘was made to
another decision of the ape Court in M/s
Hunderabad Banaspati V. ndhra Pradesh
State Electricity Board and other. JT
1998(3) SC 84 for d ,nmnmg whether a
contract is statutofy nor non-statutory and
on the strength of this decision, Sri
Ramendra, Asthana Strenuously argued
that the “agreement executed by the
petition rs in favour of the District
istrate with a view to obtain license
o ru_ fair price shop for distribution of
<. essential commodities would fall within

& ‘thga ‘ambit of statutory contract. He further
—_pointed out that a Division Bench of this

))Court in a recent decision in Pappu V.
> State of U.P. and others (supra) has held
that the contracts for running the fair price
shops have statutory flavour and a writ
petition for the enforcement of the right in
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the event of their breach is maintainable
under Article 226 of the Constitution of
India. The law laid down by the Fu
Bench in U.P. Sasta Galla
Parishad (supra) and Shiv( Mohan Lal
(supra) was held to have 1 n@ \apphcatlon in
view of the fact that it/ came’ into being
prior to the insertion of Atticle 243-G of
the Constitution by me’aris of Seventy
Third Const1tut10nal “Amendment and
substitution of S ,ct1on 15 of U.P.
Panchayat Raj Act by Act No. IX of 1994
It was pomted out that before the Full
Bench clause 4 of the U.P. Scheduled
Commodltles Distribution Order. 1990

under consideration. The Full Bench
ized that fair price shops would be
5y such persons, in such a manner, a

\manner as the Collector, subject to the

irection of the State Government may
decide and the person authorized to run a
fair price shops would be treated as the
agent of the State Government. By a letter
dated 3.7.1990., the Government issued
instructions to all the District Magistrate
laying down therein the procedure for
selection of agents in rural areas and by
clause 6 thereof, the District Magistrate
had been directed to get the contracts
executed in the prescribed program by the
agents running the fair price shops.
Clause 11 of the said letter made
provision for appeal against the order of
appointment, suspension, cancellation, or
non-renewal of contracts. Under the new
system which was introduced as a result
of the amendment in the constitution and
incorporation of Section 15 in the U.P.
Panchayat Raj act and the issue of
Government order dated 10.8.1999, it was
pointed out that the allotment of fair price
shop is done pursuant to a resolution
passed in that regard by the concerned
Gram Sabha Certain qualifications have
been prescribed in the Government Order.
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The status of the allottee it was held is not
that of an agent of the State Government.
The matter of allotment and the procedure
for cancellation as prescribed in the
Government Order have the force of law.
Once an allotment is made in favour of a
person he acquires a right to run the shop
in the manner prescribed in the
Government Order. The allottee runs the
risk of cancellation only in the event of
committing  irregularities  in  the
distribution of scheduled commodities. A
Gaon Sabha is a legal authority within the
meaning of Article 12 of the Constitution
of India and its decision effecting the
rights of citizen cannot go beyond the
purview of Judicial review under Article

226 of the Constitution of India. To be

more precise, specific, and for the sake o

clarity, it would be proper to quote-

paragraph 5 of the decision in Pappu’
case (supra) which reads as follows: |
(All. C.J. at page 206). N4

“5. It would thus appear- that
selection and cancellation of/ fair” price
shops are not longer a contra tuaT matter.
It is now governed by the statutory
provision, namely, sectiofi 15‘Vof the U.P.
Panchayat Raj Act, read: with Government
order dated 10.8:1999, “which has the
force of law befng ‘a provision having
statutory flavour. ~

In thé nstant case, the allotment of
fair pr1 sshops in  favour of the
petltlo r-appellant herein was cancelled
by the concerned Gram Panchyant but
. without  following the  procedure
prescribed in para 10 of the Government

- Order referred to above, which provides

))for an ‘enquiry’ by the Administrative
» Committee of the Gram Panchyat into the
complaints regarding irregularities in the
distribution of scheduled commodities by
the allottee of the fair price shop. The

“behalf of learned
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enquiry visualized by clause 10 of the
Government Order must, in the our
opinion, be held in a fair manner in. tune
with the principles of natural Justlce\, ‘The
fact that the decision - regardlng
cancellation is required to be\taken by the
Gram Sabha in its open T fétmg would
suggest that there should be transparency
in 'making process. A
decision regardmg cancellation of fair
price shop taken by the Gaon Sabha sans
any enquiry, in- tune with the principles of
natural Justlce cannot be sustained being
contrary | to the procedure laid down in the
Government Order aforesaid which
ensures- procedural fairness in the matter
£ ncellatlon of fair price shops.”

> 16. Learned single Judge has further
ealt with the arguments advanced on
counsel for the
petitioners in paragraphs 19 and 20 of the
aforesaid Judgment, which read thus.

“19. On the strength of the decision
in Pappu’s cas (supra) Sri Ramendra
Asthana pointed out that the earlier view
taken in Gopal Das Sahu’s case (supra) as
well as U.P. Sastha Galla Vikreta
Parishad (supra) and Shiv Mohan Lal
(supra) does not hold good and writ
petition is now maintainable under Article
226 to enforce the breach of the rights and
obligation arising out under the agreement
executed by the petitioners for obtaining
the essential commodities for distribution
to the ration card holders respectively
allocated to them. It was further urged
that there can be no enquiry without
observation of the principles of natural
Justice as has been laid down by the Apex
Court in Style (Dressland) V. Union
Territory Chandigarh and  another,
1997(7) SCC89; Vasant D. Bhavsar v.
Bar Council of India & others, 1999 (1)
SCC 45 and Sahi Ram V. Avtar Singh



312 INDIAN LAW REPORTS ALLAHABAD SERIES

and others, (1999 (4) SCC 511 =1999 All.
C.J. 1482.)

17. In view of the Full Bench
decision in U.P. Sasta Galla Vikreta
Parishad (supra) as well as Division
Bench decision in Pappu, a reference to a
larger Bench was made by another
Division Bench in Chhokhe Singh V. Sub
Divisional Magistrate, Civil Misc. Writ
No. 51595 of 1999 posing as many as ten
specific question to be answered by the
larger Bench. The larger Bench did not
answer the question on merits by
observing that since the order dated
10.8.1999 (which was subject matter of
challenge in Pappu’s case (supra) has

become redundant on account of its

withdrawal and revival of the old scheme
of distribution as
Government Order dated 3.7.1990 ther
was no need to answer the questlons ' T
1arger Bench had the occasmn 1o/ SIft the

present writ petitioners; .
1arger Bench dechned

sitting ~ singly ‘has i to take into
con51derat10n ‘the scheme of distribution

tested. The law laid down in the Full
. Bench’ decision in U.P. State Sasta Galla
¢+ Vikreta Parishad (supra) and Shiv Mohan
N Lal (supra) hold good as regards the
)) scheme propounded under the
> Government Order dated 3.7.1990. The
agreements executed under the said
scheme shall be treated to be non-
statutory and the law laid down in

envisaged  in—
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Pappu’s case (supra) cannot be taken into
consideration as it proceeded on: the
premises of the new scheme 8 2
contemplated under the Govemment
Order dated 10.8.1999 which came into
being on account f 1nsert10n“ of Article
243-G of the COHStltL}t}OH of India and
substitution of Sectiori** /

18. The lea ed single Judge in the
aforesaid Judgment ‘has summed up his
conclusion in paragraphs 23, 24 and 25,
which are as; under
l23% To sum up, it may be printed
at ‘what has been canvassed,

& dlseussed and decided by a Division
;‘Bench ‘of this Court in Pappu’s case

(supra) in not apphcable in the present
ircumstances as in that case the

" Government order dated 10.8.1999 was

the subject matter of challenge which
came to be issued in the wage of insertion
of new article 243-G of the Constitution
of India and substitution of Section 15 of
the U.P. Panchyant Raj Act. After the
withdrawal of the said Government order
and reverting to the position as obtained
at the time when the Government order
dated 3.7.1990 was issued the decision in
Pappu’s case (supra) has lost its relevance
and the cases on which reliance cannot be
ignored are Gopal Das Sahu (supra) and
Shiv Mohan Lal (supra) in which
agreements executed pursuant to the
Government order dated 3.7.1990 were
held to be non statutory contracts. After
the decision of the large Bench to which
the conflict was referred for resolution,
the legal position which emerges is that
the whole controversy is to be decided
with reference to the Government order
dated 3.7.1990 validity of which, as a
matter of fact, already stands concluded
by the decision aforesaid. Of necessity,
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therefore, the agreements which are in
force pursuant to the Government Order
dated 3.7.1990, are to be treated as non-
statutory agreements. The law, as said
above is well settled that in case on non
statutory agreement, if there is a breach of
any term or condition, remedy of the
dealer/license holder is approach the Civil
Court for the redressal of his grievances.
For the remedial measures, the writ
jurisdiction under Article 226 of the
Constitution of India is not available. All
the writ petitions, therefore, turn out to be
devoid of any merits and substance.

24. Before parting, it maybe pointed
out that recently, the State Government
has issued at least three Government

orders on 4™ January 2001 is with regard

to the issue of license for the sale of high

speed diesel oil by retail/petty diesel oil
dealers. The license is to be granted by a- "

committee headed by the Distr :
Magistrate. The conditions of Ilqense
have further been mrculated\

State Government <wi
enforcement of re

aﬁya)/99 of date. These two
ment orders are relevant for the
PO of the appointment the
dealers/hcense holders for distribution of

: the essential commodities through fair

))price shops. In both the cases, i.e. urban
vand rural, reservation in respect of
scheduled Caste, Scheduled Tribes and
other Backward Classes has been
provided besides horizontal reservation in
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respect of women, ex-serviceman,
members of the famlly of serv1ce-men
who laid their lives in war’,
injured, wife or widow of the reedom
fighters and physwally handlcapped
persons. In case of rural areas a’ fair price
ration shops is to be opened r-every 4000
run its and the selectlon of such shops is
to be done by a res, lutlon to be adopted
by the Gaon Sabha" ) its open meeting. In
case of urban areas, a ration shop is to be
provided for every 3000 units by a
committee  headed by the District
Maglstrate as its Chairman and District
Supply Off icer as its convenor/Sachiv. In
both the ‘Government orders, necessary
1' lcatlons and eligibility formula have

R Qulréd to be sounded. The new scheme,

which is prevalent for distributed of
essential commendations in the State is
contained in the Government Order dated
3.7.1990 was amended from time to time
by subsequent orders, particularly the
orders dated 4.1.2001. The new ration
shops dealers are to be appointed after
due advertisement and as per the
requisites and eligibility criteria provided
in the Government orders dated 4.1.2001
referred to above. However, there are
yawning gaps in the existing scheme of
distribution of essential commodities
adopted by the State Government in
truncated form, as the position existing
prior to the Seventy Third Constitutional
amendment which came into force on
24.4.1993 has been revived. It does not
appear fulfill the aspirations, which
culminated in the Seventy Third
Amendment of the Constitution of India.
The State Government has to give a fresh
look to the matter. It has to consider
whether the prevalent scheme is in
keeping with the parameters prescribed in
the newly inserted provision of Article
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243-G of the Constitution of India and the
substituted new Section 15 of the U.P.
Panchayat Raj Act. If the existing scheme
does not fulfill the mandate of the
Seventy Third Amendment in the
Constitution and the statutory provision of
the Section 15 of the U.P. Panchayat Raj
Act, it is like to invite adverse criticism
and may be struck down by the
appropriate forum. Taking note of this
situation, the State Government would be
well to remove the anomaly before it is
too late. This Court sitting singly has
reframed to delve into the realm of this
aspect of the matter.”

19. Learned single Judge was of the

opinion that in view of the law, referred to

above, in this Judgment as also in the

preceding paragraphs that the writ petition
can simply be held to be not maintainable -

under Article 226 of the Constltutlon
India. ¢

20. Shri Arvind Srlvasta}va, learned
counsel appearmg on <bghalf of one
Respondent, who is defendmg the orders
passed by the authorities also relied upon
a decision, referred to  above, and
submitted that in~ ‘1ew\0f the decision
reported in AIK‘_~1980 S.C., page 738
Premji Bhai Parmar & others versus Delhi
\ & others. The

_tutlon of India. According to the
arned counsel, similar view, referred to
~, above was taken in the cases reported in
N ALR. 2000 S.C. , page 2573 Kerala State
)) Electricity Board and another Versus
> Kurien E.Kalathil and others, 2001 All.
C.J., page 1060 Tareef Singh and others
Versus Commissioner, Agra Division and
others; and 2002(1) S.C.C., page 217.

O the
fappeal The appeal filed on behalf of the
fair price holders/dealers/having been

[2004

21. In view of the discussion,
referred to above, I am in full agreement
with the view taken by learned- smgle
Judge of this Court, referred to above, in
the case of Tareef Singh and others Vs.
Commissioner, Agra D1V1s10n‘ and others
(2001 All. C.J. 1060),. and
opinion that against the acti on complained
of, the present writ kpetltlons are not
maintainable before this Court under
Article 226 of the jonsntutlon of India, as
the contract’ “of the type as was in the
present case _is purely non-statutory
arising out of the Government orders and
thecrer edy open to the person aggrieved
by the action of the authorities is under
OVernment Order by filing an

llowed/dismissed, the remedy open to
the writ petitioners/dealers is not a writ
petition under Article 226 of the
Constitution of India, but ordinary civil
remedy. So far as the second category of
the cases wherein the dealership was
cancelled/suspended on the complaint
made by the complainants and on appeal
the Appellate Authority, according to the
relevant Government Order, has restored
the dealership without impleading these
complainants, as the authority was
affording an  opportunity to the
complainants, as the authority was
affording an  opportunity to the
complainants, is concerned. In view of the
Government Order, referred to above,
since appeal lies only against the
cancellation order, it was not necessary to
heard the complainants, as the relevant
Government Orders do not prescribe that
complainants should also be heard, thus
the authorities have not committed any
error in not hearing the complainants.
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22. To sum up the discussion, I am
of the view that present writ petitions
have no force and are accordingly
dismissed. The interim order, if any, stand
vacated. However, on the facts and
circumstances of the case, there will be no
order as to costs.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 17.03.2004

BEFORE
THE HON’BLE YATINDRA SINGH, J.
THE HON’BLE V.C. MISRA, J.
Civil Misc. Writ Petition No. 6121 of 1999

Lav Nigam
Versus

Chairman and Managing Director, I'I‘I‘;~~

Limited and others ...Respondents
Counsel for the Petitioner:
Sri H.S. Nigam

Sri Ashok Singh
Sri Shashi Nandan
Sri V.B. Upadhyay

Counsel for the Respond 1it:
Sri J.N. Tewari
Sri SN Tripathi

7
Constitution of India Article 226-Enquiry
officer exonkerating' charged officer from
all charge-disciplinary authority
disagreeihg; with enquiry report-show
cause. ‘notice giving reasons for
disagreeing with enquiry report and
giving-opportunity of hearing, Sufficient
Compliance of principles of natural
" justice-No necessity to give two separate

not|ces-not required.

7mmnmm&n

Applying the principles of natural justice
to the context of the case; applying the
yardstick of fairness, there is no
necessity that two separate notices

< infor ed
...Petitioner ,*f m
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ought to be given. The only necessity is
that the charged officer should be
informed the reasons for dlsagreement
and heard before recording final
on charges. In case the dlSClpIinary
authority comes to conclusion that the
charges are proved then he ‘may be
punished. These two may be combined in
one notice. This has been done in this
case: there is no unfalrness, there is no
violation of prin s -of natural justice
on this account

In the event, the disciplinary authority
disagrees W|th the inquiry officer
exonerating - the charged officer, then
there is no- neceSS|ty that two separate
notlces be given. The only necessity is
that the charged officer should be
about the reasons for
sagreement  and heard before

( recording final finding on charges. In

case the disciplinary authority comes to

)y’ conclusion that the charges are proved
~" then he may be punished. These two

may be combined in one notice.
Case law discussed:

(1998) 7 SCC 84

1998 (5) JT 548

AIR 1999 SC 3734

(1999) 7 SCC 739

1999 (6) JT 62

(1991) 2 SCC 716

AIR 1987 SC 593

1995 (Supp)1 SCC 434

AIR 1970 SC 150

(1987) AC 625 (702)

(1989) 2 All. E.R. 359 (A.LP 367)
1970 (2) All. E.R. 528

1964 (1) All. E.R.109

1967 (2) AlL.E.R. 152

(Delivered by Hon'ble Yatindra Singh, J.)

1. The main question involved in
this writ petition relates to the procedure
to be adopted in a case where the
disciplinary authority does not agree with
the report of inquiry officer exonerating
the charged officer. In such a case, is he
required to give two notices: one before
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recording the finding on guilt of the
charged officer and the second before
awarding punishment or can these two
notices be combined into one?

THE FACTS

2. The petitioner was the Manager
(shipping) Transmission Division, with
Indian Telephone Industries Ltd. Naini,
Allahabad (ITI). He was charge-sheeted
on 18.1.1996. Three charges (see endnote-
1) were levelled against the petitioner.
The inquiry officer exonerated the
petitioner from all the charges. The
disciplinary authority did not agree with
the inquiry report and issued a show cause
notice dated 7.7.1999 mentioning reason

for his disagreement and also asking him

to show cause why he may not be

removed from service. The petitioner filed
his reply and sought time to see some.

more documents before submitting'

reply. These documents were shown to

him on 11.8.1997 and he submltted his
reply on 22.9.1997. The dlSClphnary
authority found the charges nos 1 and 2
to be proved against the petmoner and by
his order dated 22:5.1998) temoved the
petitioner from service. The petitioner
filed an appeal which was dismissed on

16.11.1998, hence /the present writ
petition. s
POI 5 FOR DETERMINATION

3\ We have heard counsels for the
» Following points arise for

(1) In this case, the disciplinary
), authorlty disagreed with the finding of the
- inquiry officer. He gave one show cause

notice. Did he follow the correct
procedure  before awarding  the
punishment?

[2004

(i1) The case of the charged officer is
that some documents  were — not
given/shown to him. Is it correct? Wete
the principles of natural Justlce V10 a\ed"

(iii) Whether the ﬁndmg of the
disciplinary authority quh ~charge nos. 1
and 2 is illegal? V

POINT NO. 1: CORRECT
PROCEDURE HAS BEEN
FOLLOWED

4. The counsel for the petitioner
submttted that

The disciplinary authority ought to
1ave given two notices to the
petitioner: first one should have been
tentative notice alongwith reasons of
disagreement.

e In case the disciplinary authority was
not satisfied with the explanation of
the petitioner on the tentative notice
then he should have given second
notice regarding proposed
punishment.

e The aforementioned two notices can
not be combined together.

e The principles of natural justice also
require that the process of coming to
the conclusion on the charges and the
punishment be separately undertaken

The Kunj Bihari And Bagde Case Are
Not Applicable

5. The counsel for the petitioner
cited Punjab National Bank vs. Kunj
Behari Mishra: 1998(7) SCC 84 = 1998
(5) JT 548 (the Kunj Behari case) and
Yoginath D Bagde vs. State of
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Maharashtra: AIR 1999 SC 3734 = (1999)
7 SCC 739 = 1999(6) JT 62 (the Bagde
case). He relied wupon following
observations in the Bagde case.

'But the requirement of "hearing" in
consonance with the principles of natural
justice even at that stage has to be read
into Rule 9 (2) and it has to be held that
before the disciplinary authority finally
disagrees with the findings of the
enquiring authority, it would give an
opportunity of hearing to the delinquent
officer so that he may have the
opportunity to indicate that the findings
recorded by the enquiring authority do not
suffer from any error and that there was

no occasion to take a different view. The

disciplinary authority, at the same time

has to communicate to the delinquent

officer the "TENTATIVE" reasons for
disagreeing with the findings of!,
enquiring authority so that the delinquent
officer may further indicate that~
reasons on the basis of w'lchv the
disciplinary authority proposes t tb disagree
with the findings reCQrded by the
enquiring authority <

6. I Kun] Bihari case, the
inquiry _officer had exonerated the
charged cer. The disciplinary authority

without giving any show cause notice

fzidlsagi ed with the finding recorded by the
.inquiry officer and punished the officer.
- In this case a notice has been issued: the

- KunJ Bihari case is not applicable to the

) facts of this case.

7. Let us consider the facts of the
Bagde case.
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8. Sri Bagde was a judicial officer.
He was charge-sheeted for demanding
bribe from an accused regardmg\two
session trials. The inquiry officer, 'had
exonerated Sri Bagde from/ *[he/ charges.
The disciplinary authority —came  to
different conclusion and gave notice to
him to show cause as to why he may not
be dismissed from-service. Shri Bagde
was dismissed from service. Sri Bagde
challenged his.di ,1ssa1 in a writ petition
which was dlsrmsSed by the High Court
and the matter was taken to the Supreme
Court. The Supreme Court held that
enqulry off icer had rightly exonerated the
nd the disciplinary authority had

«:';;lwryo‘n y. held Shri Bagde to be guilty.

is is clear from the following findings

T tk\orded by the Supreme Court.

"'This was enough to falsify the whole

story and the enquiry officer was justified
in rejecting the story of demand in the
background of other facts set out above.

We fail to appreciate the approach of the
Disciplinary Committee which has gone
by surmises and conjectures rather than
by the evidence on record.

After withdrawal of the transfer
applications, = when the  appellant
proceeded with the two sessions trials, the
Disciplinary Committee inferred that the
appellant was still pursuing his earlier
demand of bribe as otherwise he himself
would have written that he would not do
these cases. This, we feel, is wholly
fallacious.

Having regard to the circumstances of this
case, we are of the view that the
Disciplinary Committee was wholly in
error in disagreeing with the findings
recorded by the enquiry officer and the
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charges levied against the appellant were
not established.'

9. The aforesaid findings were
sufficient to decide the Bagde case in
favour of Shri Bagde. Nevertheless the
Supreme Court considered the minutes of
the disciplinary authority and came to a
conclusion that the disciplinary authority
had recorded a final finding regarding
guilt of Shri Bagde without any notice to
him. This is clear from the following
observations of the Supreme Court:

'It is true that along with the show cause
notice, the reasons on the basis of which
the Disciplinary Committee had disagreed
with the findings of the District Judge
were communicated to the appellant bu

the Disciplinary Committee instead of -
forming a tentative opinion had come toa- "

final conclusion that the charges agal
the appellant were established. N

'Alongwith the show cause notice, & copy
of the findings recorded: \by thb enquiry
officer as also the reasons recorded by the
Disciplinary committee o‘r"hdlsagreemg
with those ﬁndmg > communicated
to the appellant bu as immaterial as
he [Shri Bagde] was required to show
cause only “*agalnst the punishment

he Disciplinary Committee consisted of
o five’senior most Judges of the High Court
NN which also included the Chief Justice. The
)) Disciplinary Committee took a final
>decision that the charges against the
appellant were established and recorded
that decision in writing and then issued a
notice requiring him to show cause

[2004

against the proposed punishment of
dismissal. The findings were final; what
was tentative was the proposal
upon the appellant the pumshmentf of
dismissal from service." /[ . ©

10. The observation 1 lied upon by
the counsel of the petltloner (paragraph 5
of this judgement) fwere/made in the light
of the facts of the. Bagde case. In that case
no opportunity was given to the charged
officer before- rg:yersmg the finding on the
charges. Ihifsk;is)not the case here.

Here the disciplinary authority
record final finding regarding
‘before issuing notice to the

~petitioner as was in the Bagde case. In
this case reason for disagreement were

mentioned in the show cause notice dated
7.7.1997. It was merely provisional. This
is clear from the following excerpt from
the show cause notice dated 7th July
1997.

'"This, after careful consideration of
the evidence which has been produced for
substantiating the charges one and two,
the undersigned has provisionally come to
the conclusion that Sri Lav Nigam, St.
No. 247 (o) is not a fit person to be
retained in the services of the company
and that a major penalty should be
imposed on Sri Lav Nigam and
accordingly proposes to impose on him
the penalty of removal under rule 25(f) of
the conduct, discipline and Appeal Rules,
1975 of the ITI Limited.'

12. There is nothing on record to
show that in this notice the ITI had
recorded a final finding regarding guilt of
the petitioner. In fact notice itself shows
that this is merely provisional and not
final. This is how it was interpreted not
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only by the ITI but also by the petitioner.
The reply to the show cause dated
22.9.1997 is also on the record. This reply
shows that the petitioner had dealt with
the merit of the findings on the charges.
The dismissal order is also on the record
of the case. The order discusses the
different points on the merits of the case
raised by the petitioner in his reply. This
shows that no finding was recorded on the
charges without affording opportunity to
the petitioner. The Bagde case is not
applicable to the facts of this case.

13. The Supreme Court in the Bagde
case did not lay down that in the event the
disciplinary authority did not agree with
the inquiry officer then he is required to
give two notices. It only lays down tha

the disciplinary authority before finally
recording finding on the charges should "

hear the charged officer and in order that
it is more effective and fair, thewcharged
officer may be informed of ten
reasons for disagreement. Let'u consider

if this is mandated by th prmciples of
natural justice.

NO RéQuired Under
tural Justice

Separate Notices-
Principles of
v

14. The ‘fjrincibles of natural justice
are neither carved on stone nor are

C.strait “jacket formula as an abstract
, proposition of law." {Maharashtra State
SN Board of HS Education Vs S. Gandhi
))1991 (2) SCC 716 (22)}

"[They] are not rigid rules... [but]
are flexible and their application depends
upon the setting.' {RS Dass vs Union of

Lav Nigam V. Chairman and Managing Director, ITI Ltd. and others 319

India AIR 1987 SC 593 (24) and Sarat
Kumar Das Vs Biswajit Patnaik 1995
(Supp) 1 SCC 434 (11)}

"What particular rule of na’tural Justlce
should apply to a given case ‘must depend
to a great extent on/ the- facts and
circumstances of that cas N {AK Karipak
Vs. Union of India; \Ilel97O SC 150}.”

15. The pri iples of natural justice
are also neither- ultimate aim of any
Jurlsprudence nor end in themselves. The
aim of any Jurlsprudence is fairness. The
’ *xQuestlon in all proceeding is,
it falr(See end note 2). If the

1t is not only sufficient comphance of

Vk\prlnc1ples of natural justice but is an

nd of the matter. It has been said,

"The courts will not only require the
procedure prescribed by the statute to be
followed, but will readily imply so much
and no more to be introduced by way of
additional procedural safeguards as will
ensure the attainment of fairness.' {Lloyd
Vs. Mc Mahaon (1987) A.C.625, 702-3}

"The test today of whether to supplement
statutory procedure is no longer whether
the statutory procedure alone could result
in manifest unfairness. The preferable
view is that fairness tout court [French
words meaning without nothing added or
simply] must be attained ... Under either
test factors ... likely to be relevant [are]:
the comprehensiveness of the code, the
degree of deviation from the statutory
procedure required, and the overall
fairness of the procedures to the
individual concerned' (Judicial Review of
Administrative Action - De Smith Vth Ed.
409).
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'[If] it can be demonstrated ... that the ...
procedure ... followed ... has represented
a genuine attempt, reasonable in all the
circumstances ... it is unlikely the court
will intervene through judicial review and
to strike [it] down.'" {Waite Jin R Vs.
Norfolk Country Council, ex p M (1989)
2 A1l ER 359 at 367}

16.  Fairness, and not the blind
application of the principles of natural
justice, is the end result. It is for this
reason that Lord Denning (see endnote-3)
remarked,

"It is not possible to lay down rigid
rules as to when the principles of natural

justice are to apply; nor as to their scope

and their extent. Everything depends on
the subject matter.'

Halsbury's laws
edition volume 1 (para 74) states,

"The presumption 1n i} ouf of

notice or an opportu
where an adequate
hearing is available.'

t1tute for a prior

So does the Garner's Administrative

Law (page 56)*

"T e ’questlon that needs to be
rzicon81dered is not the very general one
'what does audi alteram partem require"’,
- butvrather "what in particular situations
N may audi alteram partem be held to
))require™ To predict the operation of the
vaudi alteram partem principle requires
judgement of context rather than mere
knowledge of "black-letter" rules.

of England : 5

[2004

17. The courts have evolved
different principles to ensure fznrness
May it be: the promissory estopp\
legitimate expectation, or the prmmp,es of
the natural justice, or the Wednesbury
principle, or any other’ prtnelple (bad
faith, irrelevant con51de\ tion, acting
under dictation etc.) on \Wthh judicial
review is permissible. These are different
tools to ensure that. e proceeding and the
end result is. " These tools, or
principles will: (lf not already) merge into
one- falrness The World of Physics is yet
to find 1ts Theory of Everything (TOE)
but:the Jurlsprudence has already found its

TOE in fairness. It is on this yardstick that
Sall ctions are to be judged. And it is this
- yar stick on which
disciplinary authority in this case should

e judged.

action of the

18.  Applying the principles of
natural justice to the context of the case;
applying the yardstick of fairness, there is
no necessity that two separate notices
ought to be given. The only necessity is
that the charged officer should be
informed the reasons for disagreement
and heard before recording final finding
on charges. In case the disciplinary
authority comes to conclusion that the
charges are proved then he may be
punished. These two may be combined in
one notice. This has been done in this
case: there is no unfairness; there is no
violation of principles of natural justice
on this account.

POINT NO. 2: DOCUMENTS WERE
SHOWN

19. The counsel for the petitioner
submitted that principles of natural justice
were violated as the relevant documents
were not given/shown to the petitioner.
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20. The petitioner was given a notice
by the disciplinary authority and
thereafter he had sought time to see
documents. These documents were shown
to him on 11.8.1997 and thereafter he
submitted his reply on 22.9.1997. In this
reply the petitioner has not stated the
specific documents which, he had
demanded and, were not shown to him.
Thereafter the petitioner filed appeal. In
this appeal also he had not stated any
specific document which he wanted to see
and was not shown to him. In this writ
petition nothing has been stated about any
specific ~ document  though  some
allegations are made in the rejoinder
affidavit. This point was not raised before

the authority: it can not be raised here. As

a matter of fact, the petitioner was shown

documents and was again shown other—

documents that he wanted to see by th
disciplinary authority. There is!
violation of principle of natural justice.

POINT NO. 3: FINDING 181
ILLEGAL |

21. The counsel for‘the petitioner
submitted that there ; no‘dlspute that the
goods have been recx | by the parties to
whom they had Been dispatched and as
such ﬁndmg ‘\recorded by disciplinary
authority is perverse.

). The charges against the
pet1t10 rwere not that the goods were
mot transported: the charges against him
“that he produced fraudulent
vills/receipts of the transport company.

: The owner of the transport company was

))produced and he has stated that neither he
>had transported the goods nor he had
received the goods. It is only after
considering this evidence and reply of the
petitioner that the disciplinary authority

has recorded a finding that the petitioner
is guilty of charges no. 1 and 2. This has
been accepted by the appellate\?’a' herty
This is a finding of fact. It can not be
interfered in writ jurisdiction; . <

> aim of any jurisprudence
is falmess \ inmples of natural
justice, or promlssory estoppel, or the
legitimate )) expectation, or  the
Wednesbury principle, or any other
p inciple’ (bad  faith, irrelevant
consideration, acting under dictation
.) on which judicial review is
’ermlss1ble are tools to achieve
airness.

The Kunj bihari and Bagde case are
not applicable to the facts of this case.

II. In the event, the disciplinary
authority disagrees with the inquiry
officer exonerating the charged
officer, then there is no necessity that
two separate notices be given. The
only necessity is that the charged
officer should be informed about the
reasons for disagreement and heard
before recording final finding on
charges. In case the disciplinary
authority comes to conclusion that the
charges are proved then he may be
punished. These two may be
combined in one notice.

IV. In this case, the charged officer was
informed about the
tentative/provisional ~ reasons  of
disagreement by the disciplinary
authority and was heard before
recording final finding on the
charges.
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V. All documents that the charged
officer wanted to see were shown to
him.

VI. The finding of the disciplinary
authority is not illegal.

In view of our conclusions, the writ
petition has no merit and it is dismissed.

End note-1: Following three charges
were levelled against the petitioner.

Article 1. Sri Lav Nigam staff no. N-
247 (0) while functioning as manager
(shipping), Transmission Division during
the period 1990-92 produced 87 receipts
purported to have been issued by Raj
Road Lines, 291-Muthhi Ganj, Allahabad

duly verified by him towards adjustment
by him and
45650/~

of advances drawn
fraudulently  claimed Rs.
pertaining to transport charges:since the
said transport company had not supplied
trucks nor received any amounts “towards
transport charges and thus, ‘derlved undue
pecuniary benefits.

Article T1. Sri Lav Nigam staff no. N-247
(0) while functioning as manager
(shipping), Tlﬁnsmlssmn Division
forwarded 107 false and fictitious receipts
for Rs. 42 940/— ostensibly incurred for
loading and “unloading opera‘uons by
means of transport referred in Article I,
above “and thereby derived undue

<pecun1ary benefits.

+ Article III. Sri Lav Nigam staff no. N-247
N (0) while functioning as manager
)) (shipping), Transmission  Division,
»produced 26 false and fictitious bills
pertaining to loading and unloading of
certain items of equipments wherein he
had claimed the charges more than once
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for the same item and thus derived undue
pecuniary benefits. o~

End note-2: Chief Justice Earl Warren,
born on March 19, 1891, was the 14th
Chief Justice of the Unlted States of
America (1953-69). "But, i it fair' was a
question that most of  the lawyers
appearing before hlm had to answer. It
was on this touchstone”that he tested all
state actions. An fthlS may well be the
question to, aslg so’ far as administrative
law is concemed‘

End. note 3 Th1s was in R Vs Garmng

aséd on off quoted dlctum of Tucker
. Duke of Norfolk;

\1964(1) ALL ER 109 and Durayappah Vs

ernando; 1967(2) ALL ER 152.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 21.11.2003
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Mahesh Chandra and others...Petitioners
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State of U.P and others ...Respondents

Counsel for the Petitioners:
Sri B.B. Paul

Counsel for the Respondents:
Sri R.K. Awasthi
S.C

Land Acquisition Act (As amended by
U.P. Amendment Act XXII of 1954)-
Section 4,6,5A and 17- Acquisition of
Land under position taken by State-
Jurisdiction of Civil Court-Bar of-Civil
Suit Challenging land acquisition-Decree
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passed quashing acquisition, since
notification under Ss. 4 and 6 not
published in two local newspapers-

Publication of notification in locality
where authorities have waived enquiry
under S.5A, dispensed with by U.P.
Amendment Act—-mandamus to enforce
Civil Court decree-Maintainability-Held,
Scheme of L.A. Act is complete in itself-
Jurisdiction of Civil Court barred-Before
hearing suit by land owner on merit, Civil
Court should first decide question of
maintainability-In Munsif without
deciding the question of maintainability
Decreed the suit- Decree passed by Civil
Court Being nullity, held, cannot be put
into action-Writ not maintainable.

Held: Para 9

for public purpose or for any compan

would be frustrated if steps taken by the

authority in acquiring any land are

a suit is filed to invalidate any actlon
taken in pursuance of the Act, civil r:ourt
should be loathe to exercise power and
before hearing the suit on mer|t, should
first decide the questlon of
maintainability of the smt. In the present
case, had the Iearned Mun5|f taken pains
to decide the quest ) ‘
and decide the same against the
plaintiffs, the present writ petition would
not have been filed. In our opinion, the
decree passed by the civil court being
nullity cannot be put to action and none
of the (reliefs as praved for by the
petitioners can be granted.

Case law discussed:

AIR1996°5c520. AIR1969 SC 78. AIR1996 SC
<’:;_1045 “AIR1996 SC 523

»’(Delivered by Hon’ble R.K.Dash, J.)

1. In the instant writ petition filed
“under Article 226 of the Constitution of
India, the petitioners have prayed for the
following reliefs:

AT interf: ith  th
interfered by the civil court on approach fnterface - wi ©

being made by the land owner. So when~
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1. “To issue a writ, order or direction in
the nature of mandamus commandmg the
respondents not to enforce the“imp gned
land acquition proceedings agalnst the
petitioners on any ground and in any
manner whatsoever. N

2.  To issue a writ, order~i gd1rect1on n
the nature of mandamus commandlng the
respondents not 0 'nterfere with the
actual  physical * possession of the
petitioners in respect of plot No. 322 area
3-3-15 situate in village pargana, Tehsil
Khalragarh Dlstrlct Agra.

3. To issue)a writ, order or direction in
the nature of mandamus commanding the
respondents to take follow up action in

pursuance of orders of civil court dated
The object of the Act to acquire any land

‘51 984 and 22.8.1990.

.> To issue and interim mandamus
commanding the respondents neither to
actual physical
possession of the petitioners in respect of

plot No. 322, area 3-3-15, situate in
village pargana, Tehsil Khairagarh,
district- Agra nor to otherwise
dispossesses the petitioners from the

property in question on any ground and in
any manner whatsoever.

5. To issue any other suitable writ,
order or direction as this Hon’ble Court
may deem fit and proper in the peculiar
facts and circumstances of the case to
meet the ends of justice,”

2. Shortly stated, petitioners’ case is
that they are the Bhumidhars of plot No.
322 of village and tehsil Khairagarh in the
district of Agra. Without their knowledge,
the said plot was acquired under the Land
Acquisition Act (hereinafter referred to as
‘the Act’) and necessary correction was
made in the revenue record in the name of
the State without issuing any notice to
them. It is urged that though acquisition
was made for some public purpose and
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notification was issued under Sections 6
and 9 of the Act and symbolic possession
was taken on 7.8.1982, but after
acquisition, neither any development was
made nor compensation was paid and
petitioners were allowed to continue to
possess as before. So, they filed a civil
suit bearing O.S. No. 306 of 1982 for
permanent injunction against the State
and its officials and ultimately it was
decreed by the XVI Additional Munsif,
Agra vide judgment and order dated
31.5.1984. Appeal preferred by the state
was also dismissed for default.

3. Despite civil court’s decree, no
steps have been taken to delete the name
of the state from the revenue record
concerning the aforementioned plot. Such
inaction on the part of the officials, forced

the petitioner to file the present writ

petition seeking the reliefs as ext acted
abOVe OO

4. Learned standing cou has
filed a written note < Qf submlssmn
challenging the mamtalnablhty of the writ
petition and also que wmng“the legality
of the decree passed by the civil court. It
is stated that notification under seduction
4,6 and 9 of thé \ct were issued on
16.2.1982, ;3.1982 and 26.9.1982
respectively. " After issuance of
notiﬁcatid,u der Section 4, Section 17
was invoked and possession was taken
and, thereafter necessary entries were
q > in’ the revenue records. In Khasra
khataum plot in question has been
~, shown as State’s property. Predecessor in
N mterest of the petitioners filed civil suit
) bearing O.S. No. 306 of 1982 against the
o state  seeking relief of prohibitory
injunction and the suit was decreed on a
short point that no notification was made
in two local newspapers.
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5. Challenging the judgment and
decree, appeal was preferred, but the same
was dismissed for default. Tt” has been
urged that the writ petition “is, not
maintainable since no writ in themature of
mandamus can be issued ‘to “execute the
civil court’s decree. Bes1des ‘writ petition
is also not mamtamable as. the petitioners
have filed to show““any enforceable right
in their favour.

6. Relyi’ng\upon the decision of the
Supreme Court/ in the case of Yadu
Nandan Garg Vs. State of Rajas than
and others, AIR 1996, 520 learned
stand’ \counsel has contented that once

& acqulsmon is finalized and possession is

n, the State is entitled to possess with

_absolute title free from all encumbrances

nd the erstwhile landowner cannot get
any title much less any valid title. With
regard to maintainability of the suit, it is
urged that in view of the law laid down by
the Supreme Court in the case of
Dhulabhai and others Vs. State of
Madhya Pradesh and another, AIR1969
SC 78, that where the statute gives finality
to the orders of the special tribunals, the
civil court’s jurisdiction must be held to
have been excluded if there is adequate
remedy to do what the civil court would
normally do in a suit. In that view of the
matter, the suit filed by the petitioner’s
predecessor should not have been
entertained being without jurisdiction. It
is further submitted that the civil court
while passing the decree, failed to notice
that Section 4 (1) of the Act was amended
by Land Acquisition (U.P Amendment)
Act No. XXII of 1954 dispensing
publication of notification in the locality
where authorities have waived the enquiry
under Section 5-A in the case where the
land is urgently needed. Besides, it is
urged, that once the land acquisition
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proceeding has reached its finality and the
possession of the land has been taken, the
only course open to the land owner or his
successor to challenge the acquisition in
the manner as provided in the Act or by
approaching the High Court by way of
filing writ petition under Article 226 of
the Constitution and not by filing a civil
suit.

7. The Act being a complete Code in
itself, contends the counsel, jurisdiction of
the civil court impliedly barred and if any
inference is made by the proceedings,
either pending or disposed of, the
purpose, for which the Act has been
enacted, will be frustrated. Therefore, the
court for the interest of Justice should
declare the civil court’s decree passed in
favour of the petitioner’s predecessor asa

nullity being without jurisdiction and-

dismissed the writ petition in limine (

We have gone through the av@tments
made in the petition and the!'documents
annexed thereto, more ¢ partlcu}arly the
decree of the civil cou N and have
considered the submissions made by the
Learned Counsel ~fc he parties. Way
back in 1982 notlﬁ tion under Section
4, 6 and 9 of the act were published and
by invoking emergency clause of Section
17, possession was taken and necessary
correction . was made in the revenue
ds deleting name of the land owners
| inserting name of the State. In order
to nullify the orders of the authority
passed under the Act, Petitioners’
~ predecessor civil suit No 306 of 1982.
N Learned Additional Munsif, Agra framed
four issues of which issue Nos. 2 and 3
> were as to whether the property in suit
was acquired by the state and whether the
acquisition was lawful and valid. Upon
hearing the counsel appearing for the

_the regional
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parties and making reference to relevant
provisions of the Act, the court held that
for acquisition of the land in questlon
mandatory provision regarding
publication of notice was not ﬁomphed
with and therefore, in the eye of law there
was no acquisition. Havmg 50 held, the
learned Munsif decreed\;/the suit and
restrained the State and its officials from
interfering in plaintiffs’ possession. True
it is, Section 4 of he Act envisages that
where the land-i m any locality is needed or
is likely 0 be needed for any public
purpose or er a company, a notification
to that ‘effect shall be published in the
Gazette and in two daily

& neWSpapers having circulation in that

ity ‘of which at least one shall be in
language. But by U.P
Amendment Act of XXII of 1954, the
mandatory requirement of publication of
notification in the locality has been done
away with in the case where the
Government is of the opinion that the land
is urgently needed and the authorities
have dispensed with the inquiry under
section 5A of the Act. The Apex Court
took note of the aforesaid state
amendment in the case of Ghaziabad
Development Authority V. Jan Kalyan
Samiti, Sheopuri, Ghaziabad and
another AIR 1996 Sc 1045 and held that
notification under Section 4 (1) is not
vitiated for non-publication of notification
in the local newspaper. Unfortunately, the
State amendment was not brought to the
notice of the learned Munsif nor the
Munsif took pains to have a glimpse of
the Act as well as the amendment before
giving his verdict. Besides the Act being a
special Statute and the authorities having
exercised their power in accordance with
law and the procedure, the Learned
Munsif should have held to have no
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jurisdiction to decide the question of
validity of acquisition.

8. In the case of Laxmi Chand and
others Vs. Gram Panchayat, Kararia
and others, AIR 1996 SC 523, the
validity of acquisition and award passed
under the Act were challenged by filing a
civil suit. On a preliminary issue, the civil
court held that suit was not maintainable.
The matter was then carried to the High
Court. The order of the civil court was
upheld by the learned Single Judge and
upon appeal, by the Division Bench.
Lastly the matter was carried to the
Supreme Court. In Paragraph 3 of the
judgment, the court observed as under:

“It would thus be clear that the
scheme of the Act is complete in itself
and thereby the jurisdiction of the Civil
Court to take cognizance of the cases”

arising under the Act, by <necessary
implication, stood barred. The Civil C¢
thereby is devoid of Jurlsdlctmn to give
declaration on the 1nva11d1ty “of the
procedure contemplated N r the Act. X
XXXXX” ~

9. The object;o\, e Act to acquire
any land for public purpose or for any
company would be frustrated if steps
taken by the authorlty in acquiring any
land are mterfered by the civil court on
approach,being made by the land owner.
So when @ suit is filed to invalidate any
ffakcuonkktaken in pursuance of the Act, civil
“ court should be loathe to exercise power
- and’ before hearing the suit on merit,
\ the question of

) maintainability of the suit. In the present
> case, had the learned Munsif taken pains
to decide the question of maintainability
and decide the same against the plaintiffs,
the present writ petition would not have

\Raghvendra Singh
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been filed. In our opinion, the decree
passed by the civil court being nullity
cannot be put to action and none f the
reliefs as praved for by the petltlo \S“can
be granted. /‘*17*

10. In the result, Wn petltlon fails
and the same is dlsmlssed )

APPELLAT URISDICTION
DATED: AI.LAHABAD 04.03.2004
BEFORE

THE HON’BLE TARUN CHATTERJEE, C.J.
{Q THE I-ION’BLE DILIP GUPTA, J.

Sbécial Appeal No. 90 of 1995

...Petitioner
Versus
Unlon of India & others ...Respondents

Counsel for the Petitioner:
Sri K.P. Agarwal

Sri M.K. Mishra

Miss Anuradha Sundaram

Counsel for the Respondents:
Sri Ajit Kumar Singh
S.C.

Constitution of India-Article 311 (2)
Second Proviso Cl. (b) and 311 (3)-
Termination of Service-Departmental
enquiry-Dispensation with-Satisfaction
of disciplinary authority that it would not
be reasonable practicable to hold
enquiry-Dismissal order needs no
interference.

Held: Para 8, 10 & 11

From the order of the concerned
authority it is clear that reason was
recorded by him, in writing, in which it
has been clearly stated that it would not
reasonably practicable to hold the
enquiry. Since the authorities have
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followed the principle laid down in the
Second proviso (b) to Article 311(2) of
the Constitution, we are unable to
interfere with the order passed by the
learned Judge.

The writ petitioner appellant along with
his associates indulged in acts of
insubordination, indiscipline and
dereliction of duty, declared strike and
deserted their posts on 25.6.1979 in
complete disregard of their duties. In the
order it has been stated that the
petitioner as active participant of the
group absented himself from duty
unauthorisedly and indulged in various
acts of indiscipline and misconduct.

It has further been stated that any
attempt to hold departmental enquiry

will be frustrated by the collective action_

on the part of the aforesaid group and

the witnesses were unlikely to cooperate:
and give factual evidence and put all
impediments in the conduct of the —

enquiry.
Case law discussed:
1981 Lab. I.C. 881 (All)(FB)
AIR 1984 SC 1499
AIR 1986 SC 555
AIR 1986 SC 617
AIR 1985 SC 1416
(1997) 10 SCC 430 , -
(1997 3 SCC 68

(Delivered by Hon’Ble Tarun Chatterjee, C.J.)

1. By consent of the parties, this
Spec1al ) Appeal is taken-up for final

7 This appeal arises out of a
gment and order dated 4.1.95 passed
a learned Judge of this Court

dismissing the writ petition No.7649 of

1979 of the writ petitioner/appellant.

3. Having heard learned counsel
appearing for the parties and after going
through the impugned order and other

dlsobeyed lawful
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materials on record, we do not find any
ground to interfere with the order passed
by the learned Judge for the r¢ sons
mentioned herein-below.

4. In the writ app'licati\(‘)n /the writ
petitioner-appellant had challenged the
order of his dismissal from service. He
was Naik Radio Operator in the
employment of, Central Reserve Police
Force, constitut d under Section 3 of the
Central ReservePohce Force Act, 1949.
The case agalnst the writ petitioner was
that he, along with some other members
1ndulged~f,m acts of insubordination,
indiscipline and dereliction of duty and
command, declared
i e and deserted the post and duties on
> June, 1979. The only plea, which
was raised by the learned counsel for the

)" appellant in support of his contention, was

that there was no justification on the part
of the authorities to hold that there was
reasonable practical reason not to hold
any enquiry into the allegations made
against the appellant. Article 311 of the
Constitution clearly provides for holding
an enquiry before any punishment is
inflicted on an employee. As noted here
in earlier, it is an admitted position that
the order of dismissal was passed without
holding any enquiry and without giving
any reasonable opportunity of hearing to
the writ petitioner- appellant.

5. Mr. Agarwal, learned counsel
appearing on behalf of the appellant
placed implicit reliance on a full Bench
decision of this Court in the case of
Maksudan Pathak versus Security
Officer, Eastern Railway, Mughal
Sarai, reported in Lab. I.C. 1981 881 in
which it has been held that the enquiry
could be dispensed with only on the
satisfaction of the concerned disciplinary
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authority. In Sengara Singh and others
Versus State of Punjab and others
reported in AIR 1984 S.C. 1499 where
no enquiry was held in terms of Article
311(2) of the Constitution, it was held that
it was not open to the authority to dismiss
the appellant without holding such

enquiry.

6. It is true that Article 311(2) of the
Constitution lays down that no such
person who is a member of a Civil
Service of the Union or an all-India
Service or a Civil Service of a State or
holds a civil post under the Union or a
State shall be dismissed or removed or
reduced in rank except after holding an

inquiry in which he has been informed of

the charges against him and given

reasonable opportunity of being heard in-

respect of those charges. If we apply thi

provision of Article 311(2) of('¢t
then we have no- other

Constitution,
alternative but to set aside the ordefs of
the learned Judge as well Uas of the
authority. But in our view fsuch ‘situation
has not happened in the instant case.
Before we go into this questien we may
refer to clause (b) of the Second proviso
to Article 311 (2) the Constitution
according to which' Article 311(2) of the
Constitution shall -not apply “where the
authority el powered to dismiss or
remove a ‘p: rson or to reduce him in rank
is sat1sﬁ kd:that for some reason, to be
recorded by that authority in writing, it is

@ot reasonably practicable to hold such

7. We may also refer to Article
31 1(3) of the Constitution which pr0V1des
>that if a question arises whether it is
reasonably practicable to hold such
enquiry as is referred to in clause (2), the
decision thereon of the authority
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empowered to dismiss or remove such
person or to reduce him in rank hall be
final. ‘ :

8. If clause (b) of/ the Second
Proviso to Article 311(2) the
Constitution could be made- apphcable in
this case, then we are unable to find any
infirmity in the »order ir»passed by the
learned Judge. TO ind-out the solution,

we have examine the materials on record
and also the Drder passed by the authority
regarding his. dismissal. While passing

the order. Of dlsmlssal the authority has

acts and circumstances, any attempt

1 “hold departmental inquiry by serving a

written charge sheet and following other

" procedures in the manner provided in the

Central Reserve Police Force Rules, 1955
will be frustrated by the collective action
on the part of the aforesaid group.
Moreover, most of the witnesses are
agitators themselves and have committed
act of indiscipline and are unlikely to
cooperate and give factual evidence and
are likely to put all types of impediments
in the conduct of inquiries. It is,
therefore, not reasonably practicable to
hold an enquiry.”

Therefore, in our view, the
submission of Mr. Agarwal that Article
311(2) of the Constitution should have
been followed in the present case cannot
be accepted. From the order of the
concerned authority it is clear that reason
was recorded by him, in writing, in which
it has been clearly stated that it would not
reasonably practicable to hold the
enquiry.  Since the authorities have
followed the principle laid down in the
Second proviso (b) to Article 311(2) of
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the Constitution, we are unable to
interfere with the order passed by the
learned Judge. The decision in Satyavir
Singh Versus Union of India reported
in A.LLR. 1986 S.C. 555 on which Mr.
Agarwal has relied upon also clearly
shows that where the disciplinary
authority feels that crucial and material
evidence will not be available in an
inquiry because the witnesses who could
give such evidence are intimidated and
would not come forward and the only
evidence which would be available are of
police-men, police officers and senior
officers would only be peripheral and
cannot relate to all the charges and that,
therefore, leading only such evidence may
be assailed in a court of law as being a
mere farce of an inquiry and a deliberate

attempt to keep back material witnesses;

the disciplinary authority would b
justified in coming to the conclusion't
an inquiry is not reasonably prac\t\iig:’féible‘: -

9. We may at this stage also refer to
the decision of the Supreme Court in
Shivaji Atmaji Sawant- V., “State of
Maharashtra and another-'reported in
AIR 1986 SC 617. In this case the order
of dismissal was passed under clause (b)
of the Second pro(asoito Article 311(2) of
the Constltutlon Qf India. The order of

ulge in acts of insubordination and
cipline and were instigating them to
; their lawful duties,
))inciting them to violence and willfully
> disobeying orders of their superior
officers and that these acts had created a
situation whereby the normal functioning
of the Force in Bombay had been
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rendered difficult and impossible and
thereby any attempt  to hold. a
departmental enquiry would be” frustrated
by the collective action of those persons.
The Supreme Court upheld the
termination order. ) Z

10. Similar situati
this case. The wr
along with his asso ates indulged in acts
of insubordinat n,” indiscipline and
dereliction of- duty, declared strike and
deserted their Jposts on 25.6.1979 in
complete dlsregard of their duties. In the
order it has been stated that the petitioner
as. ac ve participant of the group absented
self from duty unauthorisedly and
ulged in various acts of indiscipline

1 has arisen in

‘and misconduct.

11. It has further been stated that
any attempt to hold departmental enquiry
will be frustrated by the collective action
on the part of the aforesaid group and the
witnesses were unlikely to cooperate and
give factual evidence and put all
impediments in the conduct of the

enquiry.

12.  The scope of CL (b) of the
second proviso to Art. 311(2) and of Art.
311(3) came up for consideration before a
Constitution Bench of the Supreme Court
in Union of India v. Tulsi Ram Patel,
reported in AIR 1985 SC 1416. While
construing the clause “it is not reasonably
practicable to hold such enquiry” used in
CL (b) aforesaid, it was held:-

“Thus, whether it was practicable to
hold the inquiry or not must be judged in
the context of whether it was reasonably
practicable to do so. It is not a total or
absolute  impracticability =~ which is
required by Cl. (b). What is requisite is
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that the holding of the inquiry is not
practicable in the opinion of a reasonable
man taking a reasonable view of the
prevailing situation. It is not possible to
enumerate the cases in which it would not
be reasonably practicable to hold the
inquiry, but some instances by way of
illustration may, however, be given. It
would not be reasonably practicable to
hold an inquiry where the government
servant, particularly through or together
with his associates, so terrorizes, threatens
or intimidates witnesses who are going to
give evidence against him with fear of
reprisal as to prevent them from doing

b3

SO....

13. With regard to Art. 311(3) of the
Constitution after pointing out that where
a Government servant is dismissed

removed or reduced in rank by applymg\

clause (b) or an analogous provision,
the service rules and he approaches elthéf
the High Court under Art. 226Vpr the
Supreme Court under Art. 32/ the- Court
will interfere on grounds: Well\estabhshed
in law for the exercise of judicial review
in matters where admlnlst tive discretion
is exercised, it was‘held :-

“If the cour€ [ﬁnds that the reasons
are irrelevant, then the recording of its
satisfaction by the disciplinary authority
would be'ﬁ an-abuse of power conferred
it by Cl. (b) and would take the case
out of he: purv1ew of that clause and the
Amp gned order of penalty would stand
alidated. In considering the relevancy
‘of the reasons given by the disciplinary

- authority the court will not, however, sit

)in judgment over them like a court of first
> appeal. In order to decide whether the
reasons are germane to Cl. (b), the court
must put itself in the place of the
disciplinary authority and consider what
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in the then prevailing situation a
reasonable man acting in a reasonable
way would have done. The matter. will
have to be judged in the light of the then
prevailing situation and not as“if the
disciplinary authority wa ec1d1ng the
question whether the 1nqu1ry“ should be
dispensed with or not in, ‘the cool and
detached atmosphe,r £ a court room,
removed in time from the situation in
question. Where two views are p0s51ble
the court w1lldechne to interfere.”

14. k\\anythe material on record, it is
not possible for us to take a view that
was an abuse of power by the

& dlsmphnary authority in invoking clause
~(b). The Commandant 3 Signal Battalion
\fCRP Force, Rampur who passed the order

of dismissal was the best authority on the
spot to assess the situation in the
circumstances prevailing at the relevant
time and we do not find any good ground
to interfere with the view taken by him in
this behalf. As pointed out in the case of
Tulsi Ram Patel (supra) in such matters
the Court will not sit in judgment over the
relevancy of the reasons given by the
disciplinary authority for invoking clause
(b) like a Court of first appeal.

15. The Supreme Court in
Chandigarh Administration and others
Vs. Ex. S.I. Gurdit Singh reported in
(1997) 10 SCC 430 and in the case of
Union Territory, Chandigarh and others
Vs. Mohinder Singh reported in (1997) 3
SCC 68 clearly upheld that the dismissal
orders passed under clause (b) of the
second proviso to Article 311(2) of the
Constitution after dispensing with the
regular departmental enquiry for the
reason that witnesses would not come
forward to depose against the employee
freely.
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16. According to Mr. Agarwal, the
strike was only for one day and steps for
removal of the writ petitioner-appellant
was taken after 35 days. It cannot be
contended that since the authorities had
taken the decision after 35 days to remove
the writ petitioner-appellant from service,
the provisions of Article 311(2) of the
Constitution should have been followed
as we are of the firm view that it was not
reasonably practicable to hold the enquiry
and the gap of 35 days would not have
changed the situation.

17. We are, therefore, not inclined to
interfere with the order passed by the
learned Judge. Accordingly, the appeal is

dismissed. There will be no order as to

costs.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 23.3. 2004

BEFORE
THE HON'BLE S.P. SRIVASTAV/ ;’J.
THE HON’BLE UMESHWAR PANDEY,

Civil Misc. Writ Petiti 688 of 2004

Anish Kumar Mishra - - ...Petitioner
Versus
State of U.P. and qt;hérs ...Respondents

Counsel for ifhé"vPetitioner:
Sri P.C. Pandey
Sri A.K. Sinha

Counsel for the Respondents:
&‘~~‘;Sr| Brahmdeo Misra,

/Natural Justice-Domicile Certificate
> granted Assistant Collector-Subsequent
cancellation without affording any
opportunity to petitioner of being heard-
Impugned order passed in violation of
principles of natural justice-quashed.
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Held- Para 7

Mere knowledge of the f'eaniry
proceedings or presence at the héa‘ri‘ng is
not enough. The person, who is going to
be adversely affected must be informed
of all the material which may be utilized
against him so that he may have the
opportunity to adducethe additional
evidence or material of, probatlve value
which might deter ‘the enquiring
authority from makmg the finding as
indicated above. °
Case law dlscugsed
1984 (3) All ER. 201
IT 1992 (6) SC 673
(1993) UPLBEC 25 (SC)

N (Dehv red by Hon’ble S.P. Srivastava, J.)

‘71’i't/Heard the learned counsel for the
pétitioner.

2. Learned Standing Counsel
representing the respondents no. 1 to 4
has also been heard.

It may be noticed that inspite of
repeated opportunities having been
provided to file a counter affidavit in
opposition to the writ petition, no counter
affidavit has been filed so far inspite of
the fact that on 23.2.2004 it was made
clear that no further time for filing the
counter affidavit will be granted.

3. The petitioner has asserted that
Up Zila Adhikari/Deputy  District
Magistrate, Bhadohi, who was also
functioning as Assistant Collector, had
granted demicile certificate in favour of
the petitioner dated 10.7.2002 certifying
in favour of the petitioner dated 10.7.2002
certifying that he was a permanent
resident of village Kandhiya, Tehsil-
Bhadohi, District- Sant Ravi Das Nagar.
However, the aforesaid certificate was
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subsequently, vide the order dated
5.1.2004, a copy of which has been filed
as Annexure- 4 to the writ petitioner,
cancelled with the direction to initiate the
disciplinary proceedings against the
Lekhpal who had submitted the report and
for lodging a First Information Report
initiating criminal proceedings against the
present petitioner.

4. The grievance of the petitioner is
that the aforesaid order proceeds on the
basis of the evidence which was never
brought to the notice of the petitioner and
further that the aforesaid order stands
vitiated in law as it has been passed
without affording any opportunity to the
petitioner of being heard.

5. The contention of the petitioner IS

that the impugned order which visits_th
petitioner with penal consequences ou;

not to have been passed without: affordlng

affected party.

6.

affording any opportunity of hearing to
the petltloner have not been controverted
by filing any counter affidavit and can
safely be accepted as correct.

The rules of natural justice can
‘operate in areas not covered by any law
“.validly made and are evolved to ensure
fair> adjudication whenever rights of an

- individual are affected. They are aimed to

))secure fair play in action and prevent
> miscarriage of justice. One of the first
principles of natural justice is that you
must not permit one side to use means of

[2004

influencing a decision which means are
not known to the other side. It hasto be
emphasized that any person?’g en if
represented at any enquiry who is to be
adversely affected by any decision therein
should not be left in the dark\as,to the risk
of the finding being made epriving him
any opportunity to add ce ‘evidence or
material of probativ alue which, had it
been placed before the decision maker,
might have deterr ,;ihlm from making the
finding even through it cannot be
predicated that it cannot inevitably have
had that result ‘Observation to this effect
oceurring - ni the decision of the Privy
Counsel in the case of Mohan Vs. Air ,

& Newzealand Ltd. and others, reported in
indicate that mere knowledge of the

48 “(3) All ER 201 at 210 clearly

nquiry proceedings or presence at the

" hearing is not enough. The person, who is

going to be adversely affected must be
informed of all the material which may be
utilized against him so that he may have
the opportunity to adduce the additional
evidence or material of probative value
which might deter the enquiring authority
from making the finding as indicated
above. As a matter of fact the Apex Court
in its decision in the case of State Bank of
India and others Vs. D.C. Aggarwal and
another, reported in JT 1992 (6) Supreme
Court 673 (1993) 1 UPLBEC 25 (SC) has
clearly held that taking action against a
person on the basis of certain material or
evidence without bringing the same to the
notice of such person is violative of
procedural safeguards and contrary to fair
and just enquiry.

8. Considering the fact and
circumstances as brought on record,
sufficient ground has been made out for
interference by this Court.
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9. Accordingly, this writ petition
succeeds and the impugned order dated
5.1.2004 is quashed with the liberty to the
concerned authority to proceeds afresh in
accordance with law against the petitioner
and pass a fresh order after affording him
reasonable opportunity of being heard.

Ordered accordingly.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 12.03.2004

BEFORE
THE HON’BLE M. KATJU, J.
THE HON’BLE R.S. TRIPATHI, J.

Civil Misc. Writ Petition No. 44463 of 1997 -

Param Singh and others
Versus
State of U.P. and another ..

...Petitionen

Counsel for the Petitioner:
Sri Pankaj Mithal

Counsel for the RespondentS' /
S.C.

Land Acquisition A __18-Reference
under-Application > for-Limitation-Award
passed on 26.2.1992-Application for
reference under S. 18 filed on 30.7.1996-
Applicants ‘came to know about the
award on 3.6.1996- -Application, held,
within tlmefDlrectlon that notice with
copy (of award must be sent either by
Regd. Post or personally though some
‘messenger or through coureer and if
<. service is not effected in that manner,
. ‘then notice with essential contents of
~ award should be published in newspaper

- ~ having wide circulation-in the area.

> Held: Paras 11 & 11

In our opinion the notice alongwith the
copy of the award must be sent to the

.Responc[ent“‘;:j;,,’ "
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person concerned either by Registered
A/D post or personally through some
messenger or by courier, and if, servlce is
not affected in that manner then the
notice with the essential contents of the
award should be published (in some well
known newspaper havmg wide
publication.

In the present case in  the counter
affidavit it has only been stated that the
award was published by pasting it in the
notice board of the office of the SLAO
and by beat of drums (munadi). In our
opinion thls is not adequate and hence
we have to conclude that proper notice
of the award was not given to the
itioners, and they came to know of
- ~award only on 3.6.96. The

=«;appllcat|on under S. 18 was filed well
\W"thln 6 months of that date.

ase law discussed:
AIR 1961 SC 1500

 AIR 1963 SC 1604

JT 1995 (2) SC 572

AIR 1989 Petitioner & H 261
AIR 1985 Guj. 170

1989 LACC 246

(Delivered by Hon’ble M. Katju, J.)

1. This writ petition has been filed
against the impugned orders dated 4.10.97
Annexure-5, 6 and 7 to the writ petition
and for a mandamus directing the
respondents to forward the reference
application under section 18 of the Land
Acquisition Act for decision by the
District Judge, Ghaziabad.

Heard learned counsel for the parties.

2. In this case it appears that the
award was given by the Special Land
Acquisition Officer on 26.2.92 and the
application under section 18 of the Act
was filed only on 30.7.96. That
application has been dismissed by the
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impugned order as time barred. Aggrieved
this petition has been filed in this Court.

Section 18 of the Land Acquisition
Act states that every application under
section 18 shall be made: -

“(a) if the person making it was
present or represented before the
Collector at the time when he made his
award, within six weeks from the date of
the Collector’s award;

(b) in other cases, within six weeks
of the receipt of the notice from the
Collector under section 12, sub-section
(2), or within six months from the date of
the Collector’s award, whichever period
shall first expire.”

3. In the present case the applicatio\n'

was filed after a delay of more than four-
years. It has been stated in paragraph 11~

of the petition that the petitioners came

know about the award dated 25. 2. 92 fof

the first time on 3.6.96 wh

villagers whose land was' si~milarly
acquired  went collect  the
compensation.

4. 1t is stated in paragraph 8,9 and

10 of the petition-th he petitioners or
their representative wére not present when
the award was given and no information
was given, by ‘the SLAO that the award
would be | p;k nounced on 25.2.92. Learned
counsel for the petitioner has submitted
that the. date of the award should mean the
date’ of knowledge of the award as held by

< the Supreme Court in Harish Chand Raj
« Singh v. Deputy Land Acquisition
AN Officer, AIR 1961 SC 1500; State of
)) Punjab v. Qaisar Jahan Begum, AIR
> 1963 SC 1604; State of Punjab v.
Satindra Bir Singh JT 1995 (2) SC 572,
Jaswant Rai v. Land Acquisition
Collector, AIR 1989 Punjab & Haryana
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261; Rajat Hirabhai Motibhai v. Deputy
Collector, AIR 1985 Gujrat 170; Usaf v.
Collector ,1°989 LACC 246. o

5. In the counter affidavit’ lt/has been
stated that due information was' given of
the declaration of the ~award dated
26.2.92. Notice of the a wrd was pasted
on the notice Board of xthe office of the
SLAO and copy;;o the said notice was
also sent for pubhc advertisement
(munadi) through the chainmen (peon) in
the concerned /village. True copies of
these n0t1ces are CA-1 and 2 to the
“affidavit. It has further been
1 ‘paragraph 8 of the counter
it that other nearby land holders

0 \VZZ\Kale and Gajraj son of Harchander

iled their application under section 8 of
the Land Acquisition Act well within time
ie. in the year 1992 and hence the
contention of the petitioner that they had
knowledge of the award for the first time
on 3.6.96 cannot be accepted. Even from
3.6.96 the reference was barred by time as
the petitioner has filed the same after six
weeks.

In our opinion this petition deserves
to succeed.

6. There is no dispute that petitioner
or his representatives were not present
when the award was delivered. Hence
clause (a) of the proviso to section 18 (2)
does not apply. As regard clause (b) this
is in two parts. The first part states that
the application has to be moved within six
weeks of receipt of the notice from the
Collector under section 12 (2).

7. There is no allegation in the
counter affidavit that the Collector sent
any notice to the petitioner. In our opinion
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mere pasting on the notice board or
munadi (beat of drums) does not amount
to notice from the Collector under section
12. Hence it has to be held that the period
of limitation is six months from the date
of the Collector’s award. It is well settled
that date of award means the date of the
knowledge of the award as held in the
aforementioned decisions.

8. In our opinion the mode of notice
by beat of drums (munadi) is totally out
dated in this modern age. If an award is
given it should be communicated by the
Collector as required by section 12 (2),
which states: -

“the Collector shall give immediate

notice of his award to such of th

persons interested as are not personally'
their representatlves )

present or by
when the award was made”

9. The obligation on the CoIl"c{or 1S
not only to intimate the pass/ !
award but to communicate the essential
contents of the award if- not a copy of it
vide AIR 1995 ,Gu'rat 170. This is
necessary to enable tenure holder to
exercise his valuable right under section
18 within the tlmé prescrlbed

10. In our opinion the notice
alongw1th the copy of the award must be
sent to the person concerned either by
Reg1stered A/D post or personally
through 'some messenger or by courier,
d if service is not affected in that
nner then the notice with the essential

- contents of the award should be published

/in some well known newspaper having
> wide publication.

11. In the present case in the counter
affidavit it has only been stated that the
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award was published by pasting it in the
notice board of the office of the SLAO
and by beat of drums (munadi). In ¢
opinion this is not adequate and hence we
have to conclude that proper notme of the
award was not given to the petltloners
and they came to know. of the award only
on 3.6.96. The apphcatlon under S. 18
was filed well within 6 ‘months of that
date.

For the reasons given above this
petition is a}lowed Impugned orders are
quashed.( The Collector is directed to
make, the reference to District Judge under
sectlo 1 1‘8 forthwith.

' APPELLATE JURISDICTION
) CIVIL SIDE
DATED: ALLAHABAD: 15.3.2004

BEFORE
THE HON’BLE M. KATJU, J.
THE HON’BLE R.S. TRIPATHI, J.

First Appeal No. 135 of 1997

Moradabad Development Authority
...Appellant
Versus

Hussain Bux and others ...Respondents

Counsel for the Appellant:
Sri P.K. Singh
Sri A.K. Misra

Counsel for the Respondents:
Sri V.P. Rai

Constitution of India, Article 226-Land
Acquisition Act-S. 18-Acquisition of
land—Award of compensation—
Scandalous practice going on in Western
U.P. districts in collusion with certain
judicial officers-As a result exorbitant
compensation is being awarded by
reference courts under S. 18 of L.A. Act
in collusion between certain
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unscrupulous lawyers and certain
dishonest judicial officers being
disrepute to entire judiciary in State of
U.P.—Appropriate directions issued to
Administrative Committee, which
appointed a committee of two Hon’ble
Judges to probe into such scandalous
practice.

Held- Paras 5 & 6

A scandalous practice is going on in the
District Courts of Western U.P. e.g.

Ghaziabad, Bulandshahr, Meerut,
Muzaffarnagar, Moradabad, Gautam
Budha Nagar, Agra, Aligarh etc.

obviously in collusion with some Judicial
Officers. As a result exorbitant
compensation is being awarded by the
Reference Courts under Section 18, and

this is usually done in collusion between_

certain unscrupulous lawyers and certai:

dishonest Judicial Officers, and this is:
bringing disgrace to the entire ]ud|C|ary;

in the State of U.P.

We directed that the “aforesaid
judgments and other similar Judgments
be placed before the Administrative
Committee of the - ngh Court.
Accordingly, the matte \was placed
before the Admlmstratlve:Commlttee in
its meeting on, 12.3‘2004 and the
Administrative Com ; e constituted a
Committee under the Chairmanship of
Hon’ble Dr. Justice BS Chauhan with
Hon’ble Mr. Justlg;e "Ashok Bhushan as
member to {probe into this scandalous
practice which is going in the District
Courts of Western U.P.

Case law discussed:

F.A..No. 247 of 1997 decided on 5.3.2004
F..A. No. 254 of 1997, decided on 3.3.2004

Q. F:A. 251 of 1997 decided 3.3.04

\..No. 153 of 1997, decided on 3.3.2004

" (Delivered by Hon’ble M. Katju, I.)

1. Heard learned counsel for the
parties.
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This appeal has been filed against the
impugned judgment of the Court below
dated 24.12.1996 by which  the
compensation at the rate Rs. 80/- s
granted by the S.L.A.O/ 'has’ been
enhanced to Rs. 270 perii q.m by the
Court below.

First Appeal\ No.” 247  of 1997
(Moradabad - Development Authority v.
Shami Ahmad) decided on 5.3.2004, and
in First Appeal Nos. 251 of 1997, 253 of
1997 -and 254 of 1997 (Moradabad
Develapment Authority v. Chidda and
Moradabad Development

7L vs. Gafar and others;
Moradabad Development Authority v.

Tofisan and others) decided on 3.3.2004.

3. Following the aforesaid decisions
this appeal is allowed. Impugned
judgment of the Court below is set-aside,
the award of the S.L.A.O. is restored.

4. In First Appeal No. 981 of 2002
(Agra Development Authority v. State of
U.P.) decided on 5.3.2004, we observed
that litigations are being purchased in
relation to land acquisition cases in
Western Districts of U.P. by certain
unscrupulous lawyers and/or others in
collusion with certain Judicial Officers
and this practice is bringing the entire
judiciary of the State into disrepute.

5. In First Appeal No. 247 of 1997,
Moradabad Development Authoroity v.
Shami Ahmad (Supra) we had observed
that a scandalous practice is going on in
the District Courts of Western U.P. e.g.

Ghaziabad, Bulandshabhr, Meerut,
Muzaffarnagar, = Moradabad, Gautam
Budha Nagar, Agra, Aligarh etc.
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obviously in collusion with some Judicial
Officers. As a result exorbitant
compensation is being awarded by the
Reference Courts under Section 18, and
this is usually done in collusion between
certain unscrupulous lawyers and certain
dishonest Judicial Officers, and this is
bringing disgrace to the entire judiciary in
the State of U.P.

6. We directed that the aforesaid
judgments and other similar judgments be
placed before the  Administrative
Committee of the High Court.
Accordingly, the matter was placed before
the Administrative Committee in its
meeting on  12.3.2004 and the

Administrative Committee constituted a

Committee under the Chairmanship o

Hon’ble Dr. Justice B.S. Chauhan with"

Hon’ble Mr. Justice Ashok Bhushan as

member to probe into this scandaid’uk‘sfff

practice which is going in the. DlStI'}Ct
Courts of Western U.P. N\

7. Let a copy of this judgment be
placed before Hon’ble Dr. ;,IUStice B.S.
Chauhan and Hon’ble Mr tstice Ashok
Bhushan for cons1derm “:the appropriate
- concerned Judicial
Officers in thesé matters Serious and
strong action must- be taken against those
involved in t}ns ‘nefarious practice which
is giving a. bad to the entire judiciary of
Uttar ,Pradgsh
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ORIGINAL JURISDICTION
CIVIL SIDE RN
DATED: ALLAHABAD: 5.3.2004

BEFORE
THE HON'BLE A.K. YOG, J. |
THE HON’BLE V.C. Mi: RA J.

Civil Misc. Writ Petit'on N\ .9400 of 1997

Sri Ravi Narain M vnya'and others
..Petitioners

The State of U P‘ énd others
...Respondents

Counsel for the Petitioners:

Counsel for the Respondents:
Sri Anil Tiwari

)" Sri Vishnu Pratap

Sri A.K. Mishra

S.C.

Constitution of India, Article 226-
Mandamus- Land acquisition-
compensation award in favour of

petitioners/tenure holders/owners-
Payment of compensation illegally to
society, which played fraud and mis

representation—only for recovery-
inordinate delay in filing F.L.R.-
Directions issued to initiate
departmental inquiry against erring

officers-Directions also to D.M. to ensure
adequate action under  societies
Registration Act- apart from criminal
proceedings on basis of F.I.R. lodged
against officers of society who played
fraud- To ensure recovery of embezzled
amount-D.M. and S.S.P. directed to take
coercive measures including arrest.

Held- Para 21

In the above state of affairs, we deem it
appropriate to direct the District
Magistrate, Allahabad, and Chief
Secretary, Government of U.P., Lucknow
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to take requisite steps and initiate
departmental enquiry forthwith against
concerned erring officers and, if
necessary, suspend the delinquent
officer’s whose integrity is doubtful. An
officer who indulges in and colludes with
others to misappropriate money by
playing fraud, does not deserve to be in
the office even for a moment. The
District Magistrate shall also ensure
adequate  action under  Societies
Registration Act in accordance with law,
apart from criminal proceedings on the
basis of the F.I.R. lodged against the
officers of the Society who are
responsible in playing fraud. In order to
ensure recovery of the embezzled
amount, the District Magistrate,
Allahabad and the S.S.P., Allahabad shall
take all steps including arrest, etc. and

other coercive measures against Jai

Prakash Ojha, the then Secretary of th:
Society forthwith. p

(Delivered by Hon’ble A K. Yog, J )

1. Heard learned counselsf /or, the
parties. Perused the record of the casg.

2. Facts of the casex red for the
adjudication of the issues: raIsed in this
petition are not in dispute and briefly
stated as follows — ‘

3. Thec petltmner are admittedly
recorded tenure holders/owners of Khasra
plot no. 790 situate in Mauza Puresurdas,
Pargana’ Jhuns1 district ~ Allahabad
measur1ng‘~/7752 sq. yards (2 Bighas 17
Biswas). Petitioners entered into an
reéﬁaeht to sell the land in question on
~May 18, 1983 with Prayag Upniveshan
Avas Evam Nirman Sahkari Samiti
) Limited, Balrampur—House, Allahabad,
_ for short called ‘the society’. It is also not
“in dispute that sale deed, on the basis of

said agreement was not executed, and the
said deed was impounded under Indian

Land AchISItIOI’l Act

.6;1990 and 26.6.1990
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Stamp Act, the Society failed to get the
sale deed executed and the petitioners
finally gave notice dated March 4, 1991,
revoked the agreement to sell in favour of
the Society. o (O o

4. In para 6 of the wmt‘kpetltlon it is
stated that petitioners continued to be
recorded as owners of the- land in question
and this avermen has not been disputed
vide para 5 of the counter affidavit (sworn
by Gyan Prakash Srivastava filed on
behalf of the contestmg respondents).

NS72NN /State Government  issued
notlﬁcatlon under Sections 4 and 6 of the
which was
in daily newspaper dated
respectively.
vide para 10 of the writ

N

Petitioners,

)" petition contends that office bearer oaf the

society had obtained a Vakalatnama from
them before cancellation of the agreement
i.e. 4.3.1991 on the pretext that they shall
pursue the ‘Land-Acquisition”
proceedings before concerned authorities
and on the basis of that Vakalatnama, the
Society filed writ petition no. 2255 of
1991 in this Court challenging the
aforesaid notifications under Land
Acquisition Act.

6. It is not necessary for us to go
into the details of the said writ petition
since parties to the present proceedings
are not challenging the ‘Land
Acquisition’ proceedings which
ultimately culminated into ‘compensation
award’ in favour of the petitioners who
are recorded as tenure holders.

7. Vide para 14 of the writ petition it
is pleaded that petitioners submitted
representation dated 27.12.1991 to the
respondent no. 3/Special Land
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Acquisition Officer bringing to the notice
of the parties that no sale deed was
executed in favour of the Society and that
no person except the petitioners, were
entitled for compensation in respect of the
land in question. It was also prayed that
compensation be not paid to any one
without  petitioners’  consent  and
verification. A true copy of the said
representation dated 27.12.1991 has been
filed as Annexure 1 to the Writ petition.

8. In para 16 of the writ petition it is
stated that, without giving opportunity of
hearing or notice to the petitioners or
obtaining consent of the petitioners an
order dated 2.6.1992 was passed and a

cheque was also prepared for payment of

compensation to the Society. It has also

come on record that cheque was prepared
on 2.6.1992 itself and on the following -

day i.e. 3.6.1992 encashed it from't
bank. It appears that petitioners again on
10.6.1992 made a representation ob]ectmg
payment of compensation to! & X

person, copy of the said¢ represenfatlon is
Annexure 2 to the writ petl

9. It will s/\ ; to’ mention that
petitioners continued to approach concern
authorities asking for/'no payment’ under
compensation award to any one including
the society " and also finally made
complaint to the concerned authorities.

It is also contended that the

as an abundant caution,
a  representation  dated
to the  Commissioner,

N Allahabad Division, Allahabad protesting
)) against payment in favour of the society.
> The commissioner in turn vide order
dated 11.6.1992 directed the District
Magistrate, Allahabad to hold an enquiry
and to stop payment. The Special Land
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Acquisition Officer also passed an order
dated 10.6.1992 stopping payment of the
cheque. True copy of the ord
10.6.1992 and 11.6.1992, referred to
above have been filed as Annexuxes 3&4
to the writ petition respecthel —/

11. The Spemal Land Acquisition
Officer in comphance with  the
Commissioner’s order “dated 11.6.1992,
after giving an opportunity of hearing to
the Society, Vldc order dated August 23,
1994/Annexure /7 to the writ petition held
that payment in favour of the Society is
illegal, that ‘the society played fraud by
cone hng relevant material facts, it
ded in receiving and encashing the
ue./In this order it was also directed

that F.LR. should be filed against the

erson responsible for such fraudulent act.

12. In pursuance to the aforesaid
order dated August 23, 1994, Collector
issued another order dated April 27, 1995
requiring S.D.M. Chail, Allahabad to
recoverk the amount fraudulently received
by the Society, by taking steps under
Revenue Recovery Act. In pursuance
thereof Tahsildar issued a recovery
citation dated 1.8.1995 against the
Society.

13. The Society, being aggrieved
filed writ petition no. 30168 of 1995-
Prayag Up Niveshan Avas Evam
Nirman Sahkari Samiti, Balrampur Vs.
Special Land Acquisition Officer,
Allahabad and others (including present
petitioners and prayed for quashing of the
aforesaid order dated 23.8.1994/Annexure
7 to the Writ petition as well as the
consequential order of recovery dated
27.4.1995/Annexure 8 to the writ petition
and recovery citation dated 1.8.1995.
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14. Operative portion of the
judgment and order dated January 8,
1996/Annexure 9 to the writ petition,
passed in the aforesaid writ petition
reads—

113

“In the result, the writ petition is
allowed and the impugned notification
Annexure VII and VIII to the petition are
quashed . It is however, made clerk that
this decision will not in any manner
prejudice the right of respondents no. 1
and 2 to recover the amount in question in
accordance with law. There is no order as
to costs.”

15. Above quoted order/judgment

shows that Court rejected the prayer o

the petitioner- and specifically observed

that the said judgment was not to
prejudice in any manner rights of ‘ft
authorities to recover the amountk mn
question in accordance with law.-
respondent authorities, who 'have” filed
counter affidavit do not: plead “that any
appeal was filed against the said
judgment. S

16. The pentlon “have filed copy
of the letter dated (28.6.1996 written by
Special Land *’Acqulsltlon Officer, to the
petmoners/A keXure 10 to the writ
petltlon informing of the High Court
~and order dated 8.1.1996,
’ recovery certlﬁcate in

<jud ﬁient a review application has been
filed against aforesaid judgment ink High

- Court and compensation amount shall be

) paid to the petitioners in accordance with

when this amount is recovered from the
Society.

[2004

17.  We are conscious that the
Society has not been impleaded in: thls
petltlon kand that we are not”sitting
review or appeal over the Judgmen,\and
order of the High Court dated/S 1.1996
but we are constrained ‘to note from
perusal of the said ]udgm 1t and order
dated 8.1.1996, that it was not argued that
the High Court should not have interfered
and granted rehef ) the said petitioner
(society), in exe se’of its discretionary
jurisdiction , under Article 226,
Constltutlon Of India, once it was proved
that 8001ety had resorted to fraud and
m1srepresentat10n in misappropriating
compensatlon amount.

18 The facts of the instant case are

‘glaring.

The then Secretary of the Society,
apparently colluded with the Government
Officials (the then Special Land
Acquisition Officer) and ensured that
payment is made to the person acting as
the Secretary of the Society, and
succeeded din depriving the persons in
whose favour compensation award stood
(namely the petitioners). It is evident that
there was a pre conceived plan to play
fraud which is evident from the fact that
cheque was prepared on 2.6.1992 and it
was encashed on the following day i.e.
3.6.1992 ignoring the representation of
the petitioners requesting the then Special
Land Acquisition Officer not to make
payment to any other person.

19. A supplementary counter
affidavit (sworn by present Special Land
Acquisition Officer- Nagendra Sharma)
has been filed enclosing therewith
documents to show that a F.I.LR. dated
24.2.2004 has been lodged against one Jai
Prakash Ojha (the then Secretary to the
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Society), Tulsi Ram Gangwar ( the then
concerned Special Land Acquisition
Officer), and Dev Nath Singh ( the then
Chief Revenue Officer), coy of the said
F.LLR. dated 24.2.2004 is Annexure 2 to
the Supplementary Counter Affidavit.

20. Why there is inordinate delay in
filing the F.LR.? Annexure 1 to the
Supplementary counter affidavit is the
notice dated 21.2.2004 to Jai Prakash
Ojha, Secretary to the Society. Why
notice was not sent earlier immediately
after delivery of the High Court judgment
and order dated 8.1.1996/Annexure 9 to
the Writ petition. These are the matters to
be probed and require necessary action

against delinquent officers. This shows

complete apathy on the part of the officer:
to initiate enquiry in the matter. /

21. In the above state of affalrs

deem it appropriate to direct the\Dlstnct

Magistrate, ~ Allahabad, and
Secretary, Government of U P}
to take requlslte :

~Chief
ueknow

if
delinquent

concerned
necessary,

erring <
suspe

officer/s whose mtegr
officer who 1ndulges in and colludes Wlth
to mlsapproprlate money by

others

. pre eedings on the basis of the F.LR.
- lodged against the officers of the Society

- who are responsible in playing fraud. In

)) order to ensure recovery of the embezzled
vamount, the  District  Magistrate,
Allahabad and the S.S.P., Allahabad shall
take all steps including arrest, etc. and
other coercive measures against Jai
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Prakash Ojha, the then Secretary of the
Society forthwith. ~

22. We find that in para 20 of ‘the
Counter affidavit sworn (by. “Ghyan
Prakash Srivastava , filed on behalf of the
respondents, in reply to. the péra 36 of the
writ petition it is stated that only recorded
tenure holders are ntltled to receive
compensation, as such, there is a statutory

obligation of - the respondents to pay
compensatlon amount to the petitioners.

23. Learned Standing Counsel had
no ¢ answer ‘as to why compensation
amou t be not paid to the petitioners
-compensation award stands in

k:kfav ur of the petitioners. It has already
been found during enquiry, vide order

" Acquisition Officer/Annexure 7 to the

writ petition that the then Secretary of the
Society had succeeded in withdrawing
compensation amount by fraud and
having committed forgery and
misrepresentation, and also in view of the
judgment and order dated
8.1.1996/Annexure 9 to the writ petition
passed by this Court in Writ petition no.
30168 of 1995.

24. In the result, there appears to be
no logic or reason for depriving the
petitioners from receiving compensation
amount. In case, respondent authorities
had made payment of the compensation
amount to third person who was not
entitled to receive the same, it is the
respondent authorities to ensure recovery
but that cannot be an excuse/pretext to
deprive of the ‘compensation amount’ to
the rightful persons. We hold that the
petitioners are entitled to the relief
claimed in the writ petition.
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25. Accordingly, we issue a writ of
mandamus commanding the respondent
nos. 1,2,& 3 , their officers, employees,
agents, etc. to ensure payment of
compensation of the amount of Rs.
3,74,205.51 P. in lieu of compulsory
acquisition of the land in plot no. 790, in
Mauza Puresurdas, Pargana Jhunsi,
district Allahabad alongwith interest @
10% per annum simple interest within two
months from today.

26.  Writ petition stands allowed
with costs which we quantify at Rs.
10,000/- and to be paid to the petitioners
within two month from today.

27. Copy of this judgment shall be
sent to the District Magistrate, Allahabad, -
and the S.S.P., Allahabad and the Chief
Secretary, U. P Government, Lucknow )

within four weeks from today.
ORIGINAL JURISDICTION\
CIVIL SIDE
DATED: ALLAHABAD 17.03

v
.20D4

BEFORE
THE HON’BI.E“ a)
THE HON’BLE .N. SINGH, J.

Civil Misc. Writ Petit;ion No.5018 of 2004

Subhash Chandra & others ...Petitioners
U Versus

State of U ) .and another ...Respondents

;Coufnsel, for the Petitioners:

~_Sri Ashok Khare

"Sri:Sharad Chandra Singh

. Counsel for the Respondents:

" Sri Sudhir Agarwal
’S.C.

U.P. Higher Judicial Service Rules, 1975-
Rr. 5,6,16,17,18- Constitution of India,

[2004

Articles 14,16,233 (2)-advertisement for
HJS Examination—petitioners  being
eligible applied-Admit cards issued for
appearing in written examination-
declared successful in_ written
examination-called for interview initially
in January 2004-Meanwhile they were
selected and joined UP Judicial Service-
applied for permission through District
Judges, who forwarded to High
Court/Administrative Judge- Initially
accorded provision-Selection committee
not interview<on ground of ineligibility,
since they had “joined U.P. Judicial
Servuce-Therefgre ceased to be an
Advocate 'on ~“date of interview-Held,
there is no’logic to exclude a person
selected in Judicial Service and a person

in serwce other than judicial service does

t suffer such disqualification-Further

,,—inokauthorlty other than Full Court is

mpetent to decide
candldates- writs allowed.

ineligibility of

Held: Paras 43 & 101

A candidate like the petitioners, who
joins 'judicial service' after submitting
application form and permitted in
written examination, merely carries a
temporary kind of 'handicap/hurdle and
does not render ineligibility or
'disqualification' in its ordinary sense
and therefore, need not be normally
excluded/debarred except for very
compelling and relevant reasons. There
is nothing on record to show that the
petitioners as candidates of Higher
Judicial Service Examination shall not be
in a position to surrender their lien
and/or quit the posts held by them in
'Judicial service' by resigning if he is
offered 'appointment' in H.J.S. Under
Article 233 (2) of the Constitution.

In this case also, two candidates
working as Additional District Judges in
the Jharkhand State, were permitted to
appear in the interview, while the
petitioners were not allowed to appear in
interview, on the ground that, they
joined judicial service. It is clear
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violation of Article 14 & 16 of the
Constitution.

Case law discussed:

(1999) sccC

AIR 1987 AP 230 (FB)

AIR 1958 All. 323

AIR 1989 SC 509

(1981) 1 SCC 166

(1996) 4 SCC 596

(1949) 2 All ER 155 (CA)

AIR 1961 SC 816

AIR 1966 SC 1987

JT 2002 (3) SC 503

1979 Labour & Industrial Cases (NOC) 162
(Al

AIR 1969 All 594 (FB)
AIR 1985 SC 308

AIR 1969 P & H 178 (DB)
AIR 1967 SC 142

AIR 1974 SC 555

AIR 1981 SC 487

AIR 1983 SC 130

AIR 1978 SC 597

(Delivered by Hon'ble A. K. Yog, J. )

Subhash Chandra, Angad

present writ petition u der rtlcle 226,
Constitution of Ind praying for
following reliefs:- ‘

(i) issue a writorder or direction of a

suitable nature commanding the
' -to produce a copy of the
the selection committee
\the petitioners in eligible for
sideration and to quash the same.
te a writ, order or direction of a
suitable nature commanding the
respondents to forthwith interview
the petitioners for UP Higher
Judicial Service in pursuance to the
interview letters issued to them
within a period to be specified by
this Hon'ble Court.
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(iii) issue a writ, order or direction of a
suitable nature quashing the/ entire
proceedings of interview . a
direct de novo interview proce dmgs
to be conducted of all candidates
including the petitioners- and only
thereafter to declare the  final result.

(iv) writ, order or,dzrectwn in the nature

s on'ble Court may
proper under the
czrcumstances ,of the case.

(v) award cost 1o’ the humble petitioner

throughout of the present writ
petltlon

FACTS OF THE CASE:-

1.7 On behalf of High Court of
dicature at  Allahabad, Registrar
General of the Court published an
advertisement in News Paper dated 8"
June, 2000 inviting applications from
eligible persons for appearing in H.J.S.
Examination, 2000, Annexure no.l to the
writ petition.

2. Petitioners, vide para 5 to 20 of
the writ petition, contend that according
to the eligibility clause in the
advertisement, 1.1.2001 is the cut of date
for computing 7 years standing as an
Advocate: the petitioners as Advocate had
more than 7 years standing on 1.1.2001,
being eligible they applied in pursuance to
the advertisement, their application forms
were found in order; admit cards were
issued for appearing in the written
examination (held on 25" and 26"
November, 2000); after three years
written examination result was published
in December, 2003; petitioners were
called for interview initially scheduled on
8" 12™ and 15™ January, 2004;
petitioners meanwhile selected and joined
U.P. Nyayik Sewa (on 23-03-2001, 26-
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03-2001, 23-05-2001 and 25.05.2001 as
disclosed by the respondents); petitioners
applied for permission through concerned
District Judges who forwarded it to High
Court/respective Administrative Judges,
they were initially accorded permission;
petitioners appeared on the original dates
fixed for interview but later intimated of
change of dates; petitioners again
reported on the re-scheduled dates for
interview; and that the Selection
Committee did not interview these
candidates on the ground that they were
not eligible since petitioners had joined
U.P. Nyayik Sewa (i.e. they were in
judicial service) and therefore ceased to
be Advocate on the date of interview. The
petitioners, therefore, felt aggrieved.

3. We called for the original record«

of the case from the Registry. It show
that  these petltloners submltt

applications for permission to <appear in

interview through their concerned District
Judges who forwarded them to' the Court.
The office report dated ;1‘4 1.2001,

shows that Subhash ,

Quaiyam and Nar dra Kumar Singh

(three granted
respectlve

referred by the Registrar
eneral along with his note dated
~ 14.0.2002 to the Administrative Judge
SN who in turn referred the matter to the
))Hon'ble the Chief Justice for appropriate
>orders. The Hon'ble the Chief Justice,
presumably in exercise of powers of
under Chapter III, Rule 4, clause (A) sub-

‘circumstances,

[2004

clause 6 of the Rules, passed order dated
16.1.2004, which reads:-

“Permission cannot be gran ed in
view of the admitted fact that he}zas been
working as P.C.S (J) and *he cannot be
said to be a pleader or an A VOCate at the
time of interview”. » V

(Also quoted in para 16 of the counter
a

5. It féppeéfs in view of the
aforequoted. order dated 16.1.2004, other
three petftloners were also consequently
not\a\llowedto participate in the interview.

Pe ktloners who were not permitted
Y pear in the interview in the aforesaid
have filed this petition
the following grounds

rimarily on

” quoted below:-

(a) Because rule 5 specifies the source of
recruitment to the said service and
includes direct recruitment of pleaders
and advocates of not less than 7 years
standing on the first day of January of
next following the year in which the

notice inviting the applications is
published.
() B~

( ¢ ) Because a perusal of 1975 rule as
also the advertisement issued by the High
Court initiating the selection process
demonstrates that first day of the
succeeding year is the date for computing
eligibility of possessing 7 years length of
service as also the permissible age limit.

() Because clearly the date for
adjudging the eligibility has been
specified both under rules and the
advertisement initiating the recruitment
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process. Alternatively in the absence of
any such specification the last date for
submitting application form would be the
relevant date for consideration.

(e) Because on either of the aforesaid
two dates the petitioners were fully
eligible for appointment and suffer from
no in eligibility.

(f)  Because the petitioners can not be
held to be in eligible for appointment on
account of any subsequent facts which
comes into existence subsequent to the
aforesaid dates.

(h)
wrongly excluded from the selectios
process despite their success in th
written examination.

(k) Because even otherwise th decision
to  exclude  the petmoneifs from
consideration in interview is a decision
taken by the selection conm tee who has
no power in this regard. There does not
exist any decision \;ye full court of the
High Court holdlng he petitioners to be
in eligible. y

“interview the objection against his
e’ was noted in the selection
proceedings ~ but  such  candidate

commiittee and the matter referred to the
>full court of the High Court for final
decision on the candidature.

)" affidavit are
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(0) Because in a process of selection of
candidates who have qualified the wrttten
examination ought to be znterwew )
the same interview board in the same
proceedings so that the nwm for
awarding marks is in no manner affected
In such view of the matter i isessential in
the interest of justice that the entire
proceeding of int W of the all the
candidates be set aside with the direction
issued of holding- de novo interview
proceeding with regard to all candidates
mcludmg the petitloners

«:;}3(:6111:\ e’f/afﬁdavit (sworn by Sri P. K.
,Joint Registrar (Inspection), High
‘Allahabad), has been filed on

\ beh: alf of the Respondent no.2 only.

6. Para 9 to 13 of the counter
relevant wherein
'Advertisement' in question is admitted
and it is stated that 4103 candidates
applied in pursuant thereto; on scrutiny
385 candidates were permitted to appear
in the written examination held on
25"/26™ November, 2000, the petitioners
were issued admit cards to appear in the
examination, result was published in
December, 2003, and petitioners were
issued interview letters. It is pleaded by
the answering respondents that the
petitioners had, in the meantime, applied
for recruitment and got appointed to U. P.
Nyayik Sewa on the basis of the result
declared by the U.P. Public Service
Commission in the year 2001 and the
petitioners being in U. P. Nyayik Sewa
sought for permission for appearing in
interview.

7. In the rejoinder affidavit sworn by
Narendra Kumar Singh (one of the
petitioners) there is nothing in particular
except that in para 5 of the rejoinder
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affidavit, while replying to para 14 to 17
of the counter affidavit, it is stated that the
order of Hon'ble the Chief Justice dated
16.1.2004 was on the basis of the
application of one of the petitioners
(Angad Prasad), that the said order of the
Hon'ble the Chief Justice was not an order
of general nature applicable to all the
petitioners and the question whether the
petitioners were eligible or not ought to
have been adjudged with reference to
Article 233 of the Constitution and the
Rules, and whether a person is 'eligible' or
'in eligible' could be decided only by 'Full
Court' of the High Court and not by the
Hon'ble the Chief Justice or the Selection
Committee.

8. From original record of the case ’
it transpires that two candidates (Sunil-
Kumar Panwar/Roll no.1225 and Sri- -

Pradeep Kumar/Roll no. 2088), who w
also eligible at the time of subrmttmg
their applications as per advertisement but
subsequently joined Judicial ser\}lceé and
working as 'Judicial Ofﬁcer n?;fhe State

9. Apa"‘ from the above, in para 29
of the pe ion, it is stated that two
idat were interviewed by the

r udlclal service and posted as
dditional District Judge in other State.

_ &~ 10. Respondents, vide para 29 of the
counter affidavit, in reply admit that two
> persons, already in Judicial Service in the
State of Jharkhand and holding the post of
Additional District Judges were though
interviewed by the Selection Committee

[2004

but their candidature was later cancelled
by the Section Committee on the ground
of being ineligible.

11. On behalf of the pe‘utloners it is
argued that plain reading of Atticle 233(2)
read with Rule 5 and Rule ‘18 of the Rules
along with the advertlse* ent/Annexure 1
to the writ petrtlon it scamply clear that
in case of direct. appomtment under U.P.
Higher Judlcla ~Services,  eligibility
condition of 7 -years practise as an
advocate or pleader is to be seen and
satisfied(( at) the time of submitting
apphcatron In other words, an applicant
needr ot continue as 'advocate' or 'pleader’

throu h out the process of selection which

kIude 'recommendation by the High

‘Court' and to be actually appointed by the

Governor of the State.

12. In the backdrop of the facts of
this case the question to be answered is
'Whether a person (admittedly eligible at
the time of submitting application as per
advertisement)  who  later  during
'Selection'/'Recruitment Process' of H.J.S
Exam joins 'judicial service', and ceases to
be 'Advocate', will be entitled to be
considered for rest of selection process
and recommended by the concerned High
Court for appointment under Article
233(2), Constitution of India and the
relevant Rules.

13. Answer to the above question
depends upon interpretation of Article
233, Constitution of India and certain
provisions of U.P. Higher Judicial
Services Rules 1975 (as amended up to
date); hereinafter called 'the Constitution'
and 'the Rules' respectively.

14. Before dealing with the
respective contentions of the parties, it
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will be appropriate to reproduce relevant
statutory provisions.

RELEVANT PROVISIONS:
CONSTITUTION OF INDIA-
CHAPTER VI -SUBORDINATE

COURTS

Article “233. Appointment of district
judges.- (1) Appointments of persons to
be, and the posting and promotion of,
district judges in any State shall be made
by the Governor of the State in
consultation with the High Court
exercising jurisdiction in relation to such
State.

(2). A person not already in the service of

the Union or of the State shall only be
eligible to be appointed a district judge i

he has been for not less than seven years—

an advocate or a pleader and i

recommended by the ngh Court -

appointment.

236. Interpretation- In this chapter-
(a) the expression ‘dist ctfT judge'
includes judge of a city civil court,
additional district judge, )jjoint district
Jjudge, assistant district udge chief judge
court, chief presidency
magistrate, addlﬁonaf chief presidency

magistrate, sessions judge, additional
sessions ludi vand assistant sessions
judge; >

xpression  “judicial service”
service consisting exclusively of
is-intended to fill the post of district
udge "and other civil judicial posts
inferior to the post of district judge.

() the

mean‘f

THE UTTAR PRADESH HIGHER

>  JUDICIAL SERVICE RULES, 1975
(framed under rules regulating
recruitment and appointment to the U.P.
Higher Judicial Service framed by the
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Governor in exercise of powers conferred
by the proviso to Article 309, read w1th
Article 233 of the Constitution):

PART II --ngré’

P
) )

5. Sources of recruitment—- The
recruitment to the Service shall be made--
(a) by direct recrdfiﬁaent;bfpleaders and
advocates of notless than seven years
standing on_the. fii rst ‘day of January next
following the year in which the notice
inviting applzcatlons is published;

(b) by promotlon of confirmed members

ft cfdy of January next following the
ear in which the notice inviting

" applications is published :

Provided that for so long as suitable
officers are available from out of the
dying cadre of the Judicial Magistrates,
confirmed officers who have put in not
less than seven years' service to be
computed as aforesaid shall be eligible
for appointment as Additional Sessions
Judges in the service.

Explanation.-- When a person has
been both a pleader and an advocate his
total standing in both the capacities shall
be taken into account in computing the
period of seven years under clause (a).

6. Quota.--Subject to the provisions of
Rule 8, the quota for various sources of
recruitment shall be --

(i) direct recruitment from the Bar 15%

(ii) Uttar Pradesh Nyayik Sewa 70% of
the vacancies
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(iii)  Uttar Pradesh Judicial Officers
15%
Service(Judicial Magistrates).

Provided that where the number of
vacancies to be filled in by any of these
sources in accordance with the quota is in
fraction, less than half shall be ignored
and the fraction of half or more shall
ordinarily be counted as one:-

Provided further than when the
strength in the cadre of the Judicial
Magistrates gradually gets, depleted or is
completely  exhausted and  suitable
candidates are not available in requisite
numbers or no candidate remains
available at all,
number of vacancies required to be filled
from amongst Judicial Magistrates and in
the long run all the vacancies, shall be
filled by promotion from amongst/th‘
members of the Nyayik Sewa a id - their
quota shall, in due course, becom S per
cent. ‘

16. Selection Committg, 1) The Chief

Justlce shall f0\

\Shall be invalid merely by
reason of-a-vacancy occurring in it, or by

rer _er or members being not present
at-one or more of its meetings, provided
‘that @ majority of the members of the
SR imittee have been present at each
~_meeting.

> 17, Direct recruitment. ---(1)
Applications for direct recruitment to the
service shall be invited by the Court by
publishing a notice to that effect in the

the shortfall in the

[2004

leading newspapers of the State and shall
be made in the form prescribed from time
to time to be obtained from the Regzstrar
of the Court on payment of the prescrzbed
fee. :/
(2) The application shall be. submztted to
the Court by the candzdate “through the
District Judge within whose Jjurisdiction
the candidate has been practtszng, and in
the case of members \of the Bar normally
practising in H ~Court, through the
Registrar  of he”’ High Court. The
applzcatton shall be accompanied by
certificates <) of age, academic
qualzf catwns character, standing as a
\ractltloner and  such other

:’;;‘documents as may be required to be

furn ished.

_(3) The District Judge shall forward to

the court all applications received by him
along with his own estimate of each
candidate's character and fitness of
appointment to the service.

18. Procedure of selection.----(1) The
Selection Committee referred to in Rule
16 shall scrutinize the applications
received and may thereafter hold such
examination, as it may  consider
necessary for judging the suitability of the
candidates. The Committee may call for
interview such of the applicants who in its
opinion have qualified for interview after
scrutiny and examination.

(2). In assessing the merits of a candidate
the Selection Committee shall have due
regard to his professional ability,
character, personality and health.

(3) The Selection Committee shall make
a preliminary selection and submit the
record of all candidates to the Chief
Justice and recommend the names of the
candidates in order of merit who, in its
opinion, are suitable for appointment to
the service.
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(4) The Court shall examine the
recommendations  of the  Selection
Committee and, having regard to the
number of direct recruits to be taken,
prepare a list of selected candidates in
order of merit and forward the same to
the Governor.

Relevant extract of the
Advertisement dated 8™ June 2000
published under Rule 17(3) of the Rules,
1975 (Annexure 1 to the writ petition) is
reproduced:

“THE RECRUITMENT TO THE
UTTAR PRADESH HIGHER
JUDICIAL SERVICE”
Applications for direct recruitment to
38 vacancies in the Uttar Pradesh Highe

Judicial Service ........... are invited by the-
undersigned. Out of this 19 vacancies are

for general candidates, 8 vacancies' a
reserved for Scheduled Caste candidate, 1
vacancy for Scheduled Tribe. cana’gdate
and 10 vacancies for Other/Backwara’
Classes. The recruitment: will cbnszst of a
written —examination foll wed by an
interview.

Eligibility of candtda fe
must be a citizen (5f Ina*la

1. The applicant

f January 2001 in other words, must

o have been born on or after 1.1.1959 and

N not later than 1.1.1966.

V Last date for submission of duly
completed form before the concerned

District Judge or the Registrar/Registrar
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General, High Court, Allahabad is
16.8.2000 by 5. P.M.

The manner in which the app! catzOn
shall be submitted and other deta\z\s’are
contained in  “Instructions’ .to  the
Candidates” which will be sent- alongwith

the application form. “

Clause(2) of th“ev aforequoted
advertisement is. re Vant for the present
case which clear] spells out 'cut of date'
of an apphcant being 'advocate 9 of not
less than 7 years, standing ) on 1.1.2001.

APPLICATION

BROCHURE &

“through H.J.S, Exam, 2000 (bearing

Serial n0.6700) is also placed on record
by the respondents for perusal of the
court. Relevant columns and the
declaration (to be filled up and submitted
by a candidate) are reproduced --

11. Whether your were a candidate
for a post in the Higher Judicial Service in
the past ? If so, state the year and the fact
whether you were called for interview:

16. If you have been employed at
any time? Give particular below:

YT W ™3 3~
= 3= = = < g
S 5 =
S B = 2 S
\b\mi xé 2 2 NN
52 S 2 3 3 S 3
=
NQQ“‘N%\Q = Qt%\&
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535 5% % 5§ 8§ 2 s&
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If you have practiced as an Advocate,
give particulars below:

(i) (a)  Date
Advocate

(b)  Are you enrolled with Bar Council?
If so, of which State. Give the
Enrolment number.

(c) Name of Advocate with whom you
received training.

(d) Did you work as a Junior to any
Advocate? If so, with whom and for
what period.

(ii)  Period during which you practised
regularly and continuously and the
Courts and Districts in which you
practised.

(iii) Did you pay any Income Tax on
your professional Income?

of enrolment as an

If so, the amount on which lncome=

Tax was paid in each of the las
years (

(iv) Whether any proceeding was ever
taken against you for Professwnal
Misconduct or Contempt'o court?
If so, give partlcm‘ars wzth result
and also enclose ¢ €
the judgment/o\de passed in the
proceedings by the State Bar
Council/the /Ba ,;Counczl of India/
the High Cayxt/and the Supreme
Courtof India, if any.

(v) Did yo ever figured as an accused
or. omplainant in any criminal
case ? If so, give particular with

_result and also enclose certified
copies of the judgment/order of the
trial court, or of the appellate

Court, or of Revisional Court if any.

15. In the Brochure also there is
> nothing to show that candidate is required
to disclose/declare that he continues or
that he shall continue to be Advocate
throughout process of selection. From

[2004

underlined expressions in column 17
quoted above it is clear that information
sought in respect of the applica th
period during which he had a\ready
practiced as 'Advocate’ — cormnuously
and on regular basis in C\ \ ton or before
1.1.2001.

REASONS AND DISCUSSION

16. Rule 5(a) of the Rule provides
that a 'pleaders' or 'advocates' of not less
than seven years- standmg on the fist day
of January next following the year in
which the notlce/ advertisement inviting
apphcatlons is published, shall be eligible
,c'd ect recruitment' to the service, viz.

~'UP Higher Judicial Service'.

> 17 Rule 17(2) of the Rules provides
hat the application shall be submitted to

“the Court by the candidate through the

District Judge within whose jurisdiction
the candidate has been practising, and in
the case of 'Advocate' practising in High
Court, through the Registrar
General/Registrar of the High Court. This
rule require that the application shall be
accompanied by certificates of age,
academic qualifications, character,
standing as a legal practitioner and such
other documents as may be required to be
furnished.

18. This Rule shows that position, as
existed on the date of submitting
application is required to be disclosed.

19. Rule 18 of the Rules, lays down
procedure for selection makes it clear that
Selection Committee, constituted by the
Chief Justice under Rule 16(i) of the
Rules, shall on receiving applications,
scrutinies them and thereafter it may hold
such examination, as it may consider
necessary for judging the suitability of the
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candidates and the Committee may also
call for interview such of the candidates
who are, after scrutiny and examination,
found suitable for interview.

20. There is no other provision of
scrutiny of 'eligibility' of candidate except
the scrutiny before written examination.
In practice also, as informed by the
learned counsel for the respondent, there
is no second scrutiny.

21. We fail to find in the brochure
containing Application form, any column
requiring a candidate to declare or
disclose that he shall continue to be a
practising advocate till actual
appointment, if selected. Nor do we found
any such condition mentioned in th

advertisement or Article 233(2) or thet

Rules.

22. Learned counsel ¢ for “the
respondents as well as the ofﬁm - of 'the
Registry present in Court dlwIOSed’ that
no such declaration 4s( taken from
concerned candidates at-any stage nor

candidate contmued
1.1.2001 and dugn‘

, :se identify that a candidate, who
was ¢ igible while submitting application
form; “has not entailed 'ineligibility' by
e:asmg to be an advocate after 1.1.2001.
Chis tends to bring in element of
'unfairness'. Respondents fairly conceded
> that there was no methodology or mode to
identify such candidates and permit those
candidates only who continue to be
Advocate 'during selection process'.
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24. On the other hand it is also
admitted to the respondents that the: ;fact
that the petitioners (and some  of
candidates), joined ‘judicial service' in
U.P or other States (like /?Uttaranchal
Jharkhand and Bihar) came to-light only
because they had apphed for permission
from concerned High Court in the context
of their service concht' 1 and not as a part
of ' yrocess' of Direct
Recruitment. is clear that these
candidates did not disclose the fact of
their Jommg _]udlClal service' under the
Rules 1975 or under the Advertisement or
plication form in question not it was
se required under the 'selection
f It is interesting to note that in
\\‘case of other candidates, who may
ave otherwise ceased to practise as
Advocate after submitting application

)" form and may be sitting idle, or opted to

indulge in some other vocation, trade,
etc., or failed in judicial service
examination (in which the petitioners
were successful and proved their merit)
are not screened/eliminated and permitted
to participate in the process of selection.
Apparently, there is no rationale or logic
in the said approach.

25. Under Rule 5(a) and the
Advertisement provide 'cut of date' which
alone is relevant to ascertain eligibility of
being an 'Advocate with not less than 7
years practice'. 'Origin' or the 'source’ of a
candidate being 'Advocate’, is referable to
the 'cut of date' and this is to be seen at
the time when he applies in response to
the advertisement.

26. The stand taken by the
petitioners is that a candidate need not
continue to be 'Advocate' throughout
'process of 'selection'; no such statutory
requirement can be culled out from the
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language used either in Article 233(2) of
the Constitution or the Rules 1975 or the
Advertisement issued under said rules or
the application form supplied by the High
Court.  According to him subsequent
change in candidates position is
immaterial. In this context reference is to
the case of Gopal Krushna Rath Vs M.
A. A. Baig (Dead) by Lrs and others-
(1999) 1 Supreme Court Cases (para 6
& 7) held that subsequent change in
eligibility qualification will not adversely
effect a candidate who was eligible when
he had applied. For ready reference para
6 and 7 are quoted below:-

“6. When the selection process has
actually commenced and the last date for
inviting  applications is over, any
subsequent change in the requlrements
regarding qualifications by the University.
Grants Commission will not affect' the
process of selection which has. already
commenced. Otherwise it would involve
issuing a fresh advertisement Wllh lie new
qualifications. In the (case” of P.
Mahendran v. State of Karnataka -(1990)
1 SCC 411-this Cor ha' bserved: SCC
p.416 para 5). ‘/ —
“5. It is well- settled ! e of construction
that every statut/e or Sstatutory rule is
prospective unless it is expressly or by
zmpllcanon made to have
retrospective effect.”

The Court further observed that :

) ince the amending Rules were not
~ tive, it could not adversely affect
Cth rlght of those candidates who were
o qualified for selection and appointment
AN on the date they applied for the post,
moreover as the process of selection had
> already commenced when the amending
Rules came into force, the amended Rules
could not affect the existing rights of
those candidates who were being

respoﬁdent, Sri
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considered for selection as they possessed
the requisite qualifications prescrzbed by
the Rules before its amendment”’

7. In the present case, therefore the
appellant  possessed ‘the “Hecessary
qualifications as advertzsed;on the last
date of receiving /\appltcatlons These
qualifications were- accordance with
the Rules/guidelines then in force. There
is also no doubt that the appellant
obtained hlgher ‘marks than the original
Respondent 1 at the selection. There is no
challenge. o5 the process of selection nor
is there any allegation of mala fides in the
ess of selection.”

Learned counsel for the
Sudhir  Agarwal,
Additional Advocate General, on the
other hand, argued- (i) Article 233
provides for two sources of recruitment to
the post of District Judge; one by
'‘promotion' of those who are already in
judicial service and the other by 'direct
recruitment' from the Bar who have
minimum of seven years practise as
advocate/pleader; and

(i)  Article  233(2) of the
Constitution, requires that a person, who
has applied for direct recruitment in U.P.
Higher Judicial Services, should continue
to be, an Advocate throughout selection
process of Direct-recruitment.

In support of his contention he has
referred to the words “from the Bar” in
Rule 6(i) of the Rules.

28. It is argued that the words 'from
the Bar' indicate that 'status' of being a
member of the Bar should continue
through out the 'process of selection' and
if the candidate ceases to be 'Advocate' at
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any point of time during process of
selection, he will become ineligible and
consequently exposed to rejection of his
candidature.

29.  Sri Sudhir Agarwal, learned
counsel for the Respondent, submits that
expression 'recruitment' and 'appointment'
are synonymous and the two, in given
context, may of same connotation. He
argued that the word 'appointed' appearing
in Article 233, Constitution of India
includes both 'Appointment' and process
of 'recruitment'. It is also argued that
expression 'has been for not less than
seven years an advocate' is to be
interpreted and read as-'an advocate', who

continues to be as such through out
including -

'selection process'
recommendation by the High Court.

30. Respondents endeavoured, to
derive help from the Full Bench- declsren
of Andhra Pradesh High \C(mrt
reported in AIR 1987 Andhv‘ 1
230(Full Bench)-- K. Naga Rﬁja and
others Vs.

another. In the"
(supra) Supreme - Court c0n51dered the
meaning of the(( expresswn 'matters
relating to ‘the -, appomtment' which
includes process of selection and of

appointment. In the case in hand, no such
expressiol
1975

is used in the relevant Rules,
or Article 233(2), Constitution of
.. On the other hand, advertisement in
y stlon and the Rules 5 and 17 of the
ules, clearly indicate that there is no

: mentlon that a candidate for direct

should
advocate'

continue to be
after submitting

recruitment
> 'practising
application.

o candldate
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Decision in the case of K. Naga Raja
(supra) is, therefore, dlstlngulshabl’ \and
out of context. .

Answer of the questlon An’ hand
depends upon the interpretation of Article
233(2) of the ConstltutlQn*“read with
Rules, 1975.

31. Learned counsel for the
respondents pointed ‘out that words “has
been” used it Améle 233(2), Constitution
of India supports his contention-namely
candldate should, throughout selection
s, continue to be Advocate. It is
[ 1 at the eligibility feature of
being 'Advocate’ (which
ittedly existed at the time of
ubmitting application in the present case)
ought to continue through out the process
of selection. We are unable to agree with
this preposition.

Expression “has been” is present
perfect tense. This shows that identify of
'source' is not referable to selection
process. Candidates' 'eligibility' of being
an 'Advocate' of not less than 7 years'
practice is required and referable to 'cut of
date' mentioned in the
Rules/Advertisement and it is sufficient,
as the statutory provision exist on date,
that such condition is 'fait accompli' on
'cut of date' and not beyond.

32.  In the case of Mubarak
Mazdoor Vs. K.K. Banerjee-AIR 1958
All 323 (Pr4)-, Division Bench
interpreted the expression “A person who
has been a judge' and explained that the
said phrase used in S.86 (3), Rep. Of
People Act means a person who has, at
some time, held office as Judge but it
does not necessarily mean that the person
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must be holding office as a Judge at the
time of his appointment.

33. In the case of the Secretary,

Regional Transport Authority,
Bangalore and another Vs. D. P.
Sharma and another --AIR 1989

Supreme Court 509 (para 15) court
observed:- “........ In our opinion, whether
the expression 'has been' occurring in a
provision of a statute denotes transaction
prior to the enactment of the statute in
question or a transaction after the coming
into force of the statute will depend upon
the intention of the Legislature to be
gathered from the provision in which the
said expression occurs or from the other
provisions of the statute......... ”

Earlier Rule 5 of the Uttar Pradesif

Higher Judicial Service Rules, 1953
quoted below ready reference read: |

“s. Sources of recruitmen

of the Uttar Prac sh Czi;ll Service

(judicial Branch),

(i) by  direct/ ruitment  after
consultation with the court.

(2) Persons . igible for  direct

recruitment. under sub-clause (ii) of

Barrlsters Advocates Vaklls or

'Ex ANIMO, i.e. intentional, change
in expression of present existing Rule 5 of
the Rules, 1975 is clear and apparent

"~ Advocate
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34. Rule 5 (2)(a) of Rules, 1953
required that Advocate, Pleader  etc.
should be of more than 7 years’ standlng
From the expression used therein, it could
be probably possible to argue/ that for
direct  recruitment, Advocate must
continue to be as such/ A resald Rules
1953 have been replaced \,y’Rules 1975
which brought in distmctk and clear change
in the expression.

35. A p in reading of the above
expression in Rule 5 of the Rules, 1975,
means that ca candidate should be an
'Advoeate havmg seven years standing at
to hx\ credit on or before the 'cut of date'

o pre ribed in the said Rule 5 itself. The
;‘ab;‘ ¢ expression in Rule 5 of the Rules
1975 by no stretch can be read to mean

hat candidate ought to continue to be
through out process of
selection.

Change in status after 'cut of date' is
also not material under Article 233(2), as
it stands today.

36. To have better appreciation of
the point in hand, it will be useful to
examine it with the help of illustration.
For this purpose-one may pose following
two questions-

[-Whether any of the petitioners who
would have resigned from the judicial
service Dbefore interview (and hence
needed no permission from High Court to
appear in interview) could be declared
ineligible and deprived from participating
in interview? And,

II-'whether there is any methodology
adopted to identify and exclude
candidates who rendered ineligibility after
filing application/cut of date-and as of
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fact not continuing to be Advocate during
Selection process?

As noted earlier there is nothing in
the Rules 1975 to warrant cancellation of
a candidate if he is not in regular practice
or otherwise cease to be Advocate after
'cut of date' and during Selection process.

37. Let us take the present case
itself. There may be other candidates who
may have applied and appeared in U.P.
Nyayik Sewa Examination alongwith
these petitioners, and not being successful
may have taken other vocation and thus
ceased to be practicing 'Advocate' as such.
Such candidates shall not be checked and

will be able to participate in 'selection

process' which includes interview. There

is no rationale in it. Moreover, there is—
also otherwise, no 'device' to identity that -

a candidate is actually 'practicing' and ;

stopped working as 'Advocate’, after

submitting application.

This brings us back to he- task of
interpreting ~ Article 233(2) the
Constitution and to find out the meanmg
of the expression ° has been for not
less than seven yea

At the outset We/may note that not a
single decmon s c:1ted at the Bar wherein
the questlon eligibility, in the facts of
present case, has been considered.

/’PRINCIPLES OF
INTERPRETATION:-

38. In the case of Maharao Sahib
- Shri Bhim Singhji Versus Union of
))India and others, (1981) 1 Supreme
> Court Cases 166, Krishna Iyer, J in para
12 of the Judgment observed that
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......... there are no absolutes in law
as in life and the compulsions of social
realities must unquestionably“e er\fhe

’

Judicial verdict......... .

39. In para 17 of this very judgment
the Court observed-

......... Courts can kandv must interpret
words and read\, '“helr meanings so that
public good .is promoted and power
misuse is 1nterdlcted “ As Lord Denning
said: ' A Judge should not be a servant of
the words used He should not be a mere
N f1n the powerhouse of

9

407 In the case of S. Gopal Reddy
‘Versus State of A.P. (1996) 4 Supreme
Court Cases 596 in para 12 of the
judgment Apex Court observed-

“It is  well-known rule of
interpretation of statutes that the text and
the context of the entire Act must be
looked into while interpreting any of the
expressions used in a statute. The courts
must look to the object which the statute
seeks to achieve while interpreting any of
the provisions of the Act. A purposive
approach for 1nterpret1ng the Act is
necessary............

41. In Seaford Court Estates Ltd.
V. Asher, (1949)2 All ER 155 (CA), Lord
Denning advised a purposive approach to
the interpretation of a word used in a
statute and observed:
S It would certainly save the
Judges trouble if Acts of Parliament were
drafted with divine prescience and perfect
clarity. In the absence of it, when a defect
appears a Judge cannot simply fold his
hands and blame the draftsman. He must
se to work on the constructive task of



356 INDIAN LAW REPORTS ALLAHABAD SERIES

finding the intention of Parliament, and
he must do this not only from the
language of the statute, but also from a
consideration of the social conditions
which gave rise to it and of the mischief
which it was passed to remedy ,and then
he must supplement the written word so
as to give 'force and life' to the intention
of the legislature........ A Judge should ask
himself the question how, if the makers of
the Act had themselves come across this
ruck in the texture of it, they would have
straightened it out ? He must then do as
they would have done. A judge must not
alter the material of which the Act is
woven, but he can and should iron out the
creases.”

(emphasis supplied)

42. As seen above, it is a well settled<
principle of interpretation that when two -

interpretations are possible, the one Wh1

better serves the purpose and makes. the

candidates, who afe /ehglble on the date of
submitting apphcatlon but subsequently
joined Judlc‘ services during selection
process and “have not suffered any

nor rendered

43. A candidate like the petitioners,
joins  ‘'judicial service' after

- submlttlng application form and permitted

))in written examination, merely carries a
> temporary kind of ‘'handicap'/hurdle and
does not render ineligibility = or
'disqualification' in its ordinary sense and
therefore, need not be normally

[2004

excluded/debarred except for very
compelling and relevant reasons. There is
nothing on record to show"” th th
petitioners as candidates of

JudlClal Serv1ce Exammatlon shall not be

service' by resigning i \he is offered
'appointment' in H.J.S. :Under Article 233
(2) of the Constitqtlpn ’

44, From the U.P Government
Notlﬁcatlons dated 13.3.2001, 23.6.2001
and 6. 62001 ‘Notifying appointment of
the petitioners' and others on the basis of
udicial Service Examination 1999
] U.P. Public Service
rmssmn show that the petitioners'

\appomtment was on temporary basis on

he post of Civil Judge (Junior Division)
and apparently there appears to be no
permanent obstacle in their way to
relinquish their right in the aforesaid
service except offer of appointment in
future, if selected.

45. 1t is to be noted that petitioners
'candidature' were picked up because they
had applied for permission, as a part of
their service obligation and not as a part
of 'Selection Process' under any statutory
Rule/provision dealing with the direct-
recruitment of eligible 'Advocates' in U.P.
Higher Judicial Service under Article
233(2) of the Constitution.

Rule 34 of The Uttar Pradesh
Judicial Service Rules, 2001 read:-

“34. Regulation of other Matters.- In
regard to matters not specifically covered
by the rules or special orders, the
members of the service shall be governed
by the rules, regulations and orders
applicable generally  to government
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servants serving in connection with the
affairs of the State.

46. The petitioners when joined U.P.
Nyayik Sewa, as contemplated under U.P.
Judicial Services Rules, 2001,
aforequoted Rule 34 became applicable to
them and consequently the Rules and
Government  orders also  became
applicable to them in general.

In this context reference may be
made to Rule 3(2) & 15 of 'U.P.
Government Servant Conduct Rules,
1956’ which is reproduced-

“3(2) Every Government servant

shall at all times conduct himself in

accordance with the specific of impliec
orders  of  Government
behaviour and conduct which may be In
force.

If a Government servant \
himself in a way not consistent with due
faithful discharge of duty in service it is
misconduct, Mzscolgd\ I " means
misconduct arising firom/ ill-motive. Acts
of negligence, e ~judgment or
innocent mistakes " not  constitute
misconduct.

“15 Private rade or employment.- No
Government servant shall, except with the
ction of Government, engage
or indirectly in any trade or
‘business or undertake any employment:

Provided that a Government may,
W thout such  sanction, undertake
)) honorary work of a social or charitable
> nature or occasional work of a literary,
artistic or scientific character, subject to
the condition that his official duties do not
thereby suffer and that he informs his

_APPLICATIONS

regulating
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Head of Department, and when he is
himself the Head of the Department, the
Government, within one mom‘h (
undertaking such a work; but he shall not
under take, or shall dzscantliwe such
work if so directed by the overnment.

Aforequoted Rule \I* ~merely require
sanction of the vaemment in case of
Government servant_ nitend to take any
other employmen

47. The provisions dealing with an
applicatié{n for out side employment
within the’country, received from the
Gove ment Servant are being dealt under

er, 143, titled 'DISPOSAL OF

; FROM
GOVERNMENT ~ SERVANTS ~ FOR
OUTSIDE EMPLOYMENT'.  Relevant

“extract of para 1090 and 1091 are being

reproduced-
“1090. The disposal of applications
received from government servants for
employment outside their
departments will be made in accordance
with the following orders:
1. G.O.No.16/2/68-
Apptt. (B) dated
January 23, 1970

2. G.0O/no.16/2/68-
Karmik-2, dated
June 19, 1979.

(b) Disposal of applications from
permanent government servants will be
regulated in accordance with the orders
given below:-

(1) General.- Not more than six
applications of a permanent employee
will be forwarded for outside posts during
the entire period of his service.

(2) No applications will be forwarded for
any post in a private sector.
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(3) There is no bar for posts advertised
by the Lok Seva Ayog, Uttar Pradesh,
Union Public Service Commission and
Public Service Commissions of other

States. The posts advertised by other
institutions eg., Public Sector
Corporations etc., will be treated as
“outside posts”.

4).........

5)........

)........

(7) Any Head of Department or Head of
Office can withhold, in his discretion, the
application of an employee, in the public
interest.

(c) Disposal of
temporary government
regulated as follows:-

applications  from
servants will be

(1) The applications of

employees (gazetted or non-gazetted) w

be forwarded in keeping with  thé
conditions contained in paras-.
oM. no.4379/11-4-661-57;
November 19, 1959. No<other-|
will apply to them. Some
Department,  while §
application of a" \pomry employee,
imposes a conditio t, in the event of
his selection for ‘the /new posts, he will
have to resign from his post under
Government. It ‘has also come to notice
that an_employee made a request for
being . e?levéd after his selection for the
outszde ost as a result of his application
'fhavmg “been duly forwarded by his
“employer, but he was not relieved or was
kéd to submit his resignation. This
N position is not correct. The application of
) a temporary employee should be
> forwarded according to the provisions of
paras 17-18 of the aforesaid O.M. without
imposing the condition of resignation. In
the event of his selection for the new post

an
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he should be relieved as early as possible
in accordance with para 19 of th above

applzcatmns -
Departments/Heads
competent to forward applications of such
employees only.a have been appointed by
them. Appllcanons in respect of
employees, whose appointing authority is
the Governar should be forwarded
through Government.

- G.0.n0.16/2/1968

Karmik-2, dated
“January 14, 1976.”

48. In the light of the above and as

" per prevalent, practice petitioners applied

for sanction/promotion being under
obligation as part of their service
condition contained in Rule 34 of The
Uttar Pradesh Judicial Service Rules,
2001, dealing with U.P. Nyayik Seva.

49. It is another thing that a
Government employee or Judicial Officer
is required to take permission for joining
selection process from its employer (High
Court in the instant case) so that the
'Judicial work' pertaining to the post held
by the petitioners in U.P. Nyayik Sewa
did not hamper or otherwise adversely
affected. The question as to whether the
petitioners had rendered ineligibility or
not was not at all relevant for deciding
aforementioned  applications  seeking
permission.

50. To elaborate further one may ask
a question--'What would be the position if
High Court would have withheld
permission sought by the petitioners for
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appearing in the interview at the relevant
time. Answer will be that petitioners
could resign and then appear for
interview. Then why petitioners and like
candidates be forced to gamble and not to
take up other Examinations/job inasmuch
as no one could be sure to be appointed
finally. On the other hand they are not
expected to sit idle also and forego other
opportunities  except for  specific
prohibition in law. The stage to opt will
arise only if the petitioners were finally
selected/recommended. In the instant
case that stage never arose because the
petitioners have been deprived of
appearing in the interview for seemingly
no good reason

51. Reference may be made to thg’

following decisions cited at the Bar.

1. Rameshwar Dayal Versus State of

Punjab and others, AIR 1961 SC' 8
(para_12).
eligibility at
'appointment’ was cons1dered" z
decision on the question ‘fmsmg in the
present case, i.e. Wheth‘ ‘a candidate
should  continue <to, Advocate
throughout 'selection IpTOCess', under
Article 233(2) o “Constitution of
India.  The aforesaid case is
dlstmgulshable‘on facts Supreme Court,

the time of making

O Ex lanation 1 to CI. (3) of Art. 124 of the
o Constitution relating to the qualification
N for appointment as a Judge of the
)) Supreme Court and to the Explanation to
S CL(2) of Art. 217 relating to the
qualifications for appointment as a Judge
of a High Court, and has submitted that
where the Constitution makers thought it

In this case questlon “of
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necessary they specifically provided for
counting the period in a High Court
which was formally in India. Arti es\]24
and 217 are differently worded and refer
to an additional quallf c@tmn of
citizenship which is not a requjrement of
Art. 233, and we do not/ “think that CL(2)
of Art.233 can be mterp \ted in the light
of explanations added to Arts.124 and
217.  Article 233 is—a self contained
provision regardzn ,“’zhe appointment of
District Judges “As to a person who is
already in the service of the Union or of
the State no special qualifications are
laid- down ‘and under CL(1) the Governor
can: dppomt such a person as a district
i‘;In consultation with the relevant
gh Court. As to a person not already in
service, a qualification is laid down in
CL.(2) and all that is required is that he
should be an advocate or pleader of seven
years' standing. The clause does not how
that standing must be reckoned and if an
Advocate of the Punjab High Court is
entitled to count the period of his practice
in the Lahore High Court for determining
his standing at the Bar, we see nothing in
Art. 233 which must lead to the exclusion
of that period for determining his
eligibility for appointment as district
Jjudge.”

2. Chandra Mohan Vs State of Uttar
Pradesh — AIR 1966 Supreme Court
1987, the Supreme Court pointed out
about two sources of appointment one, by
promotion from the 'service' of the Union
or of the State; two, by direct recruitment
from the Advocates. Supreme Court
further observed that the expression 'the
service' appearing in Article 233(2) of the
Constitution is to be read as judicial
service (vide para 16 and 18 of the said
reported judgment). This judgment does
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not answer the question arising in present
case.

In the case of Chandra Mohan Vs
State of U.P., AIR 1966 SC 1987 (51J)-
para 17--referred to above Supreme Court
Judgment in the case of Rameshwar
Dayal (supra) and noted aforequoted para
with the observation--“This passage in
nothing more than a summary of the
relevant provisions, the question whether'
the service' in Article 233(2) is any
service of the Union or of the state did not
arise for consideration in that case nor did
the court express any opinion therein”.

52. A careful reading of the cases
cited at the Bar, we find that no judgment
lays down that under Article 233(2)
candidate's character as 'Advocate' mus
continue throughout from the date o
submitting application and always durl
'process of selection'. NN

53. In the case of All Iﬂi‘ .Iﬁdges
Associations Vs. Union  (of" Indla and
others—Jt 2002 (3) Sc 503 (para 26) 31)

i.e. District Judge cadre from amongst the
advocates should be 25 per cent .............. ”?
Their 10rdsh1p however, did not elaborate
the point in hand.

Durlng the course of arguments
part ;s “were unable to dispute the
. following preposition. It may be pointed
“that by addlng word 'judicial' before
'service’ used in Article
233(2), Constitution of India, a serious
~anomaly arises. There is no logic to
exclude a person who is selected in
'judicial service' and on the other hand a
person in service other than 'judicial

[2004

service’ does not suffer such
disqualification. There is no logic behind
it. Reference be made to Atticle 236
which  contains 1nterpretat10 ~ 7 of
expression  'judicial  service'. " The
Constitution makers 1ntent1@na}1y d1d not
use the word 'judicial' before’ expression
'the service' in Artlcle 233(2) of the
Constitution. ~ The  word  ‘judicial'
according to ‘,,fs‘ett\led principle  of
interpretation .should not be read in
Article 233(2), of the Constitution, more
so when there 1s no ambiguity in the said
pl‘OVlSlO C 9

: It will be useful to refer to the

«z';:»‘bé/‘o\k ‘titl,éd 'Constitutional Law of India'

M. Seervai, IlIrd Edition, page

_2511- paragraph 26.8; relevant extract of

which is reproduced:-

.................. “District  judge” and
Judicial service' are defined respectively
by Art. 236(a) and (b). The interpretation
of Art.233 was considered by the Supreme
Court in Chandra Mohan V. U.P. The
question for determination in that case
was, whether the appointment of district
judges selected by a committee, with a
right to the High Court to veto such
recommendation  complied with  the
requirements of Art.233. Article 233 falls
into two parts. As regards persons in the
service of the Union or of the State, the
appointment is to be made by the
Governor in consultation with the High
Court. As regards an advocate or a
pleader of seven years' standing it can
only be made on the recommendation of
the  High  Court........ As  regards
advocates, the decision of the Supreme
Court is clearly  right,  because
recommendation by a committee with a
veto by the High Court 1is not
recommendation by the High Court. As
regards the appointment of persons

I
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already in the service of the Union or a
State, the decision of the Supreme Court
is open to question. It reads into
Art.233(2), which speaks of the “service
of the Union or of the State”, the
definition of “Judicial service” given in
Art. 236(b), and this is against the canons
of construction, and _there are no
compelling reasons why in _a part which
uses in _two Articles the words ‘‘service’
(Art.233(2) and ‘‘judicial service” (Art.
234), the definition of ‘‘judicial service”
should be read into Art. 233. Again, the
judgement of the Supreme Court is not

consistent. “

56. It is also pointed out at the Bar

that since there has been no All India

Judicial Services and Article 233(2) use:

the word 'Union' it also reflects that word ™

judicial' 'before' the expression service
was deliberately avoided by the fram
of the Constitution. NN

57. However, we are no entéring
into this dispute as this queStloﬂ does not
arise in the present case. Facts of the case
of Chandra Mohan: upra)rdnd the facts
of present case are  distinguishable,
inasmuch as in thi “in hand, all the
petitioners were efdmlttedly eligible when
they applied - ‘for ~being considered for
appointment but changed their position by
joining Jud1c1a1 service later (i.e. after
i > application  for  Direct
In the case of Chandra

y ‘judicial service', when they
pplied for 'Direct recruitment' and were

- not 'Advocate' as such at the initial stage

‘jﬁ of 'selection process' itself.

\V 3. 1979 Labour and Industrial
Cases(NOC) 162 (Alld.)-Satya Narain
Singh Versus Chief Justice.
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Since the journal contained only
short note, we called for complete text of
it.

58. A Division Bench’ (Yashoda
Nandan and Gopi Nath;JJ ) while
deciding Writ Petition No. ;42 of 1978-
Satya Narain Singh Versus The Chief
Justice and others Onnected with Civil
Misc. Writ Petition No0.9146 of 1978-
V.K.Jain Versus jhe Chief Justice and
others cons&dered the question of
eligibility, at_the time of submitting
apphcatlon for seeking appointment under
Article 233 (2), Constitution of India.

\spondent seek to place reliance on
he following observation in the said
judgement of Satya Narain Singh (supra)

which read-

“In  our opinion, the Rules
contemplate that pleaders and Advocates
of not less than seven years' standing and
continuing in the profession alone are
eligible for direct recruitment to the
Service, and those who are either
members of the U.P. Nyayik Sewa or
belong to the cadre of Judicial
Magistrates can be considered only for
appointment by promotion........ ”

59. Their Lordships referred to Rule
6, which provides quota and uses the
expression “direct recruitment from the
bar” and also other provisions of the
Rules and observed that the words “has
been  practising” and  “normally
practising” used in Rule 17 (2) of the
Rules are in 'present continuous tense'
which indicate that applicant must be
practising  Advocate. The Court
observed-
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........... While forwarding applications is
required to give his estimate ---------- If
an advocate has ceased to be in active
practice either because he has taken up
employment or has retired from practice
after surrendering his certificate of
enrolment or his right to practice has
been suspended by the bar council, the
District Judge cannot possibly make and
give any estimate either of his character
or fitness for recruitment to the service.”

60. The above passage shows that it
was also a case where court was
considering 'eligibility’ as Advocate at the
time of submitting application and not the
subsequent  stages during selection
process.

61. Division Bench referred f(f
Constitution,
Judgement in the case of Rameshw

Article 233(2) of the
Dayal (supra) and in the case of \Behargl
Das Versus Chandra Mohan, A\IR\ 1969
All 594(FB) this court held tha Prayag
Narain, who was JudlClal Maglstrate
could not be treated in, judl(;lal service',
and hence he was ehglble for being
recrulted/appomted under Article 233(2)
of the Constitution of Ind;

vV (

d ocate during selection process was
not under consideration.

63. The Division Bench approved
> said 'Full Bench' decision in the case of
Behariji Das (supra) and held that Prayag
Narayan was not in 'Judicial service' of
the State within the meaning of Article
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233 (2) of the Constitution and since he
has been a pleader/Advocate for not less
than seven years before his appolntment
to the Higher Judicial Service, he was
eligible for appointment under Artlcle 233
(2) of the Constitution. ,

64. This shows tha appointment of
Prayag Narayain was held 'not' bad even
though Prayag Nar in was admittedly not
advocate even. ffhat stage -being in
service and, holdmg the post of Judicial
Magistrate : at relevant point of time under
Artlcle 233 (2) Constitution of India.

In para 18 of the judgment
in AIR 1969 All 594 (FB),

;Beharlil Das Versus Chandra Mohan
court observed -

G

Sri Prayag Narayan was not
already in the service of the State within
the meaning of clause (2) of Article 233.
He has been a pleader for not less than
seven years before his appointment to the
Higher Judicial Service. He was
therefore, eligible for the appointment
under clause (2) of Article 233. The

learned single judge was right in
upholding  Sri  Prayag  Narain's
appointment.”

66. One thing which clearly

descerns from the aforesaid Full Bench
judgment is that Prayag Narayan, who
was, admittedly, in service (though not in
judicial service) was not practising as
Advocate at relevant point of time but still
he was held to be eligible for appointment
under Article 233(2).

4. AIR 1985 SC 308, Satya Narain
Singh _etc. Versus The High Court of
Judicature at Allahabad and others,
ete. In para 1 and 3 of the said judgment,
Supreme Court noted -
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1. The petitioners in the several writ
petitions now before us as well as the
appellants in Civil Appeal No.528 of
1982 and the petitioners in Writ Petition
Nos. 6346-6351 of 1980 which we
dismissed on 11" October, 1984 were
members of the Uttar Pradesh Judicial
Services in 1980 when all of them, in
response to an advertisement by the High
Court of Allhabad, applied to be
appointed by direct recruitment to the
Uttar Pradesh Higher Judicial Service.
They claimed that each of them had
completed 7 years of practice at the bar
even before their appointment to the Uttar
Pradesh Judicial Service and were,
therefore, eligible to be appointed by
direct recruitment to the Higher Judicial
Service. As there was a question abou
the eligibility of members of the Utta
Pradesh Judicial Service to appointment
by direct recruitment to the ngh :
Judicial Service, some of them filed writ
petitions in the Allahabad ng: Court.
The said petitions were dzsmlSSe “and it
was held that members (¢ }Ihé Uttar
pradesh Judicial Service were not eligible
to be appointed by direct reéruztment to
the Uttar Pradesh Hig, Judicial Service.
Civil Appeal; No.548 1982 was filed in
this Court after obtamzng special leave
under Art. 136 of the Constitution. By
virtue of the interim order passed by this
Court, members of the Uttar Pradesh
Judicial Service, who desired to appear at
the . camination and  selection were
~fallo sed to so appear, but the result of the
2lection was made subject to the outcome
. of the civil appeal and the writ petitions in
AN thls Court. The civil appeal and some of
the writ petitions were dismissed by us on
> October 11, 1984. The remaining writ
petitions are now before us. Sri Lal
Narain Sinha and Sri K.K.Venugopal,
learned Counsel who appeared for the
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petitioners, tried to persuade us to reopen
the issue, which had been concluded by
our decision on October 11, 1984.
Having heard them, we are not a\zsfed
that there is any reason for re- opﬂmng the
issue. When we dlsmzssed the civil appeal
and the writ petztzon,s' ‘on_the former
occasion, we were. Content to merely
affirm the judgment of the ‘High Court of
Allahabad ~ without  giving our own
reasons. In view  of the arguments
advanced, we onsider that it may be
better for M Jto indicate briefly our
reasons. C ¢

“In other words, in_the case of

o cdndidatés who are not _members of a

dicial Service they must have been

advocates or pleaders for not less than 7

years and they have to be recommended
by the High Court before they may be
appointed as District Judges, while in the
case of candidates who, are members of
a Judicial Service the 7 years rule has no
application but there has to be
consultation with the High Court. A clear
distinction is made between the two
sources of recruitment and the dichotomy
is maintained. The two streams are
separate until they come together by
appointment. Obviously the same ship
cannot  sail  both  the  streams
simultaneously. The dichotomy is clearly
brought out by S.K.Das, J. in Rameshwar
Dayal V. State of Punjab (AIR 1961 SC
816) ( supra) where he observes ( at P.
822):

“..... Article 233 is a self contained
provision regarding the appointment of
District Judge. As to a person who is
already in the service of the Union or of
the State, no special qualifications are
laid down and under cl.(1) the Governor
can appoint such a person as a District
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Judge in consultation with the relevant
High Court. As to a person not already in
service, a qualification is laid down in
cl.(2) and all that is required is that he
should be an advocate or pleader of seven
years' standing.”

67. The case of Satya Narayan
Singh (supra) is clearly distinguishable in
as much as the petitioners/candidates in
that case were already in 'judicial service'
even at the time of
advertisement/submitting applications.
The Supreme Court had no occasion to
interpret the relevant provisions in the
context of the 'fact-situation' of the case
before us; i.e. Whether a candidate will
render ineligibility if he joins judicial
service and as a consequence ceases to b
'Advocate', after submitting Application.,

68. It shall be noticed that iri/’/;fth:
case of present pet1t1oners who* have

'disqualification’ of permanent' nature It is
merely a 'hurdle' which<a candldate can
overcome by relinquishin:
'Judicial service' <(by,
selected/recommended or‘ appointment
and before he avaals himself of the offer
of 'appointment'. “Unless a candidate is
selected/recommended for selection, there
is no statutory requirement or otherwise
that a can, idate after 'cut of date' given in
the advertisement, should continue to be
Advocate or sit idle. In absence of any
good reason and to save a candidate from
ecessary hastles which may arise ude
 uncertainties in life, a candidate should

- be allowed to exercise his 'option' to sail

))in one stream-(i.e. of continuing in
>'Judicial Service' if selected during
selection process or to sail in the other
stream ( i.e. To be appointed through
'Direct Recruitment from the 'Bar'.
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69. To interpret Article 233(2),
otherwise and by not adopting 1ts plam
meaning better candidates, “as .
earlier, shall be prevented from joining
'selection process in absence 0f a/statutory
prohibition and that too w11hout havmg a
through and proper . soreemng by a
scientific methodology ‘to exclude all
other similarly 51tuated persons to add in
the present scenario by excluding the
petitioners ther y be charged of not
adopting  criteria~ equally and fairly.
'Source' is merely relevant to identity, that
a candldate is 'picked up' from the 'class'
earmarked for Direct Recruitment.

70 Learned counsel for the
\\:or/idents has laid emphasis upon the
source' of 'appointment' of District Judge
relying upon Supreme Court judgment in

) the case of Satya Narain Singh (supra)

and submitted that candidate in question
must continue to belong to the 'source'
(i.e. to say 'Bar') through out the selection
process by continuing as Advocate.

Above interpretation is not possible
unless we add a few words of our own in
Art. 233 (2) of the Constitution and the
Rules.

We fail to infer the meaning
suggested by the respondents from the
reading of  statutory Rules, the
advertisement or Article 233(2) of the
Constitution.

71. Even assuming for the sake of
argument, that there may be some scope
to interpret Article 233(2) as suggested on
behalf of the respondents, we shall prefer
to assign the meaning which is more
practical, pragmatic and serves the
purpose better. There seems to be no
'good object' in excluding the candidates
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like the petitioners who have proved their
merit on being selected in judicial service
after 'cut of date' prescribed in the
advertisement. In absence of express
statutory rules, a candidate for Direct
Recruitment is not required to continue to
be Advocate after filing application, and
hence there is possibly no justification as
to why such a candidate be denied
opportunity of interview, particularly
when there is no provision for giving
declaration in this respect by the
candidate.

72. All  the petitioners  were
admittedly eligible on that date and they
had, accordingly, applied. They were also
found eligible for appearing in 'interview

Respondents have challenged the
petltlon on the following grounds:-
\ppointment includes recruitment
q roc,ss,, hence even during recruitment

Cpr cess, ineligibility can be considered.

AN (11»1) Petltloners must be in active practice

as an advocate or the pleader at the time
> of their selection as district judge, even
during process of selection till the
recommendation as a district judge.
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(ii1))  Petitioners became ineligible for
appomtment because they Jomed ]UdlClal
service.

Now the point for determmatlon in
this case is, whether app01 rnent includes
recruitment process. ’

74. In this connection, attention of
this Court has been drawn towards the
decision in K. Naga Raja and others
Versus The - Supermtendmg Engineer,
Irrzgatlon Department, Irrigation circle,
Chittoor, and another referred AIR 1987
Andhra Pradesh 230 (FB).

'/\/\k In this case, it has been held that,
atters relating to appointment, includes

not only the actual appointment, but also

carlier process of recruitment.

Article 233 sub clause (1) & (2) of
the Constitution is relevant in this
connection, which is being reproduced-

“233. Appointment of district judges-
(1) Appointments of per sons to be, and
the posting and promotion of, district
judges in any State shall be made by the
Governor of the State in consultation with
the High Court exercising jurisdiction in
relation to such State.

(2) A person not already in the service of
the Union or of the State shall only be
eligible to be appointed a district judge if
he has been for not less than seven years
an advocate or a pleader and is
recommended by the High Court for
appointment.”

In the Article 233 sub clause (1) &
(2) word “Appointment” has been used
and not the word “matters relating to
Appointment”.
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Moreover, in the above mentioned
decision also, it has been held that, word
“Recruitment” and “Appointment” are not
synonymous.

75. In this connection, decision in
the case of Basant Lal Malhrotra Versus
State of Punjab and others referred in
AIR 1969 Punjab and Haryana 178 (DB)
is relevant.

In this case Division Bench held that-

“After the formalities under the rules
up to Part C of Vol. 1 of the Rules and
Orders of the Punjab High Court are
completed the appointment to the post of
Subordinate Judge takes place under Part
D of the same Rules. From the Home
Gazette Notification No.3010-G-51/1-
6094 D/- 26-10-1951 (Punjab) and Rr. 6
& 7 in Part D of Chap. 22 of the Ru
and Orders of the Punjab High/ Court
Vol. I, it is evident that a clear distinction
is bemg drawn  between the “words
1 The

connote different meanmgs Accordmg to
the dlctlonaij meanmg of the word

ceptance selection or
approval for appointment and not actual
me; f or postmg in service, while

s ‘the word “recruited” in R. 4.2 does
‘mean actual appointment.”

76. In such circumstances, it is clear
> that, decision of Andhra Pradesh High
Court referred by the respondents is not
helpful to the respondents and argument
of learned counsel for the respondents has
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no force that, word “Appomtment
includes recruitment process.

Next point for determination” is,
whether the petitioners should be in the
active practice, even durmg ‘process of
selection till the recommendatlon

77. In this connecﬁon attention of
the Court has,. ‘been drawn towards
decision in the ,e\of Satya Narayan
Singh (supra) ln “which, it has been held
by the D1V1510n Bench of this High Court
that, contentlon of Sri S.P. Gupta that
word [ “Bar “used in Rule 6 should be
i eted in the light of Rule 5(a) which

o makes eligible for appointment as direct

its, advocates or pleaders of 7 years
tanding, irrespective of the question, as
0 whether on the relevant date they were
practising or not, in our opinion, is
unsound and must be rejected.”

In this connection, judgment of Full
Bench of Allahabad High Court given in
the case of Behariji Das Versus Chandra
Mohan referred in AIR 1969 All 594(FB)
is relevant.

In para 13 of the judgement it has
been held that-

“It is true that Sri Prayag Narayan
was in service at the material time....... 7

In para 14 of the judgment it has
been held that-

“Some emphasis was placed upon
expression ‘‘ has been” appearing in
Clause (2) of Article 233......... 7

78. Contention was that, expression
“has been” made it necessary that, per son
concerned must have been in active
practice as an advocate or the pleader at
the time of his selection as district Judge.
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79. In this connection, Court
considered decision in the case of State of
Assam V. Horizon Union referred in AIR
1967 SC 442 in which, point for
consideration was, whether Sri Dutta was
eligible to be appointed as the presiding
officer of an Industrial Tribunal in Assam
under the Industrial Disputes Act, 19477

Sub section 3 Section 7A of
Industrial Disputes Act runs as follows-

“A person shall not be qualified for
appointment as the presiding officer of a
Tribunal unless-

()

(aa) he has worked as a District
Judge or as an Additional District Judge
or as both for a total period of not less

It was held by Apex Court\\th’?at;Sfi:

Dutta was qualified for appointme
the presiding officer of the' Industrial
Tribunal under Clause (aa). of Sub-section
(3) of Section 7A. It is im rtaht that, Sri
Dutta's appointment-i the year 1965 was

upheld, although had retired from

appom ent as a Judge of a High Court,

cunless he is a citizen of India and-(a) has
* for at least ten years, held a judicial office
in the territory of India........... '

In para 17 of the of the decision in
> Behariji Das (supra) it has been held by
the Full bench that-
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“It is well known that in several
cases persons have been appointed. as
High court Judges some time ‘aft zhéir
retirement as District Judges\ Such
appointments have  never. been
challenged. The positiok ‘under Article
233(2) is similar to that un r‘Artzcle 217
(2) of the Constitution. =

80. In such 1rcumstances it is clear
that, Even though, Prayag Narayan was in
service at the time of his appointment and
he was not in/ active practice as an
advocate,’ full bench approved the
appamtment “of Sri Prayag Narayan.

It has been argued by the learned
unsel for the respondents that, judgment
of the Division Bench in the case of Satya
Narayan Singh (supra) was confirmed by

" the Supreme Court.

82. From perusal of the judgment in
the case of Satya Narayan Singh (supra)
it is clear that, fact of continuance as an
advocate or pleader during process of the
selection  till recommendation for
appointment as District Judge, was not
considered by the Apex Court.

So far as the case of Rameshwar
Dayal (Supra) is concerned, in that case
also the Hon'ble Supreme Court in para 6
has held that-

....... Harbans Singh and
P.R.Sawhney did not have their names
factually on the Roll when they were
appointed as District Judges.
P.R.Sawhney, it appears, had his name so
enrolled on October 20, 1959, that is,
after  his  appointment as  District
Judge......... 7
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83. In such circumstances it is also
clear that, so far as the decision in the
Case of Rameshwar Dayal (supra) is
concerned, even though Sri Harbans
Singh and P.R.Sawhney were not on the
roll as advocate, their appointment was
upheld.

In this connection, Article 217 (2) of
the Constitution is relevant.

Article 217 sub rule (2) is being
reproduced as follows-

“ A person shall not be qualified for
appointment as a Judge of a High Court
unless he is a citizen of India and-

(a) has for at least ten years held a
Judicial office in the territory of India; o

(b) has for at least ten years been -
advocate of a High Court or of two
more such courts in succession; > (

It is relevant that, in sub Se ion 2(b)
word “ has been' an ad ‘cate has been
used.

In this connection
Explanation (aa) i
being reproduced- ('
“in computing the period during which a
person has_been>an advocate of a High
Court, there shall be included any period
ich the person (has held judicial

Atticle 217 (2)
evant, which is

tribun a or any post, under the Union or a
\\State, requiring special knowledge of law)
ﬂer he became an advocate;

84. It also shows that, in computing
> the period, during which a person has
been an advocate period, during which, he
held the judicial office shall also be
considered, it means that, active practice
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during process of selection till
recommendation  for appointment. .

district judge is not essential” In- such
circumstances, argument of the Iearned
counsel for the respondents has/no force
that applicants should remaln ‘in active
practice, during process’ of. selectlon till

recommendation for appomtment

The next argument of the learned
counsel for the respondents is that,
petitioners became ineligible  for
appomtment because they joined judicial
service. C ¢

In this connection, point for

o determ ation is, (1) what will the be date

eciding the eligibility (2) who will be

_competent to decide the question of

eligibility  (3)  whether refusal of
permission to appear in interview,
amounts declaration of ineligibility.

In this connection Rule 18 (1) THE
UTTAR PRADESH HIGHER
JUDICIAL SERVICE RULES, 1975
referred to earlier is, relevant which
reads-

“18(1).The Selection Committee
referred to in Rule 16 shall scrutinize the
applications received and may thereafter
hold such examination, as it may consider
necessary for judging the suitability of the
candidates. The Committee may call for
interview such of the applicants who in its
opinion have qualified for interview after
scrutiny and examination.”

86. There is no provision in the Rule
18 (i) that, scrutiny of the candidates at
the time of interview is also essential,
because according to Rule 18(i)
Committee will call for interview of such
a candidate, who in its opinion have
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qualified for interview after scrutiny and
examination. Scrutiny means scrutiny at
the time of receipt of the application
before examination.

From perusal of the record, it is clear
that, no scrutiny has been made regarding
other candidates also by Selection
Committee.

87. Besides it, from perusal of the
counter affidavit filed by the respondents,
it is clear that, two candidates who are
working as Additional District Judge in
Jharkahand State were permitted to
appear in the interview and were
interviewed.

It also shows that no scrutiny wa
done by the Selection Committee afte
examination.

in the judicial service, w@rkmg -as
Additional District Judges would not-have
been permitted.

ination 1is,
‘required to

Next question for
whether any permissio
appear in the intervie

No provisiorf or relevant Circular or
Government order. has been shown in
spite of specr ¢ dlrectlon to produce it, by

“has been drawn towards Chapter
para 1090 and para 1091 of Manual
¢ the Orders of the Personnel Department
)\ of U.P. Published in 1989.

This chapter is regarding disposal of
the application of the Government
Servants for out side employment.

Had it been done, then
those two candidates of Jharkhand Sta )
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88. It is admitted that petitioners
who are in judicial service working as
Civil Judge (Jr. Div.) are und‘r the
control of the High Court and even if,
they are appointed as Addltlonal District
Judge, they shall remain under the control
of the High court and/ the Hon'ble the
Chief Justice shall be the ‘head of the
department in botb‘t \cases as such this

187 admltted fact that,
Petitioners appeared in the examination
before they Jomed the judicial service and

to appear in the
because  they  were

90. Besides it, from perusal of the

) record, it is clear that, permission was

granted to petitioner nos.2, 3 & 4 to
appear in the examination. Subsequently
permission to Angad Prasad petitioner
no.2 to appear in the interview was
refused.

91. From perusal of the record it is
clear that, there is no order in writing that,
permission to petitioner nos. 3 & 4 Abdul
Quaiyum and Narendra Kumar Singh who
were already granted permission, was
refused later on.

Contention of the petitioners is that,
eligibility is to be decided by Full Court
of the High Court and not by another
authority.

92. It has also been argued that,
refusal to permit the petitioners to appear
in the interview, amounts to declare them
ineligible. As decision has not been taken
by the Full Court, regarding their
ineligibility, there was no question for
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refusal for permission to appear by any
other authority.

As per Rule 18(3) Selection
Committee shall make a preliminary
selection and submit the record of all the
candidates to the Chief Justice.

As per Rule 18(4) the Court, shall
examine the recommendations of the
Selection Committee and, having regard
to the number of direct recruits to be
taken, prepare a list of selected candidates
in order of merit and forward the same to
the Governor.

As per Article 233 2)
recommendation is to be made by the
High Court for appointment.

High Court means, Full Court as he !
by the Apex Court in the case of Chand ‘
Mohan (supra). =

Full
Court and not any otherf' authdrlty
competent for recomm datlon for
appointment and acco dmg to the Rule 18
(4)  Court shall = examine the
recommendations, “the  Selection
Committee, it meéns that Full Court shall
examine recommendatlon and forward the
same to the Governor.

93. As such, it is clear thal

per Article 233(1),
\me“rit of the person as district
c.in’ the State shall be made by the
overnor of the State. As such it is clear
, appointment is to be made by the

: GOVernor of the State.

> 95. In such circumstances, it is clear

that, only the Full Court is competent to
decide the ineligibility of the candidates
and by refusal of the permission to appear
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in the interview, ineligibility has been
decided by the authority other than the
Full Court.

As per rule, Selection Commlttee has
no power to decide mehglbjhty after
examination of candidates, who qualified
in examination, for interview, before
interview. &

Besides _ i contention of the
petitioners in- para “33 of the writ petition
has not been rebutted by the respondents.

\Para\33 'of the writ petition is being

:‘/,‘;;:That even in the past selections,

_whenever there existed doubt with

regard to the candidature of any
candidate called for interview the
objection against his name was noted in
the selection proceedings, but such
candidate nevertheless interviewed by the
selection committee and the matter
referred to the full court fo the High
Court for final decision on the
candidature.”

96. In the counter affidavit filed by
the respondents, this fact has not been
specifically denied that, it has not been a
prevalent practice. Only this much has
been said that, para 33 is argumentative in
nature, hence not admitted as such.

Contention of the petitioners is that
refusal to permit them to appear in
interview is in violation of Article 14 and
16 of the Constitution of India.

Article 14 & 16 are reproduced as
follows-

“14. Equality before law- The State
shall not deny to any person equality
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before the law or the equal protection of
the laws within the territory of India.

16. Equality of opportunity in
matters of public employment-

1. There shall be equality of
opportunity for all citizens in matters
relating to employment or appointment to
any office under the State.

97. In this connection, it is relevant
that, it is admitted in the counter affidavit
of the respondents that, two person
already in the service in the State o

Jharkhand and holding the post of-
(Judicial "

Additional  District  Judge
service) have been interviewed by
Selection Committee, —although -t
names have not been dlsclos\d,\ nor
denied in spite of contention oﬁpetmoners
that, perhaps one of them is i -Sandeep

Srivastava.

98. Contentic the petitioners is
that, although two he applicants of
Jharkhand, who afe 1in judicial service and
are holding post - of Additional District
Judge have been allowed to appear in the
interview, . but~ petitioners who are in
judicial : ser ice, have not been allowed to
appear in the interview, is clear violation
of le 14 & 16 of the Constitution of

< 99. In this connection, decision in
E.P. Royappa V. State of Tamilnadu
> AIR 1974 SC 555 and decision in Ajay
Hasia's case refereed in AIR 1981 SC
487, and decision in D.S.Nakara V. Union
of India AIR 1983 SC 130 and decision in

Subhash Chandra and others V. State of U.P. and another 371

the case of Maneka Gandhi V. Union of
India, AIR 1978 SC 597 are relev it

100. In this connection, dec ion of
the Apex Court in the case of“A.K: Kalra
Versus the Project and iEqulpment
Corporation of India ltd. referred in
AIR 1984 Supreme Court 361 is relevant
in which, the Apex: Court con51der1ng the
above mentioned ses held that, “it is
difficult to accept the submission that,
executive action, ‘which results in denial
of equal pmtectlon of law or equality
before 1aw cannot be judicially reviewed,
nor can be struck down on the ground of
arbitrariness as being violative of Article

101. In this case also, two
andidates working as Additional District
Judges in the Jharkhand State, were
permitted to appear in the interview,
while the petitioners were not allowed to
appear in interview, on the ground that,
they joined judicial service. It is clear
violation of Article 14 & 16 of the
Constitution.

ORDER

In the result, Writ Petition stands
partly allowed.

We direct that the petitioners be
interviewed forthwith. We also direct that
the candidates in U.P. Nyayik Sewa or
Judicial Service of other States, who are
similarly  situated, shall also be
interviewed, if not already interviewed
and the names of all such candidates be
included in the list along with other
candidates for consideration of the Court.

No order as to costs.



