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ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 09.01.2008

BEFORE
THE HON'BLE TARUN AGARWALA, J.

Writ Petition No. 375 of 2008
Virendra Kumar Singh ...Petitioner
Versus
State of U.P. and others ...Respondents

Counsel for the Petitioner:
Sri. Satyanshu Ojha
Sri. Radha Kant Ojha

Counsel for the Respondents:
Sri. Ashok Khare
S.C.

U.P. Intermediate Education Act 1921-
Chapter III Regulation 21-benefit of
academic session-person working as
Adhoc Principal-achieve the age of
superannuation-during period of availing
benefit of academic session-cannot be
treated as Adhoc Principal.

Held: Para 3

The benefit of continuing to avail the
benefit of the academic session after
attaining the age of superannuation is
not applicable for the appointment on
the post of ad-hoc Principal.

Case law discussed:

2003(3) AWC 1709, 2007(1)UPLBEC 479

(Delivered by Hon'ble Tarun Agarwala, J.)

1. Heard Sri R.K.Ojha, the learned
counsel for the petitioner and Sri Ashok
Khare, the Ilearned senior counsel
appearing for respondent no.5. Since no
factual controversy is involved in the
present writ petition, the same is being
disposed of at the admission stage itself
without calling for a counter affidavit.
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2. The respondent no.5 was
appointed as an adhoc Principal in the
institution managed by respondent no.4.
The said respondent reached the age of
superannuation and the Committee of
Management resolved to appoint the
petitioner as an ad-hoc Principal. The
committee of management forwarded the
papers to the District Inspector of Schools
for, approval. The District Inspector of
Schools by the impugned order directed
the Committee of Management to permit
respondent no.5 to continue as an ad-hoc
Principal till the end of the academic
session, i.e., till 30.6.2008. The petitioner,
being the senior most teacher and being
entitled to be appointed as an ad-hoc
Principal has filed the present writ
petition.

3.  The learned counsel for the
petitioner submitted that the controversy
involved in the present writ petition is
squarely covered by two Division Bench
judgments, namely, in the case of Raja
Ram Chaudhary vs. Satya Narain
Gupta and others, 2003(3) AWC 1709,
and in the matter of Hari Om Tatsat
Brahma Shukla vs. State of U.P. and
others, 2007(1)UPLBEC 479, wherein it
has been held that a teacher continuing till
the end of the academic session is not
entitled to continue as an ad-hoc Principal
after attaining the age of superannuation.
The benefit of continuing to avail the
benefit of the academic session after
attaining the age of superannuation is not
applicable for the appointment on the post
of ad-hoc Principal. On the other hand,
the learned counsel for the respondent
no.5 made a feeble attempt to distinguish
the aforesaid judgments contending that
the said judgments pertain to the post of
Principal in the Degree College, in which
the Rules and Regulations were different
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from that of the post of Principal in an
Intermediate college.

4. In my opinion, the submission
made by the learned counsel for the
opposite party is bereft of merit.
Regulation 21 of Chapter III of the
Regulations framed under the
Intermediate Education Act, 1921 relates
to the extension of service which reads as
under:-

"21.  Superannuation  age of
Principal, Headmaster, Teacher and
other employees would be 60 years. If
above said superannuation age of any
Principal, Headmaster and Teacher falls
on any date in between 2nd July and 30th
June, except in the condition when he
himself, before two months of the date of
superannuation, furnishes in writing the
information for not seeking extension of
service, extension of service upto 30th
June shall be deemed to be conferred on
him so that after summer vacation,
substitute can be arranged in the month of
July. In addition to this, extension of
service could be granted only in such
special cases, which may be decided by
the State Government.

If date of superannuation of any
clerk or fourth class employee falls in the
middle of any month, his extension of
service would be deemed to be given up to
the last date of that month. But if the date
of appointment of any employee falls on
the first date of any month, he shall be
retired on the last date of the preceding
month."

The said provision has been
interpreted in the case of Hari Om Tatsat
Brahma Shukla (supra), in which the
Court held-
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"We have considered the submissions
and perused the record. In so far as the
preposition that when a teacher is
continuing till the end of academic
session after attaining the age of
superannuation he is not entitled for any
appointment on a post other than his
substantive is well settled. After attaining
the age of superannuation neither higher
post can be conferred nor an incumbent
can claim promotion on a higher post.
The preposition will both apply for
appointment on substantive basis or
appointment on ad hoc basis. The ad hoc
appointment under Section 18 of the U.P.
Act No.5 of 1982 is the appointment as a
Principal on a higher post in a different
grade. During the period a person is
continuing to avail the benefit of
academic session after attaining the age
of superannuation he is not entitled for
appointment even on ad hoc basis. The
said preposition finds full support for
Division Bench judgments reported in
2000(1)E.S.C. 645, Committee  of
Management, Jagdish Saran Rajvansi
Kanya Inter College and another vs. Joint
Director of Education; 2003(2)E.S.C.
956, Raja Ram Chaudhary vs. Satya
Narain Gupta and others and Division
Bench judgment of R.C.Gupta (Dr.) vs.
State of U.P. and others, (2002)1
UPLBEC 767."

Similarly in the case of Raja Ram
Chaudhary (supra), the Court held-

"The contention is totally
misconceived. The purpose of extension
till the end of the academic session after
attaining the age of superannuation is
only to secure the benefit in favour of the
students and the institution as clarified by
this Court in the aforesaid two decisions.
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The fact that the appellant has
already attained the age of
superannuation is not in dispute. Further,
the fact that question of seniority has not
yet been determined and on account of the
appellant having attained the age of
superannuation, it has lost all its
significance is also not disputed. These
additional factors also do not justify an
interference in the discretion exercised by
the learned single judge."

5. The ratio of the decision of the
aforesaid two judgments is squarely
applicable to the present facts and
circumstances of the case.

6. In view of the aforesaid the
impugned order cannot be sustained and
is quashed. The writ petition is allowed.
The District Inspector of Schools is
directed to pass consequential orders on
the resolution sent by the committee of
management within two weeks from the
date of presentation of a certified copy of
the order.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 12.12.2007

BEFORE
THE HON’BLE SUDHIR AGARWAL, J.

Civil Misc. Writ Petition No. 53062 of 2006

Smt. Qamar Jahan ...Petitioner
Versus
State of U.P. and others ...Respondents

Counsel for the Petitioner:
Sri P.N. Dwivedi

Counsel for the Respondents:
Sri Dinesh Chandra Tripathi
S.C.
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Constitution of India, Art. 226, Art. 21-
Service Law Revised family pension-
petitioner’s husband died after 31 years
satisfactory service-1991 family pension
fixed Rs.966/-while in Moti Lal Agarwal
case-family pension should not be less
than Rs.1275/-respondent itself
accepted the claim-only reason of
financial security can not be ground-
once the court adjudicated in rem
considering particular legal aspect-body
expected to implement the same forcing
the individual to approach the court
amounts multiplicity of litigation-
necessary direction issued with 8%
interest.

Held: Para 14 & 17

Thus, retiral benefits are not bounty but
a right earned by the employer and being
deferred wages payable to a Government
servant in lieu of considerable length of
service rendered by an employee to the
employer cannot be denied on the
ground of financial scarcity or lack of
funds.

Once on a particular legal aspect dealing
with service condition of the employees,
the matter is decided by a Court of law,
such body is expected to implement the
same without forcing its all the
employees similarly placed to approach
the Court individually as that would
amount not only to multiply litigation
wasting avoidable public time and
money but would also be against all
spirit of a 'Welfare State' with which the
respondents are expected to work.

Case law discussed:

1996 (2) ESC-612, 1983 (1) SCC-305, AIR
2003 SC-2189, AIR 1983 SC-803, AIR 1958
SC-578, AIR 1963 SC-1332, 2003 (1) SCC-184,
W.P. 33804/04 decided on 6.12.05.

(Delivered by Hon'ble Sudhir Agarwal, J.)

1. A harassed widow, who has
already suffered on account of death of
her husband, having met an indifferent
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treatment in the hands of the respondents
with respect to payment of post death
retiral benefits of her husband/family
pension, has invoked extraordinary
equitable jurisdiction of this Court under
Article 226 of the Constitution of India by
means of the present writ petition seeking
a writ of mandamus commanding
respondents 2 and 3 to determine revised
family pension and pay difference thereof
since 4.3.1991 till date and pay her along
with arrears.

2. The facts in brief, giving rise to
the present writ petition are that the
petitioner's husband Late Rajjab Ali was
appointed as Revenue Inspector in Nagar
Nigam, Allahabad and after rendering
service of more than 30 years, died on
3.3.1991. The respondents determined
family pension at Rs.480/- per month and
started payment thereof in July 1991
though with effect from 4.3.1991. A
Division Bench of this Court vide
judgment dated 24.3.1988 passed in Civil
Misc. Writ Petition No. 15309 of 1984
Moti Lal Agarwal & others Vs. State of
U.P. & others directed Allahabad Nagar
Mabhapalika to pay similar amount of
pension including dearness allowance and
family pension etc. as admissible to the
State Government's employee or the
employees of Kanpur Nagar Mahapalika
since 2.7.1981. It was clarified that the
relief would not extend to payment of
gratuity. The matter went in appeal before
the Apex Court, which remanded the
matter vide judgment dated 9.8.1988
passed in SLP (Civil) No. 7917 of 1988,
permitting the parties to address High
Court on the remaining points which they
intend to raise in the matter. On remand,
the aforesaid matter was again decided by
a Division Bench vide judgment dated
19.2.1996 reported in 1996 (2) ESC 612
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and this Court issued following directions
to Allahabad Nagar Mahapalika:

"In view of the aforesaid discussion,
we direct the respondents to pay the
dearness allowances to the petitioners at
par with the employees of Municipal
Corporation, Kanpur immediately as
envisaged in G.O. No. 866A/ AA-NA-VI
0.7.84-10K/19 dated 28th February, 1984
contained in Annexure-6 to the writ
petition. We further direct the respondent
to pay the pension also to the petitioners
at par with the employees of the State
(Municipal Corporation, Kanpur) within 4
months failing which it shall carry interest
at the rate of 13% per annum"

3. Itis true that though the directions
contained in the aforesaid judgment were
confined to the petitioners in that case, but
the issue decided therein applies to all
similarly placed employees of Nagar

Mahapalika, Allahabad. Consequently,
the petitioner made several
representations to the respondents

requesting to pay family pension on the
basis of revised pay scale in the light of
the judgment of this Court in Moti Lal
Agarwal (supra) but having failed to get
any response from the respondents, the
present writ petition has been filed.

4. The respondents no. 2 and 3 have
filed counter affidavit, which is sworn by
Sri G.N. Shukla, Addl. Municipal
Commissioner, Nagar Nigam, Allahabad.
He has not disputed entitlement of the
employees of Nagar Nigam regarding
revised dearness allowance, pension and
family pension as held by this Court in
Moti Lal Agarwal (supra), but what has
been said is that Nagar Nigam, Allahabad
passed a resolution in September' 2001
requesting the State Government to bear
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the expenditure but the same has been
declined by the State Government. It is
further said that the petitioner had filed
Writ Petition No. 6329 of 2007 seeking a
similar relief, but the same has been
dismissed on 7.2.2007 and, therefore, the
petitioner is not entitled for any relief.

5. The petitioner, in her rejoinder
affidavit, has stated that she did not file
any writ petition earlier. On the contrary,
the writ petition no. 6329 of 2007 was
filed by one Gya Prasad. Against the
judgment dated 7.2.2007 passed by
Hon'ble Single Judge, dismissing his writ
petition, he filed a Special Appeal No.
282 of 2007, which was allowed by the
Division Bench on 12.3.2007 setting aside
the judgment of the Hon'ble Single Judge
and remitting the matter to the Hon'ble
Single Judge to decide the writ petition on
merits afresh. A copy of the Government
Order dated 23.12.1997 has also been
placed on record as Annexure RA-2,
which provides that minimum family
pension amount should be 1275/- per
month. It is also said that another writ
petition no. 25673 of 2006 Sangam Lal
Yadav Vs. State of U.P. & others
involving a similar issue has been decided
by this Court following Moti Lal
Agarwal (Supra).

6. Learned counsel for the petitioner
submits that though the issue is already
settled by this Court in Moti Lal Agarwal
(supra) and in view thereof, the petitioner
was entitled for dearness allowance and
family pension on revised rates, but
despite the judgment having been
rendered by this Court more than a decade
back and even several representations
made by the petitioner, no action has been
taken by the respondents till date and the
petitioner is being paid family pension
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presently at the rate of Rs. 966/- per
month, which is ex facie inadequate and
insufficient for even bare sustenance of
herself and her children, hence, is
violative of Article 21 of the Constitution
of India. He contended that pension is not
a bounty but a right earned by the
employee after rendering service for a
particular length with the employer. It
amounts to deferred wages payable after
retirement to the employee or to the
family of the employee after his death in
accordance with rules in recognition of
his/her long service. .

7.  On behalf of the respondents,
though entitlement of the petitioner for
revised rate of family pension is not
disputed, but it is said that due to poor
financial condition of Nagar Nigam,
Allahabad, and, its proposal having been
turned down by the State Government, it
is not possible to pay revised family
pension to the petitioner.

Heard learned counsel for the parties
and perused the record.

8. From the pleadings of the parties,
it is evident that claim of the petitioner for
revised family pension and her
entitlement for the same is not disputed
by the respondents no. 2 and 3 as is
apparent from para-6 and 7 of the counter
affidavit, the relevant extract whereof is
reproduced as under:

"6. ... It is stated that for relief
sought by the petitioner the Nagar Nigam
Allahabad  has already passed the
resolution No. 49 dated 18.09.2001
requesting the state Government to bear
the expenditure but the same was stayed
by State Government vide Government
vide order dated 03.02.2004.........
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7. e It is stated that the Nagar
Nigam, Allahabad has been recommended
for the relief sought by the petitioner
through it resolution dated 18.09.2001
but the same was stayed by the State
Government vide Government Order
dated 03.02.2004."

9. The only reason for non payment
appears to be the alleged lack of funds
and financial scarcity = with  the
respondents no. 2 and 3 and refusal by the
State Government for bearing financial
burden. Whether this can be a ground to
deny a right to the petitioner to get revised
family pension is the moot question to be
considered hereat.

10. Pension and retiral benefits of an
employee or his family is a right and
cannot be said to be bounty is now well
settled. The Apex Court, in D.S. Nakara
Vs. Union of India 1983 (1) SCC 305
held as follows:

"pension is a right and the payment
of it does not depend upon the discretion
of the Government but is governed by the
rules and a government servant coming
within those rules is entitled to claim
pension. It was further held that the grant
of pension does not depend upon anyone's
discretion. (Para 20).

In the course of transformation of
society from feudal to welfare and as
socialistic thinking acquired
respectability, State obligation to provide
security in old age, an escape from
underserved want was recognized and as
a first steps pension was treated not only
as a reward for past service but with a
view to helping the employee to avoid
destitution in old age. The guid pro quo
was that when the employee was
physically and mentally alert, he rendered
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not master the best, expecting him to look
after him in the fall of life. A retirement
system therefore exists solely for the
purpose of providing benefits. In most of
the plans of retirement benefits, everyone
who qualifies for normal retirement
receives the same amount. (Para 22).
Pensions _to civil employees of the
Government and the defence personnel as
administered in India appear to be a
compensation for service rendered in the
past. (Para 28).

Summing up it can be said with
confidence that pension is no only
compensation for loyal service rendered
in the past, but pension also has a
broader significance, in that it is a
measure of socio-economic justice which
inheres economic security in the fall of
life when physical and mental prowess is
ebbing corresponding to aging process
and, therefore, one is required to fall back
on savings. One such saving in kind is
when you give your best in the hey-day of
life to your employer, in days of
invalidity, economic security by way of
periodical payment is assured. The term
has been judicially defined as a stated
allowance  or  stipend made in
consideration of past service or a
surrender of rights or emoluments to one
retired from service. Thus the pension
payable to a government employee is
earned by rendering long and efficient
service and therefore can be said to be a
deferred portion of the compensation or
for _service rendered. (Para 29)"

(emphasis added)

11. That being so, non payment of
pension or family pension to an employee
or his family in accordance with law to
the extent he/she is entitled amounts to
denial of right to earn livelihood
enshrined under article 21 of the
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Constitution. The expression 'right to life'
in Article 21 of the Constitution does not
denote a mere physical or animal
existence. The 'right to life' includes 'right
to live with human dignity'. In A. K.
Bindal and another Vs. Union of India
and others AIR 2003 SC 2189 it was
held that 'right to life' enshrined under
Article 21 means something more than
bare survival or animal existence. The
Court referred to it earlier decision in
State of Maharashtra Vs.
Chandrabhan AIR 1983 SC 803 where
payment of very small subsistence
allowance to an employee during
suspension was held wholly insufficient
to sustain his living and, was held to be
violative of Article 21 of the Constitution.

12. For the purpose of payment of
due wages necessary for bare sustenance
or minimum wages, the financial capacity
of the employer has not been held to be a
valid consideration by Constitution Bench
of the Apex Court in Express Newspaper
(Private) Ltd. Vs. Union of India AIR
1958 SC 578, Hindustan Times Ltd.,
New Delhi Vs. Their Workmen AIR
1963 SC 1332. In S.K. Mastan Bee Vs.
General Manager, South Central
Railway & another 2003 (1) SCC 184,
the Court held that 'right to life' included
right to family pension and right to earn
livelihood under Article 21 of the
Constitution. In Moti Lal Agarwal
(supra) also a similar defence appears to
have been taken by Nagar Mahapalika,
Allahabad (now  Nagar  Nigam,
Allahabad) which has been considered by
the Court in para-17 of the judgment and
has been rejected.

13. A similar argument earlier was
also raised on behalf of Nagar Nigam,
Kanpur before this Court in Writ Petition
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No. 33804 of 2004 Samal Chand Tiwari
Vs. State of U.P. & others decided on
6.12.2005 and was rejected, holding :

"Similarly financial crunch or
shortage of funds would not be a valid
defence for the State where it is bound to
discharge its duties which are statutory or
constitutional is also the view taken by
the Apex Court in the case of Secretary,
Ministry of Chemicals & Fertilizers,
Government of India Vs. Cipla Ltd. and
others, 2003 (7) SCC page 1 and The
State of Gujarat and another Vs. Shri
Ambica Mills Ltd.,, Ahmedabad and
another, 1974 (4) SCC 656 para 54 to 63
and AIR 1987 SC 157, para 92, 93 and
99."

14. Thus, retiral benefits are not
bounty but a right earned by the employer
and being deferred wages payable to a
Government servant in lieu  of
considerable length of service rendered by
an employee to the employer cannot be
denied on the ground of financial scarcity
or lack of funds.

15. The respondents have admitted
that the complaint of the petitioner was
found to be genuine and they resolved as
long back as on 18.9.2001 for payment
thereof by requesting the  State
Government to bear the expenditure but
the State Government did not care to bore
the said liability. The question as to
whether the State Government was
justified in refusing to bear the
expenditure or not is not relevant for the
purpose of the present case, since, in my
view, the husband of the petitioner being
employee of a statutory authority, a local
body like Nagar Nigam, Allahabad, it was
the responsibility of respondents no. 2 and
3 to discharge its burden with respect to
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salary, wages or pension of its employees
and the fact that it was not extended
financial help by the State Government or
somebody else cannot be a reason
justifying non payment of the aforesaid
dues to its employees.

16. Once the respondents found in
2001 that the employees like petitioner
were entitled for revised pension, there
was no reason for not paying the same
immediately thereafter or within a
reasonable period thereafter. Moreover
non payment of any amount by revising
family pension even after filing of this
Writ petition in 2006 is clearly and
apparently arbitrary and discriminatory. It
is strange that the respondents felt
satisfied by paying a merge sum of
Rs.966/- per month to the petitioner
towards family pension as if the same
would be sufficient for sustenance of
herself and her children. Judicial
cognizance can be taken of the fact that
about Rs.32/- per day, which the
petitioner is being paid towards family
pension, can not be sufficient even to bear
two times' meal for a single person during
these days, what to say of a family which
consisted of more than one person. The
attitude of the respondents by not
resolving the problem of arranging funds
and making payment towards pension to
the retired employees or their family in
the light of the judgment of this Court in
Moti Lal Agarwal (supra) cannot be
appreciated and must be contemned in
strongest words.

17. It is true that ultimate direction
contained in Moti Lal Agarwal (supra)
was with respect to the petitioners in that
case, but the law laid down therein is a
judgment in rem, applicable to all the
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employees of Nagar Nigam, Allahabad
similarly situated and it was not expected
from a statutory body like Nagar Nigam,
Allahabad not to extend benefit of the
said judgment to all similarly placed
persons on its own and instead to compel
those persons to approach the Court,
obtain order and thereafter, it would act
upon. A statutory body or the State
Government is expected to act as a model
employer. Once on a particular legal
aspect dealing with service condition of
the employees, the matter is decided by a
Court of law, such body is expected to
implement the same without forcing its all
the employees similarly placed to
approach the Court individually as that
would amount not only to multiply
litigation wasting avoidable public time
and money but would also be against all
spirit of a 'Welfare State' with which the
respondents are expected to work.

18. In Workmen of Bhurkunda
Colliery of Central Coalfields Ltd. Vs.
Bhurkunda  Colliery of Central
Coalfields Ltd. 2006 (3) SCC 297, the
Apex Court observed that the State should
be a model employer, should not exploit
employees nor take advantage of
helplessness of either unemployed
persons or the persons concerned as the
case may be. The dictum is fully
applicable to the present case also where a
destitute widow has been forced to
approach the Court of law for
enforcement of her legal right of receiving
family pension on revised scale, which
has not been heeded by the respondents
despite the law laid down by a Division
Bench of this Court as long back as in
1996. In Balram Gupta Vs. Union of
India & another 1987 (suppl.) SCC 228,
the Court held:
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"As a model employer the
government must conduct itself with high
probity and candour with its employees"

19. In view of the above discussions,
the writ petition is allowed. The
respondents are directed to revise and fix
family pension of the petitioner in the
light of the judgment of this Court in
Moti Lal Agarwal (supra) within a
period of four months and continue to pay
current the amount as determined above
as and when it falls due. The petitioner
shall also be entitled for interest on the
arrears of family pension at the rate of 8%
with effect from 22.9.2006, i.e., the date
of filing of the writ petition till the said
amount is paid. The petitioner shall also
be entitled to cost which is quantified to
Rupees ten thousand payable by
respondents no. 2 and 3.

APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 11.12.2007

BEFORE
THE HON'BLE SHIV SHANKER, J.

Criminal Appeal No. 636 of 1995

Ashfaq ...Appellant
Versus
State of U.P. ...Opposite Party
Counsel for the Appellant:

Sri Pt. Mohan Chandra

Sri. S.K. Tyagi

Sri. M.P. Rai

Sri. A.K. Rai

Sri. V.K. Jaiswal

Counsel for the Opp. Party:
A.G.A.

N.D.P.S. Act Section 50-provision of
section 50-held mandatory-non
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compliance thereof vitiate whole trail-
trail court committed great illegality by
convicting the appellant.

Held: Para 24 & 25

In the present case it was asked from
the appellant by P.W. 1 Veersain and
P.W. 2 Sultant Singh that " Jamatalashi
Rajpatrit Adhikari Ke Samaksh Chalkar
Lene Ke Liye Kaha To Kahane Laga Ki
Aap He Jamatalashi Le Len."

Therefore, there was no complete
compliance of section 50 of N.D.P:S. Act
and merely on that basis trial could be
vitiated. @ However, trial,court has
committed error in convicting the
appellant for the said charge.

Case law discussed:

2005(3) SCC 59, 1998(8) SCC 449, 2007(58)
ACC 723, 1999(39) Supreme Court 349,
2007(1) SCC 433, 1996(6) SCC 172

(Delivered by Hon'ble Shiv Shanker, J.)

1. This criminal appeal has been
preferred against the judgement and order
dated 31.3.1995 passed by VI Addl
Sessions Judge, Ghaziabad in Sessions
Trial No. 29 of 1993 convicting and
sentencing the appellant to undergo 10
years R.I. and a fine of Rs. 1,00,000/-and
in default of payment of fine to further
undergo two and half years R.I. under
section 22 of N.D.P.S. Act.

2. Brief facts arising out of this
criminal appeal is that on 16.11.92, S.I.
Sultan Singh (P.W.2) was returning after
making enquiry of the application and
stopped at Loni crossing where informer
(Mukhbir) met with him and had given
information to him that one person is
likely to come from the side of railway
station Loni having illegal smack, upon
which he had tried to take the public
witnesses but none was prepared to
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become a witness. Therefore, constable 2
C.P. Veersain and constable 1294 C. P.
Omprakash were taken with him who
were deputed on picket duty at Loni
crossing. After giving information
regarding the informer (Mukhbir) to them,
search was taken amongst them. No
illegal article was found in possession of
any of them. Thereafter, all have
proceeded along with informer and
reached near the crossing situated at
Banthala railway gate, where one person
was seen at the crossing coming from
front of them. The informer pointed out
that he is the man who is having illegal
smack. Thereafter the informer (Mukhbir)
has returned. After seeing the police
personnel, above person had turned and
tried to run away fastly upon which he
was challenged and he was apprehended
at station road at about 8.30 P.M. at the
distance of 20 steps from the said Tiraha.
He has disclosed his name as Asfaq.
Thereafter  "Jamatalashi  Rajpatrit
Adhikari Ke Samaksh Chalkar Lene
Ke Liye Kaha To Kahane Laga Ki Aap
Hee Jamatalashi Le Len." Thereafter,
20 puriyas smack, wrapped in the packet
were found in the right side pocket of his
paint at his search. It was asked from him
,as to from where it has been received. He
did not give any satisfactory reply.
Thereafter, the recovered smacks were
kept in white clothes in polythin (panni)
and after sealing it, Fard Ext. Ka-1 was
prepared in the torch light and electric
light. Signature was obtained from the
police official upon the Fard and its copy
was given to the accused after obtaining
his signature upon it. After taking accused
and recovered contraband article, Fard
was submitted in the concerned police
station, where accused was put in the lock
up and chick F.I.LR. Ext. Ka- 4 was
prepared and case under section 22/32 of
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N.D.P.S. Act was registered. Investigation
of this case was entrusted to S.1. Sri Ram
Sewak Upadhyaya (P. W.3).

3. During the course of
investigation,  recovered  contraband
article was sent for chemical examination,
from where chemical report was received.
It reveals that heroin was found from the
said contraband article. After completion
of investigation, charge sheet Ext. Ka 3
was submitted against the accused above
in the concerned court. Accused Asfaq
above was charged for the offence under
section 22/32 of N.D.P.S. Act who
pleaded not guilty and claimed to be tried.

4. Prosecution examined three
witnesses namely P.W.1 Veersain. He is
fact witness who stated prosecution story
and proved recovery memo Ext. Ka-1 and
20 puriyas smack.

5. P.W.2 Sultan Singh is an arresting
officer, who stated about prosecution
story. P.W.3 S.I. Ram Sewak Upadhyaya
is Investigating Officer of this case. He
proved site plan Ext. Ka-2. The charge
sheet was filed against accused Ext. Ka-3,
Chick F.I.R. was registered Ext. Ka-4 and
the is copy of case Kayami G.D. Vide
Ext. Ka-5.

6.  Statement of accused under
section 313 Cr.P.C. was recorded who
denied all the questions asked from him
and stated that he was arrested by the
police from the house of one Veer Singh
and implicated falsely in this case by
showing police activities.

7. After considering the submissions
of learned counsels for both the parties
and perusing the whole evidence on
record, the accused above was found
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guilty for the offence under section 22 of
N.D.P.S. Act. Therefore, he was
convicted and awarded sentence for 10
years R.I. and a fine of Rs. 1 lakh. Feeling
aggrieved by it accused appellant has
preferred the present appeal.

8. Heard learned counsel for the
appellant and learned A.G.A. and perused
the whole evidence on record as well as
impugned judgement and order passed by
the trial court.

9. Learned counsel for the appellant
has submitted that no sample was taken
from the alleged recovered contraband
article and the same was sent to the
chemical examiner for its examination.
Therefore, in absence of not taking
sample from the recovered contraband
article, it is not believable that the said
contraband article was only sent to the
chemical examiner for its examination. It
is further contended that section 50 of
N.DPS. Act was not complied in taking
personal search of the appellant which is
mandatory provision and non-compliance
of the said provision, the whole trial is
vitiated. It is further contended that
contraband article was not forwarded
according to rules. Therefore, it is not
certain that only recovered contraband
was sent to chemical examiner. It is
further contended that after search and
seizure, no report was sent by arresting
officer to his higher authorities regarding
it. He has also not complied with section
57 of N.DPS. Act. In such
circumstances, the trial court has
committed error in convicting the
appellant for the said charge and he is
liable to be acquitted by allowing his
appeal.
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10. On the other hand, learned
A.G.A. has urged that section 50 of
N.D.P.S. Act has been complied with at
the time of taking search and seizure.
There is mno averment regarding
noncompliance of section 50 of N.D.P.S.
Act. Compliance has been made by the
arresting officer regarding the above
section. Therefore, trial cannot be vitiated
and accused cannot be acquitted. It is
further contended that the whole
recovered contraband was sent to the
chemical examiner for its examination.
There is no illegality in not taking sample
from it. It was sent in the same manner
without any tampering to the chemical
examiner. Therefore, it is not liable to be
deemed that the seal of recovered
contraband was tampered. It is further
contended that section 42 and 57 of
N.D.P.S. Act are not mandatory but
directory. There will be no effect in not
complying these sections. It is further
contended that P.W. 1 Veersain and
P.W.2 Sultan Singh have supported the
prosecution case in their deposition and
case was fully proved against the
appellant. Therefore, the trial court has
rightly convicted the appellant according
to law and he is not liable to be acquitted
and this appeal is liable to be dismissed.

11. P.W.1 constable Veer Sain has
been challenged on behalf of appellant at
the time of his cross examination that he
was arrested by the police from the house
of one Veer Singh. In such circumstances,
the prosecution was bound to prove that
P.W.1 and P.W.2 had proceeded from the
concerned police station and reached at
the place of incident where he was
allegedly arrested. In this regard, nothing
has been mentioned in the recovery memo
Ext. Ka-1, by which G.D. P.W.1 Veersain
and P.W.2 Sultan Singh had proceeded.
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Similarly they have not stated in their
depositions regarding it. Case Kayami
G.D. Ext.Ka-5 also does not reveal that
G.D. Number of Ravanagi was mentioned
in it. In absence of not producing of
Rawanagi G.D, in evidence regarding
P.W.1 and P.W .2, presence of both the
witnesses at the place of incident have
become suspicious. When the presence of
both witnesses at the place of incident has
become suspicious, in such
circumstances, search and seizure of
contraband article from the possession of
appellant is also liable to be suspicious.

12. It is worthwhile to mention here
that there is no public witness in this
incident. Only police personnel P.W.1 and
P.W.2 have been adduced in evidence. It
does not mean that evidence of police

personnel only cannot be believed
provided their evidence  inspired
confidence. The informer has already
given information regarding

accused/appellant at the crossing of Loni.
In such circumstances, some persons may
pass through the crossing and anyone
could be made witness as public witness
by P.W.1 and P.W.2. It has been stated by
P.W.1 Veersain and P.W.2 Sultan Singh
that they have tried to take public witness
but none was prepared for the same. This
shows that both the witnesses P.W.1
Veersain and P.W.2 Sultan Singh have
contacted some public persons but they
have not stated anywhere by disclosing
the name of such person who did not
prepare to become public witnesses and in
not disclosing the name of such person,
only inference can be drawn that they
have not tried to take any public witness
after receiving information from the
informer. If the public witness will be
taken by them regarding alleged search
and seizure, they could not support the
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prosecution case. Therefore, no any
public witness was made in the case. In
such circumstances, in absence of public
witness, testimony of both the police
personnel is not liable to be believed.

13. It is also worthwhile to mention
here that the alleged contraband article
was recovered on 16.11 .92 It was kept in
Malkhana of the concerned police station,
from where P.W. 3 Ram Sewak Updhyay
who is Investigating Officer, took the said
bundle and sent it to the chemical
examiner for its examination on 24.11.92.
The same was received in the office of
chemical examiner on 26.11.92. Its report
dated 7.8.93 was received in the court,
where as the charge sheet dated 10.12.92
against the appellant was already filed in
the concerned court. Therefore, charge
sheet was filed without chemical
examination report in the court when the
recovered contraband was kept in
Malkhana of G.D. of police station after
recovery and sent to the chemical
examiner for its report but no evidence
has been adduced on behalf of
prosecution by proving that recovered
bundle of contraband article was kept in
the lock up of police station intact till
giving to the Investigating officer and it
was the same intact received in the office
of the chemical examiner. It could be
proved by producing malkhana register or
G.D. of lock up and producing the
concerned police officials who took such
article in intact condition to the office of
chemical examiner. It is also worthwhile
to mention here that sample of seal has
not been produced in evidence on behalf
of prosecution.

14. It has been observed in decision
of Apex Court in_case of State of

Rajasthan Vs. Gurmail Singh reported
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in (2005)3 Supreme Court Cases 59 that
"Infirmities in prosecution case-Though
the seized article claimed to have been
kept in malkhana on 20.5.1995 till it was
taken over on 5.6.1995, but malkhana
register not produced in support thereof-
No sample of seal sent along with the
sample to Excise Laboratory for
comparing with the seal appearing on
sample bottles and thus there was no
evidence to prove that the seals found
were the same as were put on the sample
bottles immediately after seizure of the
contraband-Held, link evidence adduced
by prosecution not satisfactory in view of
the loopholes in the prosecution case,
High Court rightly acquitted the accused-
respondent”.

15. It has also been observed in
decision of Apex Court in_case of State
of Rajasthan Vs. Gopal reported in
(1998) 8 Supreme Court Cases 449 that
"Seal on sample sent to the Analyst not
produced in court for verification- Article
seized on the railway platform and seal of
station master used but stationmaster not
examined to prove the seal-Accused not
given an option to exercise his discretion
for being searched in the presence of a
magistrate or gazetted police officer-Held,
in the circumstances order of acquittal
calls for no interference by the Supreme
Court.

16. Therefore, both the decision of
Apex Court are fully applicable in the
case. In such circumstances, no any link
evidence was produced on behalf of
prosecution.

17. It is also worthwhile to mention
here that there was no compliance of
sections 42, 43, 57 of N.D.P.S. Act. There
is no evidence on record that information
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regarding search and seizure was sent to
the higher authorities within 48 hours for
complying provisions of section 57 of
N.D.P.S. Act, although sections 42 and 57
are not mandatory but directory. It is also
worthwhile to mention here that section
52 of N.D.P.S. Act was also not complied
as reasons of arrest was not shown to the
accused appellant. Section 52 of N.D.P.S.
Act is also directory.

18. It has been observed in decision
of this Court in_case of Roshan Lal Vs.
State _of U.P. reported in (2007
(58)ACC 723) that "Sections 20(b) (ii),
57 and 50-Conviction-Sustainability-
Recovery of 7 kgs of charas from the
appellant from a public place-Nothing
tangible to show that any endeavour was
made to joint independent witness of
search and seizure-Requirements of
sections 52 and 57 not complied with-
Appellant arrested without informing him
of the ground of arrest- No evidence led
to show that soon after the arrest and
seizure the immediate superior officer
was made to know about the details of
such search and seizure-Prosecution
unable to prove that the contraband was
recovered from appellant-possibility of
plantation of the co