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REVISIONAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 12.12.2019

BEFORE
THE HON'BLE JAYANT BANERJI, J.

Civil Revision No. 523 of 2012

Om Prakash Lakhina

Versus
Administrator of Specified Undertaking of
U.T. I. & Ors.

...Revisionist

...Opposite Parties

Counsel for the Revisionist:
Sri Ajay Kumar Singh, Sri Ashish Kumar Singh

Counsel for the Opposite Parties:
Sri Prabodh Gaur, Sri S.K. Rai

A. Code of civil Procedure, 1908 - Section
115 -challenge to- rejection of suit under
order 7 rule 11-suit can be dismissed if
the same is barred by limitation from a
bare reading of plaint-plaintiffs-
respondents had discovered the
commission of fraud by the defendant-
revisionist prior to lodging FIR-date on
which the cause of action arose, is
misplaced and is not consonance with the
provision of section 17 of Limitation Act.
(Para 10 to 28)

Civil Revision allowed. (E-6)
List of cases cited: -

1. Mahabir Kishore & Ors. Vs. St. of M. P,,
MANU/SC/0051/1990

2. Kamlesh Babu & ors. Vs. Lajpat Rai Sharma
& Ors. 2008 (3) AWC 2903 (SC)

3. Raghwendra Saran Singh Vs. Ram Prashnna
Singh MANU/SC/0367/2019

4. Satya Prakash Sharma Vs. Arif Khan & ors.
MANU/UP/3074/2009

Om Prakash Lakhina Vs. Administrator of Specified Undertaking of U.T.I. & Ors. 1

5. Panna Lal Jain Vs. Jain Bank of India Ltd.
AIR 1938 Lahore 368

6. Manindra Land & Building Corporation Ltd. Vs.
Bhutnath Banerjee & ors. AIR 1964 SC 1336

(Delivered by Hon’ble Jayant Banerji, J.)

1. Heard Shri Ajay Kumar Singh,
learned counsel for the revisionist and Shri
Prabodh Gaur, learned counsel for the
plaintiff-respondents.

2. This revision has been filed by the
defendant challenging the order dated
28.7.2012 passed by the Additional
District Judge, Court No. 10, Varanasi in
Civil Suit No. 1007 of 2008
(Administrators of Specified Undertaking
of Unit Trust of India and another Vs. Om
Prakash Lakhina and others) whereby the
issue no. 1 which was to the effect whether
the suit being barred by limitation is liable
to be rejected under Order 7 Rule 11 CPC,
was answered in the negative.

3. The aforesaid original suit was
filed by the plaintiff-respondent seeking
relief, inter alia, of a direction to the
defendants to pay to the plaintiffs jointly
and severally an amount of Rs. 43,25,346/-
as particularly set out in Exhibit ‘D' at the
foot of the plaint along with interest at the
rate of 12 percent per annum from
11.11.2015 till the date of filing of the suit.

4. It is alleged in the suit that fraud
had been perpetrated by the other
defendants in  collusion with the
defendant-revisionist who was then the
Branch Manager of Unit Trust of India,
Varanasi and large sums of money had
been deposited by issuance of at par
cheques in the name of the defendant no. 3
which were credited to the bank accounts
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of defendant no. 3. The amounts were
stated to have been credited on 23.10.2000
and thereafter. It is stated that the entries
of the cheques were not made in the
utilization register at the time of the
issuance of cheques. Other allegations are
made against all the defendants. It is stated
that a four member team of UTI, New
Delhi, which conducted preliminary
verification/ reconciliation of at par
account in May 2002, collected the hard
copy of paid data from 1 June 2000 to 30
June 2001 from defendant no. 1 which
contained the signature of the defendant
no. 1 on every page. It is stated that in the
reconciliation  statement made on
30.6.2001, the defendant no. 1 had
deliberately and intentionally done wrong
calculation by putting some fictitious
figures to arrive at the bank figure.
Misappropriation of an amount of Rs. 3.36
crores is alleged. It is stated in paragraph
no. 38 that the defendant no. 1 had also
prepared the false reconciliation statement,
misrepresented fact and committed
criminal omission of vital facts and
information due to which the UTI had
initiated criminal proceedings against the
defendant nos. 1 and 2. In paragraph no.
39 of the plaint, it has been stated that an
FIR dated 31.7.2002 had been filed against
the defendants and that the defendant nos.
1 and 2 have been served with a charge-
sheet. It is further stated that the CBI had
arrested the defendant no. 1 on 24.7.2003
and he remained in police/judicial custody
for a period of three months. It is further
stated that on 30.11.2004, the Enquiry
Officer had submitted his report which
clearly implicated the defendant nos. 1 and
2 for defrauding the UTI of the aforesaid
amount. The order of dismissal was passed
against the defendant nos. 1 and 2 on
11.11.2005. In the appeal filed by the
defendant no. 1, the Appellate Authority

upheld the dismissal of the defendant no. 1
by means of an order dated 9.10.2006. It is
stated in paragraph no. 40 that the
plaintiff-respondents sent a legal notice
dated 17.10.2007 demanding an amount of
Rs. 37,09,400/- from the defendant no. 1
and 2 but they failed to return the said
amount. In paragraph no. 50 of the plaint it
has been stated that the cause of action in
respect of the suit accrued on the final
dismissal order dated 11.11.2005 being
passed against the defendant nos. 1 and 2
and when they failed to respond to the
demand notice dated 17.10.2007 and
hence the present suit is not barred by the
law of limitation.

5. By means of the impugned order,
the court below observed that in paragraph
no. 50 of the plaint the cause of action has
been stated to be arisen for the first time
on 11.11.2005 when the defendant nos. 1
and 2 were dismissed and they did not file
any reply to the demand notice dated
17.10.2007 and that accordingly the suit
was not barred by the Limitation Act,
1963. The court below observed that the
defendants had argued that the cause of
action actually arose on that very day
when the defendant no.1 was dismissed
from service and that date was 11.11.2005
and therefore, it was necessary in view of
section 3 of the Limitation Act, 1963 for
the suit to be lodged within a period of
three years from 11.11.2005 which was not
done by the plaintiff and the suit was
lodged on 28.08.2008. The Court below
further stated that no direct relationship of
the dismissal of the defendant no.1 exists
in respect of the matter in question, though
after his dismissal on the basis of the
departmental inquiry it came to knowledge
that in the above matter, the defendant
no.l had connived in the embezzlement
and in this regard he was sent a demand
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notice so that the embezzled amount can
be recovered but in view of non-receipt of
an appropriate reply to the aforesaid
demand notice, the plaintiff Bank was
constrained to institute the suit for
recovering the amount which has been
instituted within the prescribed limitation
of three years under section 3 of the
Limitation Act, 1963 and thus it is not
proved that the suit was barred by
limitation. Accordingly, issue no.1 was
decided at the preliminary stage in the
negative.

6. The contention of the learned
counsel for the defendant-revisionist is
that a bare perusal of the plaint reveals that
the suit is barred by limitation. He
contends that a four member team of UTI,
New Delhi had conducted a preliminary
verification/reconciliation of at par
account in May 2002, as is mentioned in
paragraph no. 15 of the plaint. Learned
counsel further referred to the paragraph
no. 39 of the plaint to contend that an FIR
dated 31.7.2002 had been filed against the
defendants and as per own statement of the
plaintiff-respondent, the defendant no. 1
was arrested by the CBI on 24.7.2003 and
the Inquiry Officer had submitted his
report on 30.11.2004. Thus, the suit that
was filed on 28.8.2008 was well beyond
the limitation prescribed in view of the
facts of the case. It is contended that the
plaintiffs have wrongly mentioned in
paragraph no. 50 of the plaint that the
cause of action accrued on the final
dismissal order dated 11.11.2005 being
passed against the defendant-revisionist.
This date, it is contended, has been
purposely referred to in the plaint only to
bring the suit within limitation.

7. Learned counsel for the revisionist
has referred to the impugned order and

stated that the court below has misquoted
the counsel for the defendant-revisionist
that the cause of action actually arose
when the defendant-revisionist was
dismissed from service and that date was
11.11.2005. The learned counsel has
referred to Ground No.(i) in the
memorandum of revision in this regard. It
has been further stated that the court below
has misdirected itself in not referring to
the contents of the application filed by the
defendant-revisionist under Order 7 Rule
11 CPC and has referred to only two dates
mentioned in paragraph no. 50 of the
plaint but has wrongly ascertained the date
when the cause of action arose. It is
contended that even if it is assumed
without admitting that the learned counsel
for the revisionist had submitted that the
cause of action arose when the revisionist
was dismissed on 11.11.2005, the court
below was bound, in view of the
provisions of Section 3 of the Limitation
Act, to independently assess the averments
in the plaint for purpose of ascertaining
that the suit was within limitation.

8. Learned counsel for the
revisionist, in support of his contentions,
has referred to the judgements of the
Supreme Court in the case of Mahabir
Kishore and others Vs. State of Madhya
Pradesh reported in
MANU/SC/0051/1990, Kamlesh Babu
and others Vs. Lajpat Rai Sharma and
others reported in 2008 (3) AWC 2903
(SC), Raghwendra Saran Singh VS. Ram
Prashnna Singh reported in
MANU/SC/0367/2019 and the judgement
of this Court in the matter of Satya
Prakash Sharma Vs. Arif Khan and
others reported in MANU/UP/3074/2009.
Learned counsel has referred to the
provisions of Section 17 of the Limitation
Act, 1963 and Section 72 of the Indian
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Contract Act in support of his contention.
It is contended that the matter for which
the suit was filed pertains to some mistake
allegedly committed by the defendant-
revisionist and as such that would come
within the provision of Section 17(1)(c) of
the Limitation Act. It is stated that the
fraud was discovered by the plaintiff and
thereafter they lodged an FIR on 31.7.2002
and charge-sheet was filed by the Enquiry
Officer on 24.6.2003.

9. Countering the aforesaid
submissions made by the learned counsel
for the defendant-revisionist, Shri Prabodh
Gaur, learned counsel for the plaintiff-
respondents stated that the issue no. 1
framed by the court below pursuant to an
application under Order 7 Rule 11 CPC
was not an issue that could be considered
on the basis of a reading of the plaint
alone. Learned counsel has contended that
the matter would come under the
provisions of Section 17(1)(a) of the
Limitation Act. He contends that the point
of time from which period of limitation
begins to run is a question of fact which
can be decided after evidence. He has
referred to paragraph nos. 34 and 35 of the
plaint to state that the defendants had
admitted their guilt and liability before the
authority concerned. He states that the
process of generating cheques that were
encashed was a complex process and
therefore fraud cannot be detected easily.
It is contended that the plaintiff is not
natural person who can derive the
knowledge instantly. It could only rely on
due process which, in the facts and
circumstances of the case, is the
disciplinary enquiry which concluded by
imposing the penalty of dismissal on the
defendant-respondent on 11.11.2005. It is
stated that the fraud was discovered after
affording full opportunity given to the

defendants during the enquiry
proceedings, on conclusion of which it can
be said that the discovery of fraud took
place. Moreover, it is stated that the
defendants will not suffer any prejudice in
case the suit continues.

10. Learned counsel for the parties
have uniformly submitted that Article 113
of the Schedule to the Limitation Act,
1963 would be applicable in the facts of
the case.

Section 17 of the Limitation Act
is as follows:

"17. Effect of fraud or
mistake.-- (1) Where, in the case of any
suit or application for which a period of
limitation is prescribed by this Act,--

(@) the suit or application is
based upon the fraud of the defendant or
respondent or his agent; or

(b) the knowledge of the right or
title on which a suit or application is
founded is concealed by the fraud of any
such person as aforesaid; or

(c) the suit or application is for
relief from the consequences of a mistake;
or

(d where any document
necessary to establish the right of the
plaintiff or applicant has been fraudulently
concealed from him,

the period of limitation shall not
begin to run until plaintiff or applicant has
discovered the fraud or the mistake or
could, with reasonable diligence, have
discovered it; or in the case of a concealed
document, until the plaintiff or the
applicant first had the means of producing
the concealed document or compelling its
production:

Provided that nothing in this
section shall enable any suit to be
instituted or application to be made to
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recover or enforce any charge against, or
set aside any transaction affecting, any
property which--

(i) in the case of fraud, has been
purchased for valuable consideration by a
person who was not a party to the fraud
and did not at the time of the purchase
know, or have reason to believe, that any
fraud had been committed, or

(if) in the case of mistake, has
been purchased for valuable consideration
subsequently to the transaction in which
the mistake was made, by a person who
did not know, or have reason to believe,
that the mistake had been made, or

(iii) in the case of a concealed
document, has been purchased for valuable
consideration by a person who was not a
party to the concealment and, did not at
the time of purchase know, or have reason
to believe, that the document had been
concealed.

(2) Where a judgment-debtor
has, by fraud or force, prevented the
execution of a decree or order within the
period of limitation, the court may, on the
application of the judgment-creditor made
after the expiry of the said period extend
the period for execution of the decree or
order:

Provided that such application is
made within one year from the date of the
discovery of the fraud or the cessation of
force, as the case may be."

11. A perusal of the entire plaint
reveals that there is a guarded disclosure
of dates pertaining to disciplinary
proceedings  initiated  against  the
defendant-revisionist. In paragraph no. 17,
it is stated that the Assistant Manager of
UTI, Varanasi had stated during his
examination after he had taken charge of
at par account reconciliation of UTI,
Varanasi from July 2001 onwards that he
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had noticed serious discrepancies. It is not
stated that when did that examination of
the Assistant Manager had taken place. In
paragraph no.26 of the plaint, it is stated
that in the first week of January 2002, it
came to notice that several cheques were
missing from the office. One Shri Kiran
\ohra, the then Manager of UTI, Varanasi,
during his visit to New Delhi in the last
week of January 2002 and first week of
February 2002, reported the matter of
missing cheques to the Zonal Manager and
Deputy Zonal Manager. On 25.2.2002
some important evidence was lost. In para
27 it is stated that the aforesaid facts
conclusively establishes that the defendant
no. 1 had deliberately concealed the loss of
missing cheques from the zonal office.

12. In paragraph no. 35 of the plaint
it has been stated that the defendant no. 2
had admitted his involvement in the
fraudulent withdrawal and that due to
heavy losses in the share market, he
indulged in the fraudulent encashment of
at par cheques. He is also alleged to have
stated that the defendant no.l the then
Branch Manager was also involved in this
matter. However, no date has been
mentioned in the plaint that when the
defendant no. 2 had admitted his
involvement. In paragraph no. 37 it has
been stated that the investigation revealed
that the defendant no. 1 deliberately
tampered the paid file,
misplaced/destroyed the paid cheques and
fund commitment register and produced
bogus reconciliation statement before the
statutory auditor and deliberately not
provided the necessary records and papers
up to June 2001 either to the auditors or to
the officers who had taken over the charge
of at par reconciliation after July 2001.
Again in this paragraph, no dates have
been mentioned and no specifics have
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been stated that when did the investigation
conclude.

13. In paragraph no. 39 of the plaint
it is alleged that an FIR dated 31.7.2002
has been filed against the defendants and
that the plaintiffs had served a charge-
sheets on the defendant no. 1 and 2. The
defendant no. 1 was arrested by CBI on
24.7.2003. It is stated that on 30.11.2004
the Enquiry Officer submitted his report
which clearly implicated the defendant
nos. 1 and 2 for defrauding the UTI for the
aforesaid amounts. It is not mentioned in
this paragraph that when did the plaintiffs
serve the charge-sheet on the defendant
nos. 1 and 2.

14. However, from perusal of para
39, a fact that emerges is that the plaintiffs
had discovered the alleged fraud which led
to the lodging of an FIR dated 31.7.2002
against the defendants.

15. The period of limitation of the
suit aforesaid which is based on the
alleged fraud of the defendant would not
begin to run until the plaintiff discovered
the fraud or the mistake or could, with
reasonable diligence, have discovered it.
The lodging of the FIR on 31.7.2002 is an
acknowledgment by the plaintiff of having
discovered the fraud. In the Wharton's
Law Lexicon (16th Edition), the word
‘Discover’ is defined as follows:

"*Discover, means simply to find
out, and applies to the discovery of an
error in law and an error in fact. ......... "

16. In the Concise Oxford English
Dictionary (South Asia Edition, 12th
Edition), the word 'Discover' has been
defined as follows:

"'discover- V. 1 find
unexpectedly or during a search. become
aware of. 2 be the first to find or observe
(a place, substance, or scientific
phenomenon)............... "

17. A perusal of the plaint reveals
that the plaintiffs had become aware or
rather, they found out that the alleged
fraud did take place prior to the lodging of
the FIR dated 31.07.2002. There are
exhaustive references in the plaint that the
investigations were done at various levels
into the alleged fraud, which led to lodging
of the FIR. Therefore, the FIR dated
31.07.2002 had been filed against the
defendants on discovery of the fraud.
Moreover, in paragraph no.39 of the plaint,
it has been mentioned that the defendant-
revisionist was arrested by the CBI on
24.07.2003. It has further been stated in
that paragraph that the Enquiry Officer had
submitted his report on 30.11.2004.
Therefore, in respect of the aforesaid suit,
the time from which the period of
limitation would begin to run is
31.07.2002 that is the date of the FIR.

18. Article 113 appears in Part X of
the First Division of the Schedule of the
Limitation Act, 1963 is as follows:

PART X-SUITS FOR WHICH
THERE IS NO PRESCRIBED PERIOD

Time from
which
period
begins to
run

Description of Suit  Period of limitation

113. Any suit for which Three years

When the right to sue accrues
no period of limitation is provided
elsewhere in this Schedule.
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19. The time from which the period
begins to run would be when the right to
sue accrues and this period would have to
be seen with reference to Section 17 of the
Limitation Act, that is to say, for purpose
of this case, the point of time when the
fraud was discovered by the plaintiffs that
led to the lodging of the FIR dated
31.7.2002. Therefore, 31.7.2002 would be
the date on which the right to sue accrued
to the plaintiffs.

20. The bar of limitation appears in
Section 3 of the Limitation Act, 1963
provides that although limitation has not
been set up as a defence, subject to the
provisions of Sections 4 to 24 (inclusive),
every suit instituted, appeal preferred and
application made after the prescribed
period shall be dismissed. Thus, the courts
are enjoined to dismiss the suit if it is
made after the prescribed period even
though limitation is not set up as a
defence. The court below has recorded a
submission allegedly made by the learned
counsel for the plaintiff-respondent that
the cause of action in filing the suit would
accrue on 11.11.2005. The learned counsel
for  the  defendant-revisionist  has
emphatically stated that no such
submission was made by the learned
counsel for the plaintiff-respondents and
has referred to Ground No.(i) made in the
memorandum of revision and has
contended that it was for the court below
to have independently applied its mind
with regard to the time from which the
prescribed period of limitation would
begin to run.

21. The contention of the learned
counsel for the defendant-revisionist
appears to be correct. When Section 3 of
the Limitation Act itself provides for
dismissal of suit instituted after the

Om Prakash Lakhina Vs. Administrator of Specified Undertaking of U.T.I. & Ors. 7

prescribed period although limitation has
not been set up as a defence, the
submission of the learned counsel for the
defendant-revisionist before the court
below, if at all made, would be, at the
most, a submission made by a counsel on a
point of law regarding the period of
limitation, and the same would not be
binding on the defendant-revisionist.

22. In the case of Panna Lal Jain Vs.
Jain Bank of India Ltd. reported in AIR
1938 Lahore 368, the Court considered the
case of appellant judgment debtor where his
counsel had waived the objection regarding
limitation. After considering the relevant
provisions of the Limitation Act (as it then
stood), while noticing the contention of the
counsel for the respondent that the
appellant's counsel having waived the
objection as to the limitation and therefore,
the appellant therein was estopped from
raising the objection, the Court held that
there is obviously no estoppel and counsel's
admissions on a point of law are not binding.

23. The contention of the learned
counsel for the plaintiff-respondents that
the issue no. 1 framed by the court below
was not an issue which could be
considered on the basis of a reading of the
plaint alone, is not correct. The starting
point of limitation has to be found out by
the Court itself as that is the mandate of
Section 3 of the Limitation Act, and that
entails careful perusal of the plaint given
the fact that the matter was considered
under Order 7 Rule 11(d) of CPC. The
Supreme Court in the case of Manindra
Land and Building Corporation Ltd.
Vs. Bhutnath Banerjee & Ors. reported
in AIR 1964 SC 1336 held as follows:

"(9) Section 3 of the Limitation
Act enjoins a Court to dismiss any suit
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instituted, appeal preferred and application
made, after the period of limitation
prescribed therefor by Schedule |
irrespective of the fact whether the
opponent had set up the plea of limitation
or not. It is the duty of the Court not to
proceed with the application if it is made
beyond the period of limitation prescribed.
The Court had no choice and if in
construing the necessary provision of the
Limitation Act or in determining which
provision of the Limitation Act applies, the
subordinate Court comes to an erroneous
decision, it is open to the Court in revision
to interfere with that conclusion as that
conclusion led the Court to assume or not
to assume the jurisdiction to proceed with
the determination of that matter. *

24. The erroneous decision of the
court below on the issue of limitation has
led it to assume jurisdiction which it does
not have in view of the facts of the present
case. Hence this court in exercise of its
revisional powers can interfere in that
conclusions as held by the Supreme Court
in the case of Manindra (supra).

25. The judgement in the matter of
Raghwendra Sharan Singh (supra)
provides that a suit can be dismissed under
the provisions of Order 7 Rule 11 of the
CPC, if the same is barred by limitation
and can be deducible from a bare reading
of the plaint. As observed above, a bare
reading of the plaint itself reveals that the
plaintiff-respondents had discovered the
commission of fraud by the defendant-
revisionist prior to the lodging of the FIR
dated 30.07.2002.

26. Of course, there may be instances
where on a bare reading of the plaint it
cannot be found out whether a suit, appeal,
or application are liable to be dismissed

and, a consideration of the entire pleadings
and evidence may be required for that
purpose. However, the present case is not
such a case. Here the starting point of
limitation is evident from a bare reading of
the plaint.

27.  Moreover, just because the
defendant-revisionist has allegedly
admitted his guilt and liability before the
authorities concerned, without there being
any reference in the plaint with regard to
the date on which the guilt or liability was
admitted by the defendant-revisionist, it
cannot be said that the suit is within
limitation. Reliance by the learned counsel
for the plaintiff-respondents on the date of
the imposition of the penalty of dismissal
on the defendant-revisionist on
11.11.2005, as being the date on which the
cause of action for the suit arose, is
misplaced and is not consonance with the
provisions of Section 17 of the Limitation
Act as has been discussed hereinabove,
particularly in view of the finding recorded
above that the plaintiff-respondents had
discovered the fraud prior to the lodging of
the FIR dated 30.07.2002.

28. In view of the facts and
circumstances stated hereinabove, the
revision succeeds and is allowed.
Accordingly, the impugned order dated
28.7.2012 passed by the court below is set
aside and the issue no. 1 is decided in the
affirmative. The plaint is, therefore,
rejected. No order as to costs.
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The law is settled that on sole testimony of the
prosecutrix, conviction can be based and there
is no need for any corroborative material
provided the testimony of the prosecutrix is
worthy of credence. (para 55)

There are two places where the rape is alleged
to have been committed. First the Kothri
situated in the village of prosecutrix where she
was kept for three days and was subjected to
rape for all three days. Second is the house at
Gonda where the prosecutrix was kept for 15
days in a room locked from outside. (para 59)
Here in this case, the statement of prosecutrix
is highly improbable and inconsistent in view of
the fact that while she was kept at Gonda for
15 days in a house inside one room which was
locked from outside and accused persons only
used to come in night, during day time she had
ample opportunity to raise alarm and it appears
quite improbable that inmates of the house
which included several ladies and children did
not hear her alarm for a period of 15 days.
There is material improvement in the testimony
of the prosecutrix from her statement under
Section 161 Cr.P.C. to Section 164 Cr.P.C.
(para 56)

So far as the second place of occurrence i.e.
house at Gonda where the prosecutrix is said
to have been kept and raped for fifteen days,
again no investigation regarding this place has
been done. The medical examination of the
prosexutrix ~does not corroborates the
prosecution story. This lack on the part of
Investigating Agency in not producing
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corroborative  material and independent
witnesses of fact who in their statement under
Section 161 Cr.P.C. (para 60)

Since the rape in this case could not be proved
beyond reasonable doubt. (para 61)

Appeal is allowed. (E-2)
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(Delivered by Hon’ble Karunesh Singh
Pawar, J.)

1. Heard Shri Amit Chaudhary,
learned counsel for the appellants, Shri
Shiv Nath Tilhari, learned AGA for the
State and perused the record.

2. During pendency of this appeal,
the appellant no.1-Sita Ram had died
therefore, in respect of appellant no.1, the
appeal was abated vide order dated
04.04.2017.

3. This criminal appeal has been filed
against the judgment and order dated
13.02.1997 passed in Session Trial N0.196
of 1995 in Crime N0.97 of 1994 whereby
Special Judge, Unnao vide aforesaid
judgment has convicted and sentenced
each of the appellants under Sections 366,
376 IPC for ten years rigorous
imprisonment in each sections. The
sentences  were directed to run
concurrently.

4. In brief, prosecution case is that
informant Shiv Shankar, brother of the
prosecutrix gave a written report dated
14.3.1994 at Police Station Maurawan,
District Unnao alleging that her sister Siya
Dulari went to ease herself in the night of
25.2.1994 at around 9:30 p.m. then the
appellants Sita Ram and Ramesh Yadav
with an intent to sell her had taken her
away which has been seen by Billeshwar,
Shiv Pyare, and Rudrapal Singh of the
village. He further stated that his father
had already given an information
regarding missing of his sister on
27.2.1994 at Police Station Maurawan.
Lastly, it has been stated in the written
report, that sister of the informant while
going out from the house has taken away
Rs.9000/-, golden ring and other jewellery
with her. The tilak ceremony of the
prosecutrix was fixed on 03.03.1994, and
marriage was fixed on 14.03.1994. Upon a
written report, Chik FIR was registered
which is Exhibit Ka-9. The Investigating
Officer took up the investigation and
recorded the statements of the prosecution
witnesses under Section 161 Cr.P.C. A
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spot inspection was done, site plan was
prepared after conducting the inspection,
which is Exhibit Ka-6. On 15.03.1994
during investigation, appellant Ramesh
Yadav was arrested and his statement was
taken and on that basis appellant no.1 was
arrested and the prosecutrix was recovered
at 10:30 a.m. at Charbagh Railway Station.
The prosecutrix was medically examined
on 16.03.1994 by P.W.4. Thereafter,
charge sheet was filed. The prosecution
has produced five witnesses:- P.W.1 Shiv
Shankar, is the informant and brother of
the prosecutrix ; P.W.2 is the prosecutrix;
P.W.3 Mahavir, is father of the prosecutrix
; PW. 4 is Dr. Kusum Dubey who has
medically examined the prosecutrix; and
PW. 5 is Pramod Kumar Tiwari,
Investigating Officer.

5. The case was committed to the
court of Sessions by the Court of Munsiff
Magistrate, Unnao vide order dated
17.2.1995. Thereafter charges were framed
against the accused persons and the same
were read out and explained to the accused
persons to which they pleaded not guilty.

6. After examining witnesses,
statements under Section 313 Cr.P.C. of
appellants were taken in which their
defence was of total denial, and of false
implication due to enemity.

7. P.W.1 in his statement before the
Court has stated that accused appellants
Sita Ram and Ramesh Yadav were
residents of his village. He further stated
that accused persons with an intent to sell
the prosecutrix had taken her away on
25.2.1994 when she at around 9:30 p.m.
had gone outside to ease herself, at that
time, her age was 15-16 years while the
accused persons fled with her. A missing
report was lodged by his father on
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27.2.1994. On 13.3.1994 Billeshwar, Shiv
Pyare and Rudra Pal Singh told him that
they have seen the accused persons along
with the prosecutrix and who have taken
her away. He has proved the FIR as
Exhibit Ka-1. On 15.03.1994, the accused
appellant no.2 Ramesh Yadav was arrested
by the police who told that accused Sita
Ram and prosecutrix will go to Lucknow.
Then appellant no. 2 along with police
personnel, the informant and his Uncle
Lallu Prasad, came to Charbagh Railway
Station, Lucknow and there at Platform
No.1, he found accused appellant no.l
Sitaram and Siya Dulari sitting. In the
cross examination by the defence, he has
stated that prosecutrix was studying in
Class-V around 13-14 years back. He has
denied the suggestion that when Siya
Dulari, prosecutrix fled with the accused
persons at that time her age was 22 years.

8. P.W.-2, the prosecutrix Siya
Dulari in her statement has stated that at
the time of occurrence, she was not
married however, marriage was fixed. She
has stated she was 15-16 years old. She
further stated that 2% years back when she
went to ease herself in the night at around
9:30 p.m. then Sita Ram and Ramesh
Yadav were hiding behind Jamun tree and
while she was preparing to return they
caught hold of her. Sita Ram caught her
hands and hold her mouth, Ramesh Yadav
hold her feet and when she tried to raise
alarm Sita Ram threatened her with a
country made pistol and said do not shout
otherwise they will shoot her. Thereafter,
she was locked in the kothri of tubewell.
In the morning she was taken by the
accused persons in the field of mustard
and Rabi thereafter Ramesh Yadav went to
his home and Sita Ram raped her twice.
After sometime, Ramesh Yadav came and
again raped her against her consent.
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During day time, they kept her in the open
mustard field and in the night they used to
lock her in the kothri. This went for three
days and she was subjected to rape 7-8
times in three days by both of the accused
persons. Thereafter, on third day, Sita Ram
and Ramesh took her to Lucknow on a
cycle and when she used to cry she was
shown pistol, therefore, she kept mum.
From Lucknow, they took her to Gonda by
bus and there in Satai ka purwa, she was
locked in a room inside a house, which
was locked from outside. They used to
come in the night and raped her for 15
days continuously. On 14.03.1994,
Ramesh Yadav returned home. On
15.03.1994, she came to Charbagh
Railway Station, Lucknow. Sita Ram
asked Ramesh Yadav to go to the village
and try to find out the news in the village
and told him to come at Charbagh Railway
Station, Lucknow and he will wait. In the
cross examination, she has stated that 13-
14 years back she has passed out Class V.
The alleged kothri of tubewell in which
she was kept belongs to one of the villager
which was empty. There was no window
in the kothari only a door was there. It was
situated at a distance of 10-12 fields away
from the village. The accused persons
remained with her in kothari for three
days. All the three persons came to
Lucknow on a cycle. She further stated
that in the bus in which she was sitting few
persons were there. However, 1-2
policemen were also there. She tried to
raise alarm, because of accused persons
she could not do so. Later on, she says that
there were 15-16 persons in the bus. In the
bus Ramesh Yadav and Sita Ram were
armed with country made pistol which
they were carrying in open. She was kept
in Gonda in a house where there were
ladies and children but her room was
locked. She raised alarm which was not

heard by anybody for a period of 15 days.
She has denied suggestion that before the
occurrence, she has written so many letters
to Sita Ram which showed her affair with
him. She has further denied the suggestion
that she took with her Rs.9000/- cash,
golden earring along with other jewellery.
She has further denied the suggestion that
she was 22 years of age at the time of
incident. Suggestion that she on her own
accord went away from her home has also
been denied. She has also denied
suggestion that she was having an affair
with Sita Ram. Lastly, she has also denied
that she got a beating by her parents
because of her relation ship with Sita Ram.

9. P.W.3 Mahavir, father of the
prosecutrix stated in his Examination-in-
chief that on the date of occurrence, his
daughter went away from house and did
not returned. He tried to find out in his
relatives but she could not be traced out.
Regarding incident, he had given a
missing report which has been shown to
him and he has proved as Exhibit Ka-3. In
the cross, he has stated that 13-14 years
back his daughter used to study in class V.
He has re-affirmed his statement under
Section 161 Cr.P.C. given to the
Investigating Officer that her daughter
while going away, took Rs.9000/- cash,
golden earing and other jewellery along
with her. He has further stated that 10-12
years back kothari of tubewell had fallen
down/caved in. Upon a suggestion that
whether his daughter/prosecutrix ran away
on her own accord, he stated that he could
not tell this fact.

10. P.W.4 Dr. Kusum Dubey, who
conducted medical examination of the
prosecutrix has stated that there were no
signs of external or internal injury on the
person of the prosecutrix, hymen was old
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and torn. P.W. 4 had proved the medical
examination report of the prosecutrix
which is Exhibit Ka-4. In her opinion, the
age of the prosecutrix according to
ossification test was above 18 years. No
live or dead spermatozoa was found in the
pathology report and no definite opinion of
rape has been given by her.

11. P.W. 5 Shri Pramod Kumar
Tiwari, the Investigating Officer, in his
examination-in-chief has stated that FIR
was lodged in his absence. He got
information on 14.03.1994 itself and on
the same day, he went to Gulal Khera
village and took the statement of
complainant Shiv Shankar, mother of the
prosecutrix Smt. Rampati, uncle of
complainant Lallu Prasad and witnesses
Billeshwar, Shiv Pyare and Krishna Pal,
thereafter conducted the examination of
the spot on the same day and prepared the
site plan in his writing. After seeing the
site plan, he has proved it which is Exhibit
Ka-6. He further stated that on 15.03.1994,
during investigation accused Ramesh
Yadav was arrested. His statement was
recorded on the basis of his statement,
accused Sita Ram was arrested from
Charbagh Railway Station, Lucknow at
10:30 a.m. who was with the prosecutrix.
Fard report was prepared by him and on
which prosecutrix Sita Ram and Ramesh
Yadav had signed and has proved Fard
which is Exhibit Ka-2. On the spot, he
took the statement of the prosecutrix and
accused Sita Ram and on the basis of
statement of prosecutrix, section 376 IPC
was added. After concluding the
investigation, he has submitted charge
sheet before the lower court and has
proved it which is Exhibit Ka-8. He has
further proved the chik report prepared by
Head Moharrir, Shri Purushottam Narain
Tandon, who was posted with him, Chik

report is Exhibit Ka-9. In his cross
examination he has stated that father,
mother and uncle of the prosecutrix in
their statements under section 161 Cr.P..C.
had informed him that prosecutrix had
gone somewhere after taking Rs.9000/-
cash, golden ring and other jewellery. He
had also taken the statement of Krishna
Pal Singh, Shiv pyare and Billeshwar who
told him that on 25.02.1994 at about 10:00
p.m. Sita Ram, Ramesh Yadav and
prosecutrix were going somewhere. He
lastly stated that at the time of arrest, no
fire arm was recovered from Sita Ram. He
denied the suggestion that he has arrested
the prosecutrix Siya dulari from District
Gonda and Sita Ram and Ramesh Yadav
from their village.

12. Learned counsel for the appellant
has made following submissions :

1. Appellant Ramesh was not
seen by anybody going along with the
prosecutrix and co-accused Sita Rram on
25,02.1997;

The allegation levelled was that
appellant Ramesh was seen by two persons
of the village namely Billeshwar and Shiv
Pyare accompanying the prosecutrix and
co accused Sita Ram on 25.02.1994.
Despite the fact that statements of both the
witnesses were recorded under Section
161 Cr.P.C. by the Investigating Officer,
none was produced in the Court. The truth
is that none had seen the appellant Ramesh
going along with the prosecutrix and co-
accused Sita Ram. As witnesses Bileshwar
and Shiv Pyare were not ready to support
the false prosecution story against
appellant Ramesh, they were deliberately
not produced before the trial Court.

Appellant Ramesh has been
implicated only for the reason that he was
a friend of accused Sita Ram and the
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complainant party suspected that he had a
hand in the elopement of the prosecutrix
with accused Sita Ram.

2. The prosecutrix went with co-
accused Sita Ram out of her own free will

(). The father of the prosecutrix
Mahabir examined as P.W.3 had reported
at the police station regarding the missing
of his daughter and in his report he had
alleged that the prosecutrix had taken
away valuables from the home including
Rs.9000/- cash, gold ear-ring, a pair of
Payal and kamar peti the statement of
witness Mahabir is evidence of the fact
that the prosecutrix was not abducted by
anyone rather she had eloped with co-
accused Sita Ram out of her own free will
in a planed manner.

(ii). Admittedly, the prosecutrix
was kept in a "kothri' for three days in a
village which did not have any door. She
also alleged that during day time she was
kept in the Rabi field while in the night
she was confined in the Kothri. The fact
that still she did not make any attempt to
escape is a pointer to the fact of her
willingness to stay with appellant Sita
Ram.

(iii). Admittedly, the prosecutrix
was later on kept in a room in a house
which had other persons living in it as well
and still the prosecutrix did not make any
attempt to seek help from others also goes
to show that she was not confined there
against her will.

(iv). The prosecutrix was taken
on a cycle to Lucknow during day time
and from Lucknow she was taken by bus
to Gonda. It was stated by the prosecutrix
in her statement that in the bus there were
15-20 persons including policemen also.
The fact that the prosecutrix did not seek
anybody's help in the bus also goes to
show her willingness to accompany the
accused Sita Ram.

3. The testimony of the
prosecutrix is not reliable.

It has been submitted that from
the facts narrated above, it is evident that
the testimony of the prosecutrix that she
was raped by the accused persons is not
believable and the conviction based on her
testimony cannot be sustained.

4. Medical opinion does not support the
story of forced sex/rape on prosecutrix.

(i) The doctor opined that the
age of the prosecutrix was more than 18
years ;

(i) no dead or living
spermatozoa was found in the vaginal
smear ;

(iif) no opinion about rape could
be given.

The medical opinion of the
doctor virtually rules out the story of rape
in the light of the fact that the prosecutrix
had alleged that during rape she used to
struggle and therefore, absence of any
injury on the external or internal part of
the body does not support the prosecution
story of forced sex by the accused.

13.  Further contention of learned
counsel for appellant is that the Hon'ble
Supreme Court has held in catena of
decisions that if the statement of the
prosecutrix is of sterling quality and
inspires confidence then corroboration
from other evidence need not be sought,
but where the statement of the prosecutrix
is shaky and does not inspire confidence
then corroboration should be sought from
other  evidence  collected  during
investigation.

14. 1t is next contended by learned
counsel for the appellant that the
prosecutrix was recovered along with
appellant no.1 (at the time of arrest of
appellant no.1) Sita Ram from Charbagh
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Railway Station. Admittedly, at the time of
recovery, prosecutrix was sitting at the
railway platform along with accused
appellant Sita Ram. Needless to say that a
railway platform is a crowded place and
there is no evidence of the fact that the
prosecutrix appears to have been confined
at the place of sitting by the appellant no.1
Sita Ram or any force was applied as no
fire-arm was recovered which goes to
show that she was not sitting there against
her wishes. He further submitted that
according to prosecution story, both
accused persons had katta with them
which they used to threaten the prosecutrix
but as admitted by the Investigating
Officer no fire arm was recovered from
both the accused persons.

15. Per contra, Shri Shiv Nath
Tilhari, learned AGA submits that before
entering into the detail arguments, he
would like to submit that main argument
on behalf of State is that it is a matter of
committing gang rape  and a
lady/prosecutrix cannot be a consenting
party to several persons simultaneously.

16. In support, he has placed reliance
on catena of decisions which are as
follows :

(i). MD Igbal and another vs.
State of Jharkhand 2013 (14) SCC 481;
in this case it has been submitted that in
view of provisions of Section 114-A of
Indian Evidence Act, 1872 there is a
presumption as to the absence of consent
in case of gang rape and it will be
presumed that the prosecutrix did not give
consent.

(if). Puran Chand vs. State of
Himachal Pradesh 2014 (5) SCC 689. He
submitted that a girl would not put herself
to disrepute and would not go to support
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her parents to lodge false FIR of rape due
to enmity as there is no delay in lodging
the FIR.

(iii). State of U.P. vs. Chhotey
Lal reported in 2011 (2) SCC 550; the
Honb'le Court has held in para 30 which is
reproduced as under :

"30. The learned counsel for the
respondent submitted that no alarm was
raised by the prosecutrix at the bus-stand
or the other places where she was taken
and that creates serious doubt about the
truthfulness of her evidence. This
argument of the learend counsel overlooks
the situation in which the prosecutrix was
placed. She had been kidnapped by two
adult males, one of them, A-1, wielded a
firearm and threatened her and she was
taken away from her village. In the
circumstances, she made sensible decision
not to raise any alarm. Any alarm at
unknown place might have endangered her
life. The absence of an alarm by her at the
public place cannot lead to an inference
that she had willingly accompanied A-1
and A-2. The circumstances made her a
submissive victim and that does not mean
that she was inclined and willing to have
intercourse with A-1. She had no free act
of the mind during her stay with A-1 as she
was under constant fear."

(iv). He further placed reliance
in the case of State of Himachal Pradesh
vs. Mango Ram 2007 7 SCC 224 ;

(v). State of Maharastra vs.
Chandraprakash Kewalchand Jain 1990
1 SCC 550;

(vi). State of Punjab wvs.
Gurmit Singh and others (1996) 2 SCC
384;

(vii). Vijay @ Chinee vs. State
of Madhya Pradesh (2010) 8 SCC 191;
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(viii). State of Himachal
Pradesh vs. Shree Kant Shekari (2004) 8
SCC 153."

17. Next submission of learned AGA
is that absence of injuries on private parts
cannot be a ground to held that the
appellant cannot be convicted. He has also
placed reliance on the judgments reported
in Devinder Singh and ors vs. State of
Himachal Pradesh 2003 AIR (SC) 3365;
and Deepak vs. State of Haryana 2015
(4) SCC 762;

18. Further reliance has been placed
on Moti Lal vs. State of Madhya
Pradesh 2008 (11) SCC 20 and has
submitted that corroboration is not
required from any other evidence
including the evidence of Doctor to
examine the victim of rape and does not
find any sign of rape.

19. Next submission of learned AGA
is that while appreciating the evidence of a
witness, minor discrepancies on trival
matters which do not affect the core of the
prosecution case, may not prompt the
Court to reject the evidence in its entirety.
In support he has relied on the judgments
reported in State of Rajasthan vs. Om
Prakash 2007 AIR (SC) 2257 and State
of U.P. vs. M.K. Anthony AIR 1985
(SC) 48.

20. Learned AGA has also submitted
that even in case of immoral character of
prosecutrix, it does not give any right to
the accused persons to commit rape on the
prosecutrix against her consent. In support,
he has relied on State of Maharastra and
another vs. Madhurkar Narayan
Mardikar 1991 1 SCC 57; where it has
been held that even a women of easy
virtue is entitled to privacy. He further

relied on State of Punjab vs. Gurmit
Singh and others 1996 AIR (SC) 1393.
Lastly, it has been submitted by learned
AGA that Investigating Agency not
conducting investigation properly or was
negligent cannot be a mere ground to
discredit the testimony of the prosecutrix
and has submitted that non recovery of
weapon of assault (Katta/country made
pistol) will not come to the aid of the
accused appellant.

21. Having considered the rival
contentions advanced by learned counsel
for the parties, this Court carefully
proceeds to examine the evidence of
prosecution witnesses.

22. Considering the evidence of
prosecution witnesses, it appears that
missing report though was lodged by
father of prosecutrix P.W.3 however, FIR
has been lodged by brother of prosecutrix
who is P.W.1. P.W.1 has stated in his
examination in chief that Billeshwar,
Krishna Pal and Rudrapal Singh of his
village saw the prosecutrix with the
appellants Sita Ram and Ramesh. He has
further stated that prosecutrix was
recovered along with Sita Ram while both
of them were sitting at Platform No.l at
Charbagh Railway Station, Lucknow. In
his cross examination, he has stated that
when the prosecutrix eloped she was 22
years of age. He denied the suggestion that
the prosecutrix eloped with Sita Ram on
her own accord. He further denied the
suggestion that prosecutrix can write
letters.

23. P.W.2 prosecutrix Siya Dulari
while giving statement under section 161
Cr.P.C. has not levelled any allegation
against appellant no. 2 Ramesh. She has
clearly stated that appellant no. 2 Ramesh
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has done no wrong to her. However, while
giving statement under section 164 Cr.P.C.
before the Court, she made substantial
improvement and levelled the allegation of
committing rape against appellant no. 2
Ramesh also for the first time. In her
statement under section 164 Cr.P.C. she
has stated that she was kept in Gonda for
15-16 days and both the accused
appellants took her to Lucknow and
appellants Ramesh and Sita Ram both
were arrested from Charbagh railway
station.

24. This statement of prosecutrix
given under section 164 Cr.P.C. that both
accused were arrested at Charbagh, again
changed in the Court while deposing as
P.W.2 before the trial court and stated that
on 14.03.1994 Ramesh went home and she
came along with appellant no. 1 Sita Ram
at Charbagh Railway Station where she
was found sitting along with Sita Ram
only by the police and thereafter Sita Ram
was arrested thus contradicted her earlier
two statements. In her cross examination,
she has stated that while she was sitting in
the bus either at Qaiserbagh or Charbagh
they were one or two police personnels
also, she tried to raise alarm but could not
succeed as both the accused persons were
armed openly with country made pistols.
She further stated that she was kept in
Gonda for 15 days and in that house
several ladies and children were residing
but she was not allowed to meet anybody
since the door of the room was locked. She
cried but no one heard. She has denied the
suggestion that she can write letters. She
further denied the suggestion that before
occurrence, she wrote several letters to
Sita Ram. She denied that she had written
love letters to Sita Ram and said that she
has never written to Sita Ram, that she
could not sleep all night and used to weep.
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She has further denied the suggestion that
she eloped with Sita Ram along with
Rs.9000/- golden ear rings, kamar peti and
a pair of payal. She has further denied the
suggestion that she on her own accord
went from her house. She further denied
suggestion that she was in love with Sita
Ram since long. She further denied that
due to this relation ship with Sita Ram, she
was beaten several times by her parents.
She has also denied the suggestion that
after going away from home, she was not
kept in Kothri rather directly taken to
Lucknow. The evidence of prosecutrix
P.W.2 right from the stage of statements
recorded under section 161 Cr.P.C. to 164
Cr.P.C. and in deposition before the Court
suffers from material improvement. Under
Section 161 Cr.P.C. she has not levelled
any allegation of rape against appellant no.
2 whereas for the first time in her
statement under Section 164 Cr.P.C. she
has also roped appellant no.2 and alleged
that rape has been committed by him also.
In her statement under section 164 Cr.P.C.
the prosecutrix has further stated that she
came to Lucknow along with appellant
nos.1 and 2 both whereas while testifying
before the Court below as P.W. 2 she said
that Ramesh came back home on
14.3.1994 and she along with Sita Ram
came to the Railway Station where Sita
Ram was caught whereas in the statement
under Section 164 Cr.P.C. she stated that
Sita Ram and Ramesh both were caught at
Charbagh Railway Station, Lucknow. The
inconsistency in the statements of
prosecutrix goes to the root of the matter,
there is substantial improvement at several
stages and material contradictions which
cannot be said to be minor contradictions.

25. P.W.3 while deposing before the
Court has re-confirmed his statement
under section 161 Cr.P.C. and supported
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the story as stated by him in his missing
report. He has not levelled any allegation
against the appellant No.2. In his cross
examination, he has reiterated and
confirmed his earlier stand given in the
missing report that the prosecutrix took
away Rs.9000/- cash, golden ear rings,
kamar peti and one pair of payal along
with her. He has not supported the version
of prosecutrix that the aforesaid cash and
ornaments were kept by her at some place
in the house. He has further stated in his
cross that 10-12 years back, kothri near a
tubewell had fallen down/caved in. He has
further stated that he does not know
whether his daughter/prosecutrix was of a
good character. Upon being asked as to
whether prosecutrix had gone on her own
accord he has fairly stated that he could
not tell this fact.

26. P.W.4 Dr. Kusum Dubey who
medically examined the prosecutrix has
stated that she has not found any mark of
injury on the person of the prosecutrix. In
the internal examination, no mark of injury
was found on her private parts. Her hymen
was old and torn and has stated that she
performed one finger test in her vagina.
Lastly, she has stated that she could not
give any definite opinion about rape on the
prosecutrix.

27. P.W.5 in his cross examination,
has stated that complainant, his father,
mother and uncle in their statements have
told him that prosecutrix has gone
somewhere along with Rs.9000/- cash,
golden ear rings, kamar peti and a pair of
payal. He has also stated that he took the
statement of Kishan Pal singh, Shiv Pyare
and Billeshwar who told him that at 10
o'clock in the night on 25.2.1994 Sita
Ram, Ramesh and prosecutrix Siya Dulare
were going somewhere. He further stated

that at the time when Sita Ram was
arrested no fire arm was recovered. He
denied the suggestion that Siya Dulare-
prosecutrix was recovered from district
Gonda and Sita Ram and Ramesh have
been arrested from their village.

28. So far as the argument of learned
AGA regarding delay in lodging the FIR is
concerned, there is no need to go in detail as
this ground has not been raised by learned
counsel for the appellant. The case law cited
by him are distinguishable on facts because
in the case of MD. Igbal and others
(Supra) the statement of prosecutrix was
duly corroborated with medical evidence
(Para 14) and was found worthy of
credence. Hence, the conviction of the
accused was upheld by the Supreme Court.

29. In Puran Chand vs. State of
Himachal Pradesh (2014) 5 SCC 689, it
was held that since offence of rape was
proved and prosecution version was relied
on in view of supporting circumstantial
evidence and Section 114-A of Indian
Evidence Act was held to be applicable
impliedly. In this case the offence of rape
has not been proved therefore, there is no
occasion of application of Section 114-A
of Evidence Act to draw the presumption
as to the absence of consent.

30. In Hem Singh vs. State of U.P.
(Supra) a minor girl was taken from
lawful guardianship of her brother. Her
testimony was intact and found trust
worthy and the

31. In State of Himachal Pradesh vs.
Prem Singh reported in (2009) 1 SCC 420
offence of rape was not established.

32. In Mukesh vs. State of
Chattisgarh, (Supra), the prosecution
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version was supported by P.W. 3, P.W.11
and 12 as well as injury on the fore head of
the prosecutrix and further there was
ample  corroborative  material  and
testimony of the prosecutrix was found to
be trust worthy which is not in the present
case.

33. In State of Maharastra vs.
Madhukar Narain (1991) 1 SCC 57, it
was a matter of departmental enquiry and
High Court erred in embarking upon re-
appreciation of the evidence against the
decision in disciplinary proceedings.

34. In Vijay @ Chinee vs. State of
Madhya Pradesh, (Supra) it was held
that statement of the prosecutrix was found
to be worthy of credence and reliable,
which required no corroboration and there
was statement of doctor P.W.3 who opined
that the hymen of the prosecutrix was
found to be completely torn and fresh
blood was 00zing out hence presumption
of Section 114-A of Indian Evidence Act
was taken that she did not gave her
consent. In this case, the testimony of the
prosecutrix requires further material in
view of inconsistency in her statement.

35. In State of Himachal Pradesh vs.
Shree Shekari (Supra) it was a case of
minor girl of 14 years old which was made
pregnant by her own teacher. The testimony
of the victim was found worthy of credence
and prosecution was successful in explaining
the delay and the Hon'ble Supreme Court in
para 21 held as under :-

"It is well settled that a
prosecutrix complaining of having been a
victim of the offence of rape is not an
accomplice after the crime. There is no
rule of law that her testimony cannot be
acted without corroboration in material
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particulars. She stands on a higher
pedestal than an injured witness. In the
latter case, there is injury on the physical
form, while in the former it is physical as
well as psychological and emotional.
However, if the court on facts finds it
difficult to accept the version of the
prosecutrix on its face value, it may search
for evidence, direct or circumstantial,
which would lend assurance to her
testimony. Assurance, short of
corroboration, as understood in the
context of an accomplice, would suffice."

36. In State of Maharastra vs.
Chandraprakash  Kewalchand Jain
(Supra), the evidence of prosecutrix was
found worthy of credence. The clothes of
the prosecutrix were found to be stained
with human blood and semen. The semen
group found on her clothes tallied with
that of accused.

37. In Deepak vs. State of Haryana
(2015) 4 SCC 762, the victim was a minor
girl. Sexual intercourse was admitted by
the accused and rape was proved and
therefore, statutory presumption was
drawn by the court and also it was duly
corroborated with the medical evidence.

38. In State of Himachal Pradesh
vs. Mango Ram (2000) 7 SCC 224 the
victim was again a minor girl. Rape was
proved. The evidence of prosecutrix was
corroborated by medical and other
evidences also.

39. In State of Punjab vs. Gurmit
Singh and others, (Supra) the statement
of prosecutrix was found to be intact and
was well supported by medical evidence
and ample corroboration was available on
record to lend further credence to the
testimony of the prosecutrix.
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40. In MD Igbal and another vs.
State of Jharkhand (Supra) the
statement of prosecutrix was corroborated
by medical evidence and offence of rape
was proved hence, the trial court rightly
draw presumption that victim did not
consent and this was upheld by the
Hon'ble Supreme Court.

41. In Vijay Raikwar vs. State of
Madhya Pradesh (2019) 4 SCC 210 in
this case chain of circumstance was
complete and the accused could not give
any explanation with regard to the
incriminating evidence against him.

42. In AIR 1985 SUPC 48 State of
U.P. vs. M.K. Antony, the accused
murdered his wife and children and made
extra judicial confession to his friend.
Evidence of friend was found reliable and
trustworthy and conviction of accused on
that basis was held proper.

43. In State of Rajasthan vs. Om
Prakash AIR 2007 SC 2257 the accused
was convicted under Section 302 IPC on
the evidence of solitary witness. The
unnatural conduct of the accused had
strengthened  the  prosecution  case.
Irrelevant details which do in anyway
corrode the credibility of a witness cannot
be levelled as omissions or contradictions.

44. In Vijay @ Chinee vs. State of
Madhya Pradesh (2010) 8 SCC 191; in
this case offence of rape was proved.
There was no dispute regarding place of
occurrence and incident that occurred.
Defence failed to establish that it was a
case of consent. Medical examination of
accused and prosecutrix was conducted
next day. The accused persons were not
known to prosecutrix therefore, it was held
not to be a case of consent.

45. In State of Himachal Pradesh
vs. Shri Kant Shikari (2004) 8 SCC 153
the victim was a minor girl raped by her
own teacher. Testimony of the victim was
found to be trustworthy. It was held that if
the Court on facts finds it difficult to
accept the version of the prosecutrix on its
face value, it may search for evidence
direct or circumstantial which would lend
assurance to her testimony.

46. In Devinder Singh vs. State of
Himachal Pradesh 2003 SC 3365 the
evidence of the prosecturix was not found
trustwortny and the accused were
acquitted.

47. In Deepak vs. State of Haryana
(2015) 4 SCC 762 the prosecutrix was
minor. The testimony of prosecutrix was
intact and corroborated with medical
evidence that rape was committed by
accused with the prosecutrix. The accused
did not disputed the sexual intercourse and
he failed to give any satisfactory
explanation under 313 Cr.P.C. nor was
able to adduce evidence to rebut the
presumption contained under Section 114-
A of Evidence Act, 1872.

48. In Moti Lal vs. State of Madhya
Pradesh (2008) 11 SCC 20; it was held
that if prosecutrix is an adult and of full
understanding the Court is entitled to base
a conviction on her evidence unless the
same is shown to be infirm and not
trustworthy.

49. Therefore, aforesaid judgments
relied on by learned AGA do not support
his case for the reasons that testimony of
the  victim/prosecutrix  suffers  from
material inconsistency, substantial
improvement and contradiction which go
to the root of the matter and therefore, the
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corroborative material or some material
short of corroboration is needed which is
not available and no evidence in that
regard has been led. The testimony of the
prosecutrix does not inspire confidence.

50. The Hon'ble Supreme Court in
Mohd. Ali @ Guddu vs. State of Uttar
Pradesh (2015) 7 SCC 272 has held as
under :-

"Be it noted, there can be no iota
of doubt that on the basis of the sole
testimony of the prosecutrix, if it is
unimpeachable and beyond reproach, a
conviction can be based. In the case at
hand, the learned Trial Judge as well as
the High Court have persuaded themselves
away with this principle  without
appreciating the acceptability and
reliability of the testimony of the witness.
In fact, it would not be appropriate to say
that whatever the analysis in the impugned
judgment, it would only indicate an
impropriety of approach. The prosecutrix
has deposed that she was taken from one
place to the other and remained at various
houses for almost two months. The only
explanation given by her is that she was
threatened by the accused persons. It is
not in her testiony that she was confined to
one place. In fact, it has been borne out
from the material on record that she had
travelled from place to place and she was
ravished a number of times. Under these
circumstances, the medical evidence gains
significance, for the examining doctor has
categorically deposed that there are no
injuries on the private parts. The delay in
FIR, the non-examination of the witnesses,
the testimony of the prosecutrix, the
associated circumstances and the medical
evidence, leave a mark of doubt to treat
the testimony of the prosecutrix as so
natural and truthful to inspire confidence.
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It can be stated with certitude that the
evidence of the prosecutrix is not of such
guality which can be placed reliance
upon."

51.  In Hem Raj v. State of
Haryana, (2014) 2 SCC 395 it has been
held that :-

"10. Faced with such a situation,
we were anxious to find out whether there
can be any clinching medical evidence
suggesting rape, but, unfortunately, the
prosecuton has failed to examine Dr.Anjali
Shah, who had examined the prosecutrix.
The MLR was produced in the Court by
P.W.6 J.B. Bhardwaj, Medical Record
Technician. This is a serious lapse on the
part of the prosecution. We are aware that
lapses on the part of the prosecution
should not lead to unmerited acquittals.
This is, however subject to the rider that in
such a situation the evidence on record
must be clinching so that the lapses of the
prosecution could be condoned. Such is
not the case here. The MLR does suggest
that the hymen of the prosecutrix was torn.
It is also true that the prosecutrix has
brought on record FSL report which
shows that human semen was detected on
the salwar of the prosecutrix and on the
underwear of the accused. However, it is
difficult to infer from this that the
prosecutrix was raped by the appellant.
The prosecutrix herself has vacillated on
this aspect. It was pointed out that no
injuries were found on the prosecutrix. We
do not attach much importance to this
aspect because presence of injures is not a
must to prove commission of rape. But the
prosecutrix's evidence is so infirm that it
deserves to be rejected. Her brother has
come out with a case that the appellant
tried to rape the prosecutrix. He did not
say that the appellant raped the
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prosecutrix. Taking an overall view of the
matter, we find it difficult to sustain the
prosecution case that the prosecutrix was
raped by the appellant. This is a case
where the appellant must be given benefit
of doubt. "

52. In Dola vs. State of Odisha 2018
SCC Online SC 1224 it has been held that
in para 31 which is reproduced as under :-

31. In our considered opinion,
the Trial Court as well as the High Court
have convicted the appellants without
considering the aforementioned factors in
their proper perspective. The testimony of
the victim is full of inconsistencies and
does not find support from any other
evidence whatsoever. Moreover, the
evidence of the informant/victim is
inconsistent and  self-destructive  at
different places. It is noticeable that the
medical record and the Doctor's evidence
do not specify whether there were any
signs of forcible sexual intercourse. It
seems that the First Information Report
was lodged with false allegations to
extract revenge from the appellants, who
had uncovered the theft of forest produce
by the informant and her husband. The
High Court has, in our considered
opinion, brushed aside the various
inconsistencies pointed out by us only on
the ground that the victim could not have
deposed falsely before the Court. The High
Court has proceeded on the basis of
assumptions, conjectures and surmises,
inasmuch as such assumptions are not
corroborated by any reliable evidence.
The medical evidence does not support the
case of the prosecution relating to the
offence of rape. Having regard to the
totality of the material on record and on
facts and circumstances of this case, it is
not possible for this Court to agree with

the concurrent conclusions reached by the
courts below. At best, it may be said that
the accused have committed the offence of
hurt, for which they have already
undergone a sufficient duration of
imprisonment, inasmuch as they have been
stated to have undergone two years of
imprisonment. Accordingly, the appeal is
allowed. The judgments of the Trial Court
as well as the High Court are set aside.
The appellants are acquitted of the
charges levelled against them. They should
be released forthwith, if they are not
required in any other case."

53. In Sham Singh vs. State of
Haryana 2018 SCC Online SC 1042, it
has been held in paras 26 and 27:

"26. The evidence of the
victim/prosecutrix and the Aunt P.W.10
are unreliable, untrustworthy inasmuch as
they are not credible witnesses. Their
evidence bristles with contradictions and
is full of improbabilities. We cannot resist
ourselves to place on record that the
prosecution has tried to rope in the
appellant merely on assumption, surmises
and conjectures. The story of the
prosecution is built on the materials
placed on record, which seems to be
neither the truth, nor wholly the truth. The
findings of the court below, though
concurrent, do not desire the merit of
acceptance or approval in our hands with
regard to the glaring infirmities and
illegalities vitiating them, and the patent
errors apparent on the face of record
resulting in serious and grave miscarriage
of justice to the appellant.

27. We find that the trial court
and the High Court have convicted the
accused merely on conjectures and
surmises. The Courts have come to the
conclusion based on assumptions and not
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on legally acceptable evidence, but such
assumptions were not well founded,
inasmuch as such assumptions are not
corroborated by any reliable evidence.
Medical evidence does not support the
case of the prosecution relating to offence
of rape."”

54. In view of the above, law laid
down by the Hon'ble Supreme Court law
can be summarized as under :

"An accused can be convicted
under section 376 IPC on the basis of sole
testimony of the prosecutrix, if such
testimony is worthy of credence and
inspires confidence and is of sterling
quality then corroboration from other
evidence is not required. But where the
statement of prosecutrix suffers from
material inconsistency, contradiction and
does not inspire confidence, then some
other material may be even short of
corroboration  from  other evidence
collected  during  investigation  is
necessary."

55. After going through evidence of
the prosecution witnesses, it appears that
complainant, his father, mother and uncle
as well as Investigating Officer all have
stated that prosecutrix went away with
Rs.9000/-, golden ear rings, kamar peti
and one pair of payal has gone somewhere.
Only the prosecutrix has denied this fact.
Statement of the prosecutrix at every stage
has improved and changed and has
contradicted her earlier statement. The
testimony of prosecutrix suffers from
material inconsistency. The law in this
regard is settled that on sole testimony of
the prosecutrix, conviction can be based
and there is no need for any corroborative
material provided the testimony of the
prosecutrix is worthy of credence.
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56. Here in this case, the statement of
prosecutrix is highly improbable and
inconsistent in view of the fact that while
she was kept at Gonda for 15 days in a
house inside one room which was locked
from outside and accused persons only
used to come in night, during day time she
had ample opportunity to raise alarm and it
appears quite improbable that inmates of
the house which included several ladies
and children did not hear her alarm for a
period of 15 days. There is material
improvement in the testimony of the
prosecutrix from her statement under
Section 161 Cr.P.C. to Section 164 Cr.P.C.
and then in Court as P.W.2. At one place,
she has not levelled any allegation against
appellant no.2 whereas in her statement
under section 164 Cr.P.C. for the first
time, she has alleged commission of
offence by him. In her statement under
Section 164 Cr.P.C. she has stated that
both the appellants took her from Gonda to
Lucknow and at Charbagh Railway
Station, Lucknow. Both of them were
arrested whereas in deposition before the
Court, she says that appellant no. 2 on
14.3.1994 came back to his house and only
the appellant no. 1 brought her to
Lucknow was arrested by the police at
Charbagh Railway Station Lucknow.

57. The statement of father of the
prosecutrix P.W.3 that the alleged Kothri
in which she was kept for three days in the
same village had already fallen down 10-
12 years back coupled with the fact that
the Investigating Officer has not even
visited/prepared the site plan of the said
Kothri neither any investigation regarding
the kothri or the house at Gonda where the
prosecutrix was allegedly kept for 15 days
has been done. No statement of the
inmates of the house at Gonda has been
taken by Investigating Officer and also the
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most important and independent witnesses
namely Billeshwar, Krishna Pal, and Shiv
Pyare who saw the prosecutrix in the
company of appellants on 25.02.1994 have
not been produced before the court rather
they have been withheld by the
prosecution are enough to demand some
more material than the sole testimony of
the prosecutrix to convict appellant no.2.

58. In the present case, the failure of
Investigating Agency not to examine
independent witness before the court who
saw the prosecutrix in the company of
appellants in the night of 25.2.1994 namely
Billeshwar, Shiv Pyare and Rudra Pal Singh,
not investigating the inmates of the house at
Gonda where the prosecutrix was allegedly
kept for 15 days and raped by both the
appellants, not conducting any investigation
of kothri which according to evidence of
P.W.3 had already fallen down/caved in 10-
12 years back and not conducting
investigation of house at Gonda non
preparation of site plan of the house at
Gonda and that of kothri, non recovery of
fire arm from either of the accused persons
and improbable story set up by the
prosecutrix that the accused persons were
carrying arms in open, in a bus where police
personnel were also there, does not inspire
confidence in prosecution case.

59. There are two places where the
rape is alleged to have been committed.
First the Kothri situated in the village of
prosecutrix where she was kept for three
days and was subjected to rape for all three
days. Second is the house at Gonda where
the prosecutrix was kept for 15 days in a
room locked from outside. P.W.3 in his
statement has said that Kothri in the
village had already fallen down 10-12
years back coupled with the fact that
Investigating Officer has not visited there,

not made any investigation of Kothri, has
not mentioned this into the site plan, not
making any recovery from there makes
this first place of occurrence doubtful.

60. So far as the second place of
occurrence i.e. house at Gonda where the
prosecutrix is said to have been kept and
raped for fifteen days, again no
investigation regarding this place has been
done. The Investigating Officer has not
even visited this place. The inmates (ladies
and children) have not been examined, no
site plan of this place has been made,
nothing has been recovered and therefore,
this second place also becomes doubtful.
The medical examination of the
prosexutrix does not corroborates the
prosecution story. This lack on the part of
Investigating Agency in not producing
corroborative material and independent
witnesses of fact who in their statement
under Section 161 Cr.P.C. had stated that
they saw the prosecutrix in the night on
25.2.1994 with the appellants at Nautanki
(operatic theatre performance in northern
India) as they had also come to see the
theatre performance, causes serious doubts
about the truthfulness of the prosecution
case in view of the law laid down by the
Hon'ble Supreme Court in the cases of
Mohd. Ali @ Guddu vs. State of Uttar
Pradesh (Supra) ; Hem Raj vs. State of
Haryana (Supra); Dola vs. State of
Odisha (Supra); Sham Singh vs. State of
Haryana (Supra). Thus, for the reasons
stated above, | am of the opinion that
prosecution has failed to prove the offence
of rape against appellant No.2 beyond
reasonable doubt.

61. Since the rape in this case could
not be proved beyond reasonable doubt
therefore, there is no occasion to draw
presumption under Section 114-A of the
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Indian Evidence Act regarding absence of
consent of the prosecutrix.

62. To prove the charge under
section 366 IPC prosecution has to prove
that prosecutrix was abducted and further
the abduction was for the purposes
mentioned under section 366 IPC. The
testimony of the prosecutrix suffers from
improvement, improbability and not
trustworthy. Prosecutrix was major and
according to statements of P.W.1, P.W.3
and P.W.5 she went away along with
Rs.9000/- cash, golden earrings kamar peti
and other jewellery although her marriage
was fixed shortly, this shows that she
willingly went away. Prosecutrix was seen
by the independent witnesses with the
appellants at Nautaknki (operatic theatre
performance) in the night of 25.02.1994
also shows that the prosecutrix went away
willingly. The fact that these independent
witnesses namely Billeshwar, Shiv Pyare
and Rudra Pal Singh have not been
produced by the prosecution before the
Court has further weakened the case of
prosecution. For these reasons, | am of the
view that the prosecution has also failed to
prove the charge under Section 366 IPC.
Therefore, the finding recorded by the
learned Trial Court in this regard is
erroneous and is hereby reversed.

63. Thus, in view of the aforesaid
discussions, the findings recorded by the
trial court on the basis of testimony of the
prosecutrix cannot be affirmed and the
same is reversed.

64. In view of such evidence led by
prosecution, the  discussions made
hereinabove, it will not be proper to
convict the accused appellant hence, the
judgment and order dated 13.02.1997
passed by the trial court is set aside.

65.  Accordingly,
allowed.

the appeal is

The accused appellant is directed
to be released from jail, if not wanted in
any other case.
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The presence of mother of deceased at the
crime scene cannot be doubted as she is
injured witness and it was not unnatural for her
to accompany her adult son to fields for easing
himself. (para 20)

It is clear that the accused-appellants assaulted
the deceased by inflicting 'lathi' blows and knife
injury resulting into death of deceased victim.
The medical evidence on record also shows
that the deceased had incurred thirteen injuries
in all. Despite the fact that mother of the
deceased is an interested witness and her
evidence has been carefully examined which
convincingly points towards the guilt of the
accused. Mother of deceased had witnessed
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the entire incident from the start to the end
and has given detailed evidence about the
incident. (para 26)

The testimony of mother of deceased is
corroborated by the testimony of PW1
(informant) in all material particulars with
regard to identity of the accused, time of
occurrence, nature of weapons, taking the
deceased from the scene of crime to the Police
Station and lodging of the first information
report. Thus, evidence of mother of deceased
cannot be rejected only on the ground that she
being mother of the deceased is an interested
witness. (para27)

Appeal is rejected. (E-2)
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1. Head Sri Nagendra Mohan,
learned counsel for the appellants as well
as Mrs. Smiti Sahay, learned Government
Advocate for respondent-State.

2. This criminal appeal has been filed
by the convicted appellants under Section
374(2) Cr.P.C. against the judgment and
order dated 20/06/1981 passed by the 1st
Additional Sessions Judge, Kheri in S.T
No. 387 of 1980. The trial court convicted
the appellant's for the offences punishable
under sections 302/24 IPC and also
appellants no.1 & 2 under section 323 read
with section 34 IPC and appellant no.3
under section 323 IPC sentencing them to
2 months rigorous imprisonment and
imprisonment for life.

3. Out of three convicted appellants,
appellant no. 1 -Ram Asrey and appellant
no. 2 - Hardwari Lal have died during
pendency of this appeal, thus this appeal
stands abated in respect to appellant nos. 1
and 2 and the appeal survives only in
respect of appellant no. 3 - Shiv Shanker.

4. The case of the prosecution in
brief is that Krishna Kant Shukla
(deceased victim) was a lecturer in
Lucknow University and belong to village
Kalwa Moti PS Maigal Ganj in Kheri
district. There had been a lot of litigation
about landed property between Krishna
Kant Shukla and Ram Asrey, and his sons
(the accused) including proceedings under
section 107/117 CRPC between them.
Krishna Kant resided at Lucknow and
visited his village infrequently mainly on
account of enmity between Krishna Kant
and Ram Asray and his sons. Father of
Krishna Kant, Duryodhan, had died about
one and half years earlier, and his Shraadh
ceremony was to be performed on
18/09/1979. Krishna Kant came to his
village Kalwamoti on 17/09/1979 in the
evening. In the morning of 18/09/1979,
Krishna Kant went out towards the fields
to ease himself in the Khain adjoining the
chak road, to the west of the Har of the
village. The mother of Krishna Kant, Smt
Bitoli Devi PW 4 also accompanied him,
but stopped near the flour Mill, and kept a
vigil in the direction where her son had
gone to ease himself. She saw Ram Asray,
accused armed with Kanta, Hardwari with
Lathi, and Shiv Shanker with knife
moving on the service road towards
Krishna Kant. PW4 on seeing the accused
walking towards his son, raised an alarm
and rushed towards her son. The accused's
started assaulting Krishna Kant, and when
his mother PW4 tried to save him and she
was assaulted by Hardwari with Lathi
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from which she received injuries on the
head and she started bleeding and fell
down. The accused fled towards the west
and in the meanwhile Sri Prakash Shukla
PW1 was a cousin of the deceased also
reached the spot and accompanied the
injured Krishna Kant and his mother on a
bullock cart to PS maingalganj but Krishna
Kant succumbed to injuries on the way
near Aurangabad. They then took the dead
body to PS Maingalganj where the FIR
was written at 1 PM on the same day.

5. Sri Mahendra Kumar Shukla, PW-
9 (Investigating Officer) had held inquest
upon the dead body of Krishna Kant at the
premises of P.S. Maigal Ganj, shortly after
the registration of the case on 18.09.1979
and had prepared Inquest Report, Challan
Lash, Khaka Lash and letter to Chief
Medical Officer, Sitapur for postmortem
examination. The Investigating officer -
PW-9 had taken in custody a Dhoti, a
Banian and a Janeo (all blood stained)
from the dead body and sealed them. He
had also taken off a gold ring, a silver ring,
a plastic ring from the fingers of the dead
body and a 'Tabiz' from the neck of the
dead body and had given these things in
supurdagi of Smt. Bitoli Devi - PW-4. He
sealed the dead body and had sent the
same through Constable Atma Ram - PW-
2 to the District Hospital, Sitapur for
postmortem examination at 3.00PM on
18.08.1979.

6. The 1.O. - PW-9 had taken
statements of Sri Prakash, complainant -
PW-1, Smt. Bitoli - PW-4 and of certain
others, at P.S. Maigal Ganj. He had
deposited the sealed bundle of blood
stained clothes at the Malkhana of P.S. -
Maigal Ganj and had made G.D. entry in
this regard. Thereafter he accompanied
Shri Prakash Shukla, complainant PW-1
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and reached the scene of occurrence in
village - Kalwa Moti. He inspected the site
of occurrence which lay in north-west
corner of the field of Pahari Singh, on the
outskirts of the village and prepared Site
Plan. He found blood at the place of
incident and marked the same by letter ‘A’
in the spot map. He had also taken samples
of blood stained and simple soil and
placed them in separate containers and
sealed the same. He had also taken
possession of the 'Lota’ of the deceased
victim which had been handed over to him
by the complainant - PW-1 and thereafter
gave the same in supurdagi of the
complainant.

7. The 1.O. - PW-9 also undertook
search of the house of accused persons to
apprehend them. However, they were not
available.

The Doctor L.B. Shukla, PW-3,
who examined the deceased Krishna Kant
at the relevant time was posed as Medical
Officer, Sadar Hospital, Sitapur, stated in
this testimony that he had conducted
postmortem on 19.09.1979 at 9.30AM, he
submitted the postmortem report and
found thirteen ante mortem injuries on the
deceased. The details of injuries are given
below :

1. Lacerated wound 9cm x
1/2cm x bone deep on the right side head
10cm above right ear.

2. Lacerated wound 5cn X
11/2cm x bone deed on the left side 9cm
above left eye brow.

3. Lacerated wound 31/2cm X
1/2cm x bone deep on left side heard 7cm
above outer corner of left eye brow.

4. Lacerated wound 7cm x 2cm
X bone deep onleft side head, 7cm above
the left eye brow, 1cm lateral to injury no.
3.
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5. Lacerated would 8cm x 2cm X
bone deep on left side head 3cm above ear
and 3 1/3cm behind injury no. 5.

6. Lacerated wound 10cm x 3cm
X bone deep on left side head 3cm above
ear and 3 1/2 cm behind injury no. 5.

7. Lacerated wound 7cm X
1/2cm x bone deep on the back of head in
occipital region 5cm behing left ear, and
2cm below injury no. 6.

8. Lacerated wound 3cm X
11/2cm x bone deep on the left side face,
1/2cm behind lower eye lid. Maxilla bone
on left side fractured.

9. Contusion 10cm x 4cm on the left
shoulder tip and adjacent portion of left
upper arm.

10. Lacerated wound 1cm x 1cm
X bone coming out of the wound on the
back of right forearm, 12cm below elbow.
Both bones fractured underneath the
injury.

11. Lacerated wound 1 cm X
l1cm x bone deep on the back of right
forearm, 41/2 cm above wrist.

12. Contusion 5¢cm x 3cm on the
right forearm on back just adjacent and
below injury no. 10. Ulna bone fractured.

13. Incised wound 10cm x 5¢cm x
cavity deep on left side abdomen, 10cm
away from umbillicus at 3 O'clock
position. Loops of small and large
intestines coming out of the wound.

8. In the opinion of PW-3, death had
occurred about one day prior to the
postmortem examination. He further
opined that death was caused due to coma
as a result of head injury. In his deposition
PW-3 stated injury no. 13 was sufficient in
ordinary course of nature to cause death
which was caused by knife.

9. PW-6 Dr. Sohan lal Gupta was
examined who deposed that on 18.09.1979

while he was posed in Jangbahadur
Hospital, at about 5.00 examined Smt.
Bitoli - PW-4, who had three injuries on
her body which are described as follows :

(1) Lacerated wound
1cmx1cmx1/2cm on this side of forehead
9cm above the left eyebrow blooding
original.

2 Lacerated wounds
1/2cmx1/2cm on he left side of scalp 5cm
above the left ear.

(3) Contusion red
2cmx2cm on the middle of scalp.

(4) all the injuries are simple
lacerated by the one (S/C) weapon
duration (sic) 1/2 day.

colour

10. The Trial Court relying on the
account of two eye witnesses namely Shri
Prakash Shukla - PW-1 and mother of the
deceased Bitoli - PW-4, held the accused
to be guilty, as discussed by it in the
impugned judgment and order.

11. The Trial Court after taking into
consideration aforesaid facts, has observed
as under :

"To sum up, it is held that the
prosecution has succeeded in establishing
beyond reasonable and probable doubt,
that the present accused persons, namely
Ram Asrey, Hardwari Lal and Sheo
Shankar Lal had made the fatal assault
upon Krishan Kant (deceased victim) in
the relevant morning (18.9.79) on out
skirts of village Kalwa Moti P.S. Maigal
Ganj in this District. All the present
accused persons are, therefore, found
guilty of the charge u/s 302 IPC read with
section 34 IPC, as brought against them.

Hardwari Lal accused has also
been charge for the offence u/s 307 IPC
for making an attempt upon the life of Smt.
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Bitoli PW-4 on the relevant occasion by
giving LATHI blows on her head. Ram
Asrey and Sheo Shankar Lal accused
persons have on this score been charged
u/s 307 IPC read with Section 34 IPC.

No doubt, as has already been
found above, Hardwari Lal accused had
inflicted Lathi blows on the head of Smt.
Bitili PW-4 on the relevant occasion of the
instant occurrence. The medical evidence
on record (vide injury report Ext.Kal2.,
and the testimony of Dr. Sohan lal Gupta
PW6) show that upon her medical
examination only simple injuries had been
found upn the body of S,t. Biroli PW-4 The
prosecution has failed to show that
Hardwari Lal accused has caused injuries
Smt. Bitoli PW 4, which were dangerous to
life. The charge under Section 307 IPC is,
thus, not made out against the accused
persons. In this view of the matters,
Hardwari Lal accused is found to have
committeed offence u/s 323 IPC for
causing simple hurt to Smt. Bitoli PW4 on
the relevant occasion, and the remaining
accused persons namely, Ram Asrey and
Sheo Shankar lal are found guilty of the
offence u/s 323 IPC read with Section 34
IPC, on this score."

12. Sri Nagendra Mohan, learned
counsel for the appellants has straneously
urged that the testimony of PW-4 Smt.
Bitoli, mother of the deceased is not
trustworthy and reliable and her testimony
cannot be made the basis of conviction on
the accused. He has submitted that it was
not probable or natural for a mother to
accompany her son who is aged about 42-
43 years while going to ease himself in the
fields. He also submitted that it was also
unreasonable for a person to go to the
fields despite of the fact that they had
toilet inside the house. To counter the
prosecution version he states that in fact

the deceased was murdered around
midnight and the injuries received by PW-
4 was on account of hitting her head with
the 'cot'.

13. The second submission made by
learned counsel for the appellants was that
PW-1 Sriprakash Shukla PW-1 who is also
the informant was a chance witness and
his presence at the scene of crime is
improbable and his evidence therefore is
not worthy of any credence and therefore,
cannot be made basis of conviction of the
accused.

14. Heard learned counsel for the
parties and perused the record.

15. The issue raised by the counsel
for the appellant - Hardwari Lal which
needs consideration is regarding the
presence of PW-1 and PW-4 at the place
of incident and also with regard to
credibility of their evidence, which have
lead to the conviction of the accused -
appellants.

16. The PW-4 Bitoli, mother of the
deceased in her examination-in-chief has
clearly stated that time of occurrence was
around 7.30am and has stated that the
accused were inimical to the deceased on
the basis of certain property dispute and
most specifically with regard to the
property left by one Raja Ram who is
father of Ram Dulari, first wife of her
husband Duryodhan.

17. PW-4 has narrated the entire
occurrence in detail stating that she has
accompanied the deceased when he had
gone on the date of occurrence for easing
himself to a spot near the flour mill (ata
chakki) of Khema Singh which is about
200 steps from the field of Pahari Singh.
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She stated that 8-10 minutes later deceased
Krishna Kant sat for easing himself in the
north-west corner of the field, then all the
accused started assaulting her son, seeing this
she rushed towards west and headed towards
her son (deceased Krishna Kant) and raised
alarm. Hearing her shouts Upendra Misra, Sri
Prakash Shukla who were passing through the
"chak road" also rushed towards the scene.
The accused persons had surrounded the
deceased and when she rushed to rescue the
deceased, accused Hardwari assaulted her
with 'lathi* due to which she fell down on the
ground and sustained injuries. PW-4 has
further stated that deceased Krishna Kant had
fallen on the ground in injured condition and
the accused kept on assaulting him, accused
Shiv Shankar with knife cut open the
abdomen of the deceased and after that the all
the accused persons rushed away from the
scene.

18.  The other ocular witnesses
namely Shri Prakash Shukla, informant
and Manohar Lal - Pw-8 rushed towards
the scene on hearing the alarm raised by
PW-4 Bitoli. PW-4 was injured in the
occurrence on being assaulted with 'lathi'.
PW-4 was medically examined by Dr.
Sohan lal Gupta on 18.09.1979, at about
5.00, while he was posed in Jangbahadur
Hospital. PW-4 was found to have
sustained two lacerated wounds on head
and one contusion, all the injuries
sustained by her have been opined to be
simple in nature and around 1-1/2 day old.

19. Even her cross examination PW-
4 adhered to the deposition made by her in
examination in chief and no discrepancy
could be elicited so as to doubt her
testimony.

20. From the discussion made above,
the presence of PW-4 Bitoli at the crime

scene cannot be doubted as she is injured
witness and it was not unnatural for her to
accompany her adult son to fields for
easing himself. It has been brought on
record as per testimonies of various
witnesses as well as PW-4 herself that the
accused persons were on inimical terms
with deceased Krishna Kant and the
accused persons on several occasion had
threatened to kill the deceased when ever
they used to pass in front of the house of
PW-4 and in this regard PW-4 has also
lodged a complaint at the concerned Police
Station.

21. Honble Apex Court in Manjit
Singh Vs. State of Punjab, (2019) 8 SCC
529, while discussing the issue of reliability
of testimony of injured witness, has held in
para 13.2 of the Judgment as under :

"13.2. Likewise, the submission
about want of independent witnesses in
support of prosecution case is also
baseless. There is no rule that in every
criminal case, the testimony of an injured
eye witness needs corroboration from the
so-called independent witness(es). When
the statement of injured eyewitness is
found trustworthy and reliable, the
conviction on that basis could always be
recorded, of course, having regard to all
the facts and surrounding factors. In the
present case, the reliable evidence of the
injured eyewitnesses cannot be discarded
merely for the reason that no independent
witness was examined."

22. The Supreme Court in Balraje @
Trimbak Vs. State of Maharashtra,
(2010) 6 SCC 673, in para 30 of the
judgment has observed as under :

"30. In law, testimony of an
injured witness is given importance. When



1 All

the eyewitness are stated to be interested
and inimically disposed towards the
accused, it has to be noted that it would
not be proper to conclude that they would
shield the real culprit and rope inn
innocent persons. The truth or otherwise
of the evidence has to be weighed
pragmatically. The court would be
required to analyse the evidence of related
witnesses and those witnesses who are
inimically disposed towards the accused.
But if after careful analysis and scrutiny of
their evidence, the version given by the
witnesses appears to be clear, cogent and
credible, there is no reason to discard the
same. Conviction can be made on the basis
of such evidence."

23.  Apex Court, in Abdul Sayeed
Vs. State of Madhya Pradesh, (2010) 10
SCC 259, while dealing with the issue of
evidence of injured witness, has held in
paras 28, 29 and 30 as follows :

"28. The question of the weight
to be attached to the evidence of a witness
that was himself injured in the course of
the occurrence has been extensively
discussed by this Court. Where a witness
to the occurrence has himself been injured
in the incident, the testimony of such a
witness is generally considered to be very
reliable, as he is a witness that comes with
a built-in guarantee of his presence at the
scene of the crime and is unlikely to spare
his actual assailant(s) in order to falsely
implicate someone. "Convincing evidence
is required to discredit an injured
witness." [Vide Ramlagan Singh v. State of
Bihar, Malkhan Singh v. State of U.P.,
Machhi Singh v. State of Punjab,
Appabhai v. State of Gujarat, Bonkya v.
State of Maharashtra, Bhag Singh, Mohar
v. State of U.P., Dinesh Kumar v. State of
Rajasthan, Vishnu v. State of Rajasthan,
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Annareddy Sambasiva Reddy v. State of
A.P. and Balraje v. State of Maharashtra.]

29. While deciding this issue, a
similar view was taken in Jarnail Singh v.
State of Punjab, where this Court
reiterated the special evidentiary status
accorded to the testimony of an injured
accused and relying on its earlier
judgments held as under :

"28. Darshan Singh (PW 4) was
an injured witness. He had been examined
by the doctor. His testimony could not be
brushed aside lightly. He had given full
details of the incident as he was present at
the time when the assailants reached the
tubewell. In Shivalingappa Kallayanappa
v. State of Karnataka this Court has held
that the deposition of the injured witness
should be relied upon unless there are
strong grounds for rejection of his
evidence on the basis of major
contradictions and discrepancies, for the
reason that his presence on the scene
stands established in case it was proved
that he suffered the injury during the said
incident.

29. In State of U.P. v. Kishan
Chand a similar view has been reiterated
observing that the testimony of a stamped
witness has its own relevance and efficacy.
The fact that the witness sustained injuries
at the time and place of occurrence. In
case the injured witness is subjected to
lengthy cross-examination and nothing
can be elicited to discard his testimony, it
should be relied upon (vide Krishna v.
State of Haryana). Thus, we are of the
considered opinion that evidence of
Darshan Singh (PW 4) has rightly been
relied upon by the courts below."

30. The law on the point can be
summarised to the effect that the testimony
of the injured witness is accorded a
special status in law. This is as a
consequence of the fact that the injury to
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the witness is an inbuilt guarantee of his
presence at the scene of the crime and because
the witness will not want to let his actual
assailant go unpunished merely to falsely
implicate a third party for the commission of
the offence. Thus, the deposition of the injured
witness should be relied upon unless thee are
strong grounds for rejection of his evidence on
the basis of major contradictions and
discrepancies therein.”

24, Looking to the facts and
circumstances of the present case, the act
of PW-4 in accompanying her adult son
while he was going out to ease himself, is
not unnatural and on the contrary has been
sufficiently explained and there is no
reason to doubt her testimony as even in
her cross examination she has consistently
adhered to the version narrated by her all
through out her examination in chief.

25. According to PW-1 on
18.09.1979 i.e. the date of incident, while
he was going to Baba Kishan Das Temple
and on the way he met Manohar Lal and
Upendra Mishra at the intersection, where
he heard screams of the deceased and his
mother Bitoli - PW-4 which were coming
from the west direction. He saw the
accused-appellants assaulting the deceased
(Krishna Kant) and his mother Bitoli was
trying to save him. Hardwari (one of the
accused) struck PW-4 with lathi and as a
result of which she fell down. In the
meanwhile, PW-1 reached near the place
of incident and at that point of time Ram
Asrey - another accused, while showing
his 'kanta' said that if any one came near
them, he would also be Killed. After
struggle between the accused-appellants
and the deceased, the accused Shiv
Shankar cut away the stomach of the
deceased and ran away. In the meanwhile,
number of persons gathered on the spot

and the deceased was taken to the hospital
in Aurangabad but about one mile from
the hospital, the deceased passed away.
PW-1 claims himself to the the witness of
the crime in question. It has also come on
record that PW-1 had taken the deceased
to Police Station and shortly after
occurrence  first  information  report
regarding the incident in question was
lodged. All the aforesaid facts lead
credence to the ocular testimony of PW-1.

26. Taking into consideration all the
facts and circumstances as stated above, it
is clear that the accused-appellants namely
Ram Asrey, Hardwari Lal and Shiv
Shanker Lal assaulted the deceased -
Krishna Kant on 18.09.1979 by inflicting
'lathi' blows and knife injury resulting into
death of Krishna Kant (deceased victim).
The medical evidence on record also
shows that the deceased had incurred
thirteen injuries in all and in the opinion of
PW-3, death took place due to coma as a
result of head injury and also the injury no.
13 was sufficient in ordinary course of
nature to cause death which was caused by
knife. Despite the fact that mother of the
deceased is an interested witness and her
evidence has been carefully examined
which convincingly points towards the
guilt of the accused. PW-4 (mother of the
deceased) had witnesses the entire incident
from the start to the end and has given
detailed evidence about the incident.
During the incident PW-4 was also injured
and her medical report has also been
placed on record which shows that she
sustained three injuries out of which two
were lacerated woulds and one contusion,
which were caused by Hardwari Lal one of
the accused.

27. The testimony of PW-4 is
corroborated by the testimony of PW-1
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(informant) in all material particulars with
regard to identity of the accused, time of
occurrence, nature of weapons, taking the
deceased from the scene of crime to the
Police Station and lodging of the first
information report. Thus, evidence of PW-
4 Bitoli cannot be rejected only on the
ground that she being mother of the
deceased is an interested witness.

28. No other point was argued by
learned counsel for the appellant.

29. In view of above, we find no
cogent reason to take a view other than the
view taken by the Trial Court, thus, no
interference in the impugned judgment and
order is required, same is hereby affirmed.

30. The appeal is dismissed.

31. Appellant no. 3 - Shiv Shanker is
on bail pursuant to the order of this Court.
His bail bonds are cancelled and surety is
discharged. He is directed to surrender
before the trial Court within month from
the date of this order. The learned trial
Court shall remand him to jail for serving
out the remainder part of the sentences. On
failure of appellant no. 3 - Shiv Shanker to
appear before the trial Court within the
stipulated period, the learned trial Court
shall take appropriate steps against the
appellant no. 3 - Shiv Shanker, in
accordance with law.

32. Office is directed to transmit the
lower Court record to the concerned Court
forthwith.
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A. Indian Penal Code, 1860 - Section 34 -
object of common intention-joint
liability-As a general principle in a case of
criminal liability it is the primary
responsibility of the person who actually
commits the offence and only that person
who has committed the crime can be held
to guilty. By introducing Section 34 in the
penal code the Legislature laid down the
principle of joint liability in doing a
criminal act. The essence of that liability
is to be found in the existence of a
common intention connecting the
accused leading to the doing of a criminal
act in furtherance of such intention. Thus,
if the act is the result of a common
intention then every person who did the
criminal act with that common intention
would be responsible for the offence
committed irrespective of the share
which he had in its perpetration. Section
34 IPC embodies the principles of joint
liability in doing the criminal act based on
a common intention. Common intention
essentially being a state of mind it is very
difficult to procure direct evidence to
prove such intention. Therefore, in most
cases it has to be inferred from the act
like, the conduct of the accused or other
relevant circumstances of the case. The
inference can be gathered by the manner
in which the accused arrived at the scene,
mounted the attack, determination and
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concert with which the attack was made,
from the nature of injury caused by one
or some of them. (Para 49)

B. Code of Criminal Procedure, 1973 -
Section 374(2), Indian Penal Code, 1860
- Sections 147, 148, 302/149 - challenge
to- life imprisonment passed by trial
court-high court upheld the conviction of
the accused. (Para 60, 61 & 62)

Deceased had received the lease land in Gaon
Sabha land-accused was claiming in the lease
land-village head had decided the matter in the
evening of the past night of the incident that
deceased will leave three and half bigha land in
favour of accused-next day accused called the
deceased for measurement and on that place
five persons - accused taking different
weapons reached with common intention and
murdered the deceased. (Para 3)

Criminal appeal dismissed. (E-6)
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(Delivered by Hon’ble Ali Zamin, J.)

1. Heard Sri Apul Mishra alongwith
Sri Rahul Mishra and Sri Raghuvansh
Misra, learned counsel for the appellants
and Sri Ajit Ray, learned A.G.A. for the
respondent and perused the material on
record.

2. This appeal has been filed against
the judgement and order dated 29.01.2002
passed in Session Trial N0.568 of 1996
(State vs. Ram Bahadur and 3 others),
Police Station Beesalpur, District Pilibhit
by which learned Additional Session
Judge, Pilibhit has convicted the
appellants-accused Ram Chander, Ram
Shankar, Ram Bharosey and Ram Bahadur
and sentenced appellant Ram Chander to
undergo two years rigorous imprisonment
under Section 148, appellants Ram
Shankar, Ram Bharosey and Ram Bahadur
have been sentenced to undergo one year
rigorous imprisonment under Section 147
I.LP.C. and all the appellants have been
sentenced to undergo life imprisonment
and fine of Rs.2000 under Section 302
read with Section 149 I.P.C. in default of
fine to undergo further a period of 6
months additional imprisonment.
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3. In brief facts of the prosecution
case are that Gaon Sabha land was allotted
on lease to the deceased Beni Ram, brother
of the informant in which one Sunder Lal
(since died during trial) was claiming his
land. Munendra Pal Singh village head
(Pradhan) resident of village Bharuwa
settled the dispute between them a day
before the incident and it was decided that
Beni Ram will leave three and half bigha
land in favour of Sunder Lal. On
22.11.1991 at 11:00 A.M. Ram Bahadur,
Sunder Lal of the village came to the
house of deceased Beni Ram having spade
in hand and asked for measurement as
decided yesterday, on which Beni Ram
(deceased), Shyam Bihari (informant) and
Smt. Ram Rati wife of Beni Ram
proceeded for measurement taking gattha
of wood (log) and rope. When they
reached at 1:00 p.m. on the field, Ram
Chander having a spear in hand, Ram
Shankar and Rama Bharosey met there.
Sunder Lal, Ram Bahadur, Ram Chander,
Ram Shankar and Ram Bharosey tied both
legs of Beni Ram with towel. Ram
Bahadur pressed legs of Beni Ram, Ram
Bharosey, Ram Shankar caught hold his
both hands, Sunder Lal by spade and Ram
Chander by spear started jabbing to Beni
Ram stating to Kkill him, Sunder Lal cut the
neck of Beni Ram, Ram Chander gave
spear blow on the stomach. Informant and
Smt. Ram Rati wife of Beni Ram alarmed.
On their alarm Subedar Khan resident of
the same village and Ram Singh of village
Bharuwa arrived. All of them tried to save
Beni Ram but accused threatened to them
of dire consequences. After killing Beni
Ram, assailants went away towards village
through the bank of river.

4. On the oral information of Shyam
Bihari (P.W.1) Case Crime No0.258 of
1991, under Sections 147, 148, 302 I.P.C.
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was registered on 22.11.1991 at 15:30 p.m.
under chik F.I1.R. Ext.Ka-1 and G.D. Entry
No0.32 ExtKa-2 was also prepared on
same day at 15:30 P.M. Investigation of
the case was handed over to S.I. Gyan
Singh  (P.W.5). Investigating Officer
reached the place of incident, prepared
inquest memo (Ext.Ka-4) and relevant
documents Ext.Ka-5 to ExtKa-11 i.e.
address of the deceased, letter to R.I.,
letter to C.M.O., letter to C.M.O., police
form-13, police form 379 and specimen
seal respectively and dispatched the dead
body for post-mortem.

5. Dr. AK. Sharma (P.W.3)
conducted post-mortem on 23.11.1991 at
3:30 P.M. and prepared report Ex.Ka-2,
according to which following injuries were
found on the body of the deceased Beni
Ram:

1. Incised wound 14 c.m. X 7 c.m.
cavity deep at the front of abdomen 5 c.m.
below the umbilicus, intestine coming out.

2. Incised wound 9 c.m. x 5 c.m.
below trachea the left ear and running
below mandible, left carotid artery jagutar
vein cut.

3. Incised wound 4 ¢.m. x 3 ¢.m.
X muscle deep right side of the neck, 3
c.m. below the left angle at mandible on
deep dissection carotid artery cut.

4. Incised wound 1 ¢.m. x 0.5
c.m. bone deep on the right side of neck, 1
c.m. above injury no.3.

5. Incised wound 3 c.m. x 1 c.m.
bone deep on the back of right shoulder
scapula.

6. Incised wound 5 c.m. x 1 c.m.
bone deep on the back of right shoulder 1
c.m. above injury no.5 cardio process of
right scapula cut.

7. Incised wound 1 c.m. x 5.7 c.m. X chest
cavity deep over the angle of right scapula.
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8. Abrasion 3 c.m. x 1 c.m. on
the inner end of right collar bone.

9. Abrasion 7 c.m. x 1 c.m. over
the left side of neck 5 c.m. above the
middle left collar bone.

In his opinion cause of death was
shock & haemorrhage due to ante-mortem
injuries and death of the deceased was
near about one day old.

6. After dispatching the dead body
for post-mortem Investigating Officer
inspected the place of incident and
prepared spot map Ext.Ka-12. He also
took into possession rope, log (lattha),
blood stained and plain earth (sand), spade
along with handle, old towel and prepared
memo Ext.Ka-13. After completing the
investigation submitted charge sheet
Ext.Ka-3 under Sections 147, 148, 302
I.LP.C. against the accused-appellants
before the C.J.M., Pilibhit, who committed
accused for trial to the court of Sessions
Judge where Case Crime N0.258/1991 was
registered as Session Trial N0.568 of 1996
(State vs. Ram Bahadur and others). The
Sessions Judge transferred it to the court
of Special Judge (E.C. Act), Pilibhit for
trial. The trial court framed charge under
147 and 302/149 I1.P.C. against the
accused-appellants Ram Bahadur, Ram
Shankar, Ram Bharosey and under Section
148, 302/149 |I.P.C. against accused-
appellants Sunder Lal and Ram Chander.
The accused denied the charge and
claimed trial.

Accused Sunder Lal died during
trial and case against him was dismissed as
abated vide order dated 10.04.2001.

7. Prosecution to prove its case has
produced six witnesses. P.W.1 Shyam
Bihari informant, P.W.2 Smt. Ram Rati
are witnesses of fact while P.W.3 Dr. A.K.

Sharma conducted post-mortem, P.W.4
Mohd. Anees second Investigation Officer,
P.W.5 Gyan Singh first Investigating
Officer and P.W.6 Constable Narendra Pal
Singh are formal witnesses. The accused-
appellants in their examination under
Section 313 Cr.P.C., have stated that the
witnesses have deposed against them due
to enmity and denied the prosecution case,
but they led no evidence in their defence.

8. Trial court after hearing learned
counsel for the parties and perusal of
records has passed the impugned
judgement and order. Hence, this appeal.

9. Learned counsel for the appellant
No.2 Ram Bharosey, appellant No.3 Ram
Bahadur and appellant No.4 Ram Shanker,
Sri Apul Mishra has submitted that
appellants are not connected with the
offence. The role has been alleged of
catching hold, if one spade stunt is given
then the person will fall down and there will
be no occasion to catch hold, therefore,
participation of the appellants is doubtful.
He further submitted that if the whole story
of prosecution as stated by P.W.1 Shyam
Bihari is accepted that the appellants
grappled the deceased, then it was not their
intent to commit murder covered under
Section 34 of IP.C. In support of his
contention he relied on the following
judgements of Hon'ble Supreme Court:

1. Balwantbhai B. Patel vs. State
of Gujarat and another, (2009) 10 SCC
584.

2. Bishu Sarkar and others vs.
State of West Bengal, AIR 2017 SC 1729.

3. Gaya Yadav and others vs. State
of Bihar and others, AIR 2003 SC 1759.

4. D.V. Shanmugham and
another vs. State of A.P. AIR 1997 SC
2583.
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5. Sushil vs. State of U.P., 1994
Law Suit Supreme Court 995.

10. Learned counsel for the appellant
no.l Ram Chander, Sri Rahul Mishra
assisted by Sri Raghuvans Mishra has
submitted that P.W.1 Shyam Bihari has
specifically stated that he reached the
place of incident at 1:00 P.M. going from
the police station whereas per chik report
Ext.Ka-1 first information report has been
registered at 3:30 P.M. Shyam Bihari has
also stated that he met daroga and put his
thumb impression on the paper when he
came police station along with the dead
body. He has also stated that he reached
police station along with the dead body at
10:00 P.M. in the night while P.W.2 Smt.
Ram Rati has stated that the dead body
reached police station at 6:00 P.M. and
Shyam Bihari was also along with her.
Both witnesses also stated that their
statements might have been recorded on
the same day, from which it becomes clear
that first information report is anti-timed.
It is also submitted that on the point of
lodging F.I.LR. and reaching of the
informant to the police station question
could have been put to the scribe of the
chik and G.D. but scribe of chik and G.D.
has not been produced by the prosecution
so he has been deprived of the opportunity
of cross-examination also. He has also
submitted that according to prosecution a
spear injury was caused to the deceased in
the stomach. Injury by spear will be
punctured one but according to post-
mortem report injury no.1 has been found
to be stomach injury cavity deep incised
wound of 14 ¢.m. x 7 ¢.m. Thus, the injury
alleged to have been caused by spear does
not match with the medical report.

11.  His next submission is that
according to P.W.1 Shyam Bihari the
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incident took place 20 steps away from the
west side of the river and its natural sense
will be that incident took place towards
west side of the river while P.W.5
Investigating Officer Gyan Singh has
stated that the dead body was at a distance
of 20 steps in the east from the river, as
such from the prosecution evidence place
of occurrence is also not established. He
further submitted that Smt. Ram Rati has
stated that in the incident her forefinger of
right hand was cut off but there is no
medical report to support her statement
and Investigating Officer has stated that if
finger of Smt. Ram Rati was cut off then
she must have told him and he would have
got her medically examined thus
Investigating Officer does not support her
statement, which makes her presence at
the spot doubtful.

12. Next submission is that P.W.1
Shyam Bihari has stated that he was
residing along with his son in Sitarganj
and he was residing separate with his
deceased brother. What was occasion to
come on the day of incident has not been
explained. Therefore, his presence at the
time of incident is doubtful.

13. Lastly he has submitted that
P.W.1 Shyam Bihari informant is brother,
Smt. Ram Rati is wife of the deceased,
both are highly interested witnesses. P.W.1
Shyam Bihari states that he does not know
about share and side of the deceased land.
He also states that as soon as the accused
reached on the field, the accused grappled
with his brother while P.W.2 Smt. Ram
Rati states that reaching the field marking
for partition were made, talks took place
between them, near about half an hour
period was spent in the field and when her
husband sat to smoke chilam, incident
took place. Thus, inference will be either
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P.W.1 Shyam Bihari or P.W.2 Smt. Ram
Rati is telling a lie or both of them are
telling a lie. Learned counsel prayed that
prosecution has failed to prove the charge
beyond reasonable doubt against the
appellants. The impugned judgement and
order is not sustainable. Accordingly,
judgement and order is liable to be set
aside and appellants are liable to be
acquitted.

14. On the other hand Sri Ajit Ray,
learned A.G.A. for the respondent submits
that on the basis of oral information of the
informant Shyam Bihari, F.I.R. Ext.Ka-1
was registered at 3:30 P.M. and in Ext.Ka-
1 itself time of the incident has been
mentioned 1:00 P.M., not a single question
has been put by the defence from the
witness P.W.6 Narendra Pal Singh
regarding the time of registration of the
case. The informant P.W.1 Shyam Bihari,
P.W.2 Smt. Ram Rati are rustic persons
and their statements in the trial court have
been recorded near about after lapse of 6
years from the date of incident. According
to Prabhu Dayal v/s State of Rajasthan
(2018) 3 SCC (Cr.) 518 rustic witnesses
can develop a tendency to exaggerate and
this does not make that the entire
testimony of such witnesses is falsehood.
Minor contradiction in the testimony of
witnesses are not fatal to the prosecution
case. In State of Karnataka Vv/s
Suvarnamma (2015) 1 SCC (Crl.) 663,
Hon'ble Supreme Court has held that in
regard to exact time of an incident or the
time of duration of an occurrence, usually
people make their estimates by guess work
on the spur of the moment at the time of
interrogation. It depends on the time sense
of individuals which varies from person to
person. A witness is liable to be overawed
by the court atmosphere and piercing
cross-examination by the counsel and out

of nervousness mix up facts, get confused
regarding sequence of events or fill up
details from imagination on the spur of the
moment the witnesses nowdays go on
adding embellishments to their version
perhaps for the fear of their testimony
being rejected by the court. The courts
should not disbelieve the evidence of such
witnesses altogether if they are otherwise
trustworthy. So, on the basis of the
statement of informant Shyam Bihari and
P.W.2 Smt. Ram Rati, it cannot be said
that the F.LLR. is anti-timed. Placing
reliance on Vijai Pal v/s State (Govt. of
NCT Delhi) (2015) 2 SCC (Cr.) 733, he
has submitted that value of medical
evidence is only corroborative and
testimony of Shyam Bihari and Smt. Ram
Rati with regard to causing spear injury in
stomach by Ram Chander is intact and
their statements in this regard are reliable.
He also submitted that P.W.1 Shyam
Bihari and P.W.2 Smt. Ram Rati have
stated that after taking meal they had gone
to the field which is corroborated by
medical evidence as in post-mortem report
Doctor has also found that 2-3 hours
before the incident deceased could have
taken meal. Shyam Bihari has stated that
he lived separately with the deceased in
the village and he also lived at Sitarganj
along with his son. In his cross-
examination nothing has been elicited
from which it can be inferred that on the
date of incident he was not present on the
spot and in the village, where the incident
took place. The spot map Ext.ka-12 has
been proved by the Investigating Officer
P.W.5 Sub-Inspector Gyan Singh, who had
taken the blood stained and plain sands
from the place of incident and it has been
sent to Forensic Science Laboratory, Agra.
According to expert report human blood
has been found on it from which the place
of occurrence is established. Shyam Bihari
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has stated that place of incident is 20 steps
away from the west side of the river. On
the basis of his statement it cannot be
inferred that the place of incident is
changed. He has further submitted that the
witnesses have stated that in murder of
Jagdish, case was registered against the
deceased. He has also stated that a
gangster case was also registered against
the deceased brother and another case
under Section 25 Arms Act was also
registered against him which indicates that
the witness is not concealing the facts but
speaking truly, thus he is reliable and
trustworthy  witness. Lastly he has
submitted that so far as discrepancy
regarding incident taking place on
reaching the place of incident and after
sometime reaching the place of incident is
concerned due to the lapse of time and
witnesses  being  rustic one,  this
discrepancy has taken place but P.W.2
Smt. Ram Rati has stated that on reaching
the spot places were dug for marking in
which half an hour was spent and when
her husband sat for smoking chilam the
incident was caused. She has also stated
that from the house in reaching the spot it
took half an hour. The estimated time has
been told by the witness which also
corroborate the time of incident to be 1:00
P.M. mentioned in the F.I.R. Ext.Ka-1. He
submitted that from the evidences
produced by the prosecution charges are
fully proved against the appellants. The
trial court has rightly convicted and
sentenced the appellants-accused. No
interference is required by this Court and
appeal is liable to be rejected.

15.  In cross-examination P.W.1
Shyam Bihari has stated that he reached
the spot at 1:00 P.M. going from the police
station, while as per F.I.LR. Ext.Ka-1, the
report of the incident has been made on
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22.11.1991 at 15:30 P.M. In cross-
examination Shyam Bihari has also stated
that dead body reached the police station
at 10:00 P.M. P.W.2 Smt. Ram Rati has
stated that dead body came to the police
station at 6:00 P.M. As such there is a
discrepancy between statements of Shyam
Bihari and Smt. Ram Rati with regard to
reaching the dead body at the police
station.

16. P.W.1 Shyam Bihari has stated
that by dictating he lodged the report and
after hearing it, he had put his thumb
impression. From his statement it is very
much clear that when he went to the police
station for lodging report at that very time
after dictating and hearing the report he
put his thumb impression on the report.

17. He has also stated that he is
illiterate and he by profession is a farmer.
P.W.2 Smt. Ram Rati has also stated that
she is illiterate. As per F.I.R. Ext.Ka-1
informant Shyam Bihari is by caste Dhobi
(washerman). It is the case of the
prosecution that Gaon Sabha land was
allotted on lease to the deceased Beni Ram
which indicates that the witnesses belong
to a poor strata of the society and both are
rustic witnesses.

18. In State of U.P. vs. Krishna
Master and others (2010) 12 SCC (324),
the Hon'ble Supreme Court has held that
"the basic principle of appreciation of
evidence of a rustic witness who is not
educated and comes from a poor strata of
society is that the evidence of such a
witness should be appreciated as a whole.
The rustic witness as compared to an
educated witness is not expected to
remember every small detail of the
incident and the manner in which the
incident had happened more particularly
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when his evidence is recorded after a lapse
of time. Further, a witness is bound to face
shock of the untimely death of his near
relative(s). Therefore, the court must keep
in mind all these relevant factors while
appreciating evidence of a rustic witness."

19. In State of Karnataka v/s
Suvarnamma and another, 2015 (1) SCC
323, the Hon'ble Supreme Court in para
12.2 of the judgement has referred the case
of Bharwada Bhoginbhai Hirjibhai v/s
State of Gujarat, 1983 SCC 728 as
follows:

5. e We do not consider it
appropriate or permissible to enter upon a
reappraisal or reappreciation of the
evidence in the context of the minor
discrepancies painstakingly highlighted by
learned Counsel for the appellant.
Overmuch importance cannot be attached
to minor discrepancies. The reasons are
obvious :

"(1) By and large a witness
cannot be expected to possess a
photographic memory and to recall the
details of an incident. It is not as if a video
tape is replayed on the mental screen.

(2) Ordinarily it so happens that
a witness is overtaken by events. The
witness could not have anticipated the
occurrence which so often has an element
of surprised. The [pic]mental faculties
therefore cannot be expected to be attuned
to absorb the details.

(3) The powers of observation
differ from person to person. What one
may notice, another may not. An object or
movement might emboss its image on one
person's mind, whereas it might go
unnoticed on the part of another.

(4) By and large people cannot
accurately recall a conversation and
reproduce the very words used by them or

heard by them. They can only recall the
main purport of the conversation. It is
unrealistic to expect a witness to be a
human tape-recorder.

(5) In regard to exact time of an
incident, or the time duration of an
occurrence, usually, people make their
estimates by guess-work on the spur of the
moment at the time of interrogation. And
one cannot expect people to make very
precise or reliable estimates in such
matters. Again, it depends on the time-
sense of individuals which varies from
person to person.

(6) Ordinarily a witness cannot
be expected to recall accurately the
sequence of events which takes place in
rapid succession or in a short time span. A
witness is liable to get confused, or mixed
up when interrogated later on.

(7) A witness, though wholly
truthful, is liable to be overawed by the court
atmosphere and the piercing cross-
examination made by counsel and out of
nervousness mix up facts, get confused
regarding sequence of events, or fill up
details from imagination on the spur of the
moment. The sub- conscious mind of the
witness sometimes so operates on account of
the fear of looking foolish or being
disbelieved though the witness is giving a
truthful and honest account of the
occurrence witnessed by him -- Perhaps it is
a sort of a psychological defence mechanism
activated on the spur of the moment.”

20. In the instant case the incident
has occurred on 22.11.1991 and statement
of P.W.1 Shyam Bihari was recorded on
23.10.1997 and statement of P.W.2 Smt.
Ram Rati was started on 23.10.1997 and
completed on 03.03.1998 ie. the
statements of both witnesses were
recorded near about after a lapse of six
years.
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21. In the first information report,
Ext.Ka-1 the time of incident has been
mentioned 1:00 P.M. and time of giving
information to the police station is
mentioned as 15:30 P.M. The witness has
stated very clearly that he reached the
police station and at the police station he
had no talk with the daroga. This much
talk too did not take place that you reach
on the spot. Further he has stated that after
lodging report he had gone at the spot and
he reached on the spot from the police
station at about 1:00 P.M. in the afternoon.
It appears that due to his testimony being
recorded after a lapse of six years from the
date of incident and witness is also a rustic
witness overawed by the court atmosphere
and piercing cross-examination made by
counsel and out of nervousness mixing up
facts, getting confused regarding sequence
of events or fill up details from
imagination on the spur of the moment as
held by Hon'ble Supreme Court in
Bharwada Bhoginbhai Hirjibhai v/s State
of Gujarat, (supra), he has stated that he
reached on the spot at 1:00 P.M. going
from the police station.

22. Informant Shyam Bihari has
further stated that he had talk with
darogaji at the police station at the time
when he made thumb impression on the
paper. He has also stated that when he
came along with the dead body at the
police station then he had met darogaji.
He has clearly stated that after lodging
report he had gone on the spot. From his
whole statement it is clear that after
lodging the report, informant Shyam
Bihari returned to the spot thereafter dead
body of the deceased was taken to the
police station. It appears that due to
statement being recorded after six years
from the date of incident and informant
being rustic one out of nervousness mixing

the fact with regard to putting thumb
impression has stated that he put his thumb
impression on papers when he met
darogaji on coming along with dead body.
Considering his whole statement it can't be
inferred that he lodged the report when
dead body reached the police station.
Thus, on the basis of statements of P.W.1
Shyam Bihari that he reached the place of
incident at 1:00 P.M. going from the
police station and statement of Smt. Ram
Rati as well as his statement with regard to
time of reaching dead body at the police
station, time of lodging F.I.R. 15:30 P.M.
mentioned in Ext.Ka-1 and informant's
putting thumb impression on paper when
he met daroga along with dead body, it
can't be inferred that F.I.R. was lodged
when dead body reached the police station.

23. In view of the above discussion,
we do not find any substance in the
contention of learned counsel for the
appellants that F.I.R. is anti timed.

24. P.W.1 Shyam Bihari in his cross-
examination has stated that the incident
has taken place at a distance about 20 steps
from the west side of the river and as per
P.W.5 Gyan Singh Investigating Officer
and spot map Ext.Ka-12 distance of the
dead body from the river is 22 steps
towards east of the river. The veracity of
spot map ExtKa-12 proved by
Investigating Officer P.W.5 Gyan Singh
has not been disputed by the defence. In
the Ext.Ka-12 dead body has been shown
at place marked as "D' which is towards
east of the river and distance of the dead
body from the east of the river has been
shown to be 22 steps. P.W.1 Shyam Bihari
has stated that the incident took place at
about 20 steps from the west side of the
river which cannot be taken as the dead
body was 20 steps towards west from the
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west side of the river. It is tact of the
counsel as to how he puts question to a
witness. The witness replies in accordance
to the question put to him. Thus, on the
basis of statements of P.W.1 Shyam Bihari
and P.W.5 Gyan Singh Investigating
Officer it can't be inferred that the place of
incident is not established. Apart from it,
in spot map ExtKa-12, it is clearly
mentioned that at place marked as "D’
dead body was found and at the place
marked as "3' blood was found and both
places are situated towards east side of the
river. On asking by defence in cross-
examination Investigation Officer has
stated that apart from place D he did not
see blood of the deceased. As per recovery
memo Ext.Ka-13 Investigating Officer
took into his possession blood stained
(sand) from the place of incident. He also
took into his possession the towel from
which legs of deceased alleged to have
been tied and a spade shown in the spot
map at place F was found. According to
scientific report available on record human
blood were found on the materials
recovered from the place of incident.
These facts clearly establish the place of
incident towards east of the river. As such
prosecution regarding place of incident is
consistent, corroborated and reliable.

25. In view of the above, we also
find no substance in the contention of
learned counsel for the appellants that on
the basis of statement of informant P.W.1
Shyam Bihari and P.W.5 Investigating
Officer, Gyan Singh, place of incident is
not established.

26. As per post-mortem report
Ext.Ka-2, seven incised wounds and two
abrasions have been found on the person
of the deceased, in which injury no.l is
incised wound 14 cm. x 7 cm. cavity deep

at the front of abdomen 5 c.m. below the
umbilicus, intestine coming out. In
Ext.Ka-1 proved by P.W.1 Shyam Bihari,
it has been mentioned that Ram Sunder
inflicted spear injury on the stomach.
P.W.1 Shyam Bihari through his testimony
also has supported the prosecution version
and has stated that accused Ram Chander
caused spear injury in the stomach of
deceased Beni Ram. P.W.2 Smt. Ram Rati
too supporting the prosecution story has
stated that Ram Chander caused spear
injury in the stomach of her husband.
Statement of both the witnesses regarding
inflicting spear injury in the stomach of
deceased Beni Ram by appellant-accused
Ram Chander has not been impeached.
Thus, the statement of P.W.1 Shyam
Bihari and P.W.2 Smt. Ram Rati is
consistent and corroborative to each other.

27. Learned counsel for the appellant
no.1l contends that injury by spear will be
punctured wound and injury no.l alleged
to have been caused by spear has been
found to be incised wound of 14 c.m. x 7
c.m. So, the alleged spear injury does not
match with the medical report.

28. In Pal Singh vs. State of U.P.
(1979) 4 SCC 345, the Hon'ble Apex
Court has held as under:

"Lastly, it was submitted that the
injuries caused to the deceased are
inconsistent with the manner in which the
deceased is alleged to have been
assaulted. For instance, while the accused
were armed with kantas and spears, only
one punctured wound was found. We
might point out that this is a purely
artificial argument. The High Court has
rightly pointed out that if the accused
assaulted with side portion of the blade of
the weapons in a slanting fashion, only
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incised wounds would be caused. Thus the
injuries sustained by the deceased are not
inconsistent with the medical report which
finds a number of incised wounds inflicted
on the deceased. On the findings of fact
arrived at by the High Court, it is clear
that the appellants shared the common
object to cause the death of the deceased
either by participation or by exhortation."

29. In Vijai Pal v/s State of
(Government of NCT of Delhi) (supra)
Hon'ble Supreme Court in para 15 of the
judgement has held as under :

"There is no dispute that the
value of medical evidence is only
corroborative. It proves that the injuries
could have been caused in the manner as
alleged and nothing more. The use which
the defence can make of the medical
evidence is to prove that the injuries could
not possibly have been caused in the
manner alleged and thereby discredit the
eye-witnesses.  Unless, however the
medical evidence in its turn goes so far
that it completely rules out all possibilities
whatsoever of injuries taking place in the
manner alleged by eyewitnesses, the
testimony of the eye-witnesses cannot be
thrown out on the ground of alleged
inconsistency between it and the medical
evidence. It is also true that the post-
mortem report by itself is not a substantive
piece of evidence, but the evidence of the
doctor conducting the post-mortem can by
no means be ascribed to be insignificant.
The significance of the evidence of the
doctor lies vis--vis the injuries appearing
on the body of the deceased person and
likely use of the weapon and it would then
be the prosecutor's duty and obligation to
have the corroborative evidence available
on record from the other prosecution
witnesses. It is also an accepted principle

that sufficient weightage should be given
to the evidence of the doctor who has
conducted the post- mortem, as compared
to the statements found in the textbooks,
but giving weightage does not ipso facto
mean that each and every statement made
by a medical witness should be accepted
on its face value even when it is self-
contradictory. It is also a settled principle
that the opinion given by a medical
witness need not be the last word on the
subject. Such an opinion shall be tested by
the Court. If the opinion is bereft of logic
or objectivity, the court is not obliged to
go by that opinion. That apart, it would be
erroneous to accord undue primacy to the
hypothetical answers of medical witnesses
to exclude the eyewitnesses' account which
are to be tested independently and not
treated as the ‘'variable' keeping the
medical evidence as the 'constant'. Where
the eyewitnesses' account is found credible
and trustworthy, a medical opinion
pointing to the alternative possibilities
cannot be accepted as conclusive."

30. In the instant case testimony of
P.W.-1 Shyam Bihari and P.W.-2 Smt.
Ram Rati with regard to causing spear
injury by Ram Chander is consistent and
corroborated to each other. Considering
the opinion of Hon'ble Apex Court in Pal
Singh and others (supra) that if accused
assaulted with side portion of the blade of
the weapons in a slanting fashion only
incised wounds would be caused as well as
opinion of Hon'ble Supreme Court in Vijai
Pal v/s State (GNCT of Delhi) (supra)
referred by learned A.G.A. that value of
medical evidence is only corroborative and
unless medical evidence in its turn goes so
far that it completely rules out all
possibilities whatsoever injuries taking
place in the manner alleged by eye
witnesses, the testimony of eye witnesses
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can't be thrown out on the ground of
alleged inconsistency between it and
medical evidence, in the instant case it
can't be gathered that injury no.l is not
possible by spear as stated by witnesses
Shyam Bihari and Smt. Ram Rati.
Accordingly, we find no substance in the
contention of learned counsel for the
appellants  that spear injury  will
necessarily be punctured one and injury
no.l is incised injury hence injury injury
no.l alleged to have been caused by spear
does not match with the medical report.

31. P.W.2 Smt. Ram Rati has stated
that she made efforts to save her husband
from injury being caused by accused in
which her right hand's forefinger got cut
and fell on the ground. In cross-
examination she has stated that she had
shown the cut finger to the Investigating
Officer. The Investigating Officer P.W.5
Gyan Singh has stated that he cannot tell
whether finger of Smt. Ram Rati was cut
or not. Smt. Ram Rati had not received
any injury and her finger was not cut, if it
happened, so, then she certainly would
have told him and he would have got her
medically examined for the same. From
statement of P.W.2 Smt. Ram Rati and
P.W.5 Gyan Singh, it appears that Smt.
Ram Rati has made such a statement first
time in court which is not supported by
any other evidence, so, to this extent her
statement does not appear credible.

32. In first information report, it is
mentioned that along with deceased Beni
Ram, Smt. Ram Rati had also gone at the
place of incident. In spot map Ext.Ka-12 at
place-1 shown in a circle presence of wife
of the deceased has been mentioned. As
per statement of P.W.5 Gyan Singh, the
spot map was prepared on the day of
incident and from cross-examination

nothing has been extracted so that its
veracity can be doubted. P.W.2 Smt. Ram
Rati has also stated that she had
accompanied her husband and in her cross-
examination by defence nothing material
has been extracted, so that her presence on
the spot at the time of incident can be
doubted. P.W.1 Shyam Bihari in
examination-in-chief as well as in cross-
examination has stated that he and his
sister-in-law (bhabhi) were present on the
spot together. He has also stated that due
to fear of accused his bhabhi did not go to
the deceased to save him. Thus, with
regard to presence of P.W.1 Shyam Bihari
and P.W.2 Smt. Ram Rati at the time of
incident on the spot, prosecution evidence
is consistent, corroborative to each other.
P.W.2 Smt. Ram Rati in last day of her
cross-examination has stated that when her
husband was caught, tied and killed she
cried and wept, five persons were there so,
she could not dare save him. As such the
prosecution evidence of P.W.1 Shyam
Bihari and P.W.2 Smt. Ram Rati is
consistent and corroborated to each other
that due to fear of accused, Smt. Ram Rati
did not go to the deceased to save him
which in the facts and circumstances of the
case appears credible.

She has also stated that she tried
to save her husband but accused caught
hold her. She has further stated that when
her finger was cut blood dropped on the
place of incident. Next, she has stated that
she did not feel finger was cut off. Again
she has stated that finger was fallen there
on the spot. She has also stated that as the
spade was jabbed on neck, she fell down
over her husband and injury was caused in
her hand. It is the prosecution case that
accused Sunder Lal was jabbing with
spade and accused Ram Chander with
spear and according to Smt. Ram Rati her
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forefinger was cut as the spade was jabbed
on the neck she fell over her husband to
save him. It does not appear probable that
when spade is used in causing injury then
in making effort to save victim only
forefinger will cut.

33. In State of Karnataka v/s
Suvarnamma and another, 2015 (1) SCC
323, the Hon'ble Supreme Court relying on
the case of Bharwada Bhoginbhai
Hirjibhai v/s State of Gujarat, 1983 SCC
728 in para 5 of the judgement has quoted
sub-para (7) as under:

"A  witness, though wholly
truthful, is liable to be overawed by the
court atmosphere and the piercing cross-
examination made by counsel and out of
nervousness mix up facts, get confused
regarding sequence of events, or fill up
details from imagination on the spur of the
moment. The sub- conscious mind of the
witness sometimes so operates on account
of the fear of looking foolish or being
disbelieved though the witness is giving a
truthful and honest account of the
occurrence witnessed by him -- Perhaps it
is a sort of a psychological defence
mechanism activated on the spur of the
moment."

34. In Prabhu Dayal v/s State of
Rajasthan (2018) 3 SCC 517, Hon'ble
Supreme Court in para 18 of the
judgement has held that "it is a common
phenomenon that the witnesses are rustic
and can develop a tendency to exaggerate.
This, however, does not mean that the
entire testimony of such witnesses is
falsehood. Minor contradictions in the
testimony of the witnesses are not fatal to
the case of the prosecution. This Court, in
State of U.P. v/s M.K. Anthony, (1985) 1
SCC 505, held that inconsistencies and
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discrepancies alone do not merit the
rejection of the evidence as a whole. It
stated as follows:

"10. While appreciating the
evidence of a witness, the approach must
be whether the evidence of the witness
read as a whole appears to have a ring of
truth. Once that impression is formed, it is
undoubtedly necessary for the court to
scrutinise the evidence more particularly
keeping in view the deficiencies,
drawbacks and infirmities pointed out in
the evidence as a whole and evaluate them
to find out whether it is against the general
tenor of the evidence given by the witness
and whether the earlier evaluation of the
evidence is shaken as to render it
unworthy of belief. Minor discrepancies on
trivial matters not touching the core of the
case, hyper-technical approach by taking
sentences torn out of context here or there
from the evidence, attaching importance to
some technical error committed by the
investigating officer not going to the root
of the matter would not ordinarily permit
rejection of the evidence as a whole. If the
court before whom the witness gives
evidence had the opportunity to form the
opinion about the general tenor of
evidence given by the witness, the
appellate court which had not this benefit
will have to attach due weight to the
appreciation of evidence by the trial court
and unless there are reasons weighty and
formidable it would not be proper to reject
the evidence on the ground of minor
variations or infirmities in the matter of
trivial details. Even honest and truthful
witnesses may differ in some details
unrelated to the main incident because
power of observation, retention and
reproduction differ with individuals.
Cross-examination is an unequal duel
between a rustic and refined lawyer.
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Having examined the evidence of this
witness, a friend and well-wisher of the
family carefully giving due weight to the
comments made by the learned counsel for
the respondent and the reasons assigned to
by the High Court for rejecting his
evidence simultaneously keeping in view
the appreciation of the evidence of this
witness by the trial court, we have no
hesitation in holding that the High Court
was in error in rejecting the testimony of
witness Nair whose evidence appears to us
trustworthy and credible."

In para 21 of the judgement
Hon'ble Supreme Court has also held that
"Moreover, it is not necessary that the
entire testimony of a witness be
disregarded because one portion of such
testimony is false.

35. In the instant case, it appears that
Smt. Ram Rati, who is a rustic witness,
under apprehension of being disbelieved
by the court to be truthful witness as
observed by Hon'ble Supreme Court in
State of Karnataka v/s Suvarnamma and
another (supra), has tried to fill up details
from imagination on the spur of moment
and developed a tendency to exaggerate as
held by Hon'ble Supreme Court in Prabhu
Dayal v/s State of Rajasthan (supra) in
stating that her forefinger was cut off in
making an effort to save her husband from
the accused persons.

In view of the above although
we find that statement of Smt. Ram Rati
with regard to cutting her forefinger in
saving her husband is not credible but on
the basis of her this statement, in view of
the above discussion, her presence at the
time of incident is not doubtful.
Accordingly, we do not find substance in
the contention of learned counsel for the

appellants that presence of Smt. Ram Rati
on the spot is doubtful.

36. In the instant case the F.I.R. and
G.D. scribe has not been produced, as
P.W.6 Constable Narendra Pal Singh has
stated that he was posted at police station
Beesalpur along with Head Moharrir no.31
Babu Ram Yadav and he has seen him
reading and writing and well acquainted
with his handwriting and signature. He has
proved F.I.R. Ext.Ka-1 included in the file,
in the handwriting and signature of Babu
Ram Yadav. He has also proved disclosure
of F.I.R. n0.258/1981 in the G.D. N0.32 at
15:30 P.M. as Ext.Ka-15. Regarding
registration of F.I.R. No any question has
been put to this witness so that registration
of F.I.R. at 15:30 P.M. can be doubted.

37. P.W.1 Shyam Bihari has stated
that his report was scribed in the police
station on his dictation and after hearing it,
he had put his thumb impression and he
has proved it as Ext.Ka-1. As per Ext.Ka-
1, the incident took place at 1:00 P.M. on
22.11.1991. It is also mentioned in it that
report was lodged on 22.11.1991 at 15:30
P.M. We have already discussed in
preceding paras of the judgement with
regard to F.I.R. being ante time and in para
23 of the judgement has found that F.I.R.
is not anti-timed. The prosecution has
produced the informant P.W.1 Shyam
Bihari and defence was provided
opportunity of cross-examination to this
witness. In such circumstances, although
scribe of the chik F.I.R. and G.D. has not
been produced by the prosecution and
defence had no opportunity to cross-
examine the scribe of the chik F.I.R. and
G.D. but as prosecution has produced
informant P.W.1 Shyam Bihari, who orally
lodged F.I.R. Ext.Ka-1 and to prove chik
F.ILR. and G.D. prosecution has also
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produced P.W.6 Constable Narendra Pal
Singh and no question with regard to
registration of F.I.R. has been put to him.
In the facts and circumstances it appears
that no prejudice has been caused to the
defence. Accordingly, we are of the view
that although scribe of chik and G.D. has
not been produced by prosecution on
account of which defence had no
opportunity to cross-examine him but no
prejudice has been caused to the defence.

38. P.W.1 Shyam Bihari in cross-
examination has stated that he was also
residing along with his son, separate with
his deceased brother. He has also a house
in Sitarganj. His son Sohan Lal was
residing with him in Sitarganj. He has
stated that on the day of incident at about
11:00 A.M. Ram Bahadur and Sunder Lal
came at his house to call deceased Beni
Ram, at that time Sunder Lal had a spade.
He has also stated that Sunder Lal asked
from them to measure the field as decided
yesterday on which he, deceased Beni
Ram and his wife Smt. Ram Rati reached
lease field. He and Beni Ram were bare
hand and Smt. Ram Rati had a khurpi.
They reached on the field at about 11:00
A.M. and he has narrated the story of the
incident. In the spot map Ext.Ka-12, his
presence has been also shown by mark 2 in
a circle. From his cross-examination
nothing has been extracted by defence
from which his presence at the time of
incident can be doubted. On going through
his testimony, it is also clear that the
defence has not tried to clarify from him
with regard to opportunity of being present
in the village where the incident took
place. Apart from it, it is also notable that
the witness Shyam Bihari has clearly
stated that he was also residing along with
his son, separate with the deceased
brother. In such a situation, his presence at

the time of incident appears natural also.
P.W.2 Smt. Ram Rati also has supported
the presence of Shyam Bihari at the time
of incident.

In view of the above discussion,
on the basis of statement of informant
Shyam Bihari that he has also a house in
Sitarganj and he was residing along with
his son separate with the deceased, his
presence on the spot can't be doubted.
Accordingly, we find no substance in the
contention of learned counsel for the
appellants that presence of informant
Shyam Bihari at the time of incident is
doubtful.

39. It is true that P.W.1 Shyam
Bihari in his cross-examination has stated
that he does not know what share and in
which side the accused Sunder Lal had to
get in the lease land but in cross-
examination itself he has stated that in
between field of Beni Ram and accused
Sunder Lal field of Siya Ram, Damodar
Lal, Ram Gopal and Pancham Rai are
adjoining to each other. In cross-
examination he has also stated that he did
not go in the panchayat. It is case of
prosecution that land was allotted to the
deceased on lease and prosecution
evidence in this regard is intact. Thus, in
view of his statement that he did not go in
the panchayat, on the basis of statement of
informant Shyam Bihari that he does not
know what share and which side accused
Sunder Lal had to get, no any adverse
inference against prosecution can be
derived.

40. P.W.1 Shyam Bihari has stated
that after reaching the field accused
assembled and grappled his brother and
fallen down him. P.W.2 Smt. Ram Rati
has stated that on reaching the field
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marking for partition were made, talks
took place between them near about half
an hour was spent in the field and when
her hushband sat to smoke chilam incident
took place. P.W.5 Investigating Officer
Gyan Singh in cross-examination has
stated that he did not find chilam or spread
tobacco on the place of incident. As per
recovery memo Ext.Ka-13 a rope of mooz
and jute, a spade, a log of wood and an old
towel by which both legs of the deceased
alleged to have been tied have been
recovered by P.WJ5 Gyan Singh
Investigating Officer but chilam and tobacco
were not recovered by him. If really it was a
fact that deceased Beni Ram putting chilam
in his mouth as tried to smoke accused
persons caused the incident, then certainly
chilam and tobacco should have been there
and found by the 1.O. but it was not so.
Apart from it her statement itself appears
inherently contradictory as she has stated
that firstty Ram Bahadur fallen down the
deceased, Ram Bahadur and Ram Shankar
tied his legs, Ram Bharosey caught the hand,
Sunder Lal cut neck by spade and Ram
Chander inflicted spear injury in the
stomach. If deceased was fallen down, his
legs were tied, thereafter incident was
caused, in that situation, no question arises
of putting chilam in mouth to smoke. It
appears that Smt. Ram Rati who is a rustic
witness and statement has been recorded
after lapse of six years from the incident, has
given such statement being confused or to
fill up details from imagination on the spur
of moment on account of fear being being
disbelieved as held by Hon'ble Supreme
Court in Bharwada Bhoginbhai Hirjibhai v/s
State of Gujarat, 1983 SCC 728 and
considered in State of Karnataka vs.
Savarnamma and another (supra).

41. In Ext.Ka-1 the first information
report which has been made just after the

incident, it is mentioned that when
informant Shyam Bihari, deceased Beni
Ram and Smt. Ram Rati reached the field
accused Ram Chander, Ram Shankar and
Ram Bharosey also met there and accused
Sunder Lal, Ram Bahadur, Ram Chander
Ram Shankar and Ram Bharosey fallen
down his brother Beni Ram and tied legs
of his brother Beni Ram, Ram Bahadur
pressed legs of his brother, Ram Bharosey
and Ram Shankar caught his both hand,
Sunder Lal by spade and Ram Chander by
spear started jabbing stating to kill him.
Sunder Lal cut neck of his brother by
spade and Ram Chander gave spear blow
on stomach. This version has been
supported by P.W.1 Shyam Bihari through
his testimony also and from his cross-
examination nothing has been extracted, so
as to doubt his testimony. It appears that
Smt. Ram Rati being a rustic and illiterate
lady and her statement also has been
recorded after a lapse of six years from the
date of incident as held by Hon'ble
Supreme Court in Prabhu Dayal v/s State
of Rajasthan (2018) e SCC 517 has
exaggerated the prosecution story with
regard to digging of places for
demarcation thereafter sitting the deceased
on earth put chilam in his mouth and as he
tried to smoke the incident was caused and
as discussed in para 31 of the judgement in
order to save deceased her forefinger was
also not cut off but in material particulars
of prosecution case, her testimony like
allotment of land on lease to her husband,
claim by accused Sunder Lal in the lease
land, matter being decided by village head
Ram Chander @ Munendra in the evening
of the past night, coming of accused
Sunder Lal to call the deceased, going on
the lease land of deceased Beni Ram,
informant Shyam Bihari and herself, tying
leg of the deceased by accused Ram
Bahadur, Ram Shankar catching hand by
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Ram Bharosey, causing spade injury on
the neck by accused Sunder Lal and spear
injury on the stomach by accused Ram
Chander is intact. As such on reading her
statement as whole core of the case is not
shaken and appears to have a ring of truth,
as such on the basis of her statement that
on reaching the field marking for partition
were made, talks took place, her husband
sat and as he tried to smoke chilam,
incident was caused and in saving
deceased her forefinger was cut, her whole
statement can't be discarded.

42. Considering the facts and
circumstances of the case as discussed
above, in our opinion, on the basis of
statement of P.W.2 Smt. Ram Rati that on
reaching the field marking for partition were
made talks took place between them and
near about half an hour period was spent in
the field thereafter her husband sat to smoke
chilam then incident took place, it cannot be
said that witnesses are telling a lie.

43. P.W.1 Shyam Bihari is brother of
the deceased Beni Ram and P.W.2 Smt. Ram
Rati wife of the deceased, as such both
witnesses are related witnesses with the
deceased. In the case of Waman and others
vs. State of Maharashtra, (2011) Criminal
Law Journal 4827, it has been observed by
the Hon'ble Supreme Court that merely
because witnesses are related to the
complainant and deceased, their evidence
cannot be thrown out. If their evidence is
found to be consistent and true, the fact of
their being relative cannot discredit their
evidence. In the other words, the relationship
is not a factor to affect the credibility of a
witness and courts have to scrutinize their
evidence meticulously.

44. In Sadayappan @ Ganesan vs.
State, represented by Inspector of Police,
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2019 SCC 610, the Hon'ble Supreme court
has held that criminal law jurisprudence
makes a clear distinction between a related
and interested witness. A witness cannot
be said to be an "interested" witness
merely by virtue of being a relative of the
victim. The witness may be called
"interested” only when he or she derives
some benefit from the result of a litigation
in the decree in a civil case, or in seeing an
accused person punished.

In the instant case defence has
not pointed out how the prosecution
witnesses informant P.W.1 Shyam Bihari
and P.W.2 Smt. Ram Rati are interested in
seeing the accused persons punished.

In view of the above, we find no
substance in the contention of learned
counsel for the appellants that both the
witnesses are highly interested witnesses.

45. Learned counsel for the appellant
Sri Apul Mishra has submitted that if one
spade stunt is given the person will fall
down and there will be no occasion to
catch hold, therefore, participation of the
appellant is doubtful but we find no force
in the contention of learned counsel for the
appellant as it is not the prosecution case
that spade stunt was given to the deceased
thereafter other accused caught hold the
hands and press the legs of the deceased.

46. Sri Apul Mishra has also submitted
that if prosecution story as stated by P.W.1
Shyam Bihari is accepted that the appellants
grappled the deceased, it was not their intent
to commit the murder covered under Section
34 of the I.P.C. He has referred five cases in
support of his contention, disclosed in para 9
of the judgement.

47.  The question before us for
consideration is whether appellant no.2
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Ram Bharosey and appellant no.4 Ram
Shankar, who caught hold hands of the
deceased and appellant no.3 Ram Bahadur,
who pressed both legs of the deceased
shared common intention with co-accused
Sunder Lal and Ram Bahadur who caused
spade and spear injury to the deceased
Beni Ram.

48. Common intention, essentially
being a state of mind, so, it is very difficult
for prosecution to produce direct evidence
to prove such intention, therefore,
generally it has to be inferred from the
conduct of the accused, manner in which
the accused arrived at the scene, they
mounted the attack, their determination
and concert with which the attack was
made and nature of injury caused by one
or some of the accused. The persons who
are not responsible for the injury can be
gathered by subsequent conduct after the
attack. To appreciate, whether appellant
nos.2, 3 and 4 had common intention in
committing the offence or not we would
like to refer the following cases.

49. Ramesh Singh @ Photti vs. State
of A.P. (2004) 11 SCC 305. In this case
Hon'ble Supreme Court in para 12 of the
judgement has held as under:

"To appreciate the arguments
advanced on behalf of the appellants it is
necessary to understand the object of
incorporating Section 34 in the Indian
Penal Code. As a general principle in a
case of criminal liability it is the primary
responsibility of the person who actually
commits the offence and only that person
who has committed the crime can be held
to guilty. By introducing Section 34 in the
penal code the Legislature laid down the
principle of joint liability in doing a
criminal act. The essence of that liability is

to be found in the existence of a common
intention connecting the accused leading
to the doing of a criminal act in
furtherance of such intention. Thus, if the
act is the result of a common intention
then every person who did the criminal act
with that common intention would be
responsible for the offence committed
irrespective of the share which he had in
its perpetration. Section 34 IPC embodies
the principles of joint liability in doing the
criminal act based on a common intention.
Common intention essentially being a state
of mind it is very difficult to procure direct
evidence to prove such intention.
Therefore, in most cases it has to be
inferred from the act like, the conduct of
the accused or other relevant
circumstances of the case. The inference
can be gathered by the manner in which
the accused arrived at the scene, mounted
the attack, determination and concert with
which the attack was made, from the
nature of injury caused by one or some of
them. The contributory acts of the persons
who are not responsible for the injury can
further be inferred from the subsequent
conduct after the attack. In this regard
even an illegal omission on the part of
such accused can indicate the sharing of
common intention. In other words, the
totality of circumstances must be taken
into consideration in arriving at the
conclusion whether the accused had the
common intention to commit an offence of
which they could be convicted."

50. In Asif Khan vs. State of
Maharashtra and another (2019) 5 SCC
210, the Hon'ble Supreme Court in para 26
of the judgement has held as under:

"To the same effect is the
judgment of this Court in Raju Pandurang
Mahale vs. State of Mahrashtra and
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Another, (2004) 4 SCC 371. Another
judgment, which is relevant for the present
case is the case of Murari Thakur and
Another Vs. State of Bihar, (2009) 16 SCC
256. In the above case, the main plea of the
accused was that he had caught the legs of
the deceased whereas third accused cut him
with his sharp edged weapon. In paragraph
No.7, following was laid down:-

"7. We agree with the view taken
by the High Court and the trial court that the
accused had committed murder of deceased
Bal Krishna Mishra after overpowering him
in furtherance of their common intention on
26-8-1998 at 4 p.m. No doubt it was Sunil
Kumar, who is not before us, who cut the
neck of the deceased but the appellants before
us (Murari Thakur and Sudhir Thakur) also
participated in the murder. Murari Thakur
had caught the legs of the deceased and
Sudhir Thakur sat on the back of the deceased
at the time of commission of this murder.
Hence, Section 34 IPC is clearly applicable
in this case."

51. According to prosecution case,
Beni Ram had received lease land, accused
Sunder Lal was claiming in the lease land.
Munendra Pal Singh (village head) had
decided the matter in the evening of the
past night of the incident that deceased
Beni Ram will leave three and half bigha
land in favour of accused Sunder Lal. Next
day of the decision at about 11:00 A.M.
Ram Bahadur and Sunder Lal came to the
house of the deceased to call him for
measurement of land as decided by the
village head at that time Sunder Lal was
having a spade. On the call of the accused
to measure the land, P.W.1 Shyam Bihari,
deceased Beni Ram and his wife Smt. Ram
Rati reached the field, where all the
accused persons met among whom
accused Ram Chander was armed with an
spear, accused Sunder Lal was armed with
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spade. The place of incident is situated on
the bank of river a remote area and there was
no such occasion for the other accused
persons to be present there that too accused
Ram Chander being armed with spear.
When deceased Beni Ram reached on the
spot, he was fallen down by accused, both
legs were tied by towel. Accused Ram
Bahadur pressed legs of the deceased Beni
Ram, Ram Bharosey and Ram Shankar
caught hold his both hands. Sunder Lal cut
the neck of Beni Ram and Ram Chander
gave spear blow on the stomach which is
supported by the post-mortem report
Ext.Ka.2 proved by P.W.3 Dr. A.K. Sharma.
As per post-mortem report as a result of
stomach injury intestine of the deceased
came out. Over the neck three incised
injuries, on right shoulder two incised
injuries and one incised injury chest cavity
deep over the angle of right scapula have
been found. Causing spade injury on the
neck and spear injury on the stomach as
found in Ext.Ka-2 post-mortem report in the
condition of hands being caught by two
accused and legs by one accused is possible
one. Pressing legs of deceased by one
accused, catching hold of both hands by two
accused and causing spade and spear injury
by two accused indicates that all the accused
shared common intention in perpetration of
crime. Testimony of P.W.1 Shyam Bihari
with regard to going of accused persons
through the bank of river is corroborated by
spot map Ext.Ka-13 as such prosecution
evidence in this regard also is consistent,
corroborated and reliable.

52. The facts, circumstances and the
observation of five cases referred by
learned counsel for the appellants Sri Apul
Mishra are follows.

53. In the case of Balwantbhai B.
Patel vs. State of Gujarat and another, it
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has been stated that on 30th November
1993, at about 9 p.m., Ghulam Hussain
Ansari, Sagir Ahmed Ansari, since
deceased, Gyasuddin Ahmed Ansari and
Kitabuddin Ansari were sitting at their
house in Falia, District Bharuch, when the
three accused Thakorbhai Somabhai,
Jagdishbhai Nanjibhai Patel  and
Balwantbhai Patel, the present appellant,
arrived at that place in a drunken
condition. They abused Sagir Ahmed
Ansari and others sitting there and when
they objected, Thakorbhai inflicted a knife
blow in the abdomen of Sagir Ahmed and
another knife blow on the left side of his
head. Gyasuddin Ansari and Kitabuddin
Ansari intervened so as to rescue Sagir
Ahmed whereupon Balwantbhai, the
present appellant, caught hold Gyasuddin
and Jagdishbhai inflicted a blow on his
head with an axe. The appellant thereafter
ran away hurling abuses on the other side.
Sagir Ahmed died soon after he reached
the Civil hospital. The trial court convicted
all the accused and judgement of the trial
court was confirmed in appeal by the High
Court. In the appeal it was contended that
the appellants herein had caught hold of
Gyasuddin Ahmed Ansari, PW which had
enabled Jagdishbhai, the co-accused, to
cause a simple injury on him. It was
pointed out that the injury report of
Gyasuddin Ahmed Ansari was not on
record which clearly falsified the
prosecution story. It was also submitted
that, in any case, the story of catching hold
of a witness or of a deceased or an
allegation of exhortation made by an
accused are invariably used to cast the net
wide with respect to the incident. The
Supreme Court has held as under:

"There is no evidence to show
that Gyasuddin Ansari had received any
injury as his injury statement is not on

record. The finding, therefore, of the High
Court about the appellant's presence
appears to be on shaky foundations. We
are also not unmindful of the fact that
allegations of catching hold of an attack
victim or of an exhortation are invariably
made when the number of injuries on the
injured party do not co-relate to the
number of accused or in the alternative in
an attempt to rope in as many persons as
possible from the other side. We also
observe that the appellant has already
undergone more than six yesrs of the
sentence. For all these reasons, we find
that the order of the High Court is not
sustainable.”

54. In the case of Bishu Sarkar and
others vs. State of West Bengal, AIR 2017
SC 1729, prosecution relied on the
testimony of PW 2 Nepal Dey, PW 3
Gopal Dey and PW 5 Kanai Sharma.
According to PW2 Nepal Dey, he saw
accused Tarit Kundu, Sahadeb Sarkar,
Sasthi Sarkar, Bishu Sarkar, Sukumar
Ghosh and Paresh Sarkar and all six
persons caught hold of the collar of shirt of
Raju Bose and assaulted him by fist and
blows......Accused Sukumar Ghosh and
Paresh Sarkar gave the order to kill Raju
Bose. Then accused Sasthi Sarkar, Bishu
Sarkar, Sahadeb Sarkar had remained
engaged in catching hold of Raju Bose.
Accused Tarit Kundu gave a blow on the
back of Raju Bose with the help of a
sharp-cutting weapon like "bhojali’. The
Hon'ble Supreme Court held as under:

"It is true that PWs 2 and 5
assert that the present appellants had
caught hold of Raju Bose. But it is not
clear from the record whether such act
was so intended to enable accused No.1 to
deal the fatal blow. Further, PW 3 is
completely silent on this aspect. In the
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circumstances we deem it appropriate to
grant benefit of doubt to the present
appellants and acquit them of the charge
under Section 302 read with Section 34
IPC."

55. In the case of Gaya Yadav and
others vs. State of Bihar and others, AIR
2003 SC 1759, accused Gaya Yadav
belonged to neighbouring village Kurkut
Bigha and came to the deceased Jagannath
Singh, Mukhiya of Mau Gram Panchayat
in Mau Bazar and requested the deceased
for supper for the night in his village on
the occasion of "Holika Dahan". The
deceased was reluctant to accept the
invitation. At this time the accused Karu
Yadav, who is also of the village Kurkut
Bigha arrived there and both the accused
insisted upon Mukhiya for the supper. The
deceased succumbed to the request of the
accused, P.W.3 Lallan Bihari the
informant also accompanied him, as they
made their way out of Mau village P.W.3
saw 9-10 persons coming from the
opposite direction. P.W.3 thought that
these persons might be going somewhere
on the occasion of "Holika Dahan". Soon
those persons came closer to them and the
accused Gaya Yadav and Karu Yadav
gave a push to the deceased Mukhiya and
thereafter all other accused persons
surrounded him. Out of them he could
recognize Bhagat Yadav, Mukhiya Yadav,
Madeshwar Yadav, Rahish Yadav, Deo
Prasad Yadav and Khalitra Yadav. Having
seen the accused surrounding the deceased
the informant retreated about 10-15 steps
backward and thought that the accused
persons would leave the deceased
Mukhiya but instead accused Khalitrar
Yadav and Rahish Yadav caught hold of
Mukhiya and accused Gaya Yadav and
Bhagat Yadav fired at him from country
made pistol. Thereupon, Mukhiya fell
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down. Thereafter, the accused Mukhiya
Yadav who was armed with pausli bent
over Mukhiya as if he was cutting the neck
of Mukhiya. Simultaneously, all of them
were uttering that Mukhiya should not
survive. P.W.3 Lallan Bihari, informant
during trial deposed that he went back 4 or
6 steps from where he saw that Rahish
Yadav and Khalitra Yadav were catching
hold the two arms of the deceased and the
accused Gaya Yadav and Bhagwat Yadav
each fired a shot from the pistol at the
deceased who fell down. Thereafter, the
accused Mukhiya Yadav began to cut the
neck of Mukhiya by pausli. The Hon'ble
Supreme Court has held as under:

"So far as A-2 Madheshwar
Yadav, A-3 Khalitra Yadav and A-4
Rahish Yadav are concerned, there is no
evidence to show that they have shared the
common intention to murder the deceased.
No overt act has also been attributed to
them. Therefore, the prosecution has failed
to establish its case against them for the
offence under Sections 302/34 |.P.C.
beyond reasonable doubts. Their appeal
is, accordingly, allowed."

56. In the case of D.V.
Shanmugham and another vs. State of
A.P., AIR 1997 SC 2583, it has been
stated that some incident had happened
between the two groups on 6th May, 1990
in respect of which a complaint was
lodged by accused No.1. on account of the
same there was ill feeling between the two
groups and on the date of occurrence on
22nd September, 1990 at 8:00 P.M. when
one Natarajan was coughing on account of
his fever the accused No.1 was passing by
that road on his scooter. He took this to be
act of taunting, and therefore, brought his
brother accused No.2 and picked up
qguarrel and challenged him. Said
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Natarajan was a relation of the
complainant. Shortly thereafter at 10:00
P.M. the complainant PW1 and the
deceased - Mohan were returning from a
theatre and when they had reached the
house of one V. Murli the five accused
persons formed themselves into an
unlawful assembly and attacked the
complainant and the deceased with deadly
weapons. While accused No.1 caught hold
of deceased-Mohan accused No.2 stabbed
him with a knife on the abdomen and
Mohan fell down wounded. When the
complainant, PW-1 intervened he was also
stabbed with a knife by accused No.2 on
his left hand and accused No.l dealt a
blow with a stick on the right hand. PW-1
then raised an alarm and on hearing the
cries his relatives including Sekhar who is
the other deceased came out of their
houses and rushed towards Mohan. The
five accused persons then also attacked
these people and while accused No.3
caught hold of Sekhar, accused No.2
stabbed him with knife on his abdomen
and caused fatal injury. These accused
persons more  particularly  accused
Mukhiya and 6 hurled stones which caused
injury to the member of the complainant
group. Accused No.1 also stabbed one
Ravi Kumar with a knife on his left elbow,
as a result of which said Ravi Kumar was
injured. The injured persons were taken to
the hospital for treatment and Mohan died
during the midnight on account of shock
and haemorrhage as a result of the injuries
sustained by him. The Hon'ble Supreme
Court held as under:

"We find considerable force in
the submission of Mr. Parasaran, the
learned senior counsel for the appellants,
that prosecution has not explained the
grievous injury on the head of accused-
appellant No.1 and such non-explanation

persuades us to draw an inference that the
prosecution has not presented the true
version at least so far as the role played by
accused appellant No.1 and the witnesses
who have been examined and who have
ascribed a positive role to the appellant
No.l that he caught hold of Mohan when
appellant No.1 stabbed Mohan are not
true on material point and their evidence
thus has become vulnerable. It has been
also held that Mr. Parasaran is right in his
submission that the witnesses ascribed the
role of catching hold of Mohan by accused
No.1 and role of caching hold of Sekhar by
accused No.3 and the High Court gave the
benefit to accused No.3 since the witnesses
had not narrated the same to the police
when examination under under Section
161 Cr.P.C. took place and therefore the
self same infirmities having crept in when
the prosecution witnesses stated about
catching hold of Mohan by accused No.1,
the said accused No.l is entitled to the
benefit of doubt. In fact as stated earlier
Mrs. Amreshwari, the learned senior
counsel appearing for the State also fairly
stated that possibly it would be difficult to
sustain the conviction of accused No.l
when the accused No.3 has got benefit of
doubt and has been acquitted and no
appeal against the said order of acquittal
has been filed by the State. On account of
such infirmities the prosecution as
indicated above and more particularly
when the prosecution has failed to offer
any explanation for the grievous injuries
sustained by accused No.1 on his head and
the High Court has already found that the
said injury was caused in course of the
incident, we have no hesitation to hold that
the  accused-appellant No.l  D.V.
Shanmugam is entitled to the benefit of
doubt and accordingly set aside the
conviction and sentence of the said
accused- appellant No.1 both under
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Section 302/34 IPC as well as under
Section 324 |.P.C."

57. In the case of Sushil vs. State of
U.P., 1994 Law Suit Supreme Court 995,
it has been stated that a day earlier to the
occurrence there was an altercation
between the deceased Jai Prakash and the
appellants when the appellants had
threatened to kill him. On 15th August,
1982 at about 5:45 A.M. the deceased Jai
Prakash along with his uncle Hoshiyara
PW 2 had gone to the jungle close by to
their village to answer the call of nature.
At about 6:30 A.M. after they had eased
themselves, Hoshiyara cleaned his hands
and when the deceased Jai Prakash was
cleaning his hands it is at that point of time
the accused Sushil, Tapeshwar and Ram
Niwas arrived there. The
accused/appellant Tapeshwar caught hold
the hands of the deceased Jai Prakash,
Ram Niwas attacked with a knife in the
abdomen and stomach while Sushil gave
knife blows on the waist and knee. When
Hoshiyara saw this assault on Jai Prakash
he raised hue and cry. The witnessess
Charan Singh PW 3, Chandermal PW 4
and Dharampal PW 5 rushed there. The
three assailants named above ran away
from the place of occurrence after
assailing Jai Prakash. The Hon'ble
Supreme Court has held as under:

"The appellant Tapeshwar was
not armed with any weapon nor he is
alleged to have made any assault on the
deceased. There is no evidence that
Tapeshwar was aware of the fact that the
co-accused Sushil and Ram Niwas were
armed with knives which may be used by
them in the crime. The prosecution
evidence is also silent on the point whether
these two accused took out the knives
suddenly with or without the knowledge of
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Tapeshwar or came with knives openly
and visibly and inflicted knife injuries to
the victim. In these facts and
circumstances, it is difficult to say with
certainty as to what extent, if at all, the
appellant Tapeshwar shared the common
intention with the other two appellants
Sushil and Ram Niwas. In view of these
facts and circumstances in our opinion the
appellant Tapeshwar is entitled for the
benefit of doubt."

58. As mentioned in para 51 of the
judgement, the facts and circumstances of
the instant case differ from the facts and
circumstances of the cases referred by
learned counsel for the appellants, hence,
the cases referred are not helpful for the
appellants. In view of the opinion of
Hon'ble Supreme Court expressed in
Ramesh Singh @ Photti v/s State of A.P.
and Ashif Khan v/s State of Maharashtra
and another (supra), the acts and
conducts of the appellants no.2, 3 and 4 in
the instant case as mentioned in para 51 of
the judgement prior to the incident, like
going of accused Sunder Lal and Ram
Bahadur to «call the deceased for
measurement as decided in the evening of
past night, on reaching the deceased and
witnesses meeting of all the accused
persons on the place of incident situated in
a remote area on the bank of the river,
falling down the deceased by the accused
persons thereafter tying both legs of the
deceased and pressing legs by accused
Ram Bahadur catching hold both hands by
accused Ram Bharosey and Ram Shankar
inflicting spade and spear injuries, seven
in number by Sunder Lal and Ram
Chander respectively, making no effort by
any accused to save the deceased, after the
incident going away together of all
accused through the bank of river indicates
that all accused persons had shared the
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common intention in killing the deceased
Beni Ram.

59. The accused in their statement
under Section 313 Cr.P.C. have stated that
witnesses have deposed against them due
to enmity but what was the enmity, it has
not been explained by them. Since, Sunder
Lal (died during trial) was claiming land in
the lease land of the deceased, so with
regard to him it may be said that witnesses
of fact had enmity but so far as appellants
are concerned, there is no material on
record to draw such an inference. Without
any explanation or evidence it cannot be
accepted that there was enmity between
the deceased and accused persons and
witnesses of fact deposed against them due
to enmity. Therefore, on the basis of their
statement under Section 313 Cr.P.C., it
cannot be accepted that accused persons
have been falsely implicated and witnesses
deposed against them due to enmity and
appellant Ram Chander to undergo two
years rigorous imprisonment under Section
148 1.P.C.

60. Thus, upon a wholesome
consideration of the facts of the case,
attending circumstances and the evidence
on record, we do not find that the learned
trial Judge committed any illegality or
legal infirmity in convicting and
sentencing appellants Ram Chander, Ram
Shankar, Ram Bharosey and Ram Bahadur
each to undergo life imprisonment and fine
of Rs.2,000/- under Section 302 read with
Section 149 1.P.C., in default of fine six 6
months additional imprisonment,
appellants Ram Shankar, Ram Bharosey
and Ram Bahadur to undergo one year
rigorous imprisonment under Section 147
I.LP.C. and appellant Ram Chander to
undergo two years rigorous imprisonment
under Section 148 1.P.C.

61. This appeal lacks merit and is
accordingly, dismissed.

62. Appellants Ram Chander, Ram
Shankar, Ram Bharosey and Ram Bahadur
are on bail. Chief Judicial Magistrate,
Pilibhit is directed to take them into
custody and send them to jail for serving
out the remaining sentences.

63. Office is directed to send a copy
of this order to the court concerned within
a week for compliance. The C.J.M.
concerned shall send his report with regard
to the accused-respondents within one
month thereafter.

64. The lower court record shall be
returned to the court concerned.
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It is settled principle of law that an accused
may be convicted only on the basis of dying
declaration if it is true and is reliable because
the admissibility of dying declaration is based
on the Latin Maxim "Nemo Moriturus
Praesumitur mentire" which means that a
person will not meet his maker with a lie in his
mouth. It is duty of the Court to ensure the
fact that whether such dying declaration was
made by the deceased or not, and if it is made
by him/her, whether the deceased was in free
and sound state of mind and was not tutored,
influenced or pressurized by any person. If it is
proved that the maker of the statement was
tutored, influenced, pressurized or was not in a
position to make such dying declaration or any
reasonable suspicion appears in the manner of
recording thereof, such dying declaration
cannot be made as sole basis for the conviction
of accused. (para 37)

Thus from the perusal of aforesaid statement
of witnesses as well as dying declaration it
transpires that before the death of deceased
there was no torture and harassment to the
deceased due to demand of dowry by the
appellants. (para 32)

In addition to above, appellants are neither
husband nor family members of deceased.
They are sister-in-law (nanad), brother-in-law
(nandoi) and niece of deceased. They do not
reside with deceased. As per prosecution case
neither any dowry was demanded nor was
given at the time of marriage. Generally it is
seen that if husband and his family members
are not asking for dowry, their relatives who
are not family members of in-laws of deceased,
do not demand dowry and if prosecution
alleges that they are demanding dowry, it has
to be proved by prosecution by reliable
evidence. But prosecution, in this case, has
failed to prove such fact. (para 31)

Deceased was well educated and was
graduate, as stated by Hari Kishan (PW-2) but
her signature was not obtained on Ex.Ka-11.
Prosecution has not offered any explanation as
to why the deceased, who was well educated,
did not prefer to put her signature but put her
thumb impression only on the last page of
dying declaration. (para 53)
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Thus, in view of above short coming, serious
irregularities, it is clear that the said dying
declaration is tutored and doubtful which
cannot be treated as reliable. (para 54)

Prosecution has miserably failed to prove its
case beyond reasonable doubt. (para 56)

Appeal is allowed. (E-2)
List of cases cited: -
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(Delivered by Hon’ble Virendra Kumar
Srivastava, J.)

1. Both criminal appeals have been
filed against the judgment and order dated
29.11.2018, passed by Additional Session
Judge/F.T.C. (Offences against Women),
Jaunpur, in S.T. No. 389 of 2013 (State of
U.P. Vs. Kusum Devi and others), arising out
of Case Crime No. 371 of 2013, under
Sections 498-A, 304-B IPC and 3/4 Dowry
Prohibition Act (in short 'D.P. Act), P.S.
Chandvak, District  Jaunpur  whereby
appellants, namely, Prem Sheela @ Guddi,
Kusum Devi and Brijbhan Gaur have been
convicted and sentenced for offence u/s 498-
A IPC for 2 years imprisonment and fine of
Rs. 5000/, for offence u/s 304-B IPC for 7
years rigorous imprisonment and u/s 3/4 D.P.
Act for one year imprisonment and with fine
of Rs. 1000/-. All the sentences have been
directed to run concurrently. Since both the
appeals have been filed against the same
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judgement, hence both are being heard and
decided jointly by common judgement.

2. Brief facts, arising out of this
appeal, are that deceased Pratiksha Gaur
was married to Hari Kishan (PW-2), s/o
Banarasi, R/o Village Kanaura, P.S.
Chandvak, District Jaunpur, in December
2007 in mass wedding ceremony.
Appellant Brijbhan Gaur is brother-in-law
of Hari Kishan (PW-2), appellant Kusum
Devi is his sister (wife of appellant
Brijbhan), appellant Prem Sheela @ Guddi
is his niece (daughter of Kusum Devi) and
one Subhash (since acquitted) is real
brother of Hari Kishan (PW-2). Asha Devi
(PW-1), mother of deceased Pratiksha,
lodged a written information (F.I.R.)
(Ex.kal) on 9.6.2013 at about 9:50 p.m. at
P.S. Chandvak, District Jaunpur that
aforesaid appellants and Subhash (since
acquitted) used to torture the deceased
Pratiksha for want of dowry. On 8.6.2013
at about 7:30 p.m., appellants and Subhash
(since acquitted) poured kerosene oil on
deceased Pratiksha and set her ablaze,
whereby serious burn injuries were caused
to deceased; information of the said
incident was given to Asha Devi (PW-1)
by Hari Kishan (PW-2), upon such
information she (PW-1) rushed to place of
occurrence and learnt that her daughter
was in hospital. Thereafter, she rushed to
the hospital and found that the deceased
was struggling for her life in District
Hospital, Jaunpur. The information, given
by Asha Devi (PW-1) was entered by
police in General Diary (Ex.Ka 9) and on
the basis whereof, Case Crime No. 371 of
2013 was registered by Const. Vinod Saroj
(PW-8), under Sections 498-A, 307 IPC
and 3/4 D.P. Act, against the appellants as
well as against Subhash (since acquitted).
Investigation was entrusted to S.l. Mata
Prasad (in short 'Ist 1.0.") who rushed to

the place of occurrence and after its
inspection, prepared site plan (Ex.Ka 10),
seized kerosene oil with plastic jerrycan,
match box and prepared seizure memo
(Ex.Ka 3).

3. Ram Kailash Saroj (PW-7), Naib
Tehsildar (Local Executive Magistrate),
upon oral direction of Sub-Divisional
Magistrate, Sadar Jaunpur, reached the
District Hospital, Jaunpur where deceased
was admitted and her treatment was going
on. He recorded the statement (Ex.Ka 11)
i.e. dying declaration of deceased on
9.6.2013 in the intervening night of
9.6.2013 at about 12:10 a.m. (night) which
reads as under:
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TETT 0—40 AM
70370 TTIT
St geher
gHIforT
80 3I3HT
09,06,13
DTS VIT)
TIG TEHARTY
way, GlITYY
gHIfOT fBar &rar 8 & a7 ]
g I8 379+ Q¥ 19 &9 4 Vel /
1240 AM
80 3USHT
09.06.13
THNTE [afbTnear
30I0T0 T
7s forerr fafdearers
7GR "

09.06.13

"Dying Declaration dated

Certified that Pratiksha aged
about 24 years w/o Hari Kishan Gaur r/o
Kanaura is fit to give statement and is in
full conscious.
12.10 A.M.
Signature illegible

(Dr. Prabhat)
Emergency Medical Officer

AS.U. Nath Singh District
Hospital
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Jaunpur

Started 0-10 A.M.

I, Pratikcha aged around 24
years w/o Hari Kishan Gaur R/o vill-
Kannaura Dobhi, PS-Chandwak swear in
the name of god that | will state nothing
but truth.

Q: How have you got burnt?

Ans: | got married on 12
December 2007 with Hari Kishan @
Santosh in the mass wedding ceremony
held in Raj College. | wanted to study. My
sister-in-law Kusum and my brother-in-
law Brij Bhan who live in my in-law's
house, in order to not let me study, under
different excuses and pretensions, got me
separated from my family. Then around
one year ago, my sister-in-law Kusum and
her daughter Guddi, started torturing me
for the purpose of dowry and beaten me
badly. Every now and then, they used to
talk about driving me out of the house.
Gappu Singh S/o unknown of our village
whose brother works in police department
in Banaras, came today in the morning to
our house along with two sepoys and
started abusing me and said "She is
guarrelsome; just beat her." Saying this,
he went away. Thereafter, my sister-in-law
and her daughter beaten me badly and the
quarrel ensued the entire day. In the
evening around 7.00 p.m., my sister-in-law
Kusum aged 38 years w/o Brij Bhan and
her daughter Guddi aged 21-22 years D/o
Brij Bhan and Brij Bhan S/o (Shayad?)
Mishri and Jitendra @ Mami and Golu
poured kerosene oil upon me, lit a
matchstick and set me on fire. (Then stated
that) Golu was not involved in setting fire.
Guddi poured kerosene oil upon me with a
plastic gallon. Brij Bhan was getting hold
of me that time. I could not see it in dark
as to who set me on fire. Kusum was also
fighting with me. Seeing me set on fire,
everybody ran away.

Q-2: How was the fire put off?

Ans: When they had set me on
fire and ran away, my husband, after
having completed his job in a kiln, came
back by a cycle, and covered me with
something and put off the fire.

Q-3: Where is your parent's
house?

Ans: My parent's house is in Raj
Colony, Husainabad, Jaunpur.

Q-4: Who brought you to
hospital?

Ans: My mother Asha Devi W/o
Sahju and my husband brought me to the
hospital in the ambulance of 108.

Q-5: Did your hushand also
torture you for dowry?

Ans: My husband is a very nice
man. He never tortured me for dowry.

Heard and verified.

Concluded at 0-40 A.M.

R.T.l. of Smt. Pratiksha

attested
sd/- illegible
09.06.13
(Ram Kailash Saroj)
Naib Tehsildar
Sadar, Jaunpur
Certified that she was in full
conscious during statement.
12.40 A.M.
Sd/- lllegible
Emergency Medical Officer
A.S.U. Nath
Singh District Hospital

Jaunpur”
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(English translation by Court)

4. Deceased Pratiksha could not be
saved and during treatment succumbed to
severe burn injuries on 16.6.2013. After
death of deceased the case was converted
under Sections 498-A, 304-B I.P.C. and
3/4 D.P. Act and investigation was
entrusted to Mayaram (PW-5), Deputy
Superintendent of Police (Dy. S.P.)
Kerakat, Jaunpur (in short ‘Il 1.0."). Naib
Tehsildar (Local Executive Magistrate),
Ramesh Chandra Yadav (PW-6), upon
information, proceeded to the place where
dead body of the deceased was lying and
got the inquest report and relevant police
papers prepared by S.I. Vijay Bahadur,
sealed the dead body and sent the same for
post mortem examination to district
hospital, Jaunpur. After investigation,
charge sheet (Ex.Ka 5) was submitted
against the appellants and Subhash Gaur
(since acquitted) before the Chief Judicial
Magistrate, Jaunpur, who took the
cognizance of offence and since the
offence was exclusively triable by the
Session Court, he committed it for trial to
Session Court in compliance of Section
209 of Code of Criminal Procedure, 1973
(hereinafter referred to as 'Code’), after
providing the copies of relevant police
papers to appellants and other co-accused.

5. Charges were framed by the Trial
Court under Sections 498-A, 304-B I.P.C.
alternatively u/s 302 I.P.C. and u/s % D.P.
Act, against the appellants as well as Subhash
Gaur (since acquitted) who denied the
prosecution case and claimed for trial.

6. In order to prove the prosecution
case the prosecution examined Asha Devi
(PW-1), Hari Kishan (PW-2), Dr. Ramesh
Kr. Singh (PW-3), Anoop Kumar Gaur
(PW-4), Mayaram (PW-5), Ramesh Chand
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Yadav (PW-6), Ram Kailash (PW-7),
Vinod Saroj (PW-8), wherein PW-1, PW-
2, PW-4 and PW-7 are witnesses of fact
whereas rest witnesses are formal
witnesses.

7. After the prosecution evidence, the
statements of appellants and Subhash Gaur
(since acquitted) were recorded under
Section 313 of Code. They denied the
prosecution story and stated that they have
been falsely implicated. Appellant Kusum
Devi further stated that she used to support
her father and was residing at village
Kanaura due to which deceased and her
husband were annoyed with her. She had
not set deceased ablaze. She has been
falsely implicated, on the instigation of
Hari Kishan (PW-2), by the informant
Asha Devi (PW-1). Same
statement/explanation was also given by
appellants Brijobhan Gaur and Premsheela
@ Guddi. They have further stated that
they did not reside with deceased. Subhash
Gaur (since acquitted) also stated that he
was falsely implicated, he had not
committed any offence and used to reside
separately from the deceased.

8. Appellants were given opportunity
by Trial Court to lead evidence in their
defence but they did not produce any
evidence. Upon  considering  the
prosecution evidence, the Trial Court vide
aforesaid impugned judgement and order,
convicted and sentenced the appellants as
above and acquitted the accused Subhash.
Aggrieved by the said judgment and order
these appeals have been preferred.

9. Heard Sri Kusumayudh Krishna
Singh, Advocate holding brief of Sri
Anjali  Singh, learned counsel for
appellant, Sri Asheesh Mani Tripathi,
learned AGA and perused the record.
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10. Learned counsel for the
appellants has submitted that appellants
are innocent and have been falsely
implicated. Informant is not an eye
witness; she had not disclosed that how
she got the information of occurrence and
her statement is not reliable because she
has not supported the prosecution case in
cross-examination.  Learned  counsel
further submitted that the statement of
Hari Kishan (PW-2) is also not reliable
because he has also not supported the
prosecution story in his cross-examination
and his statement is contradictory also. It
is submitted that the dying declaration of
deceased is not reliable because it was
tutored and tampered; circumstances under
which Ram Kailash Saroj (PW-7) got the
information/direction for recording the
dying declaration are highly suspicious
and doubtful; Asha Devi (PW-1), Hari
Kishan (PW-2) and Anoop Kumar (PW-4),
who were continuously present in hospital
with deceased, have not stated anything
about recording of dying declaration and
Dr. Prabhat who had given fitness
certificate regarding mental status of
deceased as well as her capability to give
statement, was not examined. Learned
counsel further submitted that F.I.R. has
been lodged by delay of more than 24
hours and no explanation has been given
for such inordinate delay. Learned counsel
further submitted that appellants are
neither husband nor family members of
deceased, they are nanad-nandoi and
daughter of nanad of deceased hence there
iS no opportunity and justification to
demand of dowry as well as to cause any
harassment and cruelty to the deceased.
Learned Trial Court has not appreciated
the evidence available on record properly
and has convicted the appellants in
violation of settled principle of criminal
law.

11. Per contra, learned A.G.A. has
submitted that death of the deceased has
been caused due to burn injury, within 7
years of her marriage, the place of
occurrence is near the house where
appellants used to reside and there is
sufficient evidence available on record that
prior to death of deceased she was
subjected to cruelty, due to demand of
dowry. Learned A.G.A. further submitted
that prosecution case is well supported by
the prosecution witnesses including Hari
Kishan (PW-2) who is nearest relative of
appellants and also husband of deceased.
Learned AGA further submitted that dying
declaration of deceased, recorded by Ram
Kailash Saroj (PW-7) is wholly reliable.
Learned A.G.A. further submitted that
merely non-examination of doctor who
had certified physical and mental
capability of deceased to give statement, is
not material in this case. Ocular evidence
is wholly supported by the medical
evidence. Prosecution has succeeded to
prove its case beyond reasonable doubt.
The impugned judgment and order
requires no interference and appeals are
liable to be dismissed.

12. | have considered the rival
submission of learned counsels for both
the parties and perused the record.

13. Asha Devi (PW-1), mother of
deceased, has stated that her daughter
Pratiksha was married in 2007 with Hari
Kishan (PW-2). Whenever her daughter
used to come to her maternal house, she
used to state that appellants Kusum Devi
(nanad), Premsheela (daughter of Kusum
Devi), Brijbhan (nandoi) and Subhash
Gaur (Jeth) (since acquitted) used to
demand motorcycle in dowry and on
account of that demand they used to harass
and beat her. She has further stated that
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she tried to pacify the appellants but they
did not stop harassing the deceased. On
8.6.2013 at about 7-7:30 p.m., her
daughter (deceased) called upon her and
when she reached, she found that
appellants Kusum Devi, Brijbhan and
Premsheela and Subhash (since acquitted)
had caught the deceased, carried her inside
the house and just thereafter deceased
came outside the house in crying and
burning state. She further stated that she
raised alarm and at that time her son-in-
law (Hari Kishan) came there and put off
the fire. They rushed with deceased by
ambulance to government hospital,
Kerakat and thereafter, to district hospital,
Jaunpur where her daughter was admitted
for treatment but during treatment she
(deceased) succumbed to injuries on
16.6.2013. She further stated that she got
F.I.R. (Ex.ka 1) written by some unknown
person and after putting her signature filed
the same at P.S. Chandvak.

14. In cross-examination, she
admitted that information regarding
occurrence was given to her, on phone, by
Hari Kishan (PW-2) and on getting
information, she came to Chandvak from
Jaunpur, where she learnt that her daughter
was taken away by villagers to Sadar
(District) Hospital, Jaunpur, thereafter she
rushed to Sadar Hospital and found that
her daughter's husband and in-laws were
getting her medically treated. She further
admitted that, it was 9:00 p.m. of 8.6.2013,
when she reached hospital; she had not
given any information at Chandvak (police
station). Rather she returned from
Chandvak to Hospital. She further
admitted that house of Subhash (since
acquitted) is 100 feet away from house of
Hari Kishan and between those two
houses, there is house of Banarasi. Upon
being questioned about F.1.R. she replied

that she got the report written by some
unknown bye-passer and at that time
neither her daughter was present there nor
her opinion was taken. She further
deposed that she had gone, one hour
before, to lodge F.L.R. from District
Hospital Jaunpur to Chandvak (police
station); Darogaji (Police) took her away
Chandvak (police station) and got F.I.R.
lodged by her. On the point of statement of
deceased she replied that at that time
condition of her daughter was not well due
to severe burn injury; Darogaji (police)
and other police personnels were present
there with her daughter who had gone
back after recording statement of her
daughter and again returned on next day
and took her (PW-1) to police station
Chandvak and got F.I.R. written. This

witness  further admitted that Saas
(mother-in-law), Sasur (father-in-law),
Nandoi (appellant Brijbhan), Nanad

(appellant Kusum) and Nanad's daughter
(Premsheela) of deceased used to demand
motorcycle but she did not implicate Saas
and Sasur of deceased as accused in F.I.R.
Finally she fairly admitted that, on
8.6.2013 at 7:30 p.m. she was at her home
in Jaunpur; appellants Kusum Devi,
Brijphan and Premsheela had never put
any demand of dowry to her; and she had
lodged report at police station on the
instigation of some people.

15. Hari Kishan (PW-2), husband of
the deceased, has stated that he was
married to deceased Pratiksha on
12.12.2007. He further stated that he did
labour work on brick kiln whereas
deceased was a graduate. He further stated
that on 8.6.2013 he was doing labour work
at brick kiln of one Uma Singh, at that
time his neighbour one Vikki s/o Gopal
Harijan informed him that his brother-in-
law (appellant) Brijbhan and other family
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members were quarreling with deceased.
On that information he rushed to his house
and saw that his wife (deceased) was
burning; he put off the fire and carried her
to Community Health Centre, Kerakat. He
further stated that appellants Brijbhan,
Kusum Devi and Premsheela and Subhash
(since acquitted) wanted to kill his wife by
setting ablaze as they used to torture her
due to demand of dowry i.e. sikadi (golden
chain), ring and motorcycle. He further
stated that on the date of occurrence i.e.
8.6.2013 at about 7-7:30 p.m., they
(appellants and one Subhash) set ablaze
his wife (deceased) who succumbed to the
burn injuries during treatment. Information
of occurrence was given by his mother-in-
law Asha Devi (PW-1) at P.S. Chandvak;
upon that information Police and Naib
Tehsildar (Executive Magistrate) had
conducted the inquest proceeding and
prepared inquest report (Ex.Ka 2)
whereupon he had also put his signature.
He further stated that police had recovered
kerosene oil plastic jerrycan and match
box from place of occurrence and had
prepared seizure memo (Ex.Ka 3)
whereupon he had also put his signature.

16. In cross-examination he admitted
that appellants Brijbhan, Kusum and
Premsheela used to reside at their house at
Madho Tanda and they neither demanded
any motorcycle or golden chain as dowry
from his wife (deceased) nor did they
torture her in that regard. He further stated
that at the time of occurrence he was at
brick kiln and one Vikki Harijan, resident
of his village informed him and after
getting information, he came to his house
from brick kiln and found that his wife had
been burnt; and she was unable to speak.
He further stated that due to severe burn
injury, his wife could not speak, she
pointed out to kerosene oil jerrycan but

she neither pointed out to anyone nor did
she disclose any person as accused. He
further stated that he was in hospital and
his mother-in-law (PW-1) got F.LR.
written herself. He also admitted that on
8.6.2013 at about 7:30 p.m., appellants
Brijbhan, Kusum and Premsheela had not
set on fire Pratiksha, by pouring kerosene
oil but they were at their house. He further
admitted that when his wife was burnt, he
was not present in his house hence he
could not disclose as to how she got burnt;
he reached his house on the information
given to him by one Gopal's son, resident
of his village. He further stated that when
he reached hospital, treatment of his wife
(deceased) was continuing.

17. Dr. Ramesh Kumar Singh (PW-
3) has stated that, on 17.6.2013, he was on
post mortem duty and conducted the post
mortem of dead body of Smt. Pratiksha
Gaur, aged about 24 years, wife of Hari
Kishan, at 4:30 p.m. to 5:00 p.m. He
further stated that fallowing ante mortem
injuries were found on the body of the
deceased:-

"Infected flamed burn injuries
present over whole of face, fore head,
whole upper limb involving neck, whole
abdomen and back and both upper part of
ante thigh except occipital region of head
and lower part of both leg and sole
shingled hair present about 70% burn
present all over body."

According to him death of the
deceased was caused due to septicemic
shock as a result of ante mortem injury
infected flamed burn wounds. Stating that
at the time of postmortem he had prepared
post mortem examination report (Ex.ka 4)
in his own hand writing, he further stated
that deceased was admitted in hospital on
8.6.2013 at 10:00 p.m. for medical
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treatment and died on 16.6.2013 at 4:30
p.m. as mentioned in post mortem report.

18. Anoop Gaur (PW-4), brother of
the deceased, stating that his sister
Pratiksha was married to Hari Kishan
(PW-2) in 2007, in mass wedding
ceremony, organized by Zebra Group, her
nanad appellant Kusum and her nandoi
used to beat her due to dowry but he did
not know their demands, he stated that he
was informed by his mother that Pratiksha
had been burnt by her in-laws with
kerosene oil. Thereafter he reached the
hospital and saw that she had got 80%
burn injuries. He further stated that
Pratiksha had died in hospital. Darogaji
(1.0.) had seized kerosene oil jerrycan,
match box, stove and a tin box from place
of occurrence and had prepared seizure
memo (Ex.Ka 3) which was also signed by
him. In cross-examination he stated that at
the time of occurrence he was at
Siddiquepur and his mother was at his
house who informed him in the night of
8.6.2013, wupon such information, he
rushed to the hospital where his sister was
admitted and when he reached at 7-7:30
p.m. he found that deceased was
conscious. He further admitted that when
he asked her about occurrence she said to
look after her child. He further admitted
that he was present in hospital from
8.6.2013 till death of his sister.

19. Const. Vinod Saroj (PW-8) has
stated that he was posted on 8.6.2013 at
P.S. Chandvak, District Jaunpur; he had
prepared chik F.I.R. (Ex. Ka 8) pertaining
to Case Crime No. 371 of 2013, under
Section 498A, 307 I.P.C. and % D.P. Act,
on the written information dated 9.6.2013
of Asha Devi (informant), against
appellants Kusum Devi, Brijbhan Gaur
and Prem Sheela and Subhash (since
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acquitted) and also entered the said
information in G.D. Report (Ex.Ka 9). He
further stated that S.l. Mata Prasad Singh
was also posted with him and he was
acquainted with his writing and signature.
According to him, the investigation was
started by S.I. Mata Prasad Singh who
prepared the site plan (Ex.Ka 10) in his
own handwriting and during investigation,
offence under Section 304B I.P.C. was
added by S.I. Mata Prasad Singh on
17.6.2013 vide G.D. Report No. 40 at
19:30 p.m.

20. Ramesh Chandra Yadav (PW-6)
(Executive Magistrate) has stated that on
16.6.2013 he was posted as Tehsildar
Sadar, Jaunpur. According to him, on that
day at about 6:00 p.m., information was
received by him regarding death of
deceased Pratiksha. He further stated that
inquest was conducted in his supervision
by S.I. Vijay Bahadur Singh, in the
presence of the family members of
deceased. He further deposed that
deceased was aged about 24 years and she
had died due to burn injuries, in the
opinion of Panchan. He stated that after
inquest  proceeding, inquest  report
(Ex.ka2) and other relevant documents i.e.
photonash, sample seal, letter to R.1., letter
to C.M.O. (Ex.Ka 6 to Ka 10), necessary
for postmortem  examination  were
prepared; dead body was sealed and was
sent for post mortem examination.

21. Ram Kailash Saroj (PW-7) has
stated that he was posted as Naib
Tehsildar, Jaunpur on 9.6.2013 and in
compliance of direction of Sub-Divisional
Magistrate, Sadar, he reached the District
Hospital, Jaunpur. According to him,
deceased Pratiksha was admitted in burn
ward where emergency medical officer
was present. He further stated that after
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getting certificate from the doctor that
deceased was mentally and physically fit
for giving statement, he recorded the
statement/dying declaration of deceased
(Ex.Ka 11) (noted in previous paragraph
No. 3 of this judgement), in his own
handwriting.

22. Mayaram Verma (PW-5), (Il 1.0.),
has stated that on 20.6.2013 he was posted
as Dy S.P., Jaunpur, and undertook the
investigation of Case Crime No. 371 of 2013
under Section 498A, 304B, I.P.C. and ¥
D.P. Act, P.S. Chandvak, District Jaunpur,
which was being investigated by S.I. Mata
Prasad Singh. According to him during the
investigation he recorded the statements of
witnesses Asha Devi (PW-1), Hari Kishan
(PW-2), Anoop Gaur (PW-4) and other
witnesses including the witnesses of
panchnama; he inspected the dying
declaration of deceased with permission of
Court, on 3.7.2013. He further stated that
during the investigation he also recorded the
statements of Ramesh Chand (PW-6), Dr.
Ramesh Kumar Singh (PW-3), Dr. Alha
Prasad and S.I. Mata Prasad. He further
stated that after investigation he filed charge
sheet (report u/s 173(2) of the Code) against
the appellants Kusum Devi, Brijbhan Gaur
& Premsheela @ Guddi and Subhah Gaur
(since acquitted).

23. Thus the prosecution story is
based on the evidence of Asha Devi (PW-
1), Hari Kishan (PW-2), Anoop Gaur
(PW-4) who are the witnesses of fact and
evidence of Sri Ram Kailash Saroj (PW-7)
who recorded the dying declaration of the
deceased. The trial Court, relying the
statements of above witnesses as well as
dying declaration (Ex.ka 11), has
convicted the appellants for the offence of
dowry death, demand of dowry and for
cruelty or harassment to the deceased.

24. The offence in question in this
case is related to demand of dowry, dowry
death, cruelty and harassment to deceased
for demand of dowry by appellants. Before
expressing any opinion on the evidences
available on record, led by the prosecution,
in the light of argument advanced by the
learned counsels for the parties, it is
necessary to refer the relevant provision of
law relating to the offence in question i.e.
304-B and 498-A I.P.C. and 113-B of
Indian Evidence Act which are as under:-

Section 304-B (1) Where the
death of a woman is caused by any burns
or bodily injury or occurs otherwise than
under normal circumstances within seven
years of her marriage and it is shown that
soon before her death she was subjected to
cruelty or harassment by her husband or
any relative of her husband for, or in
connection with, any demand for dowry,
such death shall be called "dowry death",
and such husband or relative shall be
deemed to have caused her death.

Explanation.--For the purpose of
this sub-section, "dowry" shall have the
same meaning as in section 2 of the Dowry
Prohibition Act, 1961.

(2) Whoever commits dowry
death shall be punished with imprisonment
for a term which shall not be less than
seven years but which may extend to
imprisonment for life.

Section 498-A Husband or
relative of husband of a woman subjecting
her to cruelty.--Whoever, being the
husband or the relative of the husband of a
woman, subjects such woman to cruelty
shall be punished with imprisonment for a
term which may extend to three years and
shall also be liable to fine.

Explanation.--For the purpose of
this section, "cruelty” means
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(a) any willful conduct which is
of such a nature as is likely to drive the
woman to commit suicide or to cause
grave injury or danger to life, limb or
health (whether mental or physical) of the
woman; or

(b) harassment of the woman
where such harassment is with a view to
coercing her or any person related to her
to meet any unlawful demand for any
property or valuable security or is on
account of failure by her or any person
related to her to meet such demand.

Section 113-B  of Indian
Evidence Act-Presumption as to dowry
death.--When the question is whether a
person has committed the dowry death of a
woman and it is shown that soon before
her death such woman has been subjected
by such person to cruelty or harassment
for, or in connection with, any demand for
dowry, the Court shall presume that such
person had caused the dowry death.

Explanation.--For the purposes
of this section, "dowry death™ shall have
the same meaning as in section 304B, of
the Indian Penal Code.

25. The above provisions clearly
show that if death of any women is caused
within 7 years of her marriage by burn or
bodily injury or otherwise than under
normal circumstances and it is shown that
if soon before her death such women was
subjected to cruelty or harassment by her
husband or any relative of her hushand, in
connection with demand for dowry and if
the prosecution succeeds to prove the
above ingredients, such death shall be
called as dowry death. In addition to
above, Section 113-B of Indian Evidence
Act, further provides that in such cases, if
it is shown that a women was subjected
soon before her death to cruelty or
harassment by the accused in connection
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with any demand for dowry, the Court
shall presume that such person had caused
the dowry death.

26.  Cruelty or harassment, soon
before death of deceased for demand of
dowry as required in Section 304-B I.P.C.
and 113-B Evidence Act for dowry death,
does not mean just soon before death, but
there must be proximity between death of
deceased and cruelty or harassment related
to demand of dowry. It is settled principle
of law that insufficient evidence of
demand of dowry or harassment and
cruelty or a long time gap between
demand of dowry and harassment or
cruelty before death of deceased will be
fatal to the prosecution case to prove the
dowry death.

27. In FIR (Ex.Ka 1) no specific time
has been mentioned by the informant as to
when cruelty or torture was caused to
deceased by the appellants before her
death. According to Asha Devi (PW-1) the
deceased, after her marriage, had been to
her matrimonial house 6-7 times and
whenever she returned to her maternal
house, she used to disclose that appellants
and one Subhash Gaur (Jeth) used to
demand the motorcycle in dowry. This
witness in her cross examination on
31.1.2017 has specifically admitted that
appellants had never demanded any dowry
from her and the application filed against
them by her was on the enticement of
some people. She has also stated that
appellants were living separately from the
deceased Pratiksha, in their house and
there was no tension (dispute) between
them.

28. Hari Kishan (PW-2), in cross
examination, has also admitted that
appellants  had  neither  demanded
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motorcycle, golden ring and golden chain
nor had committed any cruelty to the
deceased.

29. Anoop (PW-4) has also not
specifically stated anything regarding
demand of dowry or cruelty committed by
the appellants to deceased.

30. In dying declaration (Ex.Ka-11)
deceased Pratiksha has stated that about
one year prior to the occurrence the
appellants had tortured her due to demand
of dowry and they also had beaten her. She
has also stated that she wanted to study but
appellants were creating hinderance in her
study and under different excuses got her
separated from her family. From perusal of
dying declaration, it further transpires that
on the day of occurrence, the deceased and
the appellants had quarreled; one Gappu
Singh with two constables had come to the
house of deceased; they hurled abuses and
instigated the appellants to beat her as the
deceased was quarrelsome and as they had
left, the appellants had beaten the deceased
brutally. She had not stated that at any
time soon before the occurrence any
demand of dowry was made to her or she
was harassed or tortured by appellants in
this regard whereas she has narrated so
many reasons for dispute between her and
appellants.

31. In addition to above, appellants
are neither husband nor family members of
deceased. They are sister-in-law (nanad),
brother-in-law (nandoi) and niece of
deceased. They do not reside with
deceased. As per prosecution case neither
any dowry was demanded nor was given at
the time of marriage. Generally it is seen
that if husband and his family members
are not asking for dowry, their relatives
who are not family members of in-laws of

deceased, do not demand dowry and if
prosecution alleges that they are
demanding dowry, it has to be proved by
prosecution by reliable evidence. But
prosecution, in this case, has failed to
prove such fact.

32. Thus from the perusal of
aforesaid statement of witnesses as well as
dying declaration it transpires that before
the death of deceased there was no torture
and harassment to the deceased due to
demand of dowry by the appellants.

33. Now a question arises whether
statements of Asha Devi (PW-1), Hari
Kishan (PW-2) and Anoop Gaur (PW-4)
are reliable or not. Asha Devi is not
resident of the place of occurrence. She is
mother of the deceased. She resides at Raj
Colony, Civil Lines Road near Yadav
Hotel, P.S. Line Bazar, District Jaunpur
whereas occurrence had taken place in
village- Kanaura which, as per Chik F.L.R.
(Ex.ka 8), is 9 km. away from P.S.
Chandvak, District Jaunpur. In
examination-in-chief this witness has
clearly stated that on 8.6.2013 i.e. date of
occurrence, on the information of deceased
she had gone to her matrimonial house and
when she reached there, she saw that
appellants along with co-accused Subhash
(since acquitted) carried the deceased into
her house and after sometime the deceased
came out in burning condition. According
to her, she and her son-in-law, Hari Kishan
(PW-2) with the help of ambulance
brought the deceased to District Hospital,
Jaunpur. Thus according to statement
made by this witness in examination-in-
chief she was present at the time and place
of occurrence. As noted above in cross-
examination she has specifically admitted
that her son-in-law Hari Kishan (PW-2)
had given the information of the
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occurrence on phone and after getting the
information, she rushed from Jaunpur to
Chandvak where she got information that
her daughter was admitted in District
Hospital, Jaunpur by the villagers. She
further stated that then she rushed to the
District Hospital, Jaunpur and saw that her
daughter was getting treatment in presence
of Santosh @ Hari Kishan (PW-2) and his
family members. She further stated that
she reached hospital on 8.6.2013 at about
9:00 p.m. She has also stated that father-
in-law, mother-in-law of her daughter
along with appellants also used to demand
motorcycle in dowry but she had not made
them as accused and lastly she has
specifically admitted that appellants had
never demanded any dowry from her and
she had lodged the F.1.R. on the instigation
of someone.

34. Hari Kishan (PW-2) although in
examination-in-chief ~ supported the
prosecution story but in cross examination
he took U-turn and stated that appellants
had never demanded any motorcycle,
golden chain or ring as dowry and had also
not harassed his wife. He further stated
that upon information he reached his house
and saw that his wife was burning but was
alive however she was not able to speak
anything. According to him when he asked
the deceased regarding the incident, due to
inability to speak she pointed out towards
kerosene oil container but neither pointed
to any accused nor told anything in this
regard. Lastly, stating that he was not in
his house at the time of occurrence, he
admitted that when he reached hospital his
wife was being treated.

35. Anoop Gaur (PW-4) is not an eye
witness. He has stated in cross
examination that he reached hospital at 7-
7:30 p.m. and asked the deceased
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regarding the occurrence whereupon she
only said to look after her son. He has also
stated that at the time of occurrence his
mother Asha Devi was in his house.

36. Thus the aforesaid
statement/admission of these witnesses in
cross-examination is self-contradictory to
their statements in examination-in-chief
and is fatal to prosecution story, which
shows that they are concealing the true
fact of occurrence.

37. The prosecution case is also
based on the dying declaration made by
the deceased which was recorded by Ram
Kailash (PW-7) (as noted in para 3). It is
settled principle of law that an accused
may be convicted only on the basis of
dying declaration if it is true and is reliable
because the admissibility of dying
declaration is based on the Latin Maxim
"Nemo Moriturus Praesumitur mentire"
which means that a person will not meet
his maker with a lie in his mouth. It is also
settled principle that dying declaration
cannot be treated as gospel truth; it must
inspire the confidence of the Court and
before relying on such dying declaration
the Court has to satisfy itself regarding
truthfulness and veracity of the statement
of the person who had recorded and
proved such dying declaration because the
person who had made the dying
declaration never comes before the Court
for examination and the defence has no
opportunity to cross examine him/her. In

true sense the evidence of dying
declaration is nothing but heresay
evidence which is inadmissible in

evidence. Thus it is duty of the Court to
ensure the fact that whether such dying
declaration was made by the deceased or
not, and if it is made by him/her, whether
the deceased was in free and sound state of
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mind and was not tutored, influenced or
pressurized by any person. If it is proved
that the maker of the statement was
tutored, influenced, pressurized or was not
in a position to make such dying
declaration or any reasonable suspicion
appears in the manner of recording
thereof, such dying declaration cannot be
made as sole basis for the conviction of
accused.

38. Hon'ble Supreme Court in Atbir
Vs. Government (N.C.T. Of Delhi) (2010)
9 SCC 1 while discussing the factors
governing the reliability of the dying
declaration on the basis of law laid down by
the Hon'ble Supreme Court summarizes the
principles in this regard as follows:-

"The following principles can be
culled out from earlier decisions of the
Supreme Court:- ()] Dying
declaration can be the sole basis of
conviction if it inspires the full confidence
of the court.

(i) The court should be
satisfied that the deceased was in a fit
state of mind at the time of making the
statement and that it was not the result of
tutoring, prompting or imagination.

(iii) Where the court is satisfied
that the declaration is true and voluntary,
it can base its conviction without any
further corroboration.

(iv) It cannot be laid down as an
absolute rule of law that the dying
declaration cannot form the sole basis of
conviction unless it is corroborated. The
rule requiring corroboration is merely a
rule of prudence.

(V) Where the dying declaration
is suspicious, it should not be acted upon
without corroborative evidence.

(vi) A dying declaration which
suffers from infirmity such as the deceased

was unconscious and could never make
any statement cannot form the basis of
conviction.

(vii) Merely because a dying
declaration does not contain all the details
as to the occurrence, it is not to be
rejected.

(viii) Even if it is a brief
statement, it is not to be discarded.

(ix) When the eyewitness affirms
that the deceased was not in a fit and

conscious state to make the dying
declaration, medical opinion cannot
prevail.

(x) If after careful scrutiny, the
court is satisfied that it is true and free
from any effort to induce the deceased to
make a false statement and if it is
coherent and consistent, there shall be no
legal impediment to make it the basis of
conviction, even if there is no
corroboration."

(Emphasis supplied)

39. In State of Rajasthan Vs.
Wakteng, AIR 2007 SC 2020, Hon'ble
Supreme Court has held as under:-

"While great solemnity and
sanctity is attached to the words of dying
man because a person on the verge of
death is not likely to tell lie or to concoct a
case so as to implicate an innocent person
but the Court has to be careful to ensure
that the statement was not the result of
either tutoring, prompting or a product of
the imagination. It is, therefore, essential
that the Court must be satisfied that the
deceased was in a fit state of mind to make
the statement, had clear capacity to
observe and identify the assailant and that
he was making the statement without any
influence or rancor. Once the court is
satisfied that the dying declaration is true
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and voluntary it is sufficient for the
purpose of conviction."

(Emphasis suppllied)

40. In Lakhan Vs. State of Madhya
Pradesh, JT 2010 (8) SC 363, the Hon'ble
Supreme Court has held as under:-

"The doctrine of  dying
declaration is enshrined in the legal
maxim "Nemo moriturus praesumitur
mentire", which means "a man will not
meet his maker with a lie in his mouth™.
The doctrine of Dying Declaration is
enshrined in Section 32 of the Indian
Evidence Act, 1872 (hereinafter called as,
"Evidence Act') as an exception to the
general rule contained in Section 60 of
the Evidence Act, which provides that
oral evidence in all cases must be direct
i.e. it must be the evidence of a witness,
who says he saw it. The dying declaration
is, in fact, the statement of a person, who
cannot be called as witness and,
therefore, cannot be cross-examined.
Such statements themselves are relevant
facts in certain cases."

(Emphasis suppllied)

41. In Subhash Vs. State of
Haryana, AIR 2011 SC 349, where the
prosecution has failed to prove as to how
the Magistrate was approached by the
police or the hospital authorities for
recording the dying declaration, the
Hon'ble Supreme Court holding that such
dying declaration was not reliable, has
held as under:-

dying
declaration Ex.PCC was recorded by Ravi
Malik PW on the 28th October 1985 after
an application Ex.PBB had been moved
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before him by Rajinder Gaur, PW. Ravi
Malik, when cross-examined in Court,
stated that on the 28th October 1985 he
had been present at his residence in
Panchsheel Enclave, New Delhi when the
application Ex.PBB had been presented to
him on which he had gone to the
Safdarjung Hospital and recorded the
dying declaration after the doctor had
certified Anuradha's fitness to make a
statement. He also stated that a copy of the
statement had been handed over to the
police on the 30th of October 1985. When
cross-examined, however, he admitted
that Ex.PBB had not been produced by
him before the investigating agency and
he was tendering this document for the
first time during his evidence in Court
and that there was no noting on Ex.PCC
that he had gone to the hospital on the
application Ex.PBB or that a copy of the
dying declaration had been handed over
the police on the 30th October 1985. He
also admitted that he had not obtained any
opinion in writing from the doctor about
Anuradha's fitness to make a statement.
He further admitted that the area of
Safdarjung Hospital did not fall within his
jurisdiction but clarified that it was the
practice that a dying declaration could be
recorded by any Magistrate when the
Magistrate of the area concerned was not
available but clarified that he had made
no efforts to find out as to whether the
Magistrate of the area in which
Safdarjung Hospital lay was available or
not. He also admitted that he had not been
approached by the police or the medical
authorities for recording the dying
declaration. If any doubt is left with
regard to the sanctity of this dying
declaration, it stands dispelled by the
testimony of Dr. Devansh Sharma (who
had made the endorsement Ex.PZ. that
Anuradha was fit to make a statement)
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when he deposed that the endorsement had
been taken from him after the statement of
Anuradha had been recorded. This
statement has to be read with the
admission made by PW Ravi Malik that he
had not taken any endorsement before
actually recording the statement. We are,
therefore, of the opinion that the so-called
"pivot" that both the courts below have
found in the dying declaration Ex.PCC is,
in fact, non-existent. The very conduct of
this witness and the manner in which he
had recorded the dying declaration, as
already indicated above, raises a deep
suspicion about its veracity."

(Emphasis supplied)

42.  Hon'ble Supreme Court in
Murugesan Vs. State, (2012) 10 SCC
383, where the deceased before
completing statement (dying declaration)
had slipped into coma and the number of
accused, stated by deceased in her dying
declaration, was contrary to the earlier
report as well as charge sheet filed against
23 accused persons, holding that such
dying declaration is not sufficient to be
relied upon against the accused, held as
under:-

"38.i The efficacy of the
dying declaration (Ex. P-4) when the
maker thereof had slipped into a coma
even before completing the statement
would have a serious effect on the capacity
of D-1 to make such a statement. The
certification made by PW-21 with regard
to the condition of the deceased is
definitely not the last word. Though
ordinarily and in the normal course such
an opinion should be accepted and acted
upon by the court, in cases, where the
circumstances so demand, such opinions
must be carefully balanced with all other
surrounding facts and circumstances. All

the above, in our view, demonstrates the

fragile nature of the conclusions reached

by the High Court in the present case."
(Emphasis supplied)

43. Hon'ble Supreme Court in
Bakhshish Singh Vs. State of Punjab,
AIR 1957 SC 904 criticising the lengthy
dying declaration which was also in form
of F.1.R. has held as under:-

"Exhibit P-H, the dying
declaration, is a long document and is a
narrative of a large number of incidents
which happened before the actual
assault. Such long statements which are
more in the nature of First Information
Reports than recital of the cause of death
or circumstances resulting in it are likely
to give the impression of their being not
genuine or not having been made
unaided and without prompting. The
dying declaration is the statement made by
a person as to the cause of his death or as
to any of the circumstances of the
transaction which resulted in his death
and such details which fall outside the
ambit of this are not strictly within the
permissible limits laid down by s. 32 (1) of
the Evidence Act and unless absolutely
necessary to make a statement coherent or
complete should not be included in the
statement."

(Emphasis supplied)

44. Now the question arises whether
the dying declaration made by the
deceased Pratiksha is truthful, voluntary
and free from any doubt/suspicion.
Admittedly the evidence of Asha Devi
(PW-1), Hari Kishan (PW-2), Anoop
Kumar Gaur (PW-4) have been found not
reliable. It has also been found that these
witnesses were not present at the time and
place of occurrence i.e. on 8.6.2013 at
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about 7-7:30 p.m. at the house of deceased
because Asha Devi (PW-1) has admitted in
her cross-examination that she reached the
place of occurrence on the information of
Hari Kishan (PW-2) and Hari Kishan
(PW-2) has stated that when he reached
the place of occurrence he saw that his
wife had been burnt. He has not stated that
he saw the appellants at the place of
occurrence.

45. Record shows that F.I.R. was
lodged u/s 498A, 307 IPC and % D.P. Act
on 9.6.2013 at about 21:50 p.m. and the
investigation was entrusted to one S.I.
Mata Prasad (Ist 1.0.) and during
investigation the deceased died in the
hospital and the case was converted u/s
498A, 304B I.P.C. and % D.P. Act and
was entrusted to Mayaram Verma (PW-5,
Il 1.0.) on 20.6.2013 for further
investigation. Thus S.I. Mata Prasad Singh
(Ist 1.0.) had investigated the case from
9.6.2013 to 20.6.2013. According to Asha
Devi (PW-1) Darogaji (police) had
recorded statement of deceased but
prosecution has not produced S.l. Mata
Prasad to prove that whether deceased had
given any statement against appellants or
not or whether he (Ist 1.0.) had sent any
requisition or information to any
Magistrate for recording dying declaration
of deceased or not.

46. Dying declaration (Ex.ka 11)
shows that before recording the statement
of deceased on 9.6.2013 at about 12:10
a.m. the emergency Medical Officer Dr.
Prabhat, on duty, had certified the mental
fitness of the deceased. Dr. Prabhat has
also not been examined by the prosecution
to prove whether deceased was in fit state
of mind or not at the time of recording of
dying declaration. Neither Mayaram
Verma (PW-5), (Il 1.0.), has stated
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whether any information or requisition
was sent, either to any Magistrate or to
Ram Kailash Saroj (PW-7) for recording
statement of deceased/dying declaration
nor any official of hospital was produced
by the prosecution to prove any such
information or requisition. Similarly Asha
Devi (PW-1), Hari Kishan (PW-2) and
Anoop Kumar Gaur (PW-4), who were
present at hospital during the medical
treatment of deceased have also not
deposed whether dying declaration or any
statement of deceased was recorded by
Ram Kailash (PW-7) or not. According to
these witnesses (PW-1, PW-2 and PW-4)
deceased was badly burnt and she was
unable to speak.

47. 1t is also notable point in dying
declaration that every effort has been made
to rope the whole family of appellant
Brijbhan including his wife and his
daughter and some innocent persons
Jitendra @ Mani and Golu. Since the
marriage of deceased with Hari Kishan
(PW-2) was due to love and affairs
between them and without dowry, Hari
Kishan (PW-2) alongwith deceased was
residing separately from his brother
Subhash (since acquitted) and appellant
Brijbhan was residing in his matrimonial
house with his family and was being
supported by his parents-in-law, this may
have created doubt to deceased and Hari
Kishan (PW-2) that appellant will grab the
property of his father and due to this
confusion and apprehension they would
have been falsely implicated.

48. Ram Kailash (PW-7) has also not
stated that any requisition, to record the
dying declaration/statement of deceased
(Ex.Kall) was given to him either from
any doctor, hospital authorities, any police
personnel  or investigating  officer.
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According to him he had recorded the
dying declaration (Ex.ka 11) on the
direction of Up Zila Adhikari, Sadar (Sub-
Divisional Magistrate) but he did not
produce any written requisition or
direction of such Up Zila Adhikari, Sadar.
Prosecution has also not produced that Up
Zila Adhikari, Sadar, to prove whether any
requisition, request or information was
given to him (Up Zila Adhikari, Sadar)
either from officials/doctor of hospital or
any police personnel including 1.0. or he
(Up Zila Adhikari, Sadar) had given any
direction to Ram Kailash (PW-7) to record
the statement of deceased. PW-7 has also
not stated that after recording the dying
declaration (Ex.ka 11) he had handed over
the said dying declaration to concerned
hospital or to 1.O. or sent it to higher
authorities or to concerned Magistrate.

49. According to Mayaram Verma
(PW-5) (Il 1.0.), on 3.7.2013 he had
perused the dying declaration (Ex.kall)
with permission of Court i.e. Judicial
Magistrate. He has also not stated as to
how he got information that dying
declaration reached in the office of
Judicial Magistrate or who had
sent/dispatched it to the concerned
Magistrate.

50. It is also pertinent to note that the
elaborated and lengthy content of the
dying declaration (Ex.Ka 11), containing
four pages, also creates suspicion because
in response to question No.1 that how she
got burnt, deceased had given descriptive
statement mentioning her exact date of
marriage i.e. 12.12.2007, manner and
method of marriage, her ambitions, her
enmity with the appellants, details of
whole occurrence happened on the day of
incident i.e. coming of one Gappu Singh
along with two constables, quarreling of

whole day, specific role played by
appellants Kusum, Guddi and Brijbhan
along with Jitendra and Golu and also
disclosing age and husband's name of
appellant Kusum, age and father's name of
appellant Guddi and also father's name of
Brijbhan. She had also implicated some
innocent people i.e. Jitendra and Golu. In
addition to it in response to question No. 2,
that how fire was put off, she stated that
her husband, after having completed his
job in a kiln, came back by cycle and
covered her with something and put off the
fire. Such descriptive and lengthy
statement in the form of complaint shows
that such dying declaration was either
tutored by someone or was not recorded in
verbatim or properly because a person who
had received severe burn injury having
severe burning pain and suffering from
trauma might not be in a position to
depose such a descriptive and exhaustive
statement mentioning age, parentage and
implicating some false persons which are
irrelevant and are not supposed to be an
answer for cause of her death.

51. This dying declaration also
appears false and tutored because in view
of statement of deceased (answer of
guestion No. 3 of dying declaration) that
she was taken to hospital and got admitted
by her mother (PW-1) and her husband
(PW-2), whereas Asha Devi (PW-1) has
admitted that she, upon information given
by Hari Kishan (PW-2), went Chandvak
where she got information that her
daughter (deceased) was taken away by
villagers to hospital and then she rushed to
the hospital and found that Hari Kishan
(PW-2) was getting the deceased
medically treated and Hari Kishan also
admitted that upon his information Asha
Devi (PW-1) reached hospital. Similarly,
Hari Kishan (PW-2) has also admitted that
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when he reached hospital his wife was
being treated.

52. In addition to above, from perusal
of dying declaration it is further clear that
dying declaration has been prepared in two
sheets i.e. four pages and thumb impression
of deceased has been put only on the last
page. No thumb impression has been put on
first three pages. Certificate of mental fitness
has been noted with a short signature (initial)
of the doctor at the beginning and also at the
end of the dying declaration (Ex.ka 11) but
both signatures prima facie being different. It
is also most remarkable point that all the facts
which are against the appellants have been
written in such portion (pages) of dying
declaration  (Ex.ka-11) where  thumb
impression of deceased is absent. In addition
to above, it is also not clear that whether such
dying declaration was kept in sealed envelop
at the time of its inspection by Mayaram
Verma (PW-5) or at the time of recording of
statement of Mayaram Verma (PW-5) before
Trial Court or at the time of statement of Ram
Kailash (PW-7). Ram Kailash (PW-7) has
also not deposed that after recording the
dying declaration, he had kept it in sealed
cover and sent it to concerned
Magistrate/Court or handed over to hospital
authorities or police.

53. Deceased was well educated and
was graduate, as stated by Hari Kishan
(PW-2) but her signature was not obtained
on Ex.Ka-11. Prosecution has not offered
any explanation as to why the deceased,
who was well educated, did not prefer to
put her signature but put her thumb
impression only on the last page of dying
declaration.

54. Thus in view of above short
coming, serious irregularities, it is clear
that the said dying declaration is tutored
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and doubtful which cannot be treated as
reliable.

55. Another point which also creates
doubt in prosecution case that occurrence
happened on 8.6.2013 at about 7:30 p.m.
but F.I.LR. was lodged after 24 hours.
Prosecution has not given any explanation
or reason for such delay whereas Asha
Devi (PW-1) and Hari Kishan (PW-2)
were awared of the occurrence and
according to Asha Devi (PW-1) police had
taken away her to police station and got
F.I.LR. lodged by her. Although delay in
lodging the F.L.R. is not fatal in such case
where reasonable explanation has been
given by prosecution but in facts and
circumstances of this case where F.L.R.
was lodged after 24 hours on instigation or
help of police, delay in lodging F.LLR. is
fatal to prosecution case.

56. Thus in the light of above
discussion, it is clear that F.I.R. has been
lodged after delay of 24 hours with due
deliberation and consultation and no
explanation has been offered by
prosecution in this regard; evidence of
Asha Devi (PW-1), Hari Kishan (PW-2)
and Anoop Kumar (PW-4) are
contradictory and not reliable and dying
declaration (Ex.ka 11) of deceased
Pratiksha is also doubtful and tutored
which cannot be treated as a ground to
prove the prosecution case. Trial Court has
not properly discussed the prosecution
evidence. Prosecution has miserably failed
to prove its case beyond reasonable doubt.
Appellants are entitled to be acquitted.

57. | am, therefore, unable to uphold
the conviction and sentence of the
appellants. Impugned judgement and order
passed by the Trial Court is accordingly
set aside. The appellants Prem Sheela @
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Guddi, Kusum Devi and Brijbhan Gaur are
acquitted.

58. They are in jail. They are
directed to be released forthwith unless
wanted in any other case.

59. Cri. Appeal Nos. 558 of 2019 and
564 of 2019 are allowed.

60. Keeping in view the provision of
Section 437-A of the Code, appellants- Prem
Sheela @ Guddi, Kusum Devi and Brijbhan
Gaur are hereby directed forthwith to furnish
a personal bond of a sum of Rs.20,000/- each
and two reliable sureties each of the like
amount before Trial Court, which shall be
effective for a period of six months, along
with an undertaking that in the event of filing
of Special Leave Petition against this
judgment or for grant of leave, appellants-
Prem Sheela @ Guddi, Kusum Devi and
Brijbhan Gaur, on receipt of notice thereof,
shall appear before Hon'ble Supreme Court.

61. A copy of this judgment along
with lower court record be sent to Trial
Court by FAX for immediate compliance.
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1. Heard learned counsel for the
appellant and learned A.G.A.

2. This criminal appeal has been
preferred by appellant- Chandresh Yadav
@ Chanda against the judgment and order
dated 02.12.2016, passed by Additional
Session Judge, Court No. 12, Varanasi, in
S.T. No. 161 of 2015 (State Vs. Chandresh
Yadav @ Chanda), arising out of Case
Crime No. 20 of 2015, P.S. Shivpur,
District Varanasi, whereby convicted
under Section 304 IPC, for 8 years
rigorous imprisonment with fine of Rs.
4,000/- and in default of fine, 4 months
additional  imprisonment and  under
sections 504 IPC for 1 year rigorous
imprisonment and fine of Rs. 2,000/- and
in default of fine 2 months additional
imprisonment to appellant. Both the
sentences  were directed to  run
concurrently.

3. Brief facts of this case are as
follows-:

4. The written complaint (Ext. Ka-1)
lodged by complainant Namwar Singh,
P.W. 1 by way of NCR (Ext. Ka-5) with
allegation that on 21.01.015 in the
morning at 10.30 a.m. appellant Chandresh
Yadav S/o Buddhu Yadav was giving
filthy abuses to his younger brother Arvind
Yadav when he refused to do so then
appellant gave a lathi blow on the head of
deceased Arvind Yadav due to such
assault deceased got serious injury.

5. On the basis of written complaint
by P.W.1 NCR No. 10/2015 was lodged at
police station Shivpur, under sections 323,
504 IPC at 15.05 p.m. on 21.01.2015
which was duly entered in G.D. Injured
Arvind Kumar Yadav admitted in Pandit.
Deen Dayal Upadhyay Government
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Hospital, Varanasi, for treatment, but on
account of serious condition deceased
referred to Nova Hospital, VVaranasi, for better
treatment, where he died on 28.01.2015 at
6.35 p.m. after 7 days on account of head
injury sustained by him. On receiving of such
information this NCR No. 10/15 converted as
Case Crime No. 20/15, under section 304 IPC
by way of G.D. No. 19, 9.40 on 01.02.2015
as Ext. Ka-6.

6. The case was investigated by Sub-
Inspector Raghvendra Bahadur Singh
(P.W. 4). He received all the documents
related to this case and enclosed in CD and
during  investigation  recorded  the
statement of constable clerk Vinod Kumar
and after recorded the statement of P.W. 1,
prepared site plan Ext. Ka-3 on pointing
out of complainant and thereafter the
statement of sub-Inspector Kashyap
Kumar was recorded who prepared the
inquest report Ext. Ka-2, after recording
the statement of eye-witnesses, completing
the formalities of investigation, charge-
sheet Ext. Ka-5 submitted under sections
323, 504, 304 IPC.

7. Post-mortem of the body of the
deceased was conducted by Dr. Surendra
Kumar Pandey (P.W.-5) on 29.01.2015 at
3.30 p.m., who also prepared the post-
mortem report Ext. Ka-7. He has found
following injuries on the person of
deceased Arvind Kumar Yadav:-

1. Contusion 10.5cm x 4.5cm
placed on right side upper lateral part of
chest up to nipple from the axilla.

2. Contusion 6.5cm X 4cm
placed on left left side upper and lateral
part of chest at level of left nipple.

3. On opening scalp
extravasation of blood on frontal area of
scalp in area 10cm x 4.5cm.
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4. on opening the scalp
extravasation of blood on external
occipital on protuberance below in area
5¢m x 3.2cm. Colour of contusion purplish
in colour.

5. Internal Examination- the
bone behind the head was fractured.
Membrane of brain was congested. Brain
was also congested.

Cause of death due to effects of Coma as a
result of Head and Brain injuries.

8. Since the offence mentioned in the
charge-sheet were triable by the court of
session, the Chief Judicial Magistrate,
Varanasi, committed the case to the court
of session for the trial where the case
crime No. 20 of 2015 was registered as
ST. No. 161 of 2015 (State vs. Chandrash
Yadav), made over for trial from there to
the court of sessions Judge, Court no. 12,
Varanasi, on the basis of material on
record and after affording opportunity of
hearing to the prosecution as well as the
accused appellant, framed charge under
sections 304, 504 IPC.

9. The accused-appellant did not
plead guilty and claimed to be tried.

10. The prosecution in order to prove his
case against the appellant examined P.W.1
Namwar Singh, who is the real brother of the
appellant, P.W. 2 Baddu Yadav, father of the
deceased, P.W. 3 Heerawati Yadav, mother of
the deceased, P.W. 4 Raghvendra Bahadur,
Sub-inspector, Investigating Officr (formal
witness) and P.W. 5, Dr. Surendra Kumar
Pandey, who was conducted the autopsy of the
deceased, who was also formal witness.

11. Accused-appellant in his
examination under section 313 Cr.P.C.
denied his participation and submitted that

he has been falsely implicated in this case due
to enmity. The accused-appellant did not
however adduce any evidence in defence.

12. The Additional Session Judge, Court
No. 12, Varanasi, by impugned judgment and
order after analyzing the evidence convicted
the appellant under section 304, 504 IPC as
above, hence this appeal.

13. It has been contended by learned
counsel for the appellant that the appellant
is poor person and there is no intention to
kill the deceased and due to sudden quarrel
this occurrence has happened and death of
the injured occurred after seven days due
to negligence of the doctor and no offence
against the appellant is made out under
Section 323 Cr.P.C. and finally submitted
that offence, if any would not traverse
beyond section 325 IPC and further argued
that due to poverty of appellant he could
not able to engage layer of his choice at
the time of trial. During trial amicus curiae
was appointed by trial court and case of
the appellant contested by amicus curiae.
It is also submitted that he was arrested on
01.02.2015 since then the appellant
languishing in jail and also submitted that
he is the sole bread earner in his family
and he is the father of young children, so
by taking lenient view, he could be
punished by minimum sentence.

14. Learned AGA has opposed the
prayer and submitted that the accused was
rightly convicted by the sessions court and
there is no occasion for interference
against the judgment and order of learned
trial court and this appeal lacks merit and
the same should be dismissed.

15. | have heard learned counsel for
the appellant, learned AGA and carefully
perused the entire record of the case.
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16. In this case prosecution examined
the three eyewitnesses of the fact P.W. 1
who is real brother of deceased, P.W. 2
Baddu Yadav, father of the deceased and
P.W. 3 Heerawati, mother of the deceased
and accused/appellant is also a real brother
of P.W. 1 and son of P.W. 2 and P.W.3.

Although these 3 witnesses are relative
witness but these 3 witnesses are natural witness
and incident was happened inside the house, hence
presence of the above witnesses at the spot is not
suspicious from any point of view.

On careful examination of the
evidence adducef by these 3 witnesses is
transpires that the appellant inflicted the
lathi blow on the head of deceased and due
to this single lathi blow deceased
succumbed due to this injury during
treatment. Thus, the evidence is fully
corroborated with medical evidence. So
the evidence produced by the prosecution
inspire confidence. Prosecution is able to
prove his case beyond all shadow of doubt.

17. To come to the point, it was
proved by evidence on record that after
brief altercation and exchange of abuses
between the deceased on the one hand and
accused appellant on the other, in the heat
of passion the appellant Chandresh gave a
lathi blow on the head of the deceased
which proved to be fatal. The case is,
therefore, covered by Exception 4 to
Section 300 IPC. It was a culpable
homicide not amounting to murder. It is
also peculiar fact that the blow was not
repeated. It is just so happened that the
lathi blow dealt by him proved to be fatal.

18. There are significant features of
the case which are appropriate sentencing
is very vital junction of the Court required
to be taken into consideration for awarding
the appropriate sentence to the accused.
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1. Admittedly, the incident
happened at the spur of the moment.
Though he had no intention of causing
either death or such bodily injury as was
likely to cause his death. But knowledge
has to be imputed to him that the act of
striking lathi blow on the head of the
deceased was likely to cause his death.
Therefore, he committed that offence of
culpable homicide not amounting to
murder and the offence is punishable
under Part-11 of Section 304 IPC.

2. The appellant gave a single
lathi blow on the head of the deceased
which proved fatal;

3. Injury inflicted on the body of
the deceased is not caused by the appellant
that to fatal.

4. The incident took place on
21.01.2015 at 10.30 a.m. and the deceased
remained hospitalized from 21.01.2015 to
28.01.205 and ultimately died on
28.01.2015 at Nova Hospital, VVaranasi.

5. The trial court observed that
there was no previous enmity between the
parties.

Therefore, it is abundantly clear
that there was no premeditation or
prearranged plan. All these facts and
circumstances are taken into consideration
in proper perspective for awarding the
sentence.

19. In Jagrup Singh vs. State of
Haryana (1981) 3 SCC 616, the accused
had inflected a single blow in the heat of
moment in a sudden fight with blunt side
of Gandhala on the head of the deceased
causing his death. According to the
opinion of the doctor this particular injury
was sufficient in the ordinary course of
nature to cause death. But, according to
this Court, the intention to cause such an
injury was likely to cause death had not
been made out. The Apex Court altered the
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conviction of the accused from section 302
IPC to section 304 Part Il IPC and the
accused was directed to suffer rigorous
imprisonment for a period of seven years.

20. In Gurmail Singh & Others v.
State of Punjab(1982) 3 SCC 185, the
accused had no enmity with the deceased.
The accused gave one blow with the spear
on the chest of the deceased causing his
death. The injury was an incised wound.
The Sessions Judge convicted the accused
undersection 302IPC and sentenced him to
rigorous imprisonment for life. The High
Court affirmed the same. This Court, while
taking into consideration the age of the
accused and  other  circumstances,
converted the conviction fromsection
302IPC to one undersection 304Part Il IPC
and sentenced him to suffer rigorous
imprisonment for five years and a fine of
Rs.500/-, in default to suffer rigorous
imprisonment for six months.

21. In case of Hem Raj vs. State
(Delhi  Administration) (1990) Supp.
SCC 291 the accused inflicted single stab
injury landing on the chest of the
deceased. The occurrence admittedly had
taken place in the spur of the moment and
in heat of passion upon a sudden quarrel.
According to the doctor the injury was
sufficient in the ordinary course of nature
to cause death. Hon'ble Apex Court
observed as under:

"14. The question is whether the
appellant could be said to have caused
that particular injury with the intention of
causing death of the deceased. As the
totality of the established facts and
circumstances do show that the
occurrence had happened most
unexpectedly in a sudden quarrel and
without pre-meditation during the course

of which the appellant caused a solitary
injury, he could not be imputed with the
intention to cause death of the deceased or
with the intention to cause that particular
fatal injury; but he could be imputed with
the knowledge that he was likely to cause
an injury which was likely to cause death.
Because in the absence of any positive
proof that the appellant caused the death
of the deceased with the intention of
causing death or intentionally inflicted
that particular injury which in the
ordinary course of nature was sufficient to
cause death, neither Clause | nor Clause
Il of Section 300 IPC will be
attracted......"

Hon'ble Apex Court while setting
aside the conviction under section 302
convicted the accused under section 304
Part 1l and sentenced him to undergo
rigorous imprisonment for seven years.

22. In case of Pappu vs. State of
M.P. (2006) 7 SCC 391, the Hon'ble Apex
Court has observed as under;

...... The help of Exception 4 can
be invoked if death is caused (a) without
premeditation, (b) in a sudden fight; (c)
without the offender's having taken undue
advantage or acted in a cruel or unusual
manner; and (d) the fight must have been
with the person killed. To bring a case
within Exception 4 all the ingredients
mentioned in it must be found. It is to be
noted that the ‘fight" occurring in
Exception 4 to Section 300 IPC is not
defined in the IPC. It takes two to make a
fight. Heat of passion requires that there
must be no time for the passions to cool
down and in this case, the parties have
worked themselves into a fury on account
of the verbal altercation in the beginning.
A fight is a combat between two and more
persons whether with or without weapons.
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It is not possible to enunciate any general
rule as to what shall be deemed to be a
sudden quarrel. It is a question of fact and
whether a quarrel is sudden or not must
necessarily depend upon the proved facts
of each case. For the application of
Exception 4, it is not sufficient to show
that there was a sudden quarrel and there
was no premeditation. It must further be
shown that the offender has not taken
undue advantage or acted in cruel or
unusual manner. The expression 'undue
advantage' as used in the provision means
‘unfair advantage'.

It cannot be laid down as a rule
of universal application that whenever one
blow is given, Section 302 IPC is ruled
out. It would depend upon the weapon
used, the size of it in some cases, force
with which the blow was given, part of the
body it was given and several such
relevant factors.

Considering the factual
background in the case at hand it will be
appropriate to convict the appellant under
Section 304 Part Il IPC, instead of Section
302 IPC as has been done by the trial
court and affirmed by the High Court.
Custodial sentence of eight years would
meet the ends of justice. The appeal is
allowed to the aforesaid extent."”

23. On consideration of entire
evidence including the medical evidence, |
am of the view that the appellant has
rightly been convicted under section 304
Part 1l IPC. In the facts and circumstance
of the case that the appellant and all the
witnesses are real family members, so
before awarding sentence to the accused
each case has to be seen its special
circumstances and proper prospective. The
relevant factors are as under:-

a. Motive or previous enmity;
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b. Whether the incident had
taken place on the spur of the moment;

c. The intention/knowledge of
the accused while inflicting the blow or
injury;

d. Whether the death ensued
instantaneously or the victim died after
several days

e. The gravity, dimension and
nature of injury.

f. The age and general health
condition of the accused.

g. Whether the injury caused
without premeditation in a sudden fight;

h. The nature and size of weapon
used for inflicting the injury and the force
with which the blow was inflicted;

I. The criminal background and
adverse history of the accused;

j. Whether the injury inflicted
was not sufficient in the ordinary course of
nature to cause death but the death was be
caused of shock;

k. Number of other criminal
cases pending against the accused,;

I. Incident occurred within the
family members or close relations;

m. The conduct and behaviour of
the accused after the incident. Whether the
accused had taken the injured/ the
deceased to the hospital immediately to
ensure that he/she gets proper medical
treatment?

These are some of the factors
which can be taken into consideration
while granting an appropriate sentence to
the accused. The list of circumstances
enumerated above is only illustrative and
not exhaustive. In our considered view,
proper and appropriate sentence to the
accused is the bounded obligation and duty
of the court. The endeavour of the court
must be to ensure that the accused receives
appropriate sentence, in other words,
sentence should be according to the
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gravity of the offence. These are some of
the relevant factors which are required to
be kept in view while convicting and
sentencing the accused.

24. | am of the opinion that nature of
simple injury inflicted by the accused on
the part of the body on which it was
inflicted. The weapon used to inflict the
same and the circumstances in which the
injury was inflicted do not suggest that
appellant had any intention to Kkill the
deceased (real brother of appellant). All
that can be said is that the appellant had
the knowledge that injury inflicted by him
was sufficient to cause the death of the
deceased. The case would, therefore, more
appropriately fall under section 304 Part Il
IPC. So the appellant is rightly convicted
under Section 304 Part Il and 504 IPC.

25. As the appellant's family consists
of one minor daughter, two minor sons and
wife and all of whom dependent on him
and the appellant has no previous criminal
history.

26. So, considering the peculiar facts
and circumstances of the case. The appeal
is partly allowed and modifying the
sentence awarded to appellant.

27. The conviction provided under
section 304 Part Il is confirmed. As the
appellant is in jail since 01.02.2015
(during trial as well as appeal). | think that
the ends of justice would be served by
sentencing the appellant to rigorous
imprisonment for 5 years, under section
304 IPC Part-ll and one year
imprisonment under section 504 IPC and
both the sentence run concurrently. The
fine imposed by trial court with default
clause awarded to him shall remain
unaltered. It is made clear that the period

undergone in jail shall be adjusted in 5
years imprisonment.

28. The office is directed to transmit
back the record of the Lower Court with a
copy of judgment and order of this Court
for immediate compliance.
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Section 3 and 4 of the Probation of Offender
Act and Sections 360, 361 of Cr.PC. are
discussed.

Considering the fact that the accused has been
convicted only under Section 323 IPC and for
remaining offence he has been acquitted by
the learned trial court. It is a fit case in which
the benefit of probation may be given. The
reason being that there is no criminal history
alleged against the appellant, he is a farmer
and belongs to a very humble and village
background, the probation of Offender Act and
Sections 360 and 361 Cr.P.C. makes it
mandatory. On the part of the trial Court to
state reason for not according to benefit of
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probation in a case relating to an offence which
is punishable for less than 7 vyears
imprisonment. Accordingly, the impugned
judgment of conviction and sentence recorded
by the court below under Section 323 I.P.C. is
upheld. (para 12)

However, instead of sending the appellant
namely Rajjan to jail, he shall get the benefit
of Section 4 of the Probation of Offenders Act.
Consequently, the appellant shall file two
sureties with personal bonds to the effect that
he shall not commit any offence and shall
observe good behaviour and shall maintain
peace during the period of one year. If there is
breach of any of the conditions, he will subject
himself to undergo sentence before the
Magistrate. (para 13)

The appeal is disposed of. (E-2)
List of cases cited: -

1. Subhash Chand & ors. Vs St. of UP (2015
Law Suit (All) 1343)

2. Criminal Revision No. 1319 of 1999
(Hargovind & ors. Vs. State of U.P.)

3. St. of Mah. Vs. Jagmohan Singh Kuldip Singh
Anand & ors. (2004) 7 SCC 659

4. Jagat Pal Singh & ors. Vs. St. of Haryana,
AIR 2000 SC 3622

(Delivered by Hon’ble Pradeep Kumar
Srivastava, J.)

1. Heard Sri Santosh Kumar Mishra,
learned counsel for the appellant and
learned A.G.A. for the State and perused
the record.

2. This appeal has been preferred
against the judgment and order of
conviction dated 30.1.2014 passed by
Special Judge SC/ST (P.A.)/Act/Learned
Additional ~ Session  Judge,  Court
NO.94/2012 (State Vs. Rajjan), arising out
of Case Crime No. 321 of 2011, under
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Sections 323, 504, 506,1.P.C. and Section
3(1)X of SC/ST (PA) Act, Police Station
Pahari, District Chitrakoot, whereby the
accused-appellant was convicted and
sentenced for a period of six months
rigorous imprisonment for the offence
under Section 323 IPC along with fine of
Rs.1000/- and in default for one month.

3. Learned counsel for the appellant
has submitted that he is not inclined to
argue the case on merits and will seek the
benefit of probation as the appellant has
been convicted for the offence under
Section 323 IPC.

4. Learned counsel for the appellant
has relied upon the judgment in the case of
Subhash Chand & others Vs State of UP
(2015 Law Suit (All) 1343) and the
judgment passed in Criminal Revision
No. 1319 of 1999 (Hargovind & Others
vs. State of U.P.) passed by this Court on
11.01.20109.

Section 3 of the Probation of
Offenders Act reads as follows:

"3. Power of court to release
certain offenders after admonition.- When
any person is found gquilty of having
committed an offence punishable under
section 379 or section 380 or section 381
or section 404 or section 420 of the Indian
Penal Code, (45 of 1860) or any offence
punishable with imprisonment for not
more than two years, or with fine, or with
both, under the Indian Penal Code, or any
other law, and no previous conviction is
proved against him and the court by which
the person is found guilty is of opinion
that, having regard to the circumstances of
the case including the nature of the
offence, and the character of the offender,
it is expedient so to do, then,
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notwithstanding anything contained in any
other law for the time being in force, the
court may instead of sentencing him to any
punishment or releasing him on probation
of good conduct under section 4 release
him after due admonition.

Explanation.- For the purposes
of this section, previous conviction against
a person shall include any previous order
made against him under this section or
section 4."

5. Thus, this was the bounden duty of
the learned trial court and also the
appellate court to consider why they did
not proceed to grant the benefit of
Probation of Offenders Act. Section 4 of
the Probation of Offenders Act reads as
follows:

"4, Power of court to release
certain offenders on probation of good
conduct.-(1) When any person is found
guilty of having committed an offence not
punishable with death or imprisonment for
life and the court by which the person is
found guilty is of opinion that, having
regard to the circumstances of the case
including the nature of the offence and the
character of the offender, it is expedient to
release him on probation of good conduct,
then, notwithstanding anything contained
in any other law for the time being in
force, the court may, instead of sentencing
him at once to any punishment direct that
he be released on his entering into a bond,
with or without sureties, to appear and
receive sentence when called upon during
such period, not exceeding three years, as
the court may direct, and in the meantime
to keep the peace and be of good
behaviour:

Provided that the court shall not
direct such release of an offender unless it
is satisfied that the offender or his surety,

if any, has a fixed place of abode or
regular occupation in the place over which
the court exercises jurisdiction or in which
the offender is likely to live during the
period for which he enters into the bond.

(2)Before making any order
under sub-section (1), the court shall take
into consideration the report, if any, of the
probation officer concerned in relation to
the case.

(3) When an order under sub-
section (1) is made, the court may, if it is
of opinion that in the interests of the
offender and of the public it is expedient so
to do, in addition pass a supervision order
directing that the offender shall remain
under the supervision of a probation
officer named in the order during such
period, not being less than one year, as
may be specified therein, and may in such
supervision order, impose such conditions
as it deems necessary for the due
supervision of the offender.

(4) The court making a
supervision order under sub-section (3)
shall require the offender, before he is
released, to enter into a bond, with or
without sureties, to observe the conditions
specified in such order and such
additional conditions with respect to
residence, abstention from intoxicants or
any other matter as the court may, having
regard to the particular circumstances,
consider fit to impose for preventing a
repetition of the same offence or a
commission of other offences by the
offender.

(5) The court making a
supervision order under sub-section (3)
shall explain to the offender the terms and
conditions of the order and shall forthwith
furnish one copy of the supervision order
to each of the offenders, the sureties, if
any, and the probation officer concerned."
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6. A similar provision finds place in
the Code of Criminal Procedure. There,
Section 360 provides:

360. Order to release on
probation of good conduct or after
admonition :

(1) When any person not under
twenty- one years of age is convicted of an
offence punishable with fine only or with
imprisonment for a term of seven years or
less, or when any person under twenty-
one years of age or any woman is-
convicted of an offence not punishable
with death or imprisonment for life, and
no previous conviction is proved against
the offender, if it appears to the Court
before which he is convicted, regard being
had to the age, character or antecedents of
the offender, and to the circumstances in
which the offence was committed, that it is
expedient that the offender should be
released on probation of good conduct, the
Court may, instead of sentencing him at
once to any punishment, direct that he be
released on his entering into a bond with
or without sureties, to appear and receive
sentence when called upon during such
period (not exceeding three years) as the
Court may direct and in the meantime to
keep the peace and be of good behaviour:

Provided that where any first
offender is convicted by a Magistrate of
the second class not specially empowered
by the High Court, and the Magistrate is
of opinion that the powers conferred by
this section should be exercised, he shall
record his opinion to that effect, and
submit the proceedings to a Magistrate of
the first class, forwarding the accused to,
or taking bail for his appearance before,
such Magistrate, who shall dispose of the
case in the manner provided by sub-
section (2).

(2) Where proceedings are
submitted to a Magistrate of the first class
as provided by sub- section (1), such
Magistrate may thereupon pass such
sentence or make such order as he might
have passed or made if the case had
originally been heard by him, and, if he
thinks further inquiry or additional
evidence on any point to be necessary, he
may make such inquiry or take such
evidence himself or direct such inquiry or
evidence to be made or taken.

(3) In any case in which a
person is convicted of theft, theft in a
building,  dishonest  misappropriation
cheating or any offence under the Indian
Penal Code (45 of 1860 ), punishable with
not more than two years' imprisonment or
any offence punishable with fine only and
no previous conviction is proved against
him, the Court before which he is so
convicted may, if it thinks fit, having
regard to the age, character, antecedents
or physical or mental condition of the
offender and to the trivial nature of the
offence or any extenuating circumstances
under which the offence was committed,

instead of sentencing him to any
punishment, release him after due
admonition.

(4) An order under this section
may be made by any Appellate Court or by
the High Court or Court of Session when
exercising its powers of revision.

(5) When an order has been
made under this section in respect of any
offender, the High Court or Court of
Session may, on appeal when there is a
right of appeal to such Court, or when
exercising its powers of revision, set aside
such order, and in lieu thereof pass
sentence on such offender according to
law: Provided that the High Court or
Court of Session shall not under this sub-
section inflict a greater punishment than
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might have been inflicted by the Court by
which the offender was convicted.

(6) The provisions of sections
121, 124 and 373 shall, so far as may be,
apply in the case of sureties offered in
pursuance of the provisions of this section.

(7) The Court, before directing
the release of an offender under sub-
section (1), shall be satisfied that an
offender or his surety (if any) has a fixed
place of abode or regular occupation in
the place for which the Court acts or in
which the offender is likely to live during
the period named for the observance of the
conditions.

(8) If the Court which convicted
the offender, or a Court which could have
dealt with the offender in respect of his
original offence, is satisfied that the
offender has failed to observe any of the
conditions of his recognizance, it may
issue a warrant for his apprehension.

9 An offender, when
apprehended on any such warrant, shall
be brought forthwith before the Court
issuing the warrant, and such Court may
either remand him in custody until the
case is heard or admit him to bail with
sufficient surety conditioned on his
appearing for sentence and such Court
may, after hearing the case, pass sentence.

(10) Nothing in this section shall
affect the provisions of the Probation of
Offenders Act, 1958 (20 of 1958 ), or the
Children Act, 1960 (60 of 1960 ), or any
other law for the time being in force for
the treatment, training or rehabilitation of
youthful offenders."

Again, Section 361 reads as
below:

"361. Special reasons to be
recorded in certain cases.- Where in any
case the Court could have dealt with-

(@) an accused persons under
section 360 or under the provisions of the

Probation of Offenders Act, 1958 (20 of
1958), or

(b) a youthful offender under the
Children Act, 1960 (60 of 1960), or any
other law for the time being in force for
the treatment, training or rehabilitation of
youthful offenders, but has not done so, it
shall record in its judgment the special
reasons for not having done so."”

7. These statutory provisions very
emphatically lay down the reformatory
and correctional object of sentencing and
obligates the trial court as well as appellate
courts to give benefit of probation in fit
cases as  provided under law.
Unfortunately, this branch of law has not
been much utilized by the trial courts. It
becomes more relevant and important in
our system of administration of justice
where trial is often concluded after a long
time and by the time decision assumes
finality, the very purpose of sentencing
looses its efficacy as with the passage of
time the penological and social priorities
change and there remains no need to inflict
punishment of imprisonment, particularly
when the offence involved is not serious
and there is no criminal antecedent of the
accused person.The facts and given
circumstances in each case, the nature of
the crime, the manner in which it was
planned and committed, the motive for
commission of the crime, the conduct of
the accused, the nature of weapons used
and all other attending circumstances are
relevant facts which would enter into the
area of consideration. It is, therefore, the
duty of every court to award proper
sentence having regard to the nature of the
offence and the manner in which it was
executed or committed.

8. In this instant case, the court
below has not considered the probation
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law, although, the appellant was only
convicted for the offence under Section
323 1.P.C. for which the appellant was
convicted for the maximum period of six
months.  Therefore, the benefit of
probation could have been given in view
of the law referred above. But, while
awarding sentence this aspect was not
considered. The learned court below did
not even write a single word as to why the
benefit of this beneficial legislation was
not given to the accused whereas it was
mandatory to do so under the provisions of
Section 361 Cr.P.C. Moreover, the
occurrence relates to the year 2011 and
this appeal is pending since 2014 and
therefore, no purpose of justice will be
served if the appellant is sent to jail to
undergo the terms of sentence after lapse
of such long time.

9. In Subhash Chand Case (supra),
this court has emphatically laid down the
need to apply the law of probation and
give benefit of the beneficial legislation to
accused persons in appropriate cases. This
court issued following directions to all trial
courts and appellate courts:

"30. It appears that the aforesaid
beneficial legislation has been lost sight of
and even the Judges have practically
forgotten this provision of law. Thus,
before parting with the case, this Court
feels that I will be failing in discharge of
my duties, if a word of caution is not
written for the trial courts and the
appellante courts. The Registrar General
of this Court is directed to circulate copy
of this Judgement to all the District Judges
of U.P., who shall in turn ensure
circulation of the copy of this order
amongst all the judicial officers working
under him and shall ensure strict
compliance of this Judgement. The District
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Judges in the State are also directed to
call for reports every months from all the
courts, i.e. trial courts and appellate
courts dealing with such matters and to
state as to in how many cases the benefit
of the aforesaid provisions have been
granted to the accused. The District
Judges are also directed to monitor such
cases personally in each monthly meeting.
The District Judges concerned shall send
monthly statement to the Registrar
General as to in how many cases the trial
court/appellate court has granted the
benefit of the aforesaid beneficial
legislation to the accused. A copy of this
order be placed before the Registrar
General for immediate compliance."

10. In addition to the above judgment
of this Court, | perused the judgment of
Hon'ble the Apex Court in State of
Maharashtra Vs. Jagmohan Singh
Kuldip Singh Anand & others (2004) 7
SCC 659 in which, giving the benefit of
Probation of Offenders Act, 1958, the
Court has observed as below:

"The learned counsel appearing
for the accused submitted that the accident
is of the year 1990. The parties are
educated and neighbors. The learned
counsel, therefore, prayed that benefit of
the Probation of Offenders Act, 1958 may
be granted to the accused. The prayer
made on behalf of the accused seems to be
reasonable. The accident is more than ten
years old. The dispute was between the
neighbors over a trivial issue of claiming
of drainage. The accident took place in a
fit of anger. All the parties educated and
also distantly related. The accident is not
such as to direct the accused to undergo
sentence of imprisonment. In our opinion,
it is a fit case in which the accused should
be released on probation by directing them
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to execute a bond of one year for good
behaviour."

11. Similarly, in Jagat Pal Singh &
others Vs. State of Haryana, AIR 2000
SC 3622, the Hon'ble Apex Court has
given the benefit of probation while
upholding the conviction of accused
persons under Sections 323, 452, 506 IPC
and has released the accused persons on
executing a bond before the Magistrate for
maintaining good behaviour and peace for
the period of six months.

12. Considering the fact that the
accused has been convicted only under
Section 323 IPC and for remaining offence
he has been acquitted by the learned trial
court. | find it to be a fit case in which the
benefit of probation may be given. The
reason being that there is no criminal
history alleged against the appellant, he is
a farmer and belongs to a very humble and
village background, the probation of
Offender Act and Sections 360 and 361
Cr.P.C. makes it mandatory. On the part of
the trial Court to state reason for not
according to benefit of probation in a case
relating to an offence which is punishable
for less than 7 years imprisonment.
Accordingly, the impugned judgment of
conviction and sentence recorded by the
court below under Section 323 I.P.C. is
upheld.

13. However, instead of sending the
appellant namely Rajjan to jail, he shall
get the benefit of Section 4 of the
Probation of Offenders Act. Consequently,
the appellant shall file two sureties with
personal bonds to the effect that he shall
not commit any offence and shall observe
good behaviour and shall maintain peace
during the period of one year. If there is
breach of any of the conditions, he will

subject himself to undergo sentence before
the Magistrate. The bonds and sureties
aforesaid be filed by the accused person
within two months from the date of the
Judgment as per law and Rules.

14. With the above modification, the
appeal is accordingly disposed of finally.

15. Office is directed to send the
certified copy of this judgment along with
lower court record to the court concerned
for information and necessary action.
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Therefore, what actually had happened in that
room could only be in the specific knowledge of
appellant and, therefore, by virtue of Section
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106 of the Indian Evidence Act, appellant was
required to explain as to how and in what
circumstances deceased had died and if no
reasonable and acceptable explanation is given
by the appellant or a false explanation is
coming from his side, adverse inference will be
drawn against him. On the basis of evidence on
record a presumption as provided under
Section 113-B of the Indian Evidence Act could
be drawn against appellant that he has caused
the dowry death of deceased. He has also
failed to rebut this statutory presumption and,
therefore, his conviction under Sections 304-B,
498-A and 201 of IP.C. is liable to be
sustained. (para 22)

Keeping into mind, the aforesaid proposition of
law laid down by the Court in the
aforementioned cases and having regard to the
totality of facts and circumstances of this case,
we are of the considered opinion that justice
would be served, if we alter the sentence of
the appellant from life imprisonment to that of
12 years. (para 30)
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2010 and 941 of 2010 are allowed. (E-2)
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1. Heard learned counsel for the
appellants and learned A.G.A. for the State
and perused the record.

2. Criminal Appeal No. 941 of 2010
has been filed by appellant-Kamlendra
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Dwivedi, Appeal No. 254 of 2010 has
been filed by the appellants-Raghvendra
Dwivedi @ Raghvendra Prasad Dwivedi
& Smt. Usha Devi and Criminal Appeal
No. 886 of 2010 has been filed by
appellants-Krishnanand Dwivedi & Smt.
Poonam against the judgment and order
dated 01.02.2010 passed by learned
Additional District & Sessions Judge,
Court No.7, Raebareli in Sessions Trial
No. 279 of 2005, arising out of Case
Crime No. 60 of 2005, under Sections
498-A, 304-B, 201 of I.P.C. & Section %
of Dowry Prohibition Act, Police Station
Maharajganj, District Raebareli, whereby
all the appellants have been convicted
under Sections 498-A, 304-B, 201 of
I.P.C. & Section 4 of Dowry Prohibition
Act, while other co-accused Atulendra
was acquitted of the charges under Section
304-B, 498-A of I.P.C.

Appellant Kamlendra Dwivedi
being the husband of the deceased was
sentenced under Section 304-B for life
imprisonment and under Section 498-A for
02 years' rigorous imprisonment and fine
of Rs. 1500/- and also under Section 201
I.P.C. for 02 years rigorous imprisonment
and fine of Rs. 1500/-, while for the
offence under Section 4 of the Dowry
Prohibition Act he is sentenced for 03
months rigorous imprisonment and fine of
Rs. 500 and in default to undergo further
imprisonment for 09 months.

Appellants Raghvendra
Dwivedi, Krishnanand Dwivedi, Smt.
Usha Devi and Smt. Poonam were
sentenced under Section 498-A for
rigorous imprisonment of 02 years and
fine of Rs. 1500/-, under Section 304-B for
10 years' rigorous imprisonment and under
Section 201 I.P.C. for rigorous

imprisonment of 02 years and fine of Rs.
1500/- and under Section 4 of the Dowry
Prohibition Act for 03 months rigorous
imprisonment and fine of Rs. 500/- with
default imprisonment of 09 months.

Above Criminal Appeals No.
941 of 2010, 254 of 2010 and 886 of 2010,
for the purpose of convenience and to
avoid the repetition in appreciation of the
evidence available on record are being
decided by this common Judgment.

Earlier criminal appeal No. 887
of 2010 was filed by mother-in-law Meena
Kumari, which has been abated on account
of her death vide order dated 10.11.2010
passed in that appeal.

3. The prosecution case in nutshell is
that an FIR was lodged by informant
Chandra Bhal Dwivedi against appellants
and co-accused Atulendra on 22.06.2005
at 22:10 hours at Police Station Kotwali
Maharajganj, Sub District Maharajganj,
District Raebareli stating therein that her
daughter Poornima was married to
appellant Kamlednra Dwivedi son of late
Anjani Kumar Dwivedi, resident of
Village Salethu, Police Station
Maharajganj, District Raebareli and
adequate dowry was given in her marriage.
When Poonam, first time came back from
her matrimonial home she informed that
her husband Kamlendra and his above
mentioned family members are demanding
a motorcycle and Rs. 20,000/- in cash for
the purpose of establishing a shop for her
husband and also treating her with cruelty.
They consoled her that by the passage of
time everything shall be allright. When she
went to her matrimonial home for the
second time appellants again started
demanding dowry and also started beating
her and treating her with cruelty on non-
fulfillment of demand of dowry. Informant
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along with his brother-in-law Ram Kumar
Mishra and Sanjay Kumar went to the
matrimonial home of his daughter for the
purpose of "Vidai', where all appellants
demanded dowry and threatened them that
if their demand is not fulfilled in the next 4
to 5 months, they will have to bear the
consequences. They tried hard to make
them understand and also requested not to
treat Poonam with cruelty and they will do
everything to meet their demand, but they
did not sent Poonam with them. On
21.06.2005 at about 9:00 pm., Raghvendra
informed him to come immediately as the
daughter of the informant is in miserable
condition. He immediately rushed to the
matrimonial home of her daughter and
found that her daughter had been burnt
alive after being assaulted and her body
had been hanged from the ledge, but her
feets were resting on the ground.

On the basis of the above
application, (Exhibit-ka-1), the First
Information Report (Exhibit-ka-10) was
lodged against all above mentioned
appellants and Atulendra under Sections
498-A, 304-B of I.P.C. and Section ¥
Dowry Prohibition Act at Case Crime No.
60 of 2005 at Police Station Kotwali
Maharajganj, District Raebareli. The
substance of this information was entered
in the General Diary (Exhibit-ka-11) at
Serial No.-41 at 22:10 hours on
22.06.2005 and the investigation of the
case was entrusted to Circle Officer of
Police Maharajganj.

4. The inquest (Exhibit-ka-8) of the
dead body of the deceased Poonam was
done by Shri Ved Prakash Tripathi, the
then "Tehsildar', Maharajganj in the
presence of S.H.O. Kotwali Maharajganj.
He also prepared a recovery memo of

"rope' as well as of blood stained and
simple soil (Exhibit-ka-4 & 5). He also
prepared necessary papers for the
postmortem of the dead body of Poonam
i.e. Photo Lash, Challan Lash, Chitthi
C.M.O., Chitthi R.I. (Exhibit-ka-6 to Ka-
9) and after properly sealing the dead
body, sent the same for postmortem.

5. The postmortem on the dead body
of Poornima @ Poonam was performed by
Dr. Rajendra Sharma (P.W.-4) on
22.06.2005 at 4:15 pm. at District
Hospital, Raebareli, who also prepared the
postmortem report (Exhibit-ka-2). He
found the age of the deceased to be about
23 years and the deceased was found to be
of average built. Her eyes and tongue were
protruded, whole face, fore-arms, hands,
chest, abdomen and both lower limbs were
found burnt showing first to second
degrees of burn. Fluid vesicles were found
present on the body of the deceased in
burnt areas and line of redness was also
found present. A ligature mark was also
found present below the thyroid cartilage
interrupted at the back of neck. Rigor
mortis was found passed in upper limbs
and was present in lower limbs. One
lacerated wound was also found in lower
part of vagina in between vagina and anus.

On internal examination, brain
and its membrances were found congested,
sooth particles were found present in
larynx, trachea. Right chamber of the heart
was found full and left was found empty.
Skin of the abdomen was found burnt and
70 ml. of semi-digested food was found in
the stomach. Gases were found in small
intestine while in large intestine, gases and
faecal matter was found. Liver was found
congested weighing about 1200 grams and
the gall bladder was found half full. Spleen
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and kidneys were congested and in the
opinion of the Doctor, the cause of death
was shock due to ante-mortem burn
injuries.

6. The Investigating Officer of the
case namely Shri Charan Pal Singh, Circle
Officer of the Police recorded the
statement of informant Shri Chandra Bhal
Dwivedi, Smt. Kusum Trivedi, Shri Sanjay
Kumar Mishra, Shri Subhash Trivedi and
also prepared the Site Plan (Exhibit-ka-12)
and also collected the postmortem report
and inquest report. He also recorded the
statement of witness Ram Naresh Tiwari,
Rajeev, Shailendra Kumar Tiwari, Vishnu
Kant Dwivedi, Smt. Saira Bano and Dr.
Rajendra Sharma and also the statement of
appellant Kamlendra Dwivedi @
Vidyanand Dwivedi, Head Constable
Suresh Kumar Shukla. He also recorded
the statements of accused persons
Krishnanand Dwivedi and Smt. Poonam as
well as of appellant Raghvendra, Smt.
Meena Kumari, Smt. Usha Devi and
Atulendra Kumar. On 14.07.2005, the
statement under Section 164 Cr.P.C. of
Smt. Poonam and Krishnanand was
recorded, a copy of which was made by
him in the case diary and after finding
sufficient evidence against all accused
persons, he submitted the Charge-Sheet
(Exhibit-ka-13)  against them  under
Sections 498-A, 304-B of I.P.C. and
Section 4 of the Dowry Prohibition Act.

7. The case being triable by the Court
of Sessions was committed to it and the
trial Court after hearing the prosecution
and appellants framed charges against all
accused persons under Sections 498-A,
304-B of I.P.C. and Section 4 of the
Dowry Prohibition Act. All appellants
denied the charges and claimed trial.

Prosecution in order to prove its
case beyond all reasonable doubt against
the appellants and other accused person
Atulendra Dwivedi placed reliance on
following documentary evidence:-

Written  Application  (Tehrir
F.I.R.), Exhibit-ka-1, Postmortem Report
of deceased Poornima @ Poonam,
Exhibit-ka-2, Inquest Report, Exhibit-ka-3,
Seizure memo of Rope and blood stained
and simple soil, Exhibit-ka-4 and Exhibit-
ka-5, Photo Lash, Exhibit-ka-6, Challan
Lash, Exhibit-ka-7, Chitthi C.M.O.,
Exhibit-ka-8, Chitthi R.l., Exhibit-ka-9,
Chick F.I.R., Exhibit-ka-10, G.D. Qayami,
Exhibit-ka-11, Site Plan, Exhibit-ka-12,
Charge-Sheet, Exhibit-ka-13.

Prosecution in addition to the
above documentary evidence also
produced following witnesses:- P.W.-
1/Chandra Bhal Trivedi (Informant), P.W.-
2/Kusum  Trivedi (Mother of the
informant/deceased), P.W.-3/Ram Naresh
Tiwari (Witness), P.W.-4/Dr. Rajendra
Sharma  (Doctor, who  performed
postmortem), P.W.-5/Ved Prakash
Tripathi, (Tehsildar, who conducted
inquest), P.W.-6/Constable Ram Prasad
Saroj (Scribe of the Chick FIR and G.D.),
P.W.-7/AP. Singh (First Investigating
Officer), P.W.-8/Shri Charan Pal Singh
(Second Investigating Officer).

8.  After the completion of the
prosecution evidence, statement of all
appellants was recorded by the trial Court.
In their statement, recorded under Section
313 of the Cr.P.C., all accused persons
have admitted the fact of solemnization of
marriage of deceased Poonam @
Poornima with appellant Kamlendra
Dwivedi one year before the incident.
They denied the other evidence produced
by the prosecution and stated that fake
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documentary evidence has been prepared
to falsely implicate them. Appellant
Kamlendra Dwivedi has stated that in the
morning of the fateful day, there was some
verbal altercation between him and his
wife Poornima and thereafter he left his
home without eating anything in order to
meet his nephew Atulendra and returned
late in the night at about 8:00 pm. and
found that her wife had committed suicide.
He informed the police as well as his
father-in-law. He further stated that after
postmortem his father-in-law started
demanding Rs.1 lac to which he denied
and in consequence thereof he has been
falsely implicated.

Appellant Raghvendra in his
statement, recorded under Section 313 of
the Cr.P.C., has stated that he after
constructing his own house, is residing at
Village Atrehta, Maharajganj since 1997.
He is working at Gramin Bank and at the
time of incident he was on duty at
Chandapur Branch of the Bank and he has
been falsely implicated.

Appellant  Krishnanand has
stated that he is residing separately from
Kamlendra since 1998 and all properties
between them have been partitioned in the
year 2003. At the time of the incident, he
had gone to Maharajganj to collect
"Tahbazari’ and he has been falsely
implicated.

Smt. Meena Devi in her
statement under Section 313 of the Cr.P.C.
has stated that in the year 2003, the
ancestral house and the agricultural land of
her husband was partitioned between
herself and her sons and she got Y4th share
in agricultural land, Since then, she had
been living separately from Kamlendra
and at the time of incident she had gone to
the house of a co-villager to participate in
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"Akhand Ramayan' and she had been
falsely implicated.

Appellant Usha Devi in her
statement recorded under Section 313 of
the Cr.P.C, has stated that since 1997, she
had been living separately at Village
Atrehta, Maharajganj along with her
husband and children and she had been
falsely implicated. Similarly, appellant
Poonam Devi stated in her statement
recorded under Section 313 of the Cr.P.C.
that she had been living separately from
Kamlendra for the last 12-13 years and at
the time of incident she was in other
Village to participate in "Akhand Ramayan
Path'.

9. In addition to their statement
under Section 313 of the Cr.P.C,
appellants have also produced witnesses

D.W.-1/Mohd. Israr, D.W.-2/Vinod
Kumar (Lekhpal), D.W.-3/Bhoopendra
Bahadur Singh, Manager, Chandapur

Branch of Gramin Bank, D.W.-4/Smt.
Sharda Singh Village Pradhan, Atrehta and
in documentary evidence, has produced 09
documents in list 14-ka and also recalled
prosecution witness No.6/Constable Ram
Prasad Saroj, who proved Exhibit-kha-1,
G.D. No.-5.

10. The trial Court after appreciating
the evidence on record found that the
prosecution has been able to prove its case
against above mentioned appellants
beyond all reasonable doubt and,
therefore, convicted the appellants for the
offences under Sections 498-A, 304-B,
201 of LP.C. & Section 4 of Dowry
Prohibition Act, in the manner described
in the second paragraph of this judgment,
however, the trial Court came to the
conclusion that the prosecution has not
been able to prove its case beyond
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reasonable  doubt against  accused
Atulendra and, therefore, acquitted him of
all the charges levelled against him.

11. Aggrieved by the judgment and
order of conviction and sentence dated
01.02.2010, the appellants have challenged
the same in this appeal.

12. Learned counsel for the
appellants submits that the trial Court has
convicted the appellants purely on the
basis of "surmises and conjectures' and
has also failed to appreciate the evidence
available on record in right perspective.

He further submits that the trial
Court has ignored the major contradictions
present in the testimony of prosecution
witnesses and has also not taken note of
the fact that P.W.-2/Smt. Kusum Trivedi
has contended in her statement that
deceased did not tell her about any
demand of dowry made by the appellants
and, therefore, the trial Court appreciated
the evidence in a mechanical manner. He
pointed out that appellant No.l-
Raghvendra Dwivedi was a Bank
employee and was posted in Baroda
Gramin  Bank, Branch  Chandapur,
Raebareli at the time of incident and was
also on duty at the time of incident. The
Bank Manager of the relevant branch has
been produced as D.W.-3, who has
testified that the appellant Raghvendra
Dwivedi was present in Bank on
21.06.2009 from 9:30 am. till 5:00 pm. He
has also proved the Attendance Register of
the Bank, but the trial Court has misread
his evidence.

It is next submitted that the trial
Court, despite there being sufficient
evidence, ignored the fact that Raghvendra

Dwivedi had also purchased a plot at Village
Atrehta. He had constructed a house there and
was residing there with her wife Smt. Usha
Devi since 1997. Contrary to this, findings of
the trial Court in respect of separate living of
appellant Raghvendra Dwivedi is contrary to
the evidence on record.

It is further submitted that it was
apparent and established on record that the
appellants Raghvendra, Krishnanad, Smt.
Poonam, Smt. Usha and Smt. Meena Kumari
were living separately from Kamlendra
Dwivedi, therefore, there was no occasion for
the trial Court to convict all the appellants for
the offence under Section 304-B and 498A of
I.P.C. and Section 4 of the Dowry Prohibition
Act, as other appellants except Kamlendera
could not be the beneficiary of any dowry and
were not in a position to treat the deceased
with cruelty.

It is next submitted that the
evidence of the prosecution is not so
strong that on the basis of which,
conviction of appellants could be sustained
and, therefore, keeping in view the
evidence available on record, the
appellants are liable to be acquitted of all
the charges framed against them.

It is also submitted that appellant
Kamlendera has been sentenced for life
imprisonment for the offence under
Section 304-B and the reasons given by
the trial Court for inflicting the maximum
penalty are not cogent and trial Court
failed to understand the fact that instant
case is not of a rare specie and therefore
the sentence of the appellant Kamlendera
under Section 304-B I.P.C. be altered from
life imprisonment to the sentence already
undergone as the appellant has already
undergone sentence of more than 10 years.

Learned counsel for the
appellants has relied on following case
laws:-
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1. Anil Kumar Vs. State of U.P
[2018 JIC (Supp.) 657 (AlD].

2. Mohammad & Ors. Vs. State
of U.P. [2018 (1) JIC 693 (AID)].

3. Chandra Prakash Rathur Vs.
State of U.P. [2018 (3) JIC 560 (AID].

4. Ahsan & Anr. Vs. State of
U.P. [2019 (1) JIC 660 (All)].

5. Hari Om Vs. State of Haryana
and another (2015) 1 Supreme Court
Cases (Cri) 141.

6. Baijnath and others Vs. State
of Madhya Pradesh (2017) 1 Supreme
Court Cases (Cri) 225.

7. Shailendra Vs. State of U.P.
[2018 JIC (Supp.) 54(AID].

8. Badam Singh Vs. State of U.P.
[2018 JIC (Supp.) 861 (AlD].

9. Balram & Anr. Vs. State of
U.P. [2018 JIC (Supp.) 1015 (AID].

13. Per contra, learned A.G.A. submits
that the trial Court after taking into
consideration and appreciating the evidence
available on record in its totality has
convicted the appellants for the offence
committed by them. Therefore, there is no
illegality or irregularity either in the
marshalling of facts or in appreciation of
evidence by the Court below.

It is next submitted that to prove
offence under Section 304-B of I.P.C.
ingredients mentioned therein are required
to be proved by the prosecution and if the
prosecution has succeeded in establishing
the ingredients of Section 304-B I.P.C.
then by virtue of application of Section
113-B of the Indian Evidence Act, a
presumption shall be drawn against
appellants that they have committed the
dowry death. Therefore, no illegality has
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been committed by the trial Court in
convicting the appellants and the appeal of
the appellants is liable to be dismissed.

14. Prosecution in order to prove its
case before the trial Court has produced 8
witnesses. P.W.-1/Chandra Bhal
Dwivedi who is the father of the deceased
has stated that her daughter Poornima @
Poonam was married to Kamlendra
Dwivedi on 23.04.2004. They gave
adequate dowry in her marriage but from
the beginning of her marriage, her mother-
in-law, Jeth Raghvendra, Jethani Usha,
Atulendra and another Jeth Krishnanand
and Jethani Poonam started demanding Rs.
20,000/- in cash and a motorcycle and
started treating her daughter with cruelty
on non-fulfillment of such demand. When
they brought Poornima to their house, she
told them that the above mentioned
accused persons are demanding Rs.
20,000/- and a motorcycle and also
treating her with physical cruelty. He
consoled her daughter that by the passage
of time everything shall be allright.
Raghvendra Dwivedi also came to his
house for the purpose of "Vidai', but after
"Vidai' she was again ill-treated for
demand of dowry and was also physically
assaulted. It is further stated by him that in
the month of May, 2005, he along with his
brother-in-law Rajkumar Mishra and a
close relwqative Sanjay Kumar Bajpayee
went to perform the "vidai' of Poornima at
Village Salethu, where accused persons
demanded dowry and asked him to part
with the dowry and "Vidai Ceremony'
could only be performed then. They
threatened that if in the next 4-5 months, a
motorcycle and Rs. 20,000/- are not
arranged then they will have to face the
consequences. They asked them not to
treat Poornima with cruelty and that they
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will arrange whatever they could. On
21.06.2005 at about 9:00 pm., Raghvendra
Dwivedi made a call at the shop, where he
is working and asked him to come to the
Village as the condition of the Poornima
was bad. He along with his wife and son
and brother-in-law Suresh rushed to
Village Salethu and arrived there at 7:00
am. and saw that after burning her
daughter they had placed her in hanging
condition on a "Ledge' (Chajja). No
person from her in-law's house was
present there. He lodged the First
Information Report, (Exhibit-ka-1) at P.S.
Maharajgan;.

P.W.-2/ Kusum Trivedi is the
mother of the deceased Poornima @
Poonam, has corroborated the statement of
P.W.-1/ Chandra Bhal Trivedi, pertaining
to the solemnization of marriage of her
daughter with Kamlendra Dwivedi on
23.04.2004 and the cruelty committed by
the appellants on her for demand of
Rs.20,000/- and motorcycle. She also
stated that on 21.06.2005, Raghvendra
telephonically informed them about the
bad condition of their daughter and they
reached the matrimonial home of her
daughter in the morning at about 6:00 pm.
and saw that her daughter was hanging
from the "Ledge' (Chajja).

P.W.-3/Ram Naresh Tiwari is
the witness who arranged this marriage
who stated that he was instrumental in
solemnization of this marriage, which was
solemnized in the year 2004. No demand
of dowry was made by the appellants
before marriage and even after the
solemnization of marriage, no such
demand has also been made in his
presence. This witness has proved his
signatures on "Panchnama'.

P.W.-4/Dr. Rajendra Sharma
has stated to have conducted the
postmortem on the dead body of deceased
Poornima @ Poonam on 22.06.2005 at
4:15 pm. which was brought by Constable
Sarvdev Trivedi and Constable Rajesh
Pandey of Police Station Maharajganj,
Raebareli. He has proved the postmortem
report in his handwriting and signature as
Exhibit-ka-2.  The details of the
postmortem report including the injuries
found on the person of the deceased has
been elaborately discussed and reproduced
at Para 5 of this judgment, herein-before.

P.W.-5/Ved Prakash Tripathi
was Tehsildar Maharajganj, District
Raebareli at relevant point of time. He
stated to have prepared the "Panchnama’
and proved the same as Exhibit-ka-3 in his
hand writing and signatures. He has also
proved the seizure memo of a "rope' and
also the seizure memo pertaining to simple
and blood stained soil from the spot as
Exhibit-ka-4 & 5. He has also proved
preparation of Photo Lash, Challan Lash,
Chitthi C.M.O., Chitthi R.l. and proved
the same in his hand writing and
signatures as Exhibit-ka-6 to Exhibit-ka-9.

P.W.-6/Constable Ram Prasad
Saroj of Police Station Maharajganj is the
witness who registered the FIR and
prepared the chick. He has stated that on
22.06.2005, he was posted as Constable
Clerk at P.S. Maharajganj, District
Raebareli and prepared Chick on the basis
of the application, Exhibit-ka-1 and proved
the same as Exhibit-ka-10 under his hand
writing and signatures. He also prepared
the G.D. Serial No. 41 time 22:10 hours
dated 22.06.2005 in his hand writing as
Exhibit-ka-11.

P.W.-7/Shri A.P. Singh was the
Circle Officer Police Tiloi on 23.06.2005.
He stated that as the then Circle Officer,
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Police Maharajganj was on leave, he was
his link officer and he took the
investigation of the case in that capacity
and collected the copy of application,
Chick FIR and also the copy of General
Diary and has written the first "parcha’ of
the C.D.

P.W.-8/Shri Charan Pal Singh
is the second Investigating Officer of the
crime, who stated in his evidence that on
25.06.2005, he recorded the statement of
witness Chandra Bhal Dwivedi, Smt.
Kusum Trivedi, Shri Sanjay Kumar
Mishra, Shri Shubhash Trivedi and also
inspected the spot and prepared the Site
Plan in his hand writing and signatures and
proved the same as Exhibit-ka-12. He
further stated to have arrested the accused
Kamlendra Kumar @ Vidyanand Dwivedi
and recorded his statement and after
recording the statement of the witnesses
and recording of the statement of Poonam
and Krishnanand under Section 161 of the
Cr.P.C., submitted the charge-sheet against
accused persons under his signatures and
his hand writitng.

15. The appellants also produced 04
defence witnesses namely D.W.-1/Mohd.
Israr, D.W.-2/Vinod Kumar, D.W.-
3/Bhoopendra Bahadur Singh and D.W.-
4/Smt. Sharda Singh.

D.W.-1/Mohd. Israr in his
statement has stated that he was the
"Pradhan’ of Village Salethu for the last
five years and knew Krishnanand very
well.  He further  submitted that
Krishnanand was residing separately from
his brother Kamlendra for the last 10-11
years, while Raghvendra was residing at
Village Atrehta, Maharajganj for last 12
years of the incident and hadalso
constructed a house there. He also stated
that Krishnanand was residing in Village

Atrehta with his family and all three
brothers have got all the assets of their
father partitioned in between them and
Krishnanand was not having any concern
with either Kamlendra or his family.

D.W.-2/Vinod Kumar is
"Lekhpal' of Tehsil Maharajganj, District
Raebareli, who has proved that the
agricultural land of Raghvendra Dwivedi,
Krishnanand, Kamlendra Kumar had been
partitioned in between them in the revenue
records. He also filed an extract of
"Khatauni' as Paper No. 153-Kha, which
had been issued on 06.08.2009.

D.W.-3/Shri Bhoopendra
Bahadur Singh is Branch Manager,
Chandpur Branch, Uttar Pradesh Gramin
Bank, Raebareli, who has stated that on
21.06.2005, he was Branch Manager of the
aforesaid branch and accused/appellant
Raghvendra Prasad was working there as
Process Server. He also stated to have
brought the Attendance Register with him
and also stated that the said register was
maintained in due course. He stated that on
21.06.2005, Raghvendra Prasad was at his
duty in the Bank from 9:30 in the morning
till 5:00 in the evening. He has also
produced an attested copy of the
Attendance Register and also proved the
same as Exhibit-kha-3.

D.W.-4/Smt. Sharda Singh is
the Pradhan of Village Atrehta. She stated
that appellant Raghvendra Prasad was
known to her and he had been living at
Village Atrehta along with his family since
1997 by constructing a house there.

We have perused the evidence
available on record. A perusal of definition
of dowry death as provided under Section
304-B of I.P.C. would reveal that if it is
proved that death of a women is caused by
any burn or bodily injury or occurs
otherwise than under normal



98 INDIAN LAW REPORTS ALLAHABAD SERIES

circumstances within 07 years of her
marriage and it is shown that soon before
her death she was subjected to cruelty or
harassment by her husband or his relatives
and such cruelty or harassment was for or
in connection with demand of dowry and
such cruelty or harassment was soon
before her death, then it shall be obligatory
on the Court to raise a presumption that
the accused person(s) have caused the
dowry death.

In Baijnath and Ors. vs. State
of Madhya Pradesh reported in
MANU/SC/1501/2016 Honble Suprme
Court while considering the requirement
of section 304B 1.P.C. opined as under :

"27. The evidence on record and
the competing arguments have received
our required attention. As the prosecution
is on the charge of the offences envisaged
in Sections 304B and 498A of the Code,
the provisions for reference are extracted
hereunder:

304B. Dowry death.-(1) Where
the death of a woman is caused by any
burns or bodily injury or occurs otherwise
than under normal circumstances within
seven years of her marriage and it is
shown that soon before her death she was
subjected to cruelty or harassment by her
husband or any relative of her husband
for, or in connection with, any demand for
dowry, such death shall be called "dowry
death”, and such husband or relative shall
be deemed to have caused her death.

Explanation.-For the purpose of
this Sub-section, "dowry" shall have the
same meaning as in Section 2 of the
Dowry Prohibition Act, 1961 (28 of 1961).

(2) Whoever commits dowry
death shall be punished with imprisonment
for a term which shall not be less than

seven years but which may extend to
imprisonment for life.

498A. Husband or relative of
husband of a woman subjecting her to
cruelty.--Whoever, being the husband or
the relative of the husband of a woman,
subjects such woman to cruelty shall be
punished with imprisonment for a term
which may extend to three years and shall
also be liable to fine.

Explanation.--For the purpose of
this section, "cruelty"” means--

(a) any wilful conduct which is
of such a nature as is likely to drive the
woman to commit suicide or to cause
grave injury or danger to life, limb or
health (whether mental or physical) of the
woman; or

(b) harassment of the woman
where such harassment is with a view to
coercing her or any person related to her
to meet any unlawful demand for any
property or valuable security or is on
account of failure by her or any person
related to her to meet such demand.

28. Whereas in the offence of
dowry death defined by Section 304B of
the Code, the ingredients thereof are:

(i) death of the woman
concerned is by any burns or bodily injury
or by any cause other than in normal
circumstances and

(it) is within seven years of her
marriage and

(iii) that soon before her death,
she was subjected to cruelty or harassment
by her husband or any relative of the
husband for, or in connection with, any
demand for dowry.

the offence Under Section 498A

of the Code is attracted qua the husbhand
or his relative if she is subjected to cruelty.
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The explanation to this Section exposits
"cruelty” as:

(i) any wilful conduct which is of
such a nature as is likely to drive the
woman to commit suicide or to cause
grave injury or danger to life, limb or
health (whether mental or physical) or
"Tahbazari' "Tahbazari' "Tahbazari'

(ii) harassment of the woman,
where such harassment is with a view to
coercing her or any person related to her
to meet any unlawful demand for any
property or valuable security or is on
account of failure by her or any person
related to her to meet such demand.

29. Patently thus, cruelty or
harassment of the lady by her husband or
his relative for or in connection with any
demand for any property or valuable
security as a demand for dowry or in
connection therewith is the common
constituent of both the offences.

30. The expression "dowry" is
ordained to have the same meaning as in
Section 2 of the Dowry Prohibition Act,
1961. The expression ‘“cruelty”, as
explained, contains in its expanse, apart
from the conduct of the tormentor, the
consequences precipitated thereby qua the
lady subjected thereto. Be that as it may,
cruelty or harassment by the husband or
any relative of his for or in connection
with any demand of dowry to reiterate is
the gravamen of the two offences.

31. Section 113B of the Act
enjoins a statutory presumption as to
dowry death in the following terms:

113B. Presumption as to dowry
death.-When the question is whether a
person has committed the dowry death of a
woman and it is shown that soon before
her death such woman has been subjected
by such person to cruelty or harassment
for, or in connection with, any demand for

dowry, the Court shall presume that such
person had caused the dowry death.

Explanation.-For the purpose of
this section, "dowry death" shall have the
same meaning as in Section 304B of the
Indian Penal Code (45 of 1860)

32. Noticeably this presumption
as well is founded on the proof of cruelty
or harassment of the woman dead for or in
connection with any demand for dowry by
the person charged with the offence. The
presumption as to dowry death thus would
get activated only upon the proof of the
fact that the deceased lady had been
subjected to cruelty or harassment for or
in connection with any demand for dowry
by the accused and that too in the
reasonable contiguity of death.

Such a proof is thus the
legislatively mandated prerequisite to
invoke the otherwise statutorily ordained
presumption of commission of the offence
of dowry death by the person charged
therewith.

33. A conjoint reading of these
three provisions, thus predicate the burden
of the prosecution to unassailably
substantiate the ingredients of the two
offences by direct and convincing evidence
S0 as to avail the presumption engrafted in
Section 113B of the Act against the
accused. Proof of cruelty or harassment by
the husband or her relative or the person
charged is thus the sine qua non to inspirit
the statutory presumption, to draw the
person charged within the coils thereof. If
the prosecution fails to demonstrate by
cogent coherent and persuasive evidence
to prove such fact, the person accused of
either of the above referred offences
cannot be held guilty by taking refuge only
of the presumption to cover up the
shortfall in proof.
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34. The legislative primature of
relieving the prosecution of the rigour of the
proof of the often practically inaccessible
recesses of life within the guarded confines of
a matrimonial home and of replenishing the
consequential  void, by according a
presumption against the person charged,
cannot be overeased to gloss-over and
condone its failure to prove credibly, the
basic facts enumerated in the Sections
involved, lest justice is the casualty.

35. This Court while often dwelling
on the scope and purport of Section 304B of
the Code and Section 113B of the Act have
propounded that the presumption is contingent
on the fact that the prosecution first spell out
the ingredients of the offence of Section 304B
as in Shindo Alias Sawinder Kaur and Anr. v.
State of Punjab MANU/SC/0499/2011 : (2011)
11 SCC 517 and echoed in Rajeev Kumar v.
State of Haryana MANU/SC/1144/2013 :
(2013) 16 SCC 640. In the latter
pronouncement, this Court propounded that
one of the essential ingredients of dowry death
Under Section 304B of the Code is that the
accused must have subjected the woman to
cruelty in connection with demand for dowry
soon before her death and that this ingredient
has to be proved by the prosecution beyond
reasonable doubt and only then the Court will
presume that the accused has committed the
offence of dowry death Under Section 113B of
the Act. It referred to with approval, the earlier
decision of this Court in K. Prema S. Rao v.
Yadla Srinivasa Rao MANU/SC/0890/2002 :
(2003) 1 SCC 217 to the effect that to attract
the provision of Section 304B of the Code, one
of the main ingredients of the offence which is
required to be established is that "soon before
her death™ she was subjected to cruelty and

harassment "in connection with the
demand for dowry".

The Apex Court in the case of
Kaliyaperumal Vs. State of Tamil
Nadu,MANU/SC/0624/2003 has held that

presumption shall be raised only on
proving of the following essential:-

() The question before the court
must be whether the accused has
committed the dowry death of a woman.

(1) The woman was subjected to
cruelty or harassment by her husband or
his relatives.

(11) Such cruelty or harassment
was for, or in connection with, any
demand for dowry.

(V) Such cruelty or harassment
was soon before her death.

16. A conjoint reading of Section 304-B
IPC and Section 113-B of the Evidence Act
indicates that if the prosecution has proved that
the death of the wife was not natural or accidental
death then it brings the case within the purview of
'death occurring otherwise than in normal
circumstances and once the prosecution had
succeeded in proving that the deceased had died
an unnatural death in her matrimonial home
within seven years of her marriage and soon
before her death she was subjected to cruelty or
harassment by husband or her relatives, the
presumption under Section 113-B of Indian
Evidence Act shall be attracted.

17. The word "soon before death"
fell for consideration in a large number of
cases before the Supreme Court and this
Court. The Supreme Court in the case of
Hira Lal and others v. State
(Government of NCT), Delhi,
MANU/SC/0495/2003 : (2003) 8 SCC 80,
has considered the scope of Section 113-B
of the Evidence Act and Section 304-B
IPC in the following terms:

"9. A conjoint reading of Section
113-B of the Evidence Act and Section 304-B
IPC shows that there must be material to show
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that soon before her death the victim was
subjected to cruelty or harassment. The
prosecution has to rule out the possibility of a
natural or accidental death so as to bring it
within the purview of “death occurring
otherwise than in normal circumstances". The
expression "soon before" is very relevant
where Section 113-B of the Evidence Act and
Section 304-B IPC are pressed into service.
The prosecution is obliged to show that soon
before the occurrence there was cruelty or
harassment and only in that case presumption
operates. Evidence in that regard has to be led
by prosecution. "Soon before” is a relative
term and it would depend upon circumstances
of each case and no strait-jacket formula can
be laid down as to what would constitute a
period of soon before the occurrence. It would
be hazardous to indicate any fixed period, and
that brings in the importance of a proximity
test both for the proof of an offence of dowry
death as well as for raising a presumption
under Section 113-B of the Evidence Act. The
expression "'soon before her death” used in the
substantive Section 304-B IPC and Section
113-B of the Evidence Act is present with the
idea of proximity test. No definite period has
been indicated and the expression 'soon
before” is not defined. A reference to
expression "'soon before™ used in Section 114.
lllustration (a) of the Evidence Act is relevant.
It lays down that a Court may presume that a
man who is in the possession of goods *'soon
after the theft, is either the thief has received
the goods knowing them to be stolen, unless he
can account for his possession”. The
determination of the period which can come
within the term "soon before™ is left to be
determined by the Courts, depending upon
facts and circumstances of each case. Suffice,
however, to indicate that the expression "'soon
before” would normally imply that the
interval should not be much between the
concerned cruelty or harassment concerned
and the death in question. There must be
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existence of a proximate and live link between
the effect of cruelty based on dowry demand
and the death concerned. If the alleged
incident of cruelty is remote in time and has
become stale enough not to disturb mental
equilibriudbm of the woman concerned, it
would be of no consequence.”

The principle laid down in this case
has been uniformly followed by the Supreme
Court in a large number of cases. Reference
may be made to the judgments in the case of
Rajinder Kumar v. State of Haryana,
MANU/SC/0046/2015 : (2015) 4 SCC 215;
Baljinder Kaur v. State of Punjab,
MANU/SC/1047/2014 : (2015) 2 SCC 629;
and, Vijay Pal Singh and others v. State of
Uttarakhand, MANU/SC/1172/2014
(2014) 15 SCC 163.

18. We now propose to ascertain
whether the prosecution has succeeded in
proving the four essentials of Section 304-
B I.P.C., as spelt out by the Apex Court in
the aforementioned cases for raising the
presumption under Section 113B of the
Indian Evidence Act by scrutinizing the
evidence adduced by the prosecution
against the appellants in this regard.

It has been stated in the First
Information Report that marriage of the
deceased Poonam @ Poornima was
solemnized with appellant Kamlendra
Dwivedi on 23.04.2004. P.W.-1/Chandra
Bhal Trivedi, P.W-2/Kusum Trivedi and
P.W.-3/Ram Naresh Tiwari (who actually
arranged this marriage) have stated in their
statement before the trial Court that the
marriage of the deceased Poornima @
Poonam was solemnized with appellant
Kamlendra on 23.04.2004. The appellants
in their statements recorded under Section
313 of the Cr.P.C. have also admitted that



102 INDIAN LAW REPORTS ALLAHABAD SERIES

the marriage of deceased Poornima @
Pooam was held with appellant Kamlendra
in the year 2004. Thereforekeeping in
view the evidence on record, it is proved
that the deceased was married to appellant
Kamlendra in the year 2004. It is also
proved by the evidence available on record
that the deceased had died on 21.06.2005.
Therefore, there is also no doubt
pertaining to the proof of the fact that
deceased Poornima @ Poonam died within
07 years of her marriage.

Now it has to be seen whether
the deceased Poornima @ Poonam died a
natural death or her death was otherwise
than in normal circumstances. It has been
stated by P.W.-1/Chandra Bhal Trivedi
and P.W.-2/Kusum Trivedi that when they
reached the matrimonial house of the
deceased, they found her hanging in a
burnt condition. She was hanging with a
"rope’, however her feets were found on
the ground. In the Inquest Report (Exhibit-
ka-3), which was performed on the
information given by appellant Kamlendra
Dwivedi (husband of the deceased) on
22.06.2005 at 2:05 pm., PW.-5 Ved
Prakash Tripathi found her hanging in
burnt condition and she was bleeding from
the nose, vagina and anus. He also noted in
the inquest report, an injury on the left
knee of deceased and burn injuries all over
her body. P.W.-4/Dr. Rajendra Sharma,
who has conducted postmortem on the
body of deceased Poornima @ Poonam,
has stated in his statement that the whole
face, fore arm and hands, chest, abdomen
and both lower limbs of the deceased were
burnt by 1st to 2nd degree burns. He
further stated that fluid filled vesicles were
present on the body of the deceased and at
the edge of these, line of redness was also
present. A ligature mark was also found
around neck of the deceased below thyroid
cartilage, length of which was about 28

cms. and it was interrupted at the back of
the neck. The cause of death of the
deceased was determined as shock due to
ante-mortem burn injuries. P.W.4/Dr.
Rajendra Sharma has also stated in his
cross-examination that the body or injuries
of the deceased were not smelling of any
kerosene oil and an injury has also been
found at the place between the vagina and
anus and apart from this no other injury
was found. He further stated that it is
correct to say that if after an hour or two
of the death a rope is tied, the ligature
mark, as described in the postmortem
report may be inflicted. According to
him, no bone of the neck of the deceased
was found fractured and the deceased had
not died due to strangulation. He stated
that the burn injuries could also come by
burning at the time of cooking of food or
by accidental burn and if in the process of
putting off the fire deceased runs here and
there and falls on any sharp object she may
suffer the injury of the nature found
around her private part. Keeping in view
the evidence of the Dr. Rajendra
Sharma/P.W.-4, it is evident that the death
of the deceased was caused by burn
injuries and not by strangulation or
smothering.Therfore it is also proved by
the evidence available on record that the
death of the deceased Poornima @
Poonam had occurred otherwise than in
normal circumstances.

19. Now it has to be seen as to
whether deceased Poornima @ Poonam
was subjected to any cruelty or harassment
by her husband Kamlendra or his relatives
(other appellants) soon before her death in
connection with any demand of dowry.
P.W.-1/Chandra Bhal Trivedi in his
evidence has stated that since beginning of
the marriage of her daughter Poornima @
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Poonam all accused persons were
demanding Rs. 20,000/- and a motorcycle in
dowry and were treating Poornima with
cruelty. It is also stated by him that in the
month of May, 2005, he went to Village
Salethu for "Vidai Ceremony', but in-law's of
deceased did not perform "vidai' and asked
him to provide Rs. 20,000/- and a
motorcycle within 4 to 5 months or to face
grave consequences and thereafter on
21.06.2005 appellant Raghvendra Dwivedi
informed them about the incident. He further
stated that when he reached at the spot he
found deceased hanging from the ledge
(Chajja) in a burnt condition, but her clothes
were intact and none of the members of the
appellant's family was there.

In his cross-examination, he has
stated that the demand of Rs. 20,000/- and
motorcycle started after solemnization of
marriage and this demand was not having any
connection with the marriage. He did not
lodge any report against accused persons for
demanding the dowry and he did not mention
the fact of going to the matrimonial home of
deceased in May, 2005. He further submitted
that he did not file any FIR even when the
appellants threatened him. He admits that it is
correct to say that appellant Raghvendra
Dwivedi was having a "LML Vespa Scooter"
from the last 10-12 years and the age of
mother-in-law of the deceased namely Smt.
Meena Kumari was about 65-70 years. He
further admits that after death of the father of
the appellants, the agricultural land inherited
by them had been partitioned by them on
11.09.2003 amongst themselves and their
mother. He also admitted that appellant
Raghvendra was serving at Baroda Gramin
Bank Chandpur Branch and his duty hours
were from 9:30 am. to 5:00 pm. This witness
has claimed that this fact was not in his
knowledge that appellant Raghvendra was
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living in Village Atrehta from 1992 by
constructing a house in that village. He also
shows ignorance of the fact that appellant
Krishnanand was doing the job of collecting
"Tahbazari' at Tempo Stand at Maharajgan;.
It is admitted to him that the main door of the
appellant Krishnanand's house is situated
towards the South and the "kothri', wherein
he lives with his wife which is "kacchi'. He
further admits that the mother-in-law of the
deceased is living in a room built separately
towards East of the house. He also shows
ignorance about the fact that a Separate
"Parivar Register' of appellant Krishnanand
was maintained and has admitted that on
21.06.2005 appellant Raghvendra informed
him through telephone at 9:00 pm. that
deceased Poormnima @ Poonam had
committed suicide. He shows ignorance of
the fact that appellant Kamlendra informed
the Police Station, Maharajganj through a
written  application about the suicide
committed by the deceased, which was
entered at Serial No.5 of the G.D. dated
22.06.2005 at 2:05 pm.

P.W.-2/Kusum Trivedi, who is
the mother of the deceased has stated
about the fact of demand of dowry of Rs.
20,000/- and motorcycle by accused
persons after the marriage and also that the
same continued till May, 2005. She stated
that when they reached the matrimonial
house of the deceased, her daughter was
bleeding from nose and she noticed an
injury on her Naval area and she was also
bleeding from her private part and anus
and her body was in burnt condition. She
stated in her cross-examination that she
did not see any accused person throughout
the inquest proceeding. This witness was
contradicted with her statement recorded
under Section 161 of the Cr.P.C., wherein
she had stated that in the night of
21.06.2005, appellant Raghvendra
informed them through telephone that
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deceased Poonam had committed suicide.
She further stated in her cross-examination
that she had 03 daughters and Mithilesh
Kumari was the eldest one amongst them,
who had also committed suicide. It was
admitted by her that they did not lodge any
FIR against in-law's of Mithilesh. It is also
admitted by her that appellant Kamlendra
was not doing any job at the time of
incident and Raghvendra was serving in a
Bank, while appellant Krishnanand was
collecting "Tahbazari' at Tempo Stand of
Maharajganj. She admitted that she never
went to the matrimonial home of her
daughter and had never met with mother
of Kamlendra, Krishnanand or
Raghvendra's wife and she could not
recognize them. She shows ignorance of
the fact that appellant Raghvendra was
living at Village Atrehta by constructing a
house since 1997 and that her daughter
went to her matrimonial home happily
after her marriage. She admitted in her
cross-examination that appellant
Kamlendra wanted to establish a shop, but
she is not aware of the fact, as to for what
business he was demanding money. She
further stated that her daughter did not tell
the fact of demand of dowry to her, but she
told this to her father and her father in turn
informed her about the demand and the
cruelty committed to his daughter by the
appellants.

P.W.-3/Ram Naresh Tiwari has
also admitted in his evidence that he was
instrumental in arranging the marriage of
deceased with Kamlendera and also that
no dowry was demanded at the time of
marriage. In his cross-examination he
admitted that he was aware that
Raghvendra was serving in a Bank and he
was living at Village Atrehta with his
family since 1997.

P.W.-8/Charan Pal Singh, Circle
Officer of the Police ( 2nd Investigating

Officer) has stated in his cross-
examination that "Panchnama’ of the body
of the deceased was prepared on the basis
of information given by appellant
Kamlendra Dwivedi @ Vidyanand
Dwivedi, because he got the General
Diary, where in the information given by
him was registered at Serial No.-5 on
22.06.2005. He further stated that
informant in his statement recorded under
Section 161 of the Cr.P.C. had not taken
the name of appellant Raghvendra
Dwivedi in connection with the second
"vidai' of the deceased. He further stated
that informant had told him that
motorcycle and Rs. 20,000/- were being
demanded for establishing a shop. He
further admitted that on 10.07.2005,
appellant Raghvendra Dwivedi told him
that he lived at Village Atrehta along with
his family for the last one and half years,
but he did not verify it, as there was
sufficient evidence against Raghvendra
Dwivedi. He admitted that Krishnanad
Dwivedi also told him that he lived
separately and in the Site Plan prepared by
him, he shows his house towards south. He
has not shown any door of appellant
Krishnanand's house towards East.

Perusal of this Site Plan, Exhibit-
ka-12, which has been proved by
Investigating Officer/P.W.-8 Shri Charan
Pal Singh, would reveal that the house of
appellant Krishnanand is shown towards
South and there is no door of this portion
opening towards East where appellant
Kamlendra Dwivedi was living. Perusal
of this Site Plan would further reveal that
it is shown in this Site Plan that deceased
Poornima @ Poonam was living in a room
shown by word "B", while her body was
found in hanging position at the place
shown by the word "A", which is situated
in front of the room shown to be of
appellant Raghvendra. A separate room of
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mother-in-law  namely Smt. Meena
Kumari has also been shown in this Site
Plan. No objection has been raised by
anyone, pertaining to the authenticity of
this Site Plan, therefore, this Site Plan in
the background of the statement of P.W.-
8/Charan Pal Singh would reveal that
mother-in-law of the deceased namely
appellant  Meena Kumari, appellant
Krishnanand and deceased Poornima @
Poonam along with her husband
Kamlendra were living separately in the
same house and appellant Krishnanand's
was living in a seprate house, main gate of
which was situated towards the South,
while the door of the house where
deceased was living along with her
husband and mother-in-law was opening
towards North and both these houses were
separate.

20. Perusal of record would also
reveal that appellants have produced oral
as well as documentary evidence in their
favour. In oral evidence appellants have
produced D.W.-1/Mohd. Israr, D.W.-
2/Vinod Kumar, D.W.-3/Bhoopendra
Bahadur Singh and D.W.-4/Smt. Sharda
Singh. D.W.-1/Mohd. Israr is the
'Pradhan’ of Village Salethu, wherein the
matrimonial home of the deceased is
situated and he has stated that appellant
Krishnanand is living separately from his
brother appellant-Kamlendra for the last
10-11 years and appellant Raghvendra is
also living separately along with his family
by constructing a house at Village Atrehta
from before 12 years. He has also stated
that appellants Kamlendera, Raghvendera
and Krishnanand have partitioned their
agricultural land amongst themselves,
which they inherited from their father and
appellant Krishnanand was not having any
concern with appellant Kamlendra or his

family. In his cross-examination, he has
stated that Village Salethu is about 7 to 8
kilometers away from Village Atrehta and
appellant Kamlendra is the youngest of the
three sons of Anjani, who is residing in a
separate house, while the appellant
Krishnanand is residing in a separate
house.

D.W.-2/Vinod Kumar is a
'‘Chakbandi Lekhpal', who has proved the
fact that appellants  Raghvendra,
Kamlendra and Krishnanand have got their
agricultural land partitioned amongst
themselves along with their mother Meena
Kumari. He also produced an extract of the
'Khatauni* which has been placed on
record as Paper No. 153-Kha. The
testimony of this witness, who is a
Government servant, proves that three
sons of Anjani i.e. appellants Kamlendra,
Raghvendra and  Krishnanand had
partitioned the agricultural land amongst
themselves which they inherited from their
father.

D.W.-3/Bhoopendra Bahadur
Singh is the Branch Manager of baroda
Gramin Bank and he has proved that
appellant Raghvendra was working in his
branch situated at Village Chandapur as
Process Server and on 21.06.2003 he was
present in the Chandpur branch of the
Bank from 9:30 am. to 5:00 pm. He has
produced a copy of Attendance Register in
the trial Court. Evidence of this witness is
not of much significance as the trial Court
has convicted the appellants of the charges
under Sections 304-B, 498-A and Section
201 of I.P.C. and deceased, as per the
statement of Kamlendra under Section 313
Cr.P.C., died at 8:00 pm. on 21.06.2005.

D.W.-4/Smt. Sharda Singh is
the "Pradhan' of Village Atrehta and she
has stated that appellant Raghvendra is
living in Village Atrehta along with his
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family since 1997 by constructing his own
house.

21. In  documentary evidence
appellants have produced electricity bill, a
copy of sale deed and also a certificate
issued by the Bank Manager which
establishes the fact that appellant
Raghvendra was working in Baroda
Gramin Bank, Chandapur Branch and is
also residing at Village Atrehta. However,
being employed in the bank would not
necessarily mean that he has severed all
his connection from his ancestral home
situated at Village Salethu. It is common
practice amongst those who do jobs
outside their home towns or villages to
keep a room or two of their ancestral
house with themselves for their use, even
if they do not reside there and they use to
come to their ancestral home on special
occasions like marrige or festivals. So, in
the background of this factual matrix, if
Investigating Officer has shown one room
of appellant Raghvendra at Village Salethu
in the Site Plan of the house where
Kamlendera lives, the same is not of much
significance, as it is otherwise established
from the evidence on record that both
brothers of Kamlendra i.e. Raghvendra
and Krishnanand Dwivedi were living
separately and in fact Raghvendra was
living at Village Atrehta, while there was
no connection of the house of Krishnanad
with the house where appellant Kamlendra
was residing. It is also established on
record that deceased was also living
separately in a room of the house shown
by the Investigating Officer in the Site
Plan and appellant Meena Kumari was
residing separately in a separate room,
though in the same house. So, when it is
established that appellants Raghvendra,
Krishnand along with their family and

Meena Kumari were living separately
from appellant Kamlendra, in absence of
any specific role alleged against them,
they should not have been convicted by
the trial Court only on the basis of general
and sweeping allegations of demand of
dowry and cruelty in lieu of such demand,
specially in the background of the fact that
P.W.-2/Smt. Kusum Trivedi in her
evidence has clearly admitted that
Kamlendra was willing to establish a shop,
but she did not know as to for what
business, the money was being demanded.
This statement and other pieces of
evidence available on record clearly
suggests that the demand of Rs.20,000/-
along with a motorcycle was being made
by none other than appellant Kamlendra
Dwivedi only, as he, at that point of time
was not doing anything and was solely
dependant on the income from his
agricultural land, while the other two
brothers  namely  Raghvendra  and
Krishnanand, apart from  holding
agriculture land, were also doing their
separate jobs and, therefore, demand of
Rs. 20,000/- and motorcycle could only be
for the benefit of Kamlendra. It is hard to
believe that in this era of nuclear families,
brothers who are residing separately and
having their independent source of income
would commit cruelty with the deceased,
in lieu of demand such dowry which could
only benefit their brother i.e. appellant
Kamlendra Dwivedi.

Therefore, keeping in view the
overall evidence available on record, we
are not inclined to believe that deceased
Poornima @ Poonam was subjected to any
cruelty in lieu of any demand of dowry by
appellant Raghvendra, his wife Usha Devi,
Krishnanand Dwivedi and his wife Smt.
Poonam or Smt. Meena Kumari (mother-
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in-law). Since it is apparent from the
evidence on record that appellant
Kamlendra Dwivedi was dependant only
on the income of his agricultural land and
was also living separately with the
deceased, he alone could be the only
beneficiary of the demand of Rs. 20,000/-
for the purpose of establishing a shop and
also of a motorcycle, which can only be
used by him. The trial Court contrary to
the evidence on record has concluded at
Page No. 22 and 23 of its judgment that
only on the basis of separate living it could
not be presumed that the above mentioned
appellants were not having any connection
with the husband of the deceased i.e.
Kamlendra Dwivedi and also that
Raghvendra was having good relation with
his brothers. The trial Court thereafter also
disbelieved the defence of separate living
of appellants Raghvendra, Krishnanand
Dwivedi and mother-in-law  Meena
Kumari and concluded that even if it is
presumed that they were living separately,
it was their moral and social duty to save
the deceased from the cruelty which was
being allegedly committed by appellant
Kamlendra and hold that all of them have
treated the deceased with cruelty in lieu of
demand of dowry. We are unable to
concur with this finding of the trial Court
that the above mentioned appellants could
be convicted only on the basis that they
failed to discharge their social or moral
obligations. The trial Court has completely
forgotten one of the mandatory ingredient
and important ingredient of Section 304-B
I.P.C. i.e. soon before the death of the
deceased she was subjected to cruelty by
the appellants for or in connection with
any demand of dowry. Therefore to prove
this ingredient some positive act is
required on behalf of the appellants and
only on the basis of non discharge of any
social or moral obligation offence under
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Section 304-B 1.P.C. could not stand
proved nor any adverse presumption could
be raised against these appellants under
Section 113-B of the Indian Evidence Act.
No evidence is either available against
these appellants pertaining to the charge of
section 498A and Section 201 of the IPC
and Section 4 of the Dowry Prohibition
Act as they were living separately and for
the commission of the offence under
section 201 of the IPC there is no
presumption available either. Therefore,
the trial Court has committed a manifest
error in appreciating the evidence on
record, pertaining to appellants
Raghvendra, Krishnanand, Smt. Usha
Devi and Smt. Poonam Devi in holding
that they were not living separately and the
trial Court has based its findings on
"surmises and conjectures', so far it relates
to the above mentioned appellants and
appeal filed by them is liable to be
allowed.

In Trimukh Maroti Kirkan Vs
State of Maharashtra reported in
MANU/SC/8543/2006, Hon'ble Supreme
Court observed as under :

"10. The demand for dowry or
money from the parents of the bride has
shown a phenomenal increase in last few
years. Cases are frequently coming before
the Courts, where the husband or in-laws
have gone to the extent of killing the bride
if the demand is not met. These crimes are
generally committed in complete secrecy
inside the house and it becomes very
difficult for the prosecution to lead
evidence. No member of the family, even if
he is a witness of the crime, would come
forward to depose against another family
member. The neighbours, whose evidence
may be of some assistance, are generally
reluctant to depose in Court as they want



108 INDIAN LAW REPORTS ALLAHABAD SERIES

to keep aloof and do not want to antagonize a
neighbourhood family. The parents or other
family members of the bride being away from
the scene of commission of crime are not in a
position to give direct evidence which may
inculpate the real accused except regarding
the demand of money or dowry and
harassment caused to the bride. But, it does
not mean that a crime committed in secrecy
or inside the house should go unpunished.

11. If an offence takes place
inside the privacy of a house and in such
circumstances where the assailants have
all the opportunity to plan and commit the
offence at the time and in circumstances of
their choice, it will be extremely difficult
for the prosecution to lead evidence to
establish the guilt of the accused if the
strict principle of circumstantial evidence,
as noticed above, is insisted upon by the
Courts. A Judge does not preside over a
criminal trial merely to see that no
innocent man is punished. A Judge also
presides to see that a guilty man does not
escape. Both are public duties. (See
Stirland v. Director of Public Prosecution
1944 AC 315 quoted with approval by
Arijit Pasayat, J. in State of Punjab v.
Karnail Singh MANU/SC/0585/2003 :
2003CriLJ3892 ). The law does not enjoin
a duty on the prosecution to lead evidence
of such character which is almost
impossible to be led or at any rate
extremely difficult to be led. The duty on
the prosecution is to lead such evidence
which it is capable of leading, having
regard to the facts and circumstances of
the case. Here it is necessary to keep in
mind Section 106 of the Evidence Act
which says that when any fact is especially
within the knowledge of any person, the
burden of proving that fact is upon him.

llustration (b) appended to this

section throws some light on the content
and scope of this provision and it reads:

(b) A is charged with traveling
on a railway without ticket. The burden of
proving that he had a ticket is on him.

Where an offence like murder is
committed in secrecy inside a house, the
initial burden to establish the case would
undoubtedly be upon the prosecution, but
the nature and amount of evidence to be
led by it to establish the charge cannot be
of the same degree as is required in other
cases of circumstantial evidence. The
burden would be of a comparatively
lighter character. In view of Section 106 of
the Evidence Act there will be a
corresponding burden on the inmates of
the house to give a cogent explanation as
to how the crime was committed. The
inmates of the house cannot get away by
simply keeping quiet and offering no
explanation on the supposed premise that
the burden to establish its case lies
entirely upon the prosecution and there is
no duty at all on an accused to offer any
explanation.”

22. Therefore so far as appellant
Kamlendra is concerned, we are of the
considered view that he is the person with
whom deceased Poornima @ Poonam was
living separately in a room of the house. In
the normal course he should be present
with his wife at the time of incident.
Perusal of Site Plan (Exhibit-ka-12) would
also reveal that the deceased got burnt in
the room where she was living with her
husband i.e. Kamlendra  Dwivedi.
Therefore, what actually had happened in
that room could only be in the specific
knowledge of appellant Kamlendra
Dwivedi and, therefore, by virtue of
Section 106 of the Indian Evidence Act,
appellant Kamlendra Dwivedi was
required to explain as to how and in what
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circumstances deceased Poornima @
Poonam had died and if no reasonable and
acceptable explanation is given by the
appellant Kamlendera or a false
explanation is coming from his side,
adverse inference will be drawn against
him and since demand of Rs. 20,000/- and
of a Motorcycle was being made, as
claimed by P.W.-2/Kusum Trivedi for
establishing a shop for him and the
motorcycle can only be used by him would
clearly suggest that there is ample
evidence on record to establish that soon
before her death he has subjected
Poornima @ Poonam to cruelty in lieu of
demand of dowry and thus on the basis of
evidence on record a presumption as
provided under Section 113-B of the
Indian Evidence Act could be drawn
against appellant Kamlendra Dwivedi
that he has caused the dowty death of
deceased Poornima @ Poonam. He has
also failed to rebut this statutory
presumption and, therefore, his conviction
under Sections 304-B, 498-A and 201 of
I.P.C. is liable to be sustained.

23. At this juncture learned counsel
appearing for the appellant Kamlendra
submits that the appellant Kamlendra has
already  undergone 12  years of
imprisonment and still continues to be in
jail, this Court should alter the award of
life sentence to that of one already
undergone by the appellant. He has further
submitted that though Section 304-B IPC
prescribes awarding of imprisonment for a
term which shall not be less than seven
years which may extend for life, yet
according to him the instant case is not a
case where the trial judge should have
awarded life sentence to the appellant.
Learned counsel for the appellant
submitted that any term of more than
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seven years could meet the ends of justice
and this Court should allow the appeal to
the extent of modifying the impugned
judgment in sofar as the quantum of
sentence is concerned and reduce the same
from life imprisonment to that of already
undergone.

Learned counsel for the State,
while refuting the submission made by the
counsel for the appellant Kamlendra has
submitted that having regard to the totality
of circumstances emerging out from the
evidence and the fact that the wife of
appellant was murdered in her matrimonial
home within seven years of her marriage,
the award of sentence of life imprisonment
to the appellant is fully justified and hence,
this Court should not interfere in quantum
of sentence.

24. In State of U.P. vs. Virendra
Prasad, MANU/SC/0079/2004 Hon'ble
Supreme Court while discussing principles
of sentencing opined as under:

23. The criminal law adheres in
general to the principle of proportionality
in prescribing liability according to the
culpability of each kind of criminal
conduct. It ordinarily allows some
significant discretion to the Judge in
arriving at a sentence in each case,
presumably to permit sentences that reflect
more subtle considerations of culpability
that are raised by the special facts of each
case. Judges in essence affirm that
punishment ought always to fit the crime;
yet in practice sentences are determined
largely by  other  considerations.
Sometimes it is the correctional needs of
the perpetrator that are offered to justify a
sentence. Sometimes the desirability of
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keeping him out of circulation, and
sometimes even the tragic results of his
crime. Inevitably these considerations
cause a departure from just desert as the
basis of punishment and create cases of
apparent injustice that are serious and
widespread.

24. Proportion between crime
and punishment is a goal respected in
principle, and in spite of errant notions, it
remains a strong influence in the
determination of sentences. The practice of
punishing all serious crimes with equal
severity is now unknown in civilized
societies, but such a radical departure
from the principle of proportionality has
disappeared from the law only in recent
times on account of misplaced sympathies
to the perpetrator of crime leaving the
victim or his family into oblivion. Even
now for a single grave infraction drastic
sentences are imposed. Anything less than
a penalty of greatest severity for any
serious crime is thought then to be a
measure of toleration that is unwarranted
and unwise. But in fact, quite apart from
those considerations that make punishment
unjustifiable when it is out of proportion to
the gravity of the crime, uniformly
disproportionate punishment has some
very undesirable practical consequences.

25. After giving due
consideration to the facts and
circumstances of each case, for deciding
just and appropriate sentence to be
awarded for an offence, the aggravating
and mitigating factors and circumstances
in which a crime has been committed are
to be delicately balanced on the basis of
really relevant circumstances in a
dispassionate manner by the Court. Such
act of balancing is indeed a difficult task.
It has been very aptly indicated in Dennis
Councle MCG Dautha v. State of
California: 402 US 183: 28 L.D. 2d 711

that no formula of a foolproof nature is
possible that would provide a reasonable
criterion in determining a just and
appropriate punishment in the infinite
variety of circumstances that may affect
the gravity of the crime. In the absence of
any foolproof formula which may provide
any basis for reasonable criteria to
correctly assess various circumstances
germane to the consideration of gravity of
crime, the discretionary judgment in the
facts of each case, is the only way in which
such  judgment may be equitably
distinguished.

26. These  aspects  were
highlighted by us in State of Karnataka v.
Puttaraja MANU/SC/0976/2003
2004CriLJ579 .

27. The object should be to
protect the society and to deter the
criminal in achieving the avowed object of
law by imposing appropriate sentence. It
is expected that the Courts would operate
the sentencing system so as to impose such
sentence which reflects the conscience of
the society and the sentencing process has
to be stern where it should be."”

25. The question as to whether we
should reduce the appellant Kamlendra's
sentence and if so, to what extent, as urged
by the appellant's counsel, has been the
subject matter of debate before the Apex
Court in many cases, pertaining to Section
304-B /Section 498-A IPC and wherein the
Apex Court while interpreting the
expression "may" occurring in Section
304-B IPC has held that it is not
mandatory for the Court in each and every
case to award life imprisonment to the
accused once he is found guilty of offence
under Section 304-B. It has been held that
the Court could award sentence in exercise
of its discretion between seven years to
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life imprisonment depending upon the
facts and circumstances of each case. It
was held that in no case it could be less
than seven vyears and that extreme
punishment of life term should be awarded
in "rare cases" but not in every case.

26. In State of Karnataka vs. M.V.
Manjunathegowda and Ors.,
MANU/SC/0005/2003 It was held that
"26. The next question to be considered is
the quantum of punishment. While
considering the quantum of punishment,
the Court must keep in view the
background and intendment of the
legislature so as to eradicate the evil
practice of giving and taking dowry by
prescribing the deterrent punishment. This
was clear from the Objects and Reasons of
Amending Act of 1986 (Act 43 of 1986).
Consequent upon the aforesaid
amendment Section 304B IPC was
introduced in which the punishment is,
imprisonment for a term which shall not
be less than seven years but which may
extend to imprisonment for life. As would
reveal from the various amendments as
noticed above, despite stringent law, the
evil practice of giving and taking of dowry
remains unabated. On the contrary, it is
menacingly on the increase. In the instant
case, the conduct of the accused is of vital
importance while considering the quantum
of punishment. The marriage of the
accused with the deceased on 17.5.1987 is
neither an arranged marriage nor a love
marriage. As already noticed, is a
marriage by accident and the main
consideration was the payment of dowry
and nor out of love. It also appears from
the testimony of PW-9 that a suggestion
was put to the witness that accused used to
permanently go to one Kallugudde
Earegowda's house for work and that
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Kallugudde Earegowda has three female
children. It was also suggested that
accused was also having love affair with
the first daughter of Kallugudde
Earegowda. All this go to show that the
main consideration of the accused
marrying with the deceased was love of
dowry and not love for the girl. So greed
of the accused of the dowry, even for a
paltry sum of Rs. 2000/- and three
sovereign of gold, would cost the precious
life of a human being. Such conduct of the
accused is not only abhorrent to the
concept of rule of law, but also against the
conscience of the entire society. The
practice of giving and demanding dowry is
a social evil having deleterious effect on
the entire civilized society and has to be
condemned by the strong hands of
judiciary. Despite various amendments
providing deterrent punishment with a
view to curb the increasing menace of
dowry deaths, the evil practice of dowry
remains unabated. The Court cannot be
oblivion to the intendment of the
legislature and the purpose for which the
enactment of the law and amendment has
been effected. Every court must be
sensitized to the enactment of the law and
the purpose for which it is made by the
legislature keeping in view the evil
practice of giving and taking dowry, which
is having a deleterious effect on the
civilized society. It must be given a
meaningful interpretation so as to advance
the cause of interest of the society as a
whole. No leniency is warranted to the
perpetrator of the crime against the
society. Keeping these overall accounts
and circumstances in the background, we
are of the view that a deterrent punishment
is called for. Accused No. 1 (M.V.
Manjunathe Gowde) is accordingly
convicted under Section 304B IPC and
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sentenced to rigorous imprisonment for
ten years."(Emphasis Ours)

27. The case law, i.e., Hari Om vs.
State of Haryana (31.10.2014 - SC)
:MANU/SC/0987/2014 which has been
relied upon by learned Counsel for the
appellants is also on the said issue wherein
the Apex Court has held that extreme
sentence of life term should be awarded in
rare cases but not in every case. Relevant
Para of the said judgment is reproduced
here in below:--

"21. This issue has been the
subject matter of debate before this Court
in several cases, which arose out of
Section 304B read with Section 498B and
wherein this Court while interpreting the
expression "may" occurring in Section
304B Indian Penal Code held that it is not
mandatory for the Court in every case to
award life imprisonment to the accused
once he is found guilty of offence Under
Section 304B. It was held that the Court
could award sentence in exercise of its
discretion between seven years to life
imprisonment depending upon the facts of
each case. It was held that in no case it
could be less than seven years and that
extreme punishment of life term should be
awarded in "rare cases" but not in every
case.

22. In the case of Hem Chand v.
State of Haryana MANU/SC/0026/1995 :
(1994) 6 SCC 727, the courts below had
awarded life term to the accused Under
Section 304B read with Section 498A but
this Court reduced it to 10 years. This was
also a case where the accused was a
police officer who had suffered life
imprisonment. This Court held as under:

7 ...the accused-Appellant was a
police employee and instead of checking

the crime, he himself indulged therein and
precipitated in it and that bride-killing
cases are on the increase and therefore a
serious view has to be taken. As mentioned
above, Section 304B Indian Penal Code
only raises presumption and lays down
that minimum sentence should be seven
years but it may extend to imprisonment
for life. Therefore awarding extreme
punishment of imprisonment for life should
be in rare cases and not in every case.

8. Hence, we are of the view that
a sentence of 10 years' Rl would meet the
ends of justice. We, accordingly while
confirming the conviction of the Appellant
Under Section 304B Indian Penal Code,
reduce the sentence of imprisonment for
life to 10 years' RI....

23. Similarly this Court in State
of Karnataka v. M.V. Manjunathegowda
and Anr. MANU/SC/0005/2003 : (2003) 2
SCC 188, while convicting the accused
Under Section 304B awarded 10 years
imprisonment in somewhat similar facts.

24, Recently in G.V.
Siddaramesh v. State of Karnataka
MANU/SC/0088/2010 : (2010) 3 SCC
152, this Court while allowing the appeal
filed by the accused only on the question of
sentence altered the sentence from life
term to 10 years on more or less similar
facts. Hon'ble H.L. Dattu, J. (as His
Lordship then was) speaking for the Bench
held as under:

31. In conclusion, we are
satisfied that in the facts and
circumstances of the case, the Appellant
was rightly convicted Under Section 304B
Indian Penal Code. However, his sentence
of life imprisonment imposed by the courts
below appears to us to be excessive. The
Appellant is a young man and has already
undergone 6 years of imprisonment after
being convicted by the Additional Sessions
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Judge and the High Court. We are of the
view, in the facts and circumstances of the
case, that a sentence of 10 years' rigorous
imprisonment would meet the ends of
justice. We, accordingly while confirming
the conviction of the Appellant Under
Section 304B Indian Penal Code, reduce
the sentence of imprisonment for life to 10
years' rigorous imprisonment. The other
conviction and sentence passed against the
Appellant are confirmed.

25. Applying the principle of law
laid down in the aforementioned cases and
having regard to the totality of facts and
circumstances of this case, we are of the
considered opinion that the ends of justice
would meet, if we reduce the sentence of
the Appellant from life imprisonment to
that of 10 years. In our view, this case
does not fall in the category of a "rare
case" as envisaged by this Court so as to
award to the Appellant the life
imprisonment. That apart, we also notice
that while awarding life imprisonment, the
courts below did not assign any reasons."

28. Having perused all the evidence
and other materials on record, we find that
the deceased after being burnt was either
hanged herself or she was hanged by some
other person as a ligature mark was found
around her neck. The cause of death of
deceased has been determined as shock
due to ante-mortem burn injuries,
therefore, hanging was not the cause of
death of deceased. A lacerated wound has
also been found on the person of deceased
in between her vagina and anus. P.W.-
4/Dr. Rajendra Sharma in his statement
has stated that grievous injuries of burn
were not caused to the deceased and the
one injury found on the person of
deceased, according to the Doctor may
come by falling on some sharp object
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during the course of running here and
there in an attempt to put off the fire. The
Doctor has also opined that no bone of the
neck of the deceased was found fractured.

29. The above factual matrix thus
reveals that the deceased, though, was not
seriously burnt but she died of 1st and 2nd
degree burn injuries. However, her clothes
were found changed and much emphasis
has been given by prosecution to take this
fact into consideration for awarding
maximum sentence of life imprisonment.
We may realize that the deceased was
burnt and there is no possibility that any
part of her clothes would have been intact.
Therefore, in such a scenario, if fresh
clothes were put on her person by the
appellant Kamlendra, it is not a
circumstance on the basis of which the
extreme penalty of life imprisonment
should be awarded.

30. Keeping into mind, the aforesaid
proposition of law laid down by the Apex
Court in the aforementioned cases and
having regard to the totality of facts and
circumstances of this case, we are of the
considered opinion that justice would be
served, if we alter the sentence of the
appellant Kamlendra from life
imprisonment to that of 12 years. In our
view, this case does not fall in the category
of a "rare case"” on the parameters set forth
herein before so as to award the appellant
the life imprisonment . That apart we are
also not satisfied by the reasoning given
by the trial Court for awarding Life
imprisonment to appellant Kamlendra, the
conviction of the appellant is hereby
upheld but the sentence of life
imprisonment awarded to him by the Trial
Court under section 304-B I.P.C. is hereby
reduced to 12  years  rigorous
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imprisonment. The impugned judgment
and order of the Trial Court is modified to
that extent only with respect to appellant
Kamlendra, who is in jail as on date. The
conviction and sentence of appellant
Kamlendra Dwivedi for the offence under
sections 498A, 201 IPC and Section 4 of
the Dowry Prohibition Act shall remain
the same as was awarded by the trial Court
and the judgment of the trial court is
affirmed to this extent. The appeal filed by

appellant Kamlendra Dwivedi is this
partly allowed.
31. In view of the foregoing

discussions, we order as follows:-

(i) Criminal appeal Nos. 254 of
2010 and 886 of 2010 are allowed. The
recorded conviction of the appellants
Raghvendra, Krishnanand, Smt. Usha
Devi and Smt. Poonam Devi and the
sentences awarded to them under Sections
304-B, 498 A and 201 IPC and Section 4
of Dowry Prohibition Act, are hereby set
aside. Appellants Raghvendra,
Krishnanand, Smt. Usha Devi and Smt.
Poonam Devi are acquitted of all the
charges levelled against them.

They are on bail, they need not
to surrender. Their bail bonds are
cancelled and their sureties are discharged.

However, they will comply with
the provisions of Section 437-A of Code
of Criminal Procedure and file two sureties
each to the satisfaction of the trial Court
concerned in the trial Court within one
month from today.

(if) Criminal appeal No. 941 of
2010 also succeeds and is allowed in part.
The recorded conviction of the appellant-
Kamlendra under Sections 304-B, 498A
and 201 IPC is upheld, but the awarded

sentence of life imprisonment to him under
section 304-B I.P.C. is reduced to 12
years'  rigorous imprisonment.  The
Sentence awarded by the trial Court
pertaining to Section 498A and 201 IPC,
as well as under Section 4 of the Dowry
Prohibition Act shall remain the same as
awarded by the trial Court.

He will also get the benefit of
Section 428 of the Cr.P.C. He is detained
in prison and he will serve out the sentence
awarded by the trial Court as altered by
this court.

In case appellant Kamlendra has
served out the imprisonment awarded by
the trial Court as altered by this Court, he
will be released from the prison if he is not
liable to be detained in any other case. He
will also comply with the provisions of
Section 437-A of Code of Criminal
Procedure and file two sureties to the
satisfaction of the trial Court concerned in
the trial Court within one month from his
release from the prison today.

The record of the trial Court
along with a copy of this Judgment be sent
to the trial Court, at the earliest.
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Criminal Law - Indian Penal Code -
Sections 148, 323/149 and 307/149 -
Appeal against conviction.

The role of all the accused persons has not been
shown in F.ILR. Therefore, evidence of prosecution
witness is not believable as they are afterthoughts
and taught by legal experts. (para 36)

It can be said that F.L.R. is not an encyclopedia
of the details of crime. It is not necessary that
it should set out minute details of occurrence.
If the fact narrated in F.I.R. indicates that a
crime has been committed and facts mentioned
in F.I.R. are in consonance with facts reflected
from evidence on record then in that case
accused may not take the plea that there is no
detailed description in F.I.R. (para 37)

Injury report of injured persons indicates that
they have received the injury of firearm. The
genuineness of medical reports/injury reports
have not been disputed by accused persons. It
was duty of 1.0. to recover the incriminating
articles. If, 1.0. has failed to recover the
weapons used may or may not be with
intention to provide benefit to accused persons,
then in that case prosecution case will not be
affected adversely. The injuries of above
persons have been narrated in the oral
evidences of prosecution witnesses PW-1 to
PW-3. (para 41)

According to law, if eye witnesses who received
injury in the course of occurrence, if their
evidences are not contradictory and is
believable, it will not be necessary in every
case to produce independent witnesses. Quality
of witness is needed not quantity. (para 47)
Prosecution has succeeded to prove the
charges against appellants without any shadow
of doubt. (para 49)

Appeal is dismissed. (E-2)
List of cases cited: -

1. Sahdev Prasad Shah Vs. St. of Bihar 1999
Supreme (Patana) 615

2. Ganesh Ram @ Ganesh Chamar Vs. St. of
Bihar 1989 Law Suit (Pat) 62 (D.B.)

3. Surjit Singh @ Gurmit Singh Vs. St. of Punj.
1993 SCC (Cri) 161

4. Dharampal and others Vs. St. of U.P. 2008
Cr.L.J. 1016

5. Akhtar and others Vs. St. of Uttaranchal SCC
(Cri) 1590 of 2007

6. Siddig and ors. Vs. St. 1981 AWC (80)

7. Madan Shah Vs. St. of Bihar 1997 S.C.C.
Online Patana 543

8. Shanker Shah & ors. Vs. St. of Bihar 2007
Cr.L.J. 355

9. Pandurang Chandrakant Mhatre & ors. Vs.
St. of Mah. (2010) 1 S.C.C. 413

10. St. of Punj. Vs. Hakam Singh, Appeal (Crl.)
130 of 2000

11. Hardev Singh & ors. Vs. Harbhej Singh and
others 1996 94) Crimes 216 (S.C.)

12. Rizan & ors. Vs. St. of Chattisgarh (Supra)

(Delivered by Hon’ble Narendra Kumar
Johari, J.)

1. Present appeal has been filed
against the judgment and order dated
30.08.1996 passed by Special/Additional
Sessions Judge, Fatehpur convicting the
appellants-Hari  Shanker and Radhey
Shyam under Section 148, 323/149 and
307/149 of Indian Penal Code (hereinafter
referred to as "I.P.C.") and sentencing the
appellants to undergo six months' rigorous
imprisonment under Section 148 1.P.C,,
further six months' rigorous imprisonment
under Section 323/149 I.P.C. and two
years' rigorous imprisonment with a fine
of Rs.2000/- each under Section 307/149
I.LP.C. in Session Trial No.85 of 1988
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(State and others Vs. Hari Shanker and
others), Police Station-Jahanabad, District-
Fatehpur.

2. The case of the prosecution in brief is
that Ram Kishore Uttam has given a Tahrir to
S.0., Jahanabad on 29.11.1986 that at about
08:00 a.m. in Village-Lahuri Sarai, in front of
northern gate of the factory of complainant;
Hari Shanker and Radhey were raising
construction of shop. One Pramod Kumar
asked and prohibited not to do so. Annoyed
of it, Hari Shanker, Radhey, Bhagween Deen,
Raj Kumar and Bhikhari Neta, residents of
Sarai Dharampur and some other outsiders
armed with guns, pistols, lathi and danda
attacked the family members of complainant
with common intention. As a result of which,
Vinod Kumar, Pramod Kumar, Bachchi Lal,
Km. Shyam Shree, Km. Shyam Kali and Km.
Manju Devi received injuries. On hearing the
noise, the residents of the same village Gulab
and Ram Kumar reached on spot and saw the
incident.

3. On the basis of Tahrir, F.I.R. was
lodged on the same date at about 09:30
am. under Crime No0.254/86, under
Sections 147, 148, 149, 307 |.P.C. with
entry in G.D.

4. The investigation of occurrence
was entrusted to Sub-Inspector-U.B.

Singh. Injured persons were sent to
primary health centre for medical
examination. Investigating Officer

prepared the spot map and after
investigation he has submitted charge-
sheet against Hari Shanker, Radhey Lal,
Bhagwandeen, Raj Kumar. Bhikhari Neta
was summoned under Section 319 Cr.P.C.

5. As documentary evidence
prosecution filed Tahrir (Ex. Ka-1) which
has been proved by witness PW-1. Apart

from that, following papers have also been
filed by prosecution whose genuineness
has been admitted by learned counsel for
accused persons and endorsed accordingly.
Consequently, the papers were exhibited
accordingly;

Chik F.I.LR. (Ex. Ka-2), Corban
Copy of G.D. dated 29.11.1986 (Ex. Ka-
3), Site Plan ( Ex. Ka-4),Injury Report of
Km. Shyam Shree (Ex. Ka-5),Injury report
of Km. Shyam Kali (Ex. Ka-6),Injury
Report of Km. Manju Devi (Ex. Ka-7),
Injury Report of Bachchi Lal (Ex. Ka-8),
Injury Report of Vinod Kumar (Ex. Ka-9),
Injury Report of Pramod Kumar (Ex. Ka-
10), Charge-sheet (Ex. Ka-11).

6. As oral evidence for prosecution
witnesses Ram Kishor as PW-1, Bachchi
Lal as PW-2 and Km. Shyam Shree
deposed as PW-3, since learned counsel
for the prosecution has admitted the
genuineness of prosecution paper as
mentioned above, the evidence of relative
formal witness as were dispensed with by
the court considering the endorsement of
Counsel for defence.

7. On the other hand, learned counsel
for the accused persons submitted Panch
Nirnay (Ex. Kha-1), Receipt of postal
department dated 06.05.1986 (Ex. Kha-2),
Extract of statement of Ram Kishore PW-1
(Ex. Kha-2 & 3), Extract of statement of
Bachchi Lal (Ex. Kha-4 to 7)), Extract of
statement of Shyam Shree (Ex. Kha-8 to
11). Apart from that with list 11 Kha/l,
paper no.ll Kha/3 Certified Copy of
F.I.LR., Crime No. 254-A 11 Kha/4 under
Sections 147, 148, 149, 349, 336 I.P.C.
and Certified Copy of Injury Report of
Rajeshwati , 11 Kha/5 (Ex. Kha-13),
Certified Copy of Injury Report of
Akhilesh Kumar, 11 Kha/A (Ex. Kha-14),
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Certified Copy of Injury Report of Hari
Shanker 11 Kha/9 (Ex. Kha-15), Certified
Copy of Injury Report of Shravan Kumar
11 Kha/11 (Ex. Kha-16), Certified Copy of
Injury Report of Meera Devi, 11 Kha/13
(Ex. Kha-17), Certified Copy of Injury
Report of Satish Kumar 11 Kha/l5 (Ex.
Kha-18), Certified Copy of Injury Report
of Sheela Devi 11 Kha/17 (Ex. Kha-19),
Certified Copy of Injury Report of Mohani
Devi 11 Kha/19 (Ex. Kha-20) have been
filed.

8. No oral evidence has been
produced by accused persons.

9. Statement of accused persons Hari
Shanker, Raj Kumar, Bhikhari Neta and
Radhey Shyam was recorded under
Section 313 Cr.P.C., wherein they have
denied the prosecution version and
evidence. Accused Hari Shanker has
mentioned that when he was making
construction in place of wooden shop to
cemented shop and he and his family
members were busy in its cleaning, Ram
Kishor and Vinod etc. demolished his shop
and beaten them brutally for which cross
case against prosecution persons s
pending. Accused persons Raj Kumar and
Radhey Shyam adopted the statement of
accused Hari Shanker. Accused Bhikhari
Neta has mentioned that his enmity is
continuing with the family of complainant,
he resides in another village. His eye-sight
is weak. His age is 70 years and he has
made accused in party bandi only.

10. Learned Sessions Judge after
consideration of the facts and evidence of
both the parties held guilty and convicted
accused persons-Hari Shanker and Radhey
Shyam under Sections 148, 307 /149 and
323/149 |I.P.C. Learned court below
acquitted to accused Raj Kumar from the
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charges under Sections 148, 307/149 and
323/149 1.P.C. extending benefit of doubt
to him.

11. As during the proceeding of trial,
accused persons Bhagwati Deen and
Bhihari Neta were died, hence, the case
stood abated against them.

12. Against the aforesaid conviction
and sentences accused persons Hari
Shanker and Radhey Shyam preferred the
present appeal.

13. Heard learned counsel for the
appellants and learned A.G.A. for the State
and perused the record.

14, Learned counsel for the
appellants submitted that accused persons
have falsely been implicated in the present
case. In fact, the persons from complainant
side started quarrelling and fighting when
appellants were converting their wooden
Gumti into cemented shop. Complainant
side was aggressor. Appellants defended
themselves in exercise of their right to
private defence. Witnesses of prosecution
are family members. No independent
witness as named in F.LLR. has been
examined by prosecution. The weapons
have not been recovered. Role of accused
persons has not been shown in F.IL.R.
Doctor who had examined the injuries of
prosecution persons and Investigating
Officer were the necessary witnesses, but
they have not been produced by
prosecution. Prosecution has failed to
prove the case beyond any shadow of
doubt against accused appellants. Out of 5
persons only the two persons have been
convicted, hence the judgment and order
of court below dated 30.08.1996 is liable
to set aside. Appellants are liable to be
acquitted and appeal is liable to be
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allowed. In support of his argument,
learned counsel for the appellants has
referred case laws of Sahdev Prasad
Shah Vs. State of Bihar 1999 Supreme
(Patana) 615 and Ganesh Ram @
Ganesh Chamar Vs. State of Bihar 1989
Law Suit (Pat) 62 (D.B.)

15. Per contra, learned A.G.A. has
submitted that F.ILR. is prompt.
Prosecution witnesses are injured eye
witnesses and are believable. There is no
contradiction in their evidence on
substantial points. If such witnesses are
genuine and believable, then in that case it
does not affect the prosecution case only
on the ground that they are family
members. If eye witnesses support the
prosecution case, the conviction can be
based on their evidence. There is no
evidence from defence that complainant
side were ever aggressor, rather appellants'
side used deadly weapons to attack
complainant side. The injuries so indicated
by appellants' side are not proved. Learned
counsel for the appellants in sub-ordinate
court has admitted the genuineness of
injury report of complainant side along
with other prosecution papers. Therefore,
the formal proof/evidence of concerning
witnesses were dispensed with by the
Court. In the light of admissible evidence
of eye-witnesses if the recovery of
weapons has not been done by
Investigating Officer then in that case
prosecution case does not suffer adversely.
The F.ILR. is not an encyclopedia.
Prosecution has proved his case beyond
any doubt against appellants. Appellants
have rightly been convicted and sentenced
by the court, therefore, appeal is liable to
be rejected.

16. As according to the F.LR.,
occurrence had taken place on 29.11.1986

at about 8:00 a.m. and its F.I.LR. was
lodged on the same date at about 9:30 a.m.
The distance of police station from the
place of occurrence has been shown 5
Kms. Therefore, in absence of any
evidence, it cannot be said that F.I.R. has
been lodged with any inordinate delay.

17. Witness PW-1 is not eye witness
but, he has carried injured persons to
police station, Jahanabad and hospital for
their medical examination. He has proved
the Tahrir of F.I.R. also. The witness has
been cross examined by learned counsel
for the defence properly, but nowhere any
such facts came into light that he did not
carry the injured persons to police station
and hospital.

18. Witnesses PW-2 and PW-3 have
been produced by prosecution as eye-
witnesses. Witness PW-2 as eye witness,
who is injured in occurrence also has
stated at Page-2 of his statement of
evidence that at the time of occurrence,
Bhagwan Deen was carrying lathi in his
hand who blown lathi to his son Pramod.
Hari Shanker and Radhey Shyam were
having Tamanche (Country-made pistols)
who fired on him and on Shyam Shree,
Shyam Kali and Manju. Bhikhari Neta and
Raj Kumar were carrying the guns in their
hands who also fired by their firearms.
There were 8-10 more persons on spot.
Further, at page 8 of his statement, he has
mentioned that all the 4 persons attacked
with their firearms.

19. Witness PW-3 Km. Shyam Shree
is also an injured eye witness. She has also
narrated the facts at page-2 of his evidence
that Hari Shanker and Radhey Shyam were
carrying Tamanche, Bhikhari Neta and Raj
Kumar were carrying guns in their hands
and Bhagwan Deen with lathi. He has
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mentioned that all the 4 persons fired on
them. Subsequently, she has narrated the
role of appellant Hari Shanker that the fire
blown by Hari Shanker, her right eye
became injured by pellets of cartridge and
she lost her right eye. There is no
contradiction on this core point in between
evidence of PW-2 and PW-3.

20. Injury report of PW-2 and PW-3
is on record as Ex. Ka-8 and Ex. Ka-5. The
following injuries have been mentioned in
Ex. Ka-8 (Bachchi Lal, PW-2):-

Firearm wound of entry 1/4 c.m.
x 1/4 c.m. x muscle deep/bone deep with
fresh oozing in (a) back of (Lt) forearm at
middle (b) back of (Lt) forearm just above
wrist (¢) (LTO) zygomatic region (d) front
of (Rt) shoulder joint (e) (Rt) thigh lower
part at back (f) (Rt) thigh lower part at
front (g) (Lt) metatarsal region lateral
aspect (h) (Lt) leg lower third lateral
aspect (1) left leg lateral aspect at middle
() (Lt) thigh lateral aspect at middle. Adv.
X-ray AP/Lat view for (a) to (j) for
presence/confirmation of pellets and extent
thereof.

21. Injury Report of PW-3, Km.
Shyam Shree (Ex. Ka-5), shows following
injuries:-

(i) Blackening of (Rt) eye with
profuse conjunctival (Rt) haemorrhage
having fresh blood clots with lacerated
wound round shaped 1/8 c.m. x 1/8 c.m. in
lower part of (Rt) side of eye ball. Advised
X-ray AP/Lat. view. Injury u/o.

(if) Abrasion 1/4 c.m. x 1/4c.m.
in (Rt) side of nose just below eye brow.

(iif) Firearm wounds of entry
with no exit wound having fresh bleeding
with different depths each measuring
1/4c.m. x 1/4c.m. to 1/8c.m. x 1/8c.m.
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located at (a) (Lt) forearm. at back 3c.m.
above wrist (b) mid of front of (Rt)
forearm (c) frontal area of skull on left
side of midline. Adv. X-ray AP/Lat view
for confirmation/of presence of pellets and
extent of injuries. Wounds are muscle to
bone deep.

22. So far as the testimony of injured
witness is concerned, it has been held by
Hon'ble Supreme Court in the case of
Surjit Singh @ Gurmit Singh Vs. State
of Punjab 1993 SCC (Cri) 161 that:-

"9.-To be fair to the learned
counsel for the appellant, we may mention
that he ventured to argue that the evidence
regarding the marrying of the crime bullet
shells with the pistol recovered was not
convincing, more so when the 303 pistol, the
alleged crime weapon, was recovered from
Gurmit Singh, co-accused. It is noteworthy
that Gurmit Sing, co-accused, stands
convicted under the Arms Act for being in
possession of that pistol. This aspect of the
case cannot be a substitute to the eyewitness
account or the plea taken by the appellant.
Had the presence of the two witnesses, that
is, Jaswinder kaur PW 5 and Taljit Singh
PW 2 at the scene of the occurrence been
doubted, the recovery of the weapon of
offence and its connection with the empty
shells recovered at the spot would have
assumed some significance. When the two
eyewitnesses are natural witnesses of the
crime, one being the young wife who would
normally be in the company of the husband
at 10.30 p.m. on a summer night and the
other the nephew of the deceased who had
suffered grievous injuries in the occurrence
and was thus a stamped witness, not much
importance is to be attached to this aspect of
the case. The venture is futile.”

(Emphasized)
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23. So far as the evidentiary value of
relative witness is concerned, it has been
held by Hon'ble Supreme Court in the case
of Dharampal and others Vs. State of
U.P. 2008 Cr.L.J. 1016. The relevant part
of the judgment is reproduced as under:-

"12. This takes us to the next
question viz. whether the other lacunae
pointed out by the learned counsel for the
appellants are fatal to the prosecution
case . We agree that the High Court erred
in relying on the evidence of PW4, who
admittedly was declared a hostile witness.
Nevertheless, we fell that in the fact of the
other evidence of PW2 Dannu, PW3 Om
Prakash who were corroborated in all
material respects by PW7 Dr. R.P. Goyal
and by PW9, Dr. U. Kanchan, the
evidence of PW4, even if discharged, is
inconsequential. The evidentiary value of a
dying declaration and the principles
underlying the imprtance of a dying
declaration have already been discussed
herein earlier. Simply because PW2 and
PW3, in their cross-examination, have
been shown to be related to the deceased
does not mean that their testimony has to
be rejected. It is well settled that evidence
of a witness is not to be rejected merely
because he happens to be a relative of the
deceased. In State of Himanchal Pradesh
V. Mast Ram [(2004) 8 SCC 660], this
Court observed as under:-

RUUT The law on the point is
well settled that the testimony of the
relative witnesses cannot be disbelieved on
the ground of relationship. The only main
requirement is to examine their testimony
with caution. Their testimony was thrown
out at the threshold on the ground of
animosity and relationship. This is not a
requirement of law.............. "

In this view of the matter and
this being the well-settled law, it is difficult

for us to discard the evidence of the
witnesses, as discussed hereinabove, only
on the ground that they were related to the
deceased, in the absence of any infirmity
in the said evidence."

(Emphasized)

24. On the same point, Hon'ble
Supreme Court in case law Rizan and
another Vs. State of Chatisgarh (Supra)
it has been held that:-

"6.- We shall first deal with the
contention regarding interest of the
witnesses for furthering prosecution
version. Relationship is not a factor to
affect credibility of a witness. It is more
often than not that a relation would not
conceal actual culprit and make
allegations against an innocent person.
Foundation has to be laid if plea of false
implication is made. In such cases, the
court has to adopt a careful approach and
analyse evidence to find out whether it is
cogent and credible."

(Emphasized)
25. Injury reports of other persons
from prosecution side are also on record,

which are as follows:-

Injury Report of Km. Manju
Devi (Ex. Ka-7)

1. Firearm wound of entry
1/4c.m. x 1/4c.m. x muscle deep in (Lt)
deltoid upper part at middle fresh oozing.
Adv. X-ray  AP/Lat. view  for
confirmation/presence of pellet, if any.

2. Injury as above in (Lt) side of
chest 8 ¢c.m. below mid point of (Lt) collar
bone. Adv. X-ray AP/Lat. view for
confirmation/presence of pellet if any.
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Injury report of Km. Shyam
Kali (Ex. Ka-6)

Firearm wounds of entry 1/4c.m.
X 1/4c.m. three in number each having
fresh oozing muscle deep to bone deep
circular round shaped located in (a)
dorsam of base of (Lt) thumb (b) (Rt) leg
medially at middle (c) (Lt) frontal
prominance. Adv. X-ray AP/Lat view for
confirmation/presence of pellets and extent
of injuries.

Injury report of Vinod Kumar

(Ex. Ka-3)

Multiple firearm wounds of
entry each measuring 1/4cm. X 1/4cm.
App ro. Muscle deep to bone deep
scattered in back of (Lt) lower limb front
of chest front of (Rt) thigh lower part (Rt)
upper limb lower part fresh oozing. Adv.
X-ray AP/Lat view for presence and
confirmation of pellets if any.

Apart from that, injury report of
Pramod Kumar (Ex. Ka-10) shows that
he is suffering from pain in left ear.

26. All the injured witnesses were
examined on 29.11.1986 between 11:30
a.m. to 12.35 p.m. The injury reports of all
the injured persons are also prompt.

27. Learned counsel for the
appellants has submitted that although the
appellants have admitted the genuineness
of injury reports of injured persons for
prosecution under Section 294 of Cr.P.C.,
but even then it was needed to examine
doctor concerned who had examined the
injured persons. In case, the doctor has not
examined in above circumstances then in
that case the injury report will not be
treated as proved as it does not have the
status of the substantial evidence. In
support of his contention, he has submitted
the case law of Ganesh Ram @ Ganesh
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Chamar (Supra) and relied on its para-22
which reads as under:-

"22. Thus the injury report and
the postmortem report are not substantive
evidence. They are only notes which are
prepared by the Doctor at the time of
examination of the injured or the
deceased. They become evidence only
when the doctor is examined and cross-
examined in court and says that he had
examined the injuries of the injured or the
deceased. His evidence will clearly given
out the nature of injury and also the
weapons used or the manner of assault
and in the case of postmortem it will show
the cause of death of the deceased. These
are relevant things as corroborative piece
of evidence to the oral evidence of the
witnesses. But these evidence (injury
report and post mortem report) can be
used only to contradict or corroborate the
doctor. The injuries of the victim may be
noticed and observed even by a layman,
but this layman cannot give the opinion
about the cause of death, which is given by
the doctor after examination of the dead
body, as an expert. Further if a man
receives injuries and then  dies
immediately thereafter, inference may be
drawn that these injuries may be the cause
of death. But such inference is not
sufficient for purposes of conviction for
murder. A doctor alone can give the
opinion that the victim died as a result of
injuries or that the injuries were such that
the assailant must have known that it was
likely to cause death. Section 32 of the
Evidence Act provides exception to the
general rule about the injury report or the
postmortem report. Similarly Section 294
Cr.P.C. though provides for no formal
proof of certain documents, but it cannot
take the place of the direct evidence of the
doctor. It refers to only that document
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which can be needed in evidence and the
postmortem report or the injury report
cannot be read in evidence unless the doctor
is examined, subject to exceptions provided
under Section 32 of the Evidence Act. The
Court will have to consider the other
evidence on the record if any help, at all, is
available, which may show the injuries, but
that cannot become substitute for the injury
report or the postmortem report in the
absence of the examination of the doctor
barring the case covered by Section 32 of
the Evidence Act. If, at all, doctor is not
easily available or quite easily available as
he has gone abroad or is not likely to come
within reasonable time and that there will be
delay in the disposal of the case causing
harassment to the accused, then the
postmortem report may be brought on the
record not by a clerk but it should be
brought through some person having
technical knowledge of medical science and
jurisprudence or through some doctor who
may be able to answer the questions put by
the prosecution as well as the defence in
respect of the writings of the doctor of
postmortem or injury report. But this is all
subject to the Evidence Act or the code of
Civil Procedure."

28. In reply, learned A.G.A. has
submitted that if the accused persons have
admitted and did not dispute the
genuineness  of  prosecution  paper
including injury report of injured persons
from prosecution side then in that case it is
not needed call concerning formal
witnesses for their evidence.

29. In this regard, the provisions of
Section 294 of Cr.P.C. are reproduced
hereinunder:-

"294. No formal proof of

certain  documents.--(1) Where any

document is filed before any Court by the
prosecution or the accused, the particulars
of every such document shall be included
in a list and the prosecution or the
accused, as the case may be, or the
pleader for the prosecution or the accused,
if any, shall be called upon to admit or
deny the genuineness of each such
document.

(2) The list of documents shall be
in such form as may be prescribed by the
State Government.

(3) Where the genuineness of
any document is not disputed, such
document may be read in evidence in any
inquiry, trial or other proceeding under
this Code without proof of the signature of
the person to whom it purports to be
signed.

Provided that the Court may, in
its discretion, require such signature to be
proved."

(Emphasized)

30. Accordingly under sub-clause (3)
of Section 294 Cr.P.C. if the genuineness
of any documentary evidence is not
disputed by either side such document may
be read in any enquiry trial or other
proceedings without formal proof of
signature of witness concerned.

31. On the above point of argument,
it has been held by Hon'ble Apex Court in
the case of Akhtar and others Vs. State
of Uttaranchal SCC (Cri) 1590 of 2007
that:-

" 9. Another post mortem
examination report, genuineness of which
has also been admitted by the defence,
discloses that autopsy was conducted on
the dead body of Asgar on 14.05.1987 at
about 10.00 AM by Dr. A.K. Lumba. In the
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opinion of the Medical Officer, both Shakil
and Asgar died on account of shock and
haemorrhage resulting due to ante mortem
injuries.

10. The medical report with
respect to the injuries caused to two
eyewitnesses, namely Jamil Ahmad and
Mobin, genuineness of which has also
been admitted by the defence counsel,
discloses that on Page 7 of 14 13.05.1987
at about 12.15 p.m., injuries were found
on the body of Jamil Ahmad (PW-2) by the
Medical Officer who examined the injured
at L.D. Bhatt Civil Hospital, Kashipur. In
the opinion of the Medical Officer the
injuries were fresh and simple in nature,
caused by sharp edged weapon. The same
Medical Officer also examined PW-3,
Mobin and opined that four injuries were
caused by some hard blunt object and two
injuries were caused by a fire arm and all
the injuries were fresh in duration.

11. Admittedly, there is no
dispute as far as the genuineness of the
injury reports, post mortem reports and
also the genuineness of the Ballistic
Expert's report is concerned. As defence
has already admitted the same no useful
purpose would be served to discuss those
reports again."

(Emphasized)

32. On the same point, Full Bench of
this Court in case of Siddiq and Ors. Vs.
State 1981 AWC (80) has given the
finding that:-

"9. An injury report filed by the
prosecution is obviously a document as
defined in Section 29 I.P.C. Before the Cr.
P.C. 1973 came into force an injury report
could not be read in evidence as it was
only a writing of the doctor made at the
time of the examination of the injuries of
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the injured person. It contained his
observations regarding the nature,
dimension and location of the injuries and
also his opinion regarding their duration
and the instrument with which they were
caused. The doctor who prepared the
injury report was required to enter the
witness box during the inquiry or trial to
prove the injuries of the injured person.
He could refresh his memory under
Section 159 Evidence Act by referring to
the injury report prepared by him and the
injury report was proved by him under
Section 67 Evidence Act and it
corroborated his deposition in Court
under Section 157 Evidence Act. Under
sub-section (3) of Section 294 Cr. P.C. an
injury report filed by the prosecution
under sub-section 294 Cr. P.C. may be
read as substantive evidence in place of
the deposition of the doctor who prepared
it if its genuineness is not disputed by the
?7?? accused. If its genuineness is disputed
then the doctor who examined the injured
person must appear in the witness box to
prove his injuries and also to prove the
injury report and in such a case the
statement of the doctor would he the
substantive evidence and the injury report
may be used to corroborate or discredit
his testimony.

10. In Jagdeo Singh v. State
[1979 Cr. L.J. 236.] a Division Bench of
this Court held "it was not permissible to
exhibit the postmortem report under
Section 294 Cr. P.C. and even if it was
done the report could not be used as
substantive piece of evidence until and
unless the doctor concerned was examined
in Court. Documents that Section 294 Cr.
P.C. contemplates reading in evidence
upon admission about genuineness by the
opposite party are only such documents
which when formally proved Speak for
themselves. It does not refer to any
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document, which even if exhibited cannot
be read in evidence as substantive
evidence". With great respect, we are
unable to agree with the view taken by this
Court in the above-mentioned case. As
mentioned earlier, there is no restriction
placed on documents in sub-section (1) of
Section 294 Cr. P.C. and it applies to all
documents filed by the prosecution or the
accused. If the genuineness of any
document filed by the prosecution or the
accused under sub-section (1) of Section
294 Cr. P.C. is not disputed by the
opposite party sub-section (3) of Section
294 Cr. P.C. is applicable and it may be
read as substantive evidence. It is true that
prior to the coming into force of the Cr.
P.C. 1973 the post-mortem report after it
was proved was not substantive evidence
but only corroborated the statement of the
doctor made in Court and even now if the
genuineness of the post-mortem report is
disputed by the accused, the doctor must
be examined to prove the injuries found on
the body of the deceased and also the post-
mortem report and the post-mortem report
may only be used to corroborate or
discredit his testimony which is the
substantive evidence. This, however,
cannot lead to the conclusion that the
post-mortem report cannot be read as
substantive evidence under sub-section (3)
of Section 294 Cr. P.C. if its genuineness
is not disputed by the accused. As already
mentioned, the very object of enacting
Section 294 Cr. P.C. would be defeated if
the signature and the correctness of the
contents of the post-mortem report are still
required to be proved by the doctor
concerned even if its genuineness is not
disputed by the accused. Section 294 Cr.
P.C. is clear and unambiguous. It is only
when the genuineness of the post-mortem
report filed by the prosecution is not
disputed by the accused that sub-section

(3) of Section 294 Cr. P.C. is applicable
and the post-mortem report may be read
as substantive evidence and the signature
and the correctness of its contents need
not be proved by the doctor concerned. We
are, therefore, clearly of the opinion that if
the genuineness of the post-mortem report
filed by the prosecution under sub-section
(1) of Section 294 Cr. P.C. is not disputed
by the accused, it may be read as
substantive evidence under sub-section (3)
of Section 294 Cr. P.C.

11. In Ganpat Raoji Suryavanshi
v. State of Maharashtra [1980 Cr. L.J.
853.] it was also held that the post-mortem
report even if admitted to be genuine by
the accused cannot be read as substantive
evidence under Section 294 Cr. P.C. For
the reasons already given we are, with
great respect, unable to agree with the
view taken in that case."

(Emphasized)

33. A Division Bench of Patana High
Court has given the same verdict in case
law of Madan Shah Vs. State of Bihar
1997 S.C.C. Online Patana 543.

"13. In this regard it would be
useful to notice that at the time when the
Public Prosecutor filed the post-mortem
report with a petition to mark the same as
Exhibit, Sri Ravindra Prasad Srivastawa,
the defence counsel, admitted the
genuineness of the document. Therefore,
having regard to the provisions of Section
294 of the Code of Criminal Procedure,
the post mortem report was marked at Ext.
6 by the court below. As per sub-section
(3) of Section 294 of the Code of Criminal
Procedure where the genuineness of such
document is not disputed, it may be read in
evidence in any inquiry, trial or other
proceedings under the Code. That apart
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having regard to the law laid down by this
Court in the case of Dasrath Mandal v.
The State of Bihar, 1993 (1) P.L.J.R. 737,
if the prosecution or the accused does not
dispute the genuineness of such document,
filed under Sub-Section (1) of Section 294
of the Code, it amounts to an admission
that the entire document is true and
correct. Reference in this regard can also
be made to a Full Bench decision of
Allahabad High Court in the case of
Saddiq v. State (1981 Cri. L.J. 379).

14. It has to bear in mind that
Section 294 of the Code has been
introduced by the Legislatures with a view
to avoid unnecessary delay in disposal of
the criminal cases. An accused has every
right to doubt the genuineness of such
document at the time when it is filed.
Because undisputedly unless such a
document is admitted by the parties no
value can be attached with regard to its
genuineness. Reference in this regard can
also be made to a Full Bench decision of
Bombay High Court in the case of Shaikh
Farid Hussain Sab v. The State of
Maharashtra (1983 Cri. L.J. 487).
Therefore, the facts of this case being quite
different, appellants can not get any
benefit of the ratio laid down in the case
as reported in 1994 (1) P.L.J.R. 488
(supra). Because in the present case
genuineness of the document was already
admitted by the defence at the time when it
was brought on the record.”

(Emphasized)

34. A similar view has been taken by
another Division Bench of Patana High
Court in case law of Shanker Shah and
others Vs. State of Bihar 2007 Cr.L.J.
355.

" 26. From a plain reading of S.
294 of the Code of Criminal Procedure, it
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is evident that when particulars of a
document is included in a list and when
accused is called upon to admit or deny
the genuineness of such document and in
case it is not disputed same can be read in
evidence in trial without proof of the
signature of the person to whom it
purports to be signed. However, the Court
may in its discretion, require such
signature to be proved.

27. Here in the present case, the
signature of the doctor, who conducted the
postmortem examination, had been proved
by the compounder P.W. 7 Ram Chandra
Tiwari and he had stated in his evidence
that the said post-mortem report was
prepared in his presence and he identified
the signature of its author. The said post-
mortem report has been filed by the
prosecution with the list of documents and
the endorsement made by the learned
Judge show that the appellants admitted
that without objection. The endorsement of
the learned Judge in the list of documents
clearly goes to establish that the
genuineness of the post-mortem report was
not disputed and, as such, same was fit to
be read in evidence in trial in view of the
clear language of S. 294 of the Code of
Criminal Procedure."

(Emphasized)

35. Law has been framed for
providing justice to victims. It cannot be
placed as a tool in the hands of legal
experts. It will not be proper to apply the
principle in every case that doctor must be
called for evidence even in the cases,
where accused persons have admitted and
not disputed the genuineness of injury
report. If during the course of evidence
before trial court, learned counsel for
defence does not dispute the genuineness
of medical/injury report of injured persons
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and endorse on paper that formal proof is
dispensed  with, accordingly  court
concerned dispensed with evidence of
concerning formal witnesses, then in that
case if during the course of argument
accused persons take plea that, no matter
he has not disputed the genuineness of
document and endorsed about dispensation
of formal proof of witness concerned, even
then if the concerning witness has not been
summoned and has not been given
evidence/proof regarding the signature and
contents of document then in that case it
may cause injustice to accused persons.
This argument is not acceptable in the
light of provisions of Section 294 Cr.P.C.
In above circumstances, if such documents
will not be read in evidence, it may cause
miscarriage of justice. In sub-clause (3) of
Section 294 Cr.P.C., the word "may" has
been wused by legislature, therefore,
considering the above legal position, the
arguments advanced by learned counsel
for the appellants has no force. The injury
reports of prosecution persons (Ex. Ka-5
to Ex. Ka-10) are liable to be believed as
substantive evidence of prosecution which
corroborates the oral evidence of injured
eye witnesses PW-2 and PW-3.

36. Learned counsel for the
appellants has further submitted that role
of all the accused persons has not been
shown in F.I.LR. Therefore, evidence of
prosecution witness is not believable as
they are afterthoughts and taught by legal
experts.

37. So far as the argument on this
point is concerned, it can be said that
F.LLR. is not an encyclopedia of the details
of crime. It is not necessary that it should
set out minute details of occurrence. After
the occurrence, the mind of informant does
not remain in peace. Rather, it reflects in

flutter or panic in condition, therefore,
minute details of occurrence may omit. If
the fact narrated in F.1.R. indicates that a
crime has been committed and facts
mentioned in F.I.R. are in consonance with
facts reflected from evidence on record
then in that case accused may not take the
plea that there is no detailed description in
F.I.R., what is needed, facts mentioned in
F.I.LR. be not in contradiction in evidence
regarding factum of occurrence and role of
accused substantially. It has been held by
Hon'ble Supreme Court in the case of
Pandurang Chandrakant Mhatre and
others Vs. State of Maharashtra (2010)
1 S.C.C. 413 that:-

" 38. It is fairly well settled that
first information report is not a
substantive piece of evidence and it can be
used only to discredit the testimony of the
maker thereof and it cannot be utilised for
contradicting or discrediting the testimony
of other witnesses. In other words, the first
information report cannot be used with
regard to the testimony of other witnesses
who depose in respect of incident. It is
equally well settled that the earliest
information in regard to commission of a
cognizable offence is to be treated as the
first information report. It sets the
criminal law in  motion and the
investigation commences on that basis.
Although first information report is not
expected to be encyclopaedia of events,
but an information to the police to be "first
information report" under Section 154(1)
must contain some essential and relevant
details of the incident. A cryptic
information about commission of a
cognizable offence irrespective of the
nature and details of such information may
not be treated as first information report."

(emphasized)
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38. In present case, the informant has
mentioned that accused persons Hari
Shanker, Radhey, Bhagwan Deen, Raj
Kumar and Bhikhari Neta and other
outsider were carrying guns, tamanche and
lathi-dande who attacked family members
of informant.  Resultantly, family
members-Vinod Kumar, Pramod Kumar,
Bachchi Lal, Km. Shyam Shree, Km.
Shyam Kali and Km. Manju Devi received
injuries. Since, the informant has narrated
the occurrence with role of accused
persons with weapons, then in that case, it
cannot be said the said F.ILR. is not
believable. Hence, the argument advanced
by learned counsel for the appellants has
no force.

39. The F.I.R. has the motive of
occurrence also that before occurrence
accused persons Hari Shanker and Radhey
were raising construction of shop and
injured Pramod Kumar asked them not to
do so. Eye witness PW-2 in his evidence at
page-2 has stated that accused persons
were raising construction of shop which is
in front of northern gate of his factory.
This fact has also been narrated in his
evidence at page-4 and at page-7. Witness
PW-3 has also narrated the fact in his
evidence at page-1 that accused persons
Hari Shanker and Radhey Shyam were
raising construction adjacent to northern
gate of the factory. There is no
contradiction on the point of genesis of
occurrence in prosecution witness. This
fact is also supported by the statement of
appellant-Hari ~ Shanker. In reply of
guestion no.8 in his statement under
Section 313 Cr.P.C. Appellant-Radhey
Shyam has adopted the statement of
appellant-Hari Shnaker in his statement
under Section 313 Cr.P.C. that "We had
constructed Pakki (cemented) shop, in
place of existing wooden shop and we
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were moisturising the same, Ram Kishore
and Vinod Kumar demolished the shop
and beaten them, resultantly accused
persons received injuries; for which cross
case is pending." Although, where there is
ocular evidence, motive is not necessary to
be proved by prosecution yet the above
evidence proves the motive of accused
persons.

40. It has been argued by learned
counsel for the appellants that the alleged
guns, tamanche, lathi have not been
recovered, therefore, the case of the
prosecution is not believable .

41. Injury report of injured persons-
Km. Shyam Shree, Km. Shyam Kali, Km.,
Manju Devi, Bachchi Lal and Vinod
Kumar (Ex. Ka-5 to Ex. Ka-9) indicates
that they have received the injury of
firearm whereas, injury report of Pramod
Kumar has made complainant of pain with
the opinion of doctor that it has been
caused by blunt weapon (which might be
injury of lathi). The genuineness of above
medical reports/injury reports have not
been disputed by accused persons. It was
duty of 1.0. to recover the incriminating
articles. If, 1.0. has failed to recover the
weapons used may or may not be with
intention to provide benefit to accused
persons, then in that case prosecution case
will not be affected adversely. The injuries
of above persons have been narrated in the
oral evidences of prosecution witnesses
PW-1 to PW-3.

42. In the case of State of Punjab
Vs. Hakam Singh, Appeal (Crl.) 130 of
2000 decided on 31.08.2005, it has been
held by Hon'ble Supreme Court that:-

" The High Court has
disbelieved her testimony on the grounds
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i.e. on the manner of firing and recovery of
the guns, non seizure of blood stained
clothes but these short-comings hardly
impeach her testimony In order to impeach
her testimony technical questions were
asked to her which was not the correct
approach for discarding her testimony.
Therefore, we are of the opinion that the
High Court has committed an error in
discarding the testimony of this witness on
technical grounds de hors the factual
statement given by her.

Learned counsel for the
respondent has also tried to make out that
the defence version is more probable. The
defence version was that in fact Bhola
Singh who was coming for bus stop was
first attacked by the prosecution party and
in retaliation the accused persons went
there and that the prosecution could not
explain the second injury to the deceased
Bhola Singh. We do not think that the
defence  version  improbablises  the
prosecution story. It is just an afterthought
theory put up by the defence to
improbablise the prosecution story. But
the facts as mentioned above articularly
the testimony of P.Ws. 3 & 4 sufficiently
lend support to the prosecution story.

It was also pointed out by
learned counsel for the respondent that no
fire arms were recovered and no seizure
has been made of empties. It would have
been better if this was done and it would
have corroborated the prosecution story.
Seizure of the fire arms and recovering the
empties and sending them for examination
by the Ballistic expert would have only
corroborated the prosecution case but by
not sending them to the Ballistic expert in
the present case is not fatal in view of the
categorical testimony of P.W. 3 about the
whole incident.”

(Emphasized)

43. Learned counsel for the
appellants has further stated that in spite of
the F.I.R. version, evidence of PW-1 to
PW-3, the three accused persons have not
been convicted. Therefore, appellants are
also liable to get benefit.

44. On this point, the arguments of
learned counsel for the appellants is not
believable as misconceived. It reveals
from record that accused Bhagwan Deen
and Bhikhari Neta were died during the
pendency of trial. Therefore, the trial has
been abated against them. Eye witness
PW-2 has stated in his statement at page-6
that at the time of occurrence accused Raj
Kumar was standing in the guise of shop.
This witness, PW-2 is injured and has been
found as a reliable witness. Therefore,
learned lower court has given the benefit
of doubt to accused Raj Kumar which has
not been challenged by prosecution,
whereas the roll of appellants regarding
causing injuries to prosecution persons are
proved by injured eye witnesses of
prosecution which is corroborated by
documentary evidence of prosecution.
Therefore, on the point of not convicting
three accused persons, argument advanced
by learned counsel for the appellants has
no force.

45. So far as the injuries of accused
persons are concerned, the injury reports
of Rajeshwati, Akhilesh, Hari Shanker,
Shravan Kumar, Meera Devi, Satish,
Sheela, Smt. Mohani Devi, although has
been exhibited as Ex. Kha-13 to Ex. Kha-
20, but they have not been proved by any
witness from accused side. Even the said
injuries of so-called injured persons from
accused side has not specifically been
mentioned by them in their statement
under Section 313 Cr.P.C. It has been
informed by learned A.G.A. that the cross
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case which was lodged by present
appellant-Hari Shanker as Case Crime
No.254-A under Section 147, 148, 149,
307 and 336 has been decided by the Court
concerned with acquittal of all the accused
persons. The order of acquittal has not
been challenged by appellants, therefore,
they cannot take plea that there was any
sudden or free fighting and complainant
side was aggressor, in which, persons from
accused side received injuries and
appellants have not acted with any overact.

46. It has also been mentioned by
learned counsel for the appellants in his
argument that there are two persons named
in F.I.LR. as independent witnesses, but
prosecution failed to produce them in
evidence. In absence of evidence of any
independent witness, conviction cannot be
based only on the ground of interested
witnesses of fact that is of evidence of
PW-1 to PW-3.

47. So far as the above argument
advanced by learned counsel for the
appellants, in concern, it has no force as
witnesses PW-2 and PW-3 are injured eye
witnesses. Their testimony is supported by
medical evidence i.e. injury reports EX.
Ka-5 and Ka-10. There is no discrepancy
in the oral evidence. According to law, if
eye witnesses who received injury in the
course of occurrence, if their evidences are
not contradictory and is believable, it will
not be necessary in every cases to produce
independent witnesses. Quality of witness
is needed not quantity. In paragraph-16 of
case law of Hardev Singh and others Vs.
Harbhej Singh and others 1996 94)
Crimes 216 (S.C.) Hon'ble Apex Court
has held that :-

16. Coming to the finding as
regards the  non-examination  of
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independent eye witnesses who saw the
incident in question we must hasten to add
that it is completely erroneous and
unmerited. The prosecution has examined
Hardev Singh (P.W. 2) and an injured
witness Suba Singh (P.W. 3), although
some other villagers did come at the place
of incident but in our opinion merely
because other independent witnesses were
not examined could not be a ground to
discredit the evidence of these two eye
witnesses. This Court time and again has
emphasised that the evidence of close
relations who testified the facts relating to
the occurrence be not rejected merely on
the ground that they happened to be the
relatives. All that this Court has ruled is
that the evidence of such witnesses be
scrutinised very carefully. We have very
carefully gone through the evidence of
Hardev Singh (P.W. 2) and Suba Singh
(P.W. 3) who were consistent in their
evidence as regards the details of assault
caused by the respondents (accused). Both
the witnesses have given minute details in
regard to the weapons used by each of the
accused and the manner in which they
have assaulted Harbhajan Singh in front
of the house of Chanan Singh. They also
stated that A-1 fired from his gun at
Harbhajan Singh causing him bleeding
injuries. They further stated that the
second shot fired by A-1 missed the target.
It is true that the medical evidence does
indicate two gun shot injuries. In the facts
and circumstances of the case non
explanation of the gun shot injury No.6 by
these two eye witnesses would neither
dilute their evidence nor their presence
could be doubted. It is the positive case of
both the witnesses that Harbhajan Singh
had come to the house of Chanan Singh to
help him in the construction work. There is
nothing in their evidence which can
persuade us to disbelieve the story
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narrated as regards the assault on
Harbhajan Singh. Coming to the assault on
Baldev Singh caused by the respondents
(accused), Hardev Singh (P.W. 2) and Suba
Singh (P.W. 3) had stated that Baldev Singh,
on noticing that the respondents (accused)
were coming towards him, left the driver's
seat and went to the trolley to escape himself
from the probably attack by the accused.
Harbhej Singh (A-1) gave a lalkara and
thereupon Amrik Singh (A-3) climbed up the
trolley and chopped off the leg of Baldev
Singh with gandasa. Gurmej Singh (A-4)
also climbed up the trolley and gave 2-3
blows on his left arm from the sharp side of
gandasa. Mohan Singh (A-5) also gave a
gandasa blow from the sharp side on his
chest. After inflicting injuries to Baldev
Singh the accused fled away. Both these
witnesses were searchingly cross-examined
by the defence but there is hardly any
material brought on record to discredit their
evidence. The evidence of both these
witnesses in  our considered  view
unmistakably proves that the respondents
(accused) who were the members of the
unlawful assembly having a common object
to cause the murders of Harbhajan Singh
and Baldev Singh did cause such bodily
injuries to them as a result thereof they met
with homicidal deaths.

(Emphasized)

48. Lastly, learned counsel for the
appellants has argued that accused persons
are of more than 65 years of age and
occurrence has taken place approximately
33 years back. Therefore, a lenient view be
taken and appellants should be acquitted.

49. Offence of appellants has been
proved by prosecution. Km. Shyam Shree,
Km. Shyam Kali, Km. Manju Deuvi,
Bachchi Lal and Vinod Kumar have

received firearms injuries in day light.
Prosecution has succeeded to prove the
charges against appellants without any
shadow of doubt. No legal ground has
been placed before this Court to set aside
the conviction. Learned Sessions Court has
convicted and sentenced to appellants-Hari
Shanker and Radhey Shyam for six
months' rigorous imprisonment under
Section 148, six months' rigorous
imprisonment under Sections 323, 149
IlP.C. and two years' rigorous
imprisonment with fine of Rs. 2,000/- each
under Section 307/149 of 1.P.C. In default
of non-payment of find, they have been
awarded rigorous imprisonment for a
period of three months. Learned court
below has also directed that if fine amount
is paid, half of the shall be paid to Km.
Shyam Shree who lost her eye in the
occurrence. It has also been admitted that
all the sentences shall run concurrently,
therefore, the sentence awarded by learned
lower court is not too harsh.

50. It has been held by Hon'ble
Supreme Court in case of Rizan and
others Vs. State of Chattisgarh (Supra),
if sentences imposed do not in any way
appear to be harsh, merely because the
occurrence took place sometime back,
same cannot be a factor to reduce the
sentences.

51. Considering  the facts,
circumstances and arguments advanced by
both the sides and citations produced in
support of the arguments, no illegality or
infirmity is found in the judgment of court
below. Appellants have rightly been
convicted and sentenced. Appeal lacks
merit and is liable to be dismissed.

52. The appellant-Hari Shanker and
Radhey Shyam will surrender before court,
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concerned forthwith, failing which the
court will issue non-bailable warrant
against them. In compliance, if accused-
Hari Shanker and Radhey Shyam appear
or brought before the court, concerned
they shall be sent to jail by warrant for
their sentences as awarded by trial court.

53. Let the copy of the judgment be
sent to court concerned forthwith for
compliance.

54.  Accordingly,
dismissed.

the appeal is

55. No order as to costs.
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(Delivered by Hon’ble Pankaj Naqvi, J.)

This appeal has been preferred
against the judgment and order dated
26.9.1991 passed by Sessions Judge, Basti
in S.T. no.33 of 1986, whereby appellants
have been convicted/sentenced under
Sections 302/149 IPC for life along with
ancillary sentences.

1. The prosecution case is comprised
in two parts:-

The first part alleged that there is
a mango grove across the house of P.W-
1/the informant, belonging to the family of
the informant. On 20.5.1984 at about 10 in
the morning while P.W-1 was plucking
mangoes, accused Ram Lalak (A-1),
Bajrangi  (A-4) (real brothers) and
Devmani (A-2), Indramani (A-5) (real
brothers) dissuaded P.W-1 from plucking
mangoes. P.W-1 replied that trees have
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been planted by his father and ancestors,
as such he was plucking them. Accused
went back hurling abuses.

2. The second part alleged that on the
same day while P.W-1 was tethering livestock
in the grove, accused Ramlalak (A-1) with a
DBBL gun, Devmani (A-2) and Ramchand
(A-3) with SBBL guns, Indramani (A-5) and
Rammilan (A-6) with lathis, and Bajrangi (A-
4) with ballam came, out of whom,
Ramlalak(A-1) exhorted P.W-1 that he better
not move as he wanted to teach him a lesson.
P.W-1 sensing trouble attempted to flee
towards his house while raising cries for help.
Dwarika (P.W.2), Ramdas, (deceased)
(relatives of P.W-1) and Ayodhya ran to rescue
PW-1. Accused Ramlalak (A-1), Devmani (A-
2) and Ramchand (A-3) fired at P.W-1 which
hit him on his head, waist and legs. The
witnesses dissuaded the accused persons from
doing so. Accused too exhorted the witnesses
to stay away, upon which accused Ramlalak,
Devmani and Ramchandra fired at Ramdas
(deceased) and Dwarika (P.W-2). Ramdas
(deceased) succumbed to the injuries on the
spot. Dwarika (P.W-2) and Ayodhya (not
examined) sustained pellete injuries, thereafter
accused Bajrangi (A-4) inflicted ballam blow
at Dwarika (P.W-2) on his waist, who fell
down, followed by lathi blows on him by
Indramani (A-5) and Rammilan (A-6). P.W-1
subsequently  learnt that the accused
Ramnarayan with a view to eliminate P.W-1
and his family had lent licensed ams belonging
to his family to accused Ramlalak (A-1),
Devmani (A-2) and Ramchandra (A-3).

3. The accused were charged under
sections 27 and 28 of the Arms Act, 120-
B,302/109,147,148, 307/149 and 302/149
IPC.

4. Accused alleged that the trees
were sown by father of Devmani (A-2) i.e,

Gaya Prasad and they have been falsely
implicated. No defence evidence was led.

5. The trial court after analysing the
evidence  finding  ocular  evidence
compatible with the medical while
convicting the appellants as above
acquitted accused Ram Narayan, Ravindra,
Umashankar and Master Badri Vishal for
the role of conspiracy.

6. During pendency of appeal, A-6/
Rammilan died, his appeal has already
been abated.

7. Heard Sri G.S. Chaturvedi, learned
Senior Advocate assisted by Sri Prashant
Vyas, for the appellants, Sri Ran Vijai
Chaubey and Sri Raj Bahadur, learned
counsel for the informant and Sri A.N.
Mulla, the learned A.G.A.

8. The Learned Senior Counsel for the
appellants argued that conviction of A-4 and
A-5 i,e, Bajrangi and Indramani under section
302/149 IPC is not sustainable as the said
appellants were not likely to know that A-1,
A-2 and A-3 would also commit the murder
of Ramdas as the common object of all the
appellants was to harm P.W-1 only with
whom an altercation had taken place in the
morning. He thus submits that the death of
Ramdas was not a part of common object of
A-4 and A-5. He placed reliance on
Maiyadin and others vs. State 1973 (43)
AW.R 266.

9. The learned A.G.A, and the
learned counsel for the informant opposed
the submission on the ground that once an
unlawful assembly is formed which is also
armed with lethal weapons, then each and
every member of such an assembly would
be vicariously liable for the acts
committed by any of the members. He
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further submitted that the common object
of the unlawful assembly was not only to
harm P.W-1 but also any other person who
posed a threat for the appellants to enjoy
the fruits of the trees including the
deceased who is alleged to have sown the
trees.

10. We before adverting to the
evidence deem appropriate to discuss in
brief the provisions relating to offences
committed by an unlawful assembly.

11. Section 141 IPC provides that an
assembly of 5 or more persons is
considered an "unlawful assembly™ if the
common object of the persons comprising
the assembly is one of the acts mentioned
therein. Section 142 IPC provides that if a
person intentionally joins the unlawful
assembly, then he is said to be a member
of such assembly.

12. Section 149 IPC can be split for
convenience into 3 parts:-

() If an offence is committed by
any member of an unlawful assembly in
prosecution of the common object of that
assembly, or

(1) such as the members of that
assembly knew to be likely to be committed
in prosecution of that object,

(1) every person who, at the
time of the committing of that offence, is a
member of the same assembly, is guilty of
that offence.

13. The first part would make every
members of an unlawful assembly liable if
an offence is committed in prosecution of
common object i.e, each member of the
unlawful assembly is aware of the
common object and the offence committed
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must be connected immediately with the
common object of the unlawful assembly.
For example if 5 or more persons
constituting an unlawful assembly of
which the common object is to assault a
particular person then all such members
would be vicariously responsible for the
acts committed by any of them in
assaulting that particular person.

14. The second part makes the
members of an unlawful assembly liable
vicariously only if the members of the
unlawful assembly have the knowledge that
an offence is likely to be committed in the
prosecution of the common object.
Conversely, if the act complained of is
absolutely distinct having no nexus with the
common object those members cannot be
made vicariously liable who have not
committed any overt act as in such an
eventuality the members who commit such
overt act which is not likely to be committed
in prosecution of common object, would be
individually responsible for their acts.

15. Third part makes each person
vicariously liable for the offence
committed, who was the member of the
unlawful assembly at the time of
committing the offence, whether such
member individually committed the
offence or not, is of no consequence.

16. The scope of Section 149 IPC has
been explained in the leading judgement of
the Apex Court in Mizaji vs. State of U.P
A.l.R 1959 AIR (SC), 572. Para-6 thereof
is extracted hereunder:-

6. This section has been the
subject matter of interpretation in the
various High Court of India, but every
case has to be decided on its own facts.
The first part of the section means that the
offence committed in prosecution of the
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common object must be one which is
committed with a view to accomplish the
common object. It is not necessary that
there should be a preconcert in the sense of
a meeting of the members of the unlawful
assembly as to the common object; it is
enough if it is adopted by all the members
and is shared by all of them. In order that
the case may fall under the first part the
offence committed must be connected
immediately with the common object of
the unlawful assembly of which the
accused were members. Even if the
offence committed is not in direct
prosecution of the common object of the
assembly, it may yet fall under section 149
if it can be held that the offence was such
as the members knew was likely to be
committed. The expression 'know' does
not mean a mere possibility, such as might
or might not happen. For instance, it is a
matter of common knowledge that when in
a village a body of heavily armed men set
out to take a woman by force, someone is
likely to be killed and all the members of
the unlawful assembly must be aware of
that likelihood and would be guilty under
the second part of section 149. Similarly,
if a body of persons go armed to take
forcible possession of the land, it would be
equally right to say that they have the
knowledge that murder is likely to be
committed if the circumstances as to the
weapons carried and other conduct of the
members of the unlawful assembly clearly
point to such knowledge on the part of
them all. There is a great deal to be said
for the opinion of Couch, C.J., in Sabid
Ali's case (1873) 20 W.R. 5, that when an
offence is committed in prosecution of the
common object, it would generally be an
offence which the members of the
unlawful assembly knew was likely to be
committed in prosecution of the common
object. That, however, does not make the

converse proposition true; there may be cases
which would come within the second part, but
not within the first. The distinction between the
two parts of section 149, Indian Penal Code
cannot be ignored or obliterated. In every case
it would be an issue to be determined whether
the offence committed falls within the first part
of section 149 as explained above or it was an
offence such as the members of the assembly
knew to be likely to be committed in
prosecution of the common object and falls
within the second part.

17. We in the light of above legal
position proceed to examine as to whether
in the light of the evidence, the
prosecution has been able to establish the
guilt of A- 4 and A-5 under the second
part of Section 149 IPC?

18. The informants and the accused
are members of the same family. There is
animosity between the two over fruit
bearing trees. A-1 to A-3 were armed with
guns Bajrangi (A-4) with Ballam,
Indramani  (A-5) and Rammilan/(A-6)
(since deceased) armed with lathis. P.W.1
alleged that the fruit bearing trees had
been sown by his uncle/Ramdas
(deceased), while appellant Ramlalak
exhorted other accused not to spare P.W-1.
Ramdas (deceased) alongwith Dwarika
and Ayodhya were present in the near
vicinity of P.W-1. While appellants were
assaulting P.W-1, deceased alongwith
Dwarka and Ayodhya sought to intervene,
so as to dissuade the appellants. All the
appellants exhorted that interveners stay
away. A-1 to A-3 fired at Ramdas
(deceased) and Dwarka while P.W-2 was
being assaulted by Bajrangi with a ballam
(pointed weapon).

19. Once all the appellants are
armed with lethal weapons, the common
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object as sought to be bifurcated by
learned senior counsel for appellants only
gua P.W-1 cannot be sustained as the
deceased had sown the seeds of the fruit
bearing trees, which were being plucked
in the earlier part of the day by P.W-1
(nephew of the deceased), to which all the
4 accused had taken an offence. The
deceased was not a rank outsider who can
be said to have no interest in the dispute
between P.W-1 and the appellants. P.W-1
is a close blood relative of the deceased,
was being attacked with lethal weapons.
It was but natural for the deceased (Ram
Das) alongwith Dwarka and Ayodhya
(family members of P.W-1) to make an
attempt to rescue P.W-1. The appellants
instead of acceding to the request of the

deceased, attacked not only Ramdas
(deceased) but also persons
accompanying him i.e, Dwarika and

Ayodhya. The object of the appellants
cannot be bifurcated qua P.W-1 and the
deceased. Thus in view of above A-4 and
A-5 cannot feign ignorance that they had
no knowledge that such assault was likely
to be made on Ramdas in prosecution of
the common object.

20. We have perused the judgment of
Maiyadeen (supra) and are of the view
that the said decision would not come to
the rescue of appellants as in the said case
Maiyadeen (injured) and Babulal-deceased
were cutting their crops. The evidence
indicated that the said appellants'
grievance was against Khushali as the
latter was cutting the crops at the fields at
which there was dispute between them.
The said appellants chased Khushali.
While the chase was on Maiyadeen and
Babulal sought to intervene. One of the
appellants therein assaulted them as a
result of which Babulal died and
Maiyadeen got injured. The said appellants

never resisted Maiyadeen and Babulal
from cutting the crops. On such evidence
appellants therein were not convicted with
the aid of Section 149 IPC as the common
object of the unlawful assembly was to
harm Khusali.

21. We find that in so far the role
of A-1 to A-3 is concerned, same was
undoubtedly  established with the
evidence of P.W-1 and 2 unequivocally.
Learned Senior Counsel for A- 1 to A-3
in all fairness submitted that in view of
direct clinching evidence he is not in a
position to assail their conviction. We
too, independent of his submission find
that there was strong previous enmity
between both the faction, a day light
occurrence supported by testimony of
injured witnesses and nothing has been
elicited in their cross-examination to
doubt their credibility, prosecution has
established its case beyond reasonable
doubt against all the appellants, the
appeal is bereft of merits, liable to be
dismissed.

22. The appeal is dismissed. The
appellants are on bail. Their bail bonds
stand cancelled. They shall be taken into
custody forthwith to serve the remainder
sentence.

23. Let a copy of this judgement
along with records be sent to the learned
Sessions Judge, for compliance and
intimation to this court within 2 months.

(2020)1ILR A135

APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 13.12.2019

BEFORE
THE HON’BLE RAM KRISHNA GAUTAM, J.
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There is no material contradiction or
exaggeration or embellishment regarding
contention made for commission of offence of
rape by accused. (para 15)

In cross-examination, there is no material
contradiction in his statement, except of trivial
one, which has been asked in hair spiting
cross-examination, but learned trial court has
rightly — appreciated that those  minor
contradictions bound to occur in such type of
hair-splitting cross-examination. There was no
material contradiction, rather, they make
witness as a natural witness. (para 29)

In the present case, prosecutorix was
subjected to rape by her real maternal uncle.
She was a minor and crippled girl, suffering
with trauma of being nonambulatory, having
upper and lower limbs polio affected. The
apathy of that Station House Officer, who was
posted there at that time. Neither cloths of
the victim were taken nor same were got
examined in laboratory nor DNA test was got
conducted. If these steps would have been
taken by the Station House Officer,
concerned, in time, it would have been much
more helpful, in judicial proceeding and its
decision making, but even then, the
prosecutorix, in her testimony, and other
formal witnesses, discussed above, proved
charges leveled against convict-appellant
beyond reasonable doubt. (para 35)

The appeal is rejected. (E-2)
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(Delivered by Hon’ble Ram Krishna
Gautam, J.)

1. This Criminal Appeal, under
Section 374 (2) of Code of Criminal
Procedure, 1973 (In short, hereinafter,
referred to as "Cr.P.C."), has been filed by
the convict-appellant, Mohammad Abrar,
against the judgment of conviction and
sentence, awarded therein, by the court of
Additional Sessions Judge, court no.6,
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Muzaffar Nagar, in Sessions Trial N0.1566
of 2010, arising out of Case Crime No. 64
of 2010, under Sections 376 and 506 of
Indian Penal Code (hereinafter, in short,
referred to as "IPC") of Police Station-
Mirapur, District-Muzaffar Nagar, with a
prayer for setting aside impugned
judgment of conviction and sentence,
awarded therein. Thereby, awarding
acquittal, for offences, charged with.

2. Grounds of challenge, taken in the
Memo of Appeal, are that the judgment
and order of conviction and sentences,
awarded therein, was made without
appreciating evidence on record, resulting
finding perverse. It was based on surmises
and conjectures. Medical evidence was not
in support of the prosecution case. There
was deliberate delay of more than twenty
nine days in lodging first information
report because the incident was of
12.1.2010 and the report was of the same
was lodged on 31.1.2010. This itself
creates doubt on the prosecution version
and lead it into peril of suspicion.
Judgment of conviction and sentence,
awarded therein, was against facts, law
and evidence and it was a conviction, not
in commensurate to the degree of offence.
Hence, a prayer for quashing of the
impugned judgment and order, dated
7.5.2014, passed by the court of Additional
Sessions Judge, Court No.6, Muzaffar
Nagar, in Sessions Trial N0.1566 of 2010,
arising out of Case Crime No. 64 of 2010,
under Sections 376 and 506 of IPC of
Police Station-Mirapur, District-Muzaffar
Nagar, and to acquit the appellant from the
charges levelled against him, was made.

3. From very perusal of the
impugned judgment and record of Trial
court, it is apparent that the first
information report, Exhibit Ka-1, was
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presented before the Senior Superintendent
of Police, Muzaffar Nagar, on 31.1.2010,
whereupon, order of Senior
Superintendent of Police, Muzaffar Nagar,
was passed for getting prosecutorix
medically  examined and  taking
appropriate action in the matter, upon
which, Case Crime No. Nil of 2010, under
Sections 376 and 506 of IPC was got
registered, at Mahila Thana, Distrct
Muzaffar Nagar. Chik FIR, Exhibit Ka-7,
was prepared, with a copy of General
Diary Entry of registration of this case
crime number, Exhibit Ka-8. Since place
of this occurrence was within the
jurisdiction of Police Station-Mirapur,
hence, this case was remitted to that Police
Station-Mirapur, where it was entered as
Case Crime No.64 of 2010, for offences,
punishable, under Sections 376 and 506 of
IPC, by making its entry in General Diary,
Exhibit Ka-2 of above Police Station,
wherein, investigation was deputed to Sub
Inspector, Layak Ram. Prosecutorix was
got medically examined on 31.1.2010, at
District Hospital, Muzaffar Nagar. Her
Medico Legal Report, Exhibit Ka-3,
Ossification report regarding her age,
Exhibit Ka-4, X-ray, Exhibit Ka-5 were
got prepared. Her statement was recorded
on 31.10.2010 and spot was got inspected
upon pointing of victim-prosecutorix,
whereupon, spot map, Exhibit Ka-9, was
got prepared. Thenafter, investigation was
transferred to Sub Inspector, Mitrapal Sen,
who detained accused, Mohammad Abrar
on 17.2.2010. His statement was got
recorded and after investigation, a
conclusion was drawn for commission of
offence, as above, punishable, under
Section 376 and 506 of IPC. Hence,
chargesheet, Exhibit Ka-6, was submitted
by the Investigating Officer before the
Chief Judicial Magistrate, Muzaffar Nagar,
upon which cognizance was taken by the
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Chief Judicial Magistrate, Muzaffar Nagar,
for offecnes, punishable, under Sections
376 and 506 of IPC. As offence,
punishable, under Section 376 of IPC, was
triable before the court of Sessions, hence,
this file was committed to the court of
Sessions, vide order of the Chief Judicial
Magistrate, Muzaffar Nagar, where, this
Sessions Trial was entered in the Register
of Sessions Cases. Subsequently, this file
was allocated to the court of Additional
Sessions Judge/Fast Track Court No.l,
Muzaffar Nagar, where the Presiding
Judge, Shamsher Khan, framed charges in
vernacular, English Translation of which,
done by the Court, is being reproduced
below:

Charge
I, Shamsher Khan, Additional

Sessions Judge, Fast Track court no.1, do
hereby, charge, Abrar, as follows:

Firstly : That on 12.1.2010 at
about (time not known) at village
Churiyala, Police Station-Mirapur, at a
distance of 28 Kilometeres, towards
western side of Police Station-Mirapur, in
the District of Muzaffar Nagar, you
committed rape with daughter
(prosecutorix) of informant, who was
disabled, against her consent, thereby,
committed offence, punishable, under
Section 376 of IPC, within cognizance of
this Court.

Secondly : That on above date,
time and place, you committed rape
against wishes of prosecutorix, daughter of
informant and extended threat of dire
consequences, in case of opening of lips to
anyone, thereby committed, offence,
punishable, under Section 506 of IPC,
within cognizance of this Court.

So, |, hereby direct you for your
trial for above offences.

Sd/-
Dated:7.2.2011
(Shamsher Khan)
Additional Sessions Judge/FTC-1

Muzffar Nagar.
Charges were readover and
explained to the accused, who pleaded not
guilty and requested for trial.

4. Prosecution examined informant,
Noor Mohammad, as PW-1, Prosecutorix-
victim, as PW-2, Constable, Subhash
Chand as PW-3, Dr. Indra Singh, as PW-4,
Dr. Anand Swaroop, as PW-5, Mitrapal
Sen, as PW-6, Ravita Gupta, as PW-7 and
Layak Ram as PW-8.

5. For having explanation, if any, of
accused over incriminating materials and
evidence furnished by the prosecution and
for getting defence version, statement of
accused was recorded, under Section 313 of
Cr.P.C., wherein, accusation levelled was
denied by submitting that it is a false and
malicious accusation for which a false first
information report was got registered,
whereby, false accusation was got made with
preparation of false and fictitious documents.
Prosecutorix was major at the time of
occurrence and the testimony of PW-1 is
false and under greed. Testimony of PW-2,
prosecutorix, is under influence of her step
father, informant. It was a false and
fabricated  testimony.  Statement  of
Constable-Subash Chand, PW-3, was false,
statement of Dr. Subash Chand was also
false and medical report was prepared by
him was false and fictitious, testimony of Dr.
Anand Swaroop and documents prepared by
him were false and fictitious. Investigation
by Sub Inspector, Mitrapal Sen, was made
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for false accusation and a false chargesheet
was filed. First information report was got
registered by Ravita Gupta and her
testimony was false and against facts. Sub
Inspector, Layak Ram, had made a false
accusation and investigation conducted by
him was owing to enmity and with false and
malicious contention. He has categorically
stated that the informant, step father of the
prosecutorix, and his mother, who is sister of
accused-appellant, took ornaments of the
mother of accused-appellant, and thereafter
taken loan, after mortgaging ornaments, for
construction of their house, with an
assurance to return the ornaments at the
earliest. On being asked to return the
ornaments, they started quarrelling with
them, and as such, the ornaments of the
mother of was not returned back, rather, this
false case was got registered.

6. In defence, Ikramulla, DW-1, and
DW-2, Mohd. Abrar, accused-appellant,
himself have been examined.

7. Learned Additional Sessions
Judge, after hearing arguments of learned
Public Prosecutor as well as learned
counsel for the defence, passed impugned
judgment  of  conviction,  wherein
Mohammad Abrar, accused-appellant, has
been held guilty for offence, punishable,
under Section 376 and 506 of IPC. Both
sides were heard on guantum of sentence,
thereupon, sentence of 10 years' rigorous
imprisonment, with fine of Rs. 20,000/-, in
default of deposit of which, two years'
imprisonment, and three years'
imprisonment, for offence, punishable,
under Section 506 (2) of IPC, was
awarded, with a direction for concurrent
running of sentences, so awarded.

8. Against this judgment of
conviction and sentence, this Criminal
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Appeal, with above prayer, has been
preferred by the accused-appellant.

9. Learned counsel for the accused-
appellant has argued that the prosecutorix
is a close relative of accused, Mohammad
Abrar. Informant, Noor Mohammad, step
father of the prosecutorix, had taken
money, by way of taking ornament of
mother of the accused for getting it
mortgaged, for taking loan from market to
construct his house and this construction
was made by him, but, even after
completion of construction, neither money
was returned nor ornaments were returned
back. When ornaments were demanded
back, this false accusation for offence of
rape was lodged, wherein, prosecutorix
was a major one. She was disabled girl and
was used as a victim by her step father.
Testimony of PW-1 and of prosecutorix,
PW-2, was in contradiction to each other.
Though there were several contradictions
on record, but learned Trial Judge failed to
appreciate the same and on the basis of
surmises and  conjectures,  passed
impugned  judgment of conviction,
wherein, sentences, awarded were too
severe, i.e., not commensurate with the
degree of offence. Hence, this Appeal with
above prayer.

10. Learned AGA, representing State
of U.P, has vehemently opposed
arguments of learned counsel for appellant
with this contention that the prosecutorix
is a close relative of accused-appellant and
she, being physically disable, always
needs help of some-one. Under belief and
trust, accused was given that responsibility
for that day of occurrence. Accused-
appellant committed this offence of rape
with the victim, who was a minor and
disabled girl. Offence was very heinous,
hence, learned Trial Judge, on the basis of
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those facts and circumstances, has passed
the impugned judgment of conviction and
sentences, awarded therein. There is no
illegality, irregularity or short-coming in
this judgment.

11. Under Section 102 of Evidence
Act, initial onus to prove a fact always
remains upon plaintiff, i.e., as propounded
by the Apex Court in the case of Anil
Rishi vs. Gurbuksh Singh, AIR 2006 SC
1971, initial onus to prove a fact is on the
person who asserts it. Initial onus is
always on the plaintiff to prove his case
and if he discharges, then so, onus shifts to
defendant. As has been propounded by the
Apex Court, in the case of Prem Lata
Jain vs. Arihant Kumar Jain, reported
in AIR 1973 SC 626, as well as in the case
of Babban vs. Shiva Nath, reported in
AIR 1986, Allahabad, 185 of this Court,
where, both parties have already produced
whatever evidence they had, the question
of burden of proof ceases to be of any
importance, but, while appreciating the
question of burden of proof, misplacing
the burden of proof on a particular party
and recording finding in a particular way
will definitely vitiate the judgment. In civil
cases, burden of proof on the pleading
never shifts, it always remains constant.
Initial proving of a case in his favour is
cast on plaintiff when he fulfils it, onus
shifts over to defendant to adduce
rebutting evidence to meet the case made
out by the plaintiff, the onus may again
shift back to plaintiff, as has been
propounded in an age old precedent in the
case of Kumbhan Lakshmanna and
others vs. Tangirala Venkateswarlu,
reported in AIR (36) 1949 PC 278. In the
case of Sate of Jammu & Kashmir vs.
Hindustan Forest Company, reported in
(2006) 12 SCC 198, Apex Court has
propounded that the plaintiff cannot

obviously take advantage of the weakness of
defendant. The plaintiff's case must stand or
fall upon evidence, adduced by him. In civil
cases, burden of proof is not to prove beyond
all  reasonable  doubt, but even
preponderance of probabilities may serve as
a good basis for decision, as has been
propounded by the Apex Court, in the case
of M. Krishnan vs. Vijay Singh and
another, reported in 2001, Cr. L.J, 4705.
Burden to prove and onus to prove are two
different things. Burden to prove lies upon a
person, who has to prove the fact and which
never shifts. Onus of proof shifts. Such a
shifting of onus is a continuous process in
the evaluation of evidence as has been
propounded by the Apex Court, in the case
of A. Raghavamma and another vs. A
Chenchamma, AIR 1964 SC 136.

12. In a criminal trial, as has been
propounded by the Apex Court, in the case
of Kalu Ram vs. State of Himanchal
Pradesh, reported in AIR 1976 SC 966,
the onus is upon prosecution to prove the
different ingredients of the offence and
unless it discharges that onus, it cannot
succeed. As propounded by the Apex
Court, in the case of Pratap vs. State of
U.P., AIR 1976 SC 966, prosecution has
to prove charge beyond all reasonable
doubt and accused has to prove only
establishing or existence of preponderance
of probabilities for a case, other than
proved by the prosecution. In Appeal,
burden is always on the appellant to prove
how the judgment, under Appeal, is
wrong. He must show where the
assessment has gone wrong, as has been
propounded by the Apex court in the case
of Narbada Prasad vs. Chhagan Lal,
reported in AIR 1969 SC 393.

13. Hence, in the present Appeal, the
prosecution had proved charges levelled
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against the appellant before the Trial
court/learned  Sessions Judge, where,
judgment of conviction and, thenafter,
order of sentence was passed. Now in this
Appeal, appellant has to show as to where
and on what points, learned Trial Judge
had failed to appreciate facts and law
placed on record. This Court of Appeal has
to appreciate facts and evidences placed on
record, under above perspective of law.

14. PW-1, Noor Mohammad,
informant, in his statement, on oath, has
stated that Nusarat Jahan, victim, who is
his daughter, is disabled. Three and half
years back, he was residing with his family
at Village, Churiayala, within the area of
Police Station-Mirapur. He was a patient
of tuberculosis and was under treatment at
Delhi. Hence, he went to Delhi on
10.1.2010, alongwith his wife, for getting
medicines, leaving behind his disabled
daughter, prosecutorix, alone at the home,
under guardianship of accused, Abrar, who
is her maternal uncle. He came back on
13.1.2010. Her daughter was under threat
and agony. She had narrated to her mother
that she was subjected to rape by accused-
Abrar, who is her maternal uncle, in the
night of 12.1.2010, at about 4.00 AM. He
went at the house of accused-Abrar,
where, his parents were present. Matter
was complained, but, they abused him. He
went to concerned Police Station, but
report was not got lodged. Abrar was not
traceable. Report was not being registered
inspite of repeated visits to Police Station,
then, he went to Superintendent of Police,
Muzaffar Nagar on 31.10.2010, where, an
application, under his signature was filed
and upon the order of Senior
Superintendent of Police, Muzaffar Nagar,
this case crime number was registered.
The same application is on record as paper
no. 5Ka, having signature of this witness,
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in a typed form, and it has been exhibited
as Exhibit Ka-1. His daughter,
prosecutorix, was medically examined.

15. In his cross-examination, there is
no material contradiction or exaggeration
or embellishment regarding contention
made for commission of offence of rape
by accused-Abrar with prosecutorix in the
night of 12.1.2010, at about 4.00 AM,
while she was left at her home, under the
care of accused-Abrar, who is her maternal
uncle and the prosecutorix was a minor
girl of 17 years of age, whereas, his
another daughter was about 18 years of
age. Entire cross-examnation was related
with facts, which were not material or
relevant to this fact said in examination-in-
chief, rather, were explanatory, in nature,
that he is resident of Ghaziabad and after
marriage shifted to this village, Churiyala.
His wife was previously married to
someone else. Prosecutorix is not daughter
from him, rather, he was a step father etc.
etc. But, all these facts are not related with
above material fact regarding offence, in
guestion. Prosecutorix was said to be
disabled by her limbs, but, her mental
condition was proper. When he came back
from Delhi, prosecutorix was all alone at
the home and she was under trauma. When
asked for her agony, she narrated that after
tying her limbs, she was subjected to rape
by her maternal uncle, Abrar. Police
personnel visited spot, after report was
lodged, in compliance of the order of the
Senior Superintendent of Police, Muzaffar
Nagar. A suggestive question has been put
about taking of some ornaments or quarrel
regarding it. This was answered in
negative. Report was got lodged on
31.1.2010, whereas, occurrence was of
night of 12.1.2010. This was because of
the fact that the Police Station, concerned,
did not register report. Thenafter, repeated
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visits was made, failing which, he moved
an application before the  Senior
Superintendent of Police, Muzaffar Nagar.
Thereafter, this report was got lodged.

16. No cross-examination is over this
fact of registration of this case crime
number by proving it as Exhibit Ka-1,
whereas, a Division Bench of this Court,
in the case of Kunwar and others vs.
State of U.P., reported in 1993 (3) AWC
1305, has propounded fact not examined
and a fact admitted in examination-in-
chief, under Section 137 of Evidence Act
and held that if some fact has been averred
in examination-in-chief of testimony of a
witness and same is not being cross-
examined, truthfulness of unctroverted
part of fact shall be accepted.

17.  In the present case, it was
specifically said by this witness, in his
examination-in-chief that he went at Police
Station for getting first information report
lodged, but inspite of repeated visits, same
was not lodged. Then, on 31.1.2010, he went
to Senior Superintendent of Police, Muzaffar
Nagar, where an application, which was in
typed form and under his signature, was
presented and upon an order over this
Application by the Senior Superintendent of
Police, Muzaffar Nagar, a report was got
lodged and this report is Exhibit Ka-1, on
record, but no question in cross-examination,
on this portion of examination-in-chief, has
been put by learned counsel for defence.
Hence, this un-cotroverted part justified that
there was no delay in lodging of this report
and it was lodged by presenting Exhibit Ka-
1 over which there was an order of Senior
Superintendent of Police for registration of a
report.

18. PW-3 is Constable-Clerk,
Subshash Chandra, who, in his testimony,

has categorically said, in examination-in-
chief, that, while being posted at Police
Station-Mirapur, District Muzaffar Nagar,
as Constable-Clerk, on 31.1.2010, he had
received Chik FIR of Case Crime No.
Nil/2010, under Sections 376/506 of
I.P.C., against Mohammad Abrar of Police
Station Mahila Thana and this was brought
by Sub Inspector of Mahila Thana,
Muzaffar Nagar, on the basis of which
Case Crime Nmber 64 of 2010, under
Sections 376 and 506 of I.P.C. was got
registered at Police Station-Mirapur. This
registration of case crime number was
entered in General Diary entry at Report
No.34 at 17.30 PM, by way of affixing a
carbon beneath it and in one and common
process, carbon copy prepared as an
original one, by way of pasting carbon
copy, beneath it, which is paper no. 7Ka
on record and General Diary entry of this
registration of case crime number is same
one. Compared and verified from original
one at the time of recording of evidence.
This was proved as Exhibit Ka-2.

19. This witness has been cross-
examined,  wherein, reiteration  of
examination-in-chief is there. There is no
material contradiction, exaggeration or
embellishment. Hence, very contention
about registration of case crime number,
firstly, at Mahila Thana, Muzaffar Nagar,
then, at Police Station, Mirapur, Muzaffar
Nagar, has been duly corroborated by this
witness and under above facts and
circumstances, it was instant first
information report.

20. PW-4 is Dr. Indra Singh, Senior
Consultant, was posted at Muzaffar Nagar
District Women Hospital, on 31.1.2010, on
Emergency Duty, where, she had
examined prosecutorix, brought by
Constable Sudeshna and father of the
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victim, i.e., Noor Mohammad, at about 2.00
PM. Mark of identification was black mole
over left cheek and she was weight of about 30
Kilograms and a disabled girl, crippled to stand
by herself, having teeth 14/14, no external
mark of injury was there, except her disability.
Upon internal examination, hymen was old
torn and healed, permitting penetration of one
figure, uterus was normal, no mark of injury
was there, swab was taken for preparation of
slide and examination of it in pathology. Her
age determination test was referred. Medico
legal report, under hand-writing and signature
of this witness, on record, is proved and
exhibited as Exhibit Ka-3.

21. In her cross-examination, no
guestion about her answer, at above date,
time and place or examination made by
her of prosecutorix, as above, has been
asked, rather, there is reiteration of the
statement, made in examination-in-chief.

22. PW-5 is Dr. Anand Swaroop,
who, in his examination-in-chief, has said
that while, being posted at District
Hospital, Muzaffar Nagar, on 6.2.2010,
he got X-ray of Prosecutorix, conducted
by X-ray Plate No. 659, made and
reported by Senior Radiologist Dr. O.P.
Bhargava and on the basis of this X-ray
report and plate, she was held to be age of
17 years in ossification report. This report
was prepared by him and in his hand-
writing and signature and exhibited as
Exhibit Ka-4. He was fully aware of
hand-writing of Radiologist of Dr. O.P.
Bhargava, who was posted with him.
Hence, he has proved Exhibit Ka-5, under
hand-writing and signature of Dr. O.P.
Bhargava. X-ray report, on record as
Exhibit -1, which was prepared on the
basis of, X-ray Pate No.659 of
prosecutorix, has been duly proved by
this witness.
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23. In cross-examination, he has said
that the prosecutorix was brought by the
Police Constable, Sri Pal. He had not
conducted X-ray examination, rather, it
was conducted by Dr. Bhargava and on the
basis of X-ray prepared by Dr. Bhrgava,
ossification report, about age of the
prosecutorix, was made by this witness.
The basis of determination of age has been
elaborately replied by this witness, where
there is no inconsistency.

24. PW-6 is Sub Inspector, Mitrapal
Sen, who was the Investigating Officer of
this Case Crime Number 64/2010, after it
having been transferred from erstwhile
Investigating Officer, Layak Ram and he
has formally proved his investigation and,
thereby, submission of chargesheet,
Exhibit Ka-6, under his hand-writing and
his signature. In cross-examination, there
is no contradiction or exaggeration, rather,
there is full reiteration of examination-in-
chief.

25. PW-7, Constable, Ravita Gupta,
is the Constable-Clerk, who has registered
this case crime number at Police Station,
Mahila Thana, Distrct Muzaffar Nagar.
She, in her examination-in-chief, has said
that, while, being posted as Constable-
Clerk, at Police Station Mahila Thana,
District Muzaffar Nagar, on 31.1.2010, she
had registered Case Crime No. Nil/2010,
under Sections 376/506 of IPC, on the
basis of a typed application of
informant/applicant, Noor Mohammad,
presented before the Senior Superintendent
of Police, Muzaffar Nagar, and order by
him for its registration. Chik Report,
Exhibit Ka-7, is on record and the same is
under her handwriting and signature. This
registration of case crime number was
entered in the General Diary Entry of the
Police Station, concerned, at 15.30 PM, at
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report no.80. Carbon copy of the same
prepared, under verification process, is on
record, which was annexed with original
General Diary Entry, brought before the
court at the time of recording of evidence,
which is exhibited as Exhibit Ka-8.

26. In cross-examination, she has
said that this registration was made in
compliance with the order of Senior
Superintendent of Police and after
registering this case crime number,
prosecutorix was sent for medical
examination by Sub Inspector, Omwati of
Mahila Thana. This report was received at
above Police Station. Since this case was
of Police Station Mirapur, hence, this
entire case was transferred to concerned
Police Station, where, it was got registered
and investigated.

27. There is no material contradiction
of testimony of this witness. It is in
corroboration of testimony of PW-1 on the
point of registration of case crime number.

28. PW-8 is the erstwhile
Investigating Officer, who was the first
Investigating Officer, who has stated that,
while, being posted as Sub Inspector, at
Police Station Mirapur, District-Muzaffar
Nagar, he was deputed with investigation
of Case Crime No. 64/2010, under
Sections 376/504 of IPC, State vs.
Mohammad Abrar, on 31.10.2010, and on
the basis of Chik FIR, medical reports,
G.D. entry, statement of Constable,
Subhash Chandra, he recorded statement
of informant, Noor Mohammad and the
prosecutorix, her mother, Ashida, in case
diary. Thenafter, visited spot and prepared
spot map, under the pointing of the
prosecutorix, same is under hand-writing
and signature of this witness and is Paper
no. 8K, which has been proved as Exhibit

Ka-9. Thenafter, raid was made on
3.2.1010 for arrest of accused, but arrest
could not be made. In between, he was
transferred from above Police Station.

29. In cross-examination, there is no
material contradiction in his statement,
except of trivial one, which has been asked
in hair spiting cross-examination, but
learned Additional Sessions Judge has
rightly appreciated that those minor
contradictions bound to occur in such type
of hair splitting cross-examination. There
was no material contradiction, rather, they
make witness as a natural witness.

30. Regarding charge for offence of
rape, punishable under Section 376 |.P.C.,
Section 375 of I.P.C. provides: "A man is
said to commit "rape" who, except in the
case hereinafter excepted, has sexual
intercourse  with a woman under
circumstances falling under any of the six
following descriptions:--

(Firstly) -- Against her will.

(Secondly) --Without her
consent.

(Thirdly) -- With her consent,
when her consent has been obtained by
putting her or any person in whom she is
interested in fear of death or of hurt.

(Fourthly) --With her consent,
when the man knows that he is not her
husband, and that her consent is given
because she believes that he is another
man to whom she is or believes herself to
be lawfully married.

(Fifthly)-- With her consent,
when, at the time of giving such consent,
by reason of unsoundness of mind or
intoxication or the administration by him
personally or through another of any
stupefying or unwholesome substance, she
is unable to understand the nature and
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consequences of that to which she gives
consent.

(Sixthly) -- With or without her
consent, when she is under sixteen years of
age. Explanation.--Penetration is sufficient
to constitute the sexual intercourse
necessary to the offence of rape.

(Exception) --Sexual intercourse
by a man with his own wife, the wife not
being under fifteen years of age, is not
rape.

31. Section 376 I.P.C. provides for
punishment of rape that:-

(1) "Whoever, except in the cases
provided for by sub-section (2), commits
rape shall be punished with imprisonment
of either description for a term which shall
not be less than seven years but which may
be for life or for a term which may extend
to ten years and shall also be liable to fine
unless the women raped is his own wife
and is not under twelve years of age, in
which cases, he shall be punished with
imprisonment of either description for a
term which may extend to two years or
with fine or with both: Provided that the
court may, for adequate and special
reasons to be mentioned in the judgment,
impose a sentence of imprisonment for a
term of less than seven years."

32. In the present case, the crucial
witness is prosecutorix and she has been
examined as PW-2, who, in her
examination-in-chief, has categorically
said that she was of age of 17 years and a
disabled since childhood because of being
victim of Polio. Her both, upper and lower
limbs were non-ambulatory, hence, she
could not walk or even stand, but, she was
being taken care of by her parents. She is
illiterate. Three and half years to four
years back, she was residing with her
parents at Village Churiyala, in her house.
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Her  father was  suffering  with
Tuberculosis. He was under treatment at
Delhi. He had been at Delhi with her
mother. She was left, with a request to her
maternal grand mother for her caring
during absence of her parents. Her grand
maternal mother deputed her maternal
uncle, Abrar, for caring of her, during this
period of absence of her parents. Abrar
assured her father and mother that he will
look after prosecutorix till they return
back. He was residing at the house of
prosecutorix. Those days were of cold.
Prosecutorix was all alone at her home and
was sleeping at her cot. Her maternal uncle
was sleeping over another cot. None else
was there. In the night at about 4 AM,
while she was asleep, her maternal uncle,
Abrar, tied her hands and feet by Scarf
(Dupatta), as she was victim of paralysis,
she could not perceive it, but when she felt
pain in her wurinary region, she had
awakened. She found her hands and feet
are tied and her maternal uncle, Abrar,
committed rape with her. She was unable
to protest because of her disability and
knife put by her maternal uncle, Abrar,
over her neck. Her mouth was tied by
cloth. Abrar did penetration by his urinal
part in her vaginal part. She felt pain, but
she could not cry because of mouth being
shut by Abrar. She was subjected to rape
with a threat to face dire consequences, in
case of opening of lips to her parents and
her parents will also be killed. There was
prayer of Fazir (that is a prayer at 4.00
AM, offered by Muslims to the Almight,
Allah). Abrar came out of house, then,
prosecutorix robed herself. On the next
day, neither, Abrar, attended her nor gave
meal to her. She was helpless. On the next
day, her parents came back, then, she
could have meal and she complained to
her mother about this occurrence and
trauma. Her father went for getting first
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information registered at concerned Police
Station, but inspite of repeated attempts,
report could not be lodged. News was
published in the news paper, thenafter,
report was got lodged and she was
medically examined. In examination-in-
chief, each of ingredients, for constituting
offences, punishable, under Section 376 of
IPC, mentioned as above, has been made
out. Offence, punishable, under Section
506 of IPC, has also been constituted by
this testimony.

33. The veracity of testimony made
by this witness was tested in her cross-
examination, wherein, she has reiterated
her statement. She has been put in hair
splitting cross-examination on many dates
by learned counsel for defence and a
number of  questions, including
humiliating questions, too, about marriage
of her mother with the informant, she,
being step daughter of informant etc. etc.
have been asked, but she has categorically
replied in examination-in-cross that she
was 17 years' of age and on this point there
was no variation that she was minor as was
held in her medical age determination.
Accused, Abrar, is her real maternal uncle.
He was deputed for her care, during the
period of absence of her parents. He was at
her house on that night on which date she
was subjected to rape by him. Abrar made
penetration by his genital part in her
vagina. She was disabled from her
childhood, having non-ambulatory upper
and lower limbs. She always needed help
of some-one for her routine works, which
was being assisted by her parents. Her
father, too, was under ailment, living in
miserable condition. They were having no
means of their livelihood and doing work
of labourer for getting their two times
meals. Suggestive questions were put to
her that accused had given jewellery of his

wife for keeping as bond for fetching
money for construction of house and this
money was not returned back because of
which this false implication was made.
This question may be a relevant question
to be put to informant, but this may never
be a relevant question to be put before this
witness because she herself said to be a
minor and may not be aware of those facts,
which were said to have been entered into
in between accused and the informant, but
no such question has been asked cogently
to informant, PW-1, and this witness has
replied her ignorance about those facts.
She could not tell exact date of occurrence,
but, she has categorically said that those
were days of cold and time was of Fazir
Namaz, i.e., very cogent reply. She was
subjected to rape by the convict-appellant,
under threat of force. Regarding this
material  allegation, there is no
contradiction, exaggeration or
embellishment.

34. Delhi High Court by its Division
Bench's judgment in the case of Rajinder
alias Lala and etc. vs. Stae, reported in
2010 CRL.L.J. 15, has held that it is
general handicap attached to all eye
witnesses if they fail to speak with
precision, their evidence is assailed as
vague and evasive, but, on the contrary, if
they speak of all the events very well and
correctly, their evidence become vulnerable
to be attacked as tutored. Both the
approaches are dogmatic and fraught with
lack of pragmatism. The testimony of a
witness should be viewed from broad
angles. It should not be weighed in golden
scales, but with cogent standard. By and
large, a witness cannot be expected to
possess a photographic memory and to
recall the details of an incident. It is not as
if a video taps is replayed on the mental
screen. Apex Court, in the case of
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Rajendra Prasad vs. Narcotic Cell,
reported in AIR 1999 SC 2292, has
propounded that after all, function of the
criminal Court is administration of criminal
justice and not to count errors committed
by the parties or to find out and declare
who among the parties performed better.

35. In the present case, prosecutorix
was subjected to rape by her real maternal
uncle. She was a minor and crippled girl,
suffering with trauma of being non-
ambulatory, having upper and lower limbs
polio affected. Her parents were poor
persons and her father, who was looking
after her, himself was suffering with,
tuberculosis and was at Delhi for getting
his medicine and has to arrange someone
for taking care of his disabled minor girl.
Thus, he requested her maternal grand
mother, whom he trusted much more, than
any one else, being mother of his wife, to
look after this poor and physically disabled
gird, who deputed her son, being real
maternal uncle of the prosecutorix, for
taking care of the prosecutorix, during the
absences of his sister and brother-in-law,
i.e.,, parents of the prosecutorix. He
assured them for taking all care of the
prosecutorix, but in that very fateful night,
he, by breaking all relations and trust,
reposed upon him by his sister and his
brother-in-law, parents of the prosecutorix,
as well as, his mother, committed this
heinous offence of rape with his real
maternal niece (his real sister's daughter),
who is also a poor, minor and disabled
victim, not able to move herself. She,
herself, was a crippled girl and was
subjected to rape, resulting her in trauma
and mental agony. She was also not
offered meal on the next day. When her
parents came back, they found this poor
girl in a miserable condition and came to
know about this heinous offence,

committed by the accused. They made a
complaint to grand maternal mother, but,
she became abusive. Accused, Abrar, was
missing. Then, they went at Police Station
for getting case lodged, but inspite of
repeated attempts and due to apathy shown
by the Police, report could not be lodged.
Ultimately, he was left with no option,
except to approach Senior Superintendent
of Police, Muzaffar Nagar. By the grace of
God, Senior Superintendent of Police,
directed for lodging of the report and
under his direction, this case crime number
was got registered, firstly, at Mahila
Thana, i.e.,, not at the Police Station,
concerned, but, lateron, case was
transferred to concerned Police Station,
where, investigation was conducted by the
concerned Police Station. It shows apathy
of that Station House Officer, who was
posted there at that time. Neither cloths of
the victim were taken nor same were got
examined in laboratory nor DNA test was
got conducted. If these steps would have
been taken by the Station House Officer,
concerned, in time, it would have been
much more helpful, in judicial proceeding
and its decision making, but even then the
prosecutorix, in her testimony, and other
formal witnesses, discussed above, proved
charges levelled against convict-appellant
beyond reasonable doubt.

36. Learned Sessions Judge, by his
analytic appraisal, analysed entire case, in
the correct perspective of law and
precedent, and concluded with conviction
of convict-appellant for offence of rape,
which was well in accordance with
evidence on record.

37. Statement of Ikramulla, DW-1
and Abrar, DW-2, was of this fact that
ornaments  were given to  Noor
Mohammad and those ornaments were
pledged for taking money to construct
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house. Those ornaments were to be
returned back, hence, this false case with
false accusation.

38. Even if these facts were being
admitted and proved, on record, then, also
in view of statement of prosecutorix
regarding rape committed with her,
testimony of DW-1 and DW-2, may not
going to give any reason, which may be of
any probability for raising any benefit of
doubt against the proved case of
prosecution.

ORDER

The sentences awarded by the
learned Sessions Judge, as above, are the
sentence, given by the Legislature for
above offences and this offence of rape,
that too, with a minor, physically disabled
girl, by real maternal uncle, comes in a
category, where, a deterrent punishment is
needed, which the learned Sessions Judge
has rightly and cogently awarded in the
impugned judgment.

39. There is no illegality or
disproportion in the quantum of sentence.

40. Accordingly, on the point of
sentence, too, Criminal Appeal merits its
dismissal, and, thus, it stands dismissed as
such.

41. In view of what has been
discussed above, Criminal Appeal, being
devoid of merits, deserves to be dismissed
and, thus, Criminal Appeal stands
dismissed in toto.

42. Let a copy of this Judgment,
alongwith the Trial Court's record, be sent
to the Trial court concerned, by the office
within two weeks.
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Criminal Law - Indian Penal Code -
Section 302, read with Section 34, 394,
411 - Appeal against conviction.

Evidentiary value of dying declaration.
The legal position that a Dying Declaration
possess great weight and an accused of a
crime can very very be held guilty on basis
of it only without further corroborations, but
at the same time it has to be ensured
thatsuch declaration must inspire full
confidence of the Court in its correctness.
(para 14)

The location of the place of occurrence too is
not matching in both the pieces of evidence.
True it is, the Dying Declaration was recorded
by a Executive Magistrate after obtaining a
fitness certificate from a medical practitioner
who treated the deceased but the infirmities
noticed above makes the Dying Declaration less
reliable or to say looses reliability to rest upon
the case of the prosecution entirely on that. In
view of it, in our considered opinion, the Dying
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Declaration in the instant matter deserves to be
ignored. (para 15)

The evidence of PW-2 is son of deceased and
three other independent witnesses produced by
prosecution did not support the prosecution
story. The evidence adduced by PW-2 is also in
huge contradiction with the facts stated in the
Dying Declaration. In entirety of the case, it
was necessary to have some corroboration of
the evidence adduced by PW-2, son of
deceased, which is conspicuously absent. A
reasonable doubt thus exists in accepting the
prosecution case. (para 17)

Appeal is allowed. (E-2)
List of cases cited: -

1. St. of U.P. Vs. Madan Mohan & ors., AIR
1989 SC 1519

(Delivered by Hon’ble Govind Mathur, C.J.
Hon’ble Vivek Varma, J.)

1. By the judgment impugned dated 9th
September, 1983, learned  Special
Judge/Additional Sessions Judge, Jalaun at
Orai, recorded conviction of accused
appellants Raghubir Singh, Himmat Singh,
Sarnam Singh and Pheran Singh for
commission of offence punishable under
Section 302, read with Section 34 Indian
Penal Code and sentenced them to undergo
imprisonment for life term. The accused
appellants have also been convicted for an
offence punishable under Section 394 IPC
and for that they have been sentenced to
undergo rigorous imprisonment for ten years
with fine of Rs. 1,000/- each and further to
undergo six months rigorous imprisonment in
default of payment of fine. Accused appellant
Pheran Singh has also been convicted for an
offence punishable under Section 411 IPC.
During the pendency of the appeal, all the
accused persons except Sarnam Singh, son of
Raghubir Singh, have died and as such appeal
has also been abated qua them.
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2. The case of the prosecution is that
on 15th December, 1980, at about 5.45
pm, Sri Gajendra Singh (PW-2) and his
father Nathu Singh (deceased), were
returning to their home after visiting Devi
Temple situated in outskirts of their
village. At a pond, on way, Pheran Singh
armed with a knife, Sarnam Singh,
Raghubir  Singh, Himmat Singh and
Makrand Singh armed with lathis along
with four other unknown persons came
from backside and attacked on Nathu
Singh. They also snatched the pistol that
was fastened by a belt on the robes of
Nathu Singh. On arrival of certain other
persons including Ram Das (PW-1),
Hakim Singh (PW-3) and Hamir Singh
(PW-4), who too were also coming from
the temple, the accused persons fled from
the spot of occurrence. Consequence to the
attack, Nathu Singh received several
injuries and, therefore, he was taken to the
hospital at a Jalaun. Doctor present at
Jalaun hospital provided first aid and also
stitched the injuries received by Nathu
Singh. Looking to the seriousness, injured
was referred for further treatment at
Government hospital Orai. Gajendra Singh
while leaving Nathu Singh at Orai hospital
for treatment went to the police station at
Orai to lodge a First Information Report.
At his instance, a case was lodged against
accused appellants and one Makrand
Singh  for commission of offence
punishable under Section 307, read with
Section 149 IPC. At Orai hospital, after
obtaining fitness certificate from Dr. D.S.
Chauhan (PW-9), the Sub Divisional
Magistrate, Orai Sri P.D. Srivastava (PW-
12) recorded Dying Declaration (Exhibit
Ka-6) of Nathu Singh. Sri Nathu Singh
then was referred and moved for further
treatment to Government Hospital, Kanpur
and while in transit he died. After death of
Nathu Singh, investigation was undertaken
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for commission of offence under Section
302/149 IPC. It would be pertinent to
mention that though the FIR was lodged at
Police Station Orai but the investigation
was transferred to Police Station
Madhogarh having territorial jurisdiction
for investigation of cases, at the place,
where the alleged crime was committed.

3. During the course of investigation
accused Pheran Singh was arrested and from
him a pistol and certain live cartridges were
recovered. As per the prosecution, the pistol
was of deceased Nathu Singh that was
snatched by the accused appellants while
committing the crime. The Investigating
Agency after completing the investigation
filed a report along with a charge sheet before
the competent court. The case being triable by
the Court of Sessions was committed to it.
The Sessions Court on basis of the material
available framed the charges and on denial of
the same trial commenced as desired.

4. The prosecution supported its case
by citing several documents, including
Dying Declaration (Exhibit Ka-6) and by
getting ocular evidence of sixteen
witnesses recorded. Out of the sixteen
witnesses, four witnesses, namely, Ram
Das (PW-1), Gajendra Singh (PW-2),
Hakim Singh (PW-3) and Hamir Singh
(PW-4) were cited as eye witnesses. Dr.
R.G. Singh (PW-11) adduced medical
evidence as he conducted autopsy on the
corpus of the deceased Nathu Singh. Sri
Dinesh Chandra Chaturvedi (PW-10)
narrated all the steps taken by him during
the course of investigation, being the
Investigating Officer. Sri P.D. Srivastava
(PW-12) affirmed the Dying Declaration
(Exhibit Ka-6) and its contents as he
recorded the same in the capacity of Sub
Divisional Magistrate. The testimony of
Dr. D.S. Chauhan (PW-9) was recorded as

he granted fitness certificate of Sri Nathu
Singh for getting his Dying Declaration
recorded. After completing the prosecution
evidence, opportunity was extended to the
accused appellants for explaining adverse
and incriminating circumstances existing
against them in prosecution evidence. All
the accused termed the entire evidence as
false and concocted with an allegation that
they have been falsely implicated in the
case. No evidence in defence was adduced.

5. It would be appropriate to state
that out of the four eye witnesses three,
namely, Ram Das (PW-1), Hakim Singh
(PW-3) and Hamir Singh (PW-4) did not
support prosecution case in any manner
and, therefore, they were declared hostile.
Sri Gajendra Singh (PW-2) who also
happens to be son of deceased Nathu
Singh supported the prosecution story.

6. Trial Court after examining the
entire evidence available on record while
acquitting the accused Makrand Singh
from all the charges, held the accused
appellants guilty for offences mentioned in
para 1 of the judgment and sentenced them
accordingly.

7. In appeal, the argument advanced
by learned counsel appearing on behalf of
the appellant is that the evidence available
on record is not adequate to arrive at a
definite conclusion about involvement of
the accused appellant Sarnam Singh in the
crime and a reasonable doubt exist to
accept the prosecution story. According to
learned counsel, the Dying Declaration
(Exhibit Ka-6) is not a reliable being
having serious contradictions with the
prosecution case. According to him, the
narration of the incident by eye witness
Gajendra Singh (PW-1) is in serious
conflict with the facts given in Dying
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Declaration. In such circumstance, as per
learned counsel, the Dying Declaration
deserves to be ignored. To substantiate the
argument, he has placed reliance upon a
judgment of the Supreme Court in State of
Uttar Pradesh Vs. Madan Mohan and
others., reported in AIR 1989 SC 1519. The
other argument advanced by learned counsel
is that even the evidence adduced by the eye
witness is not reliable. According to him, lot
of contradictions exists in the version of facts
narrated by the eye witness. The eye witness
is a witness interested being a son of
deceased, as such, it was necessary to get his
version of facts corroborated by independent
witnesses, but in the case in hand, such
witnesses have not supported the prosecution
story. Hence, the accused appellant-Sarnam
Singh deserves to be acquitted from the
charges levelled against him.

8. Per contra, Km. Meena, learned
Additional Government Advocate submits
that the Dying Declaration is an important
piece of evidence and that cannot be
ignored for minor reasons. According to
her, a Dying Declaration in itself is
sufficient to record conviction of an
accused. In the case in hand, as per learned
Additional Government Advocate, the
Dying Declaration made by deceased Sri
Nathu Singh is very definite and that in
quite unambiguous terms mentions for
causing knife blows to him by Sarnam
Singh. As per the medical evidence
available on record, the stab wounds were
the cause of death. Hence, the Trial Court
rightly recorded the conviction.

9. Heard learned counsels and
examined the record and considered the
argument advanced.

10. At the threshold, it would be
appropriate to state that as per the medical
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evidence available on record, there is not
doubt about the homicidal death of Sri
Nathu Singh. The question before us is
with regard to culpability of the surviving
accused Sarnam Singh. Suffice to state
that deceased Nathu Singh had 21 injuries
and his cause of death was shock and
excessive bleeding due to injuries Nos. 6,
7, 8, 13 and 17. The injuries referred
above are as follows:

"6. Punctured wound 2 % cm X
1cm x cavity deep, on left side of chest 10
cm above left nipple.

7. Stitched wound 1 cm long in
epigastric region.

8. Stitched wound 1 cm long on
left side of abdomen 8 cm above and
lateral to the umblicus.

13. Stitched wound 2cm long on
lateral aspect right side of chest 4 cm
above sub coastal margin.

17. Punctured wound 2 cm x %
cm x cavity deep on lateral aspect of left
chest 13 cm below left axilla."”

11. All these injuries could have
been received by knife. As per the facts
stated in the FIR, the knife was with
accused Pheran Singh and he caused
injuries to Nathu Singh by it. The fact
relating to knife blows by Sarnam Singh
came before the investigation agency in
the Dying Declaration (Exhibit Ka-6). The
Dying Declaration "Exhibit Ka-6" is an
important piece of evidence in the instant
matter and that reads as under:

"Question No. 1 - What is your
name and address?

Answer - My name is Natthu
Singh s/o Sri Gulab Singh r/o Gohani,
Police Station Madhaugarh, District-
Jalaun.
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Question No. 2 - Where, at what
time and by whom the injuries were
inflicted on you?

Answer - As | was coming
towards the village from my agriculture
fields and had reached near Hardev Singh
s/o Chhote Singh's house, four persons
had emerged out from the shop which used
to be run from the room of his house, and
had grabbed me on the way itself and had
begun to assault me with knives. Sri
Pheran Singh s/o Raghuraj Singh and
Sarnam Singh s/o Raghuveer Singh were
involved in assaulting with the knives
while Raghuveer Singh s/o Chatur Singh
and Himmat Singh s/o Chatur Singh kept
holding me? It was around 7.00 in the
evening and the date was 15.12.80. All the
injuries suffered by me were knife injuries.

Question No. 3 - Why did they
assault you?

Answer - All the accused
harbour animosity against me due to the
mutual legal battle, as | have emerged
victorious in the case at every level.

Question No. 4 - Do you have
anything else to state?

Sir,

Immediate action against these
people is needed otherwise they will attack
other ones as they are history-sheeters.
They had injured me with knife and had
taken away my licesned pistol also."

The statement was heard, read
and verified."

(Authorized translation
of the original which is in Devnagari)

12. Before proceeding further, it
would also be appropriate to quote the
relevant part of the statement given by the
eye witness Gajendra Singh (PW-2) and
that reads as under:

"On15.12.80 at 5:45pm, it was
very bright there. My father and | were
returning after devi darshan. When we
reached near the pond, which was on the
path itself. Accused Feran Singh, Raghuvir
Singh, Sarnam Singh, Himmat Singh and
Makrand Singh were coming from ahead.
Four outsiders were accompanying them
whom | do not know. Feran Singh was
armed with knife. Rest were armed with
lathies. These persons came and
surrounded my father. Feran Singh and
four outsiders hit him to ground. At that
time, Feran Singh started inflicting knife
on my father. When | turned back and saw,
the witness Hammir Singh, Ramdas,
Kripal Singh and Hakim Singh were
coming. Then, | raised alarm "Run! these
persons are killing my father". When
Feran Singh was inflicting knife on my
father, rest of the accused persons were
exhorting "Come on, kill the bastard, don't
leave him alive". When the aforesaid
witnesses reached at the scene of
occurrence the accused immediately ran
with challenge to see later on. On this, the
accused escaped northwards. My father
had a licensed pistol that he always
keeping with him. Feran Singh took it
away by cutting the belt with knife. He
took it away with cover itself."

(Authorized translation
of the original which is in Devnagari)

13. In absolute contradiction to the
facts stated in the Dying Declaration, the
eye witness stated that the knife injuries
were caused by Pheran Singh. Beside that,
in the Dying Declaration, it is stated that
Nathu Singh was returning from his house
but as per eye witness, he was coming
from temple after Devi darshan. As per the
Dying Declaration, the incident occurred
near the house of Hardev Singh but as per
eye witness, incident took place near a
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pond situated on the way. From perusal of
the site plan, it reveals that the incident
occurred at the road in front of a pond. On
other side of the road, house of Sri Syam
Lal is situated. A primary school building
is also shown close to the pond but no
house of Hardev Singh is there in the site
plan. As a matter of fact, no other building
except the two mentioned above is situated
in close vicinity of the pond and the place
where the incident occurred.

14. On minute appreciation of
evidence brought on record, it is apparent
that the version of facts stated in the Dying
Declaration are in enormous conflict with
the facts stated by the eye witness and also
locations shown in the site plan. With this
background, we have  measured
evidentiary weight of Dying Declaration in
the instant matter. We are aware of the
legal position that a Dying Declaration
possess great weight and an accused of a
crime can very very be held guilty on basis
of it only without further corroborations,
but at the same time it has to be ensured
that such declaration must inspire full
confidence of the Court in its correctness.
It is always required to be kept in mind
that the Dying Declaration is accepted
with a concept of human behaviour and
tendency that a person dying will neither
speak lie nor make any effort to implicate
an innocent person in the crime. While
relying upon a Dying Declaration, Court
must be conscious to this fact that the
accused would not be having any chance
in cross examination. The primary effort
of the Court while dealing with the Dying
Declaration hence is to find out its
truthfulness and to see that it must not
suffer from any infirmity. If in a case the
prosecution version of facts differs from
the version of facts given in Dying
Declaration, then such declaration suffers
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from serious infirmity and that cannot be
acted upon.

15. In State of Uttar Pradesh Vs.
Madan Mohan (supra), the Supreme
Court refuse to accept the Dying
Declaration which was in contradiction to
the narration of facts by eye witness upon
whom the prosecution relied. In the instant
matter too out of the four eye witnesses
sited by the prosecution, three did not
support the prosecution story and whatever
stated by Gajendra Singh (PW-2) is having
huge difference in version of facts
mentioned in the Dying Declaration. As
per Dying Declaration, knife blows were
given by the accused Pheran Singh as well
as Sarnam Singh but the eye witness in
quite specific terms assigns the role of
causing knife blows to Pheran Singh only.
The location of the place of occurrence too
is not matching in both the pieces of
evidence. True it is, the Dying Declaration
was recorded by a Executive Magistrate
after obtaining a fitness certificate from a
medical practitioner who treated the
deceased but the infirmities noticed above
makes the Dying Declaration less reliable
or to say looses reliability to rest upon the
case of the prosecution entirely on that. In
view of it, in our considered opinion, the
Dying Declaration in the instant matter
deserves to be ignored.

16. Learned Additional Government
Advocate also relied upon the evidence adduced
by eye witness Gajendra Singh (PW-2) with
assertion that the participation of accused
Sarnam Singh is definite and he was certainly
sharing common intention with Pheran Singh in
killing Nathu Singh, as such, his conviction
under Section 302/34 is justified.

17. We do not find much force in this
argument too. As already stated, Sri
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Gajendra Singh (PW-2) is son of
deceased Nathu Singh and beside that,
three other independent witnesses
produced in evidence by prosecution did
not support the prosecution story. The
evidence adduced by Gajendra Singh is
also in huge contradiction with the facts
stated in the Dying Declaration. In
entirety of the case, it was necessary to
have some corroboration of the evidence
adduced by Gajendra Singh, son of
deceased Nathu Singh, which is
conspicuously absent. A reasonable
doubt thus exists in accepting the
prosecution case.

18. For the reasons given above,
this appeal deserves acceptance. Hence
is allowed. The conviction recorded and
the sentence awarded in the judgment
impugned dated 9th September, 1983
passed by learned Special
Judge/Additional Sessions Judge, Jalaun
at Orai, in Sessions Trial No. 68 of 1981
and Sessions Trial No. 6 of 1983 is set
aside. The accused Sarnam Singh is
acquitted from all the charges for which
he was tried. He has already been
released from State custody on
furnishing bail bonds and sureties, the
same are hereby discharged.
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1. Present jail appeal has been
directed by accused-appellant Anil Kumar
@ Dubhlliya against the judgement and
order dated 07.10.2010 passed by
Additional District & Sessions Judge, Fast
Track Court No.1, Mainpuri in Session
Trial No.127 of 2007 (State Vs. Anil
Kumar @ Dhulliya) under Section 302
IPC, P.S. Kurra, District Mainpuri
whereby Trial Court has convicted
accused Anil Kumar @ Dhulliya under
Section 302 I.P.C. and sentenced him to
imprisonment for life with a fine of
Rs.50,000/- under Section 302 IPC; and in
default of payment of fine, five years
additional simple imprisonment.

2. Brief facts of the case emerging in
First Information Report (hereinafter
referred to as "FIR") is that on the fateful
day i.e. 30.01.2003 at about 5:00 PM,
accused-appellant Anil Kumar @ Dhullia
came to the house of Informant, PW-1 Ram
Das with licensed gun of his maternal uncle
Dafedar Singh of village Baghuia, Safai,
District Etawah who was also with him. Anil
Kumar @ Dhullia asked about Rajuwa son
of  Informant,  whereupon,  victim,
Informant's wife Smt. Premwati standing
nearby, questioned him as to why they
wanted to kill his son. She said that Rajuwa
is not in the house. Accused Dafedar Singh
told that she was talking much and Anil
Kumar @ Dhullia opened fire at her with the
licensed gun which hit on her chest. As a
result of gunshot she fell down on earth and
died instantaneously. The incident was
witnessed by Shiv Shanker and Jaipal also.
Motive of the incident was said to be a
quarrel between Informant and accused that
took place over the matter of children prior
to one year of the incident.

3. PW-1 Ram Das presented a
written Tehrir of incident, Ex.Ka-1 in the
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Police Station Kurra, District Mainpuri.
On the basis of written Tehrir Ex.Ka-1,
Chick F.I.R., Ex.Ka-12 was registered by
PW-5 Constable Ganga Ram as Case
Crime No. 19 of 2003, under Section 302
I.P.C. against accused-appellant and one
Dafedar Singh (died during trial). Entry of
case was made by him in General Diary,
copy whereof is Ex.Ka-13.

4. S.I. Jagat Singh (not examined)
held inquest over the dead body of Smt.
Premwati and prepared inquest report
Ex.Ka-8 and other papers relating thereto.
Body was sealed

5. PW-3 Dr. P.K. Pathak, conducted
autopsy over the dead body of Smt.
Premwati on 31.01.2003 and prepared post
mortem report Ex.Ka-2, expressing his
opinion that death of victim was possible
one day before the post mortem due to
haemorrhage and coma on account of ante
mortem firearm injuries. Doctor found four
ante mortem injuries on the person of the
deceased which read as under :-

(i) Fire arm wound of entry size
3 cm x 2 cm x chest cavity deep on left
upper chest. 8 cm below tip of shoulder.

(if) Fire arm wound of exit size
15 cm x 1 cm x chest cavity deep x
communicating to injury no. 1 on right
side of chest, 9 cm below axilla in mid
axillary line.

(iif) Fire arm wound of entry size
1.5 cm x 1 cm x bone deep on right upper arm
lateral aspect, 9 cm above the elbow joint.

(iv) Fire arm wound of exit size
4 c¢cm x 0.7 cm x bone deep &
communicating to injury no. 3 inner aspect
of right upper arm, 7 cm below axilla.

6. PW-4 S.I. Ram Pratap Singh,
undertook investigation of case; recorded

statement of Informant PW-1 Ram Das;
PW-2 Shiv Shanker and other witnesses;
got prepared panchayatnama by S.I. Jagat
Singh; recorded statement of inquest
witnesses and visited spot; prepared site
plan Ex.Ka-3; collected empty cartridge,
blood stained and simple earth from spot;
prepared memos thereof Ex.Ka-4 and 5
respectively and tried to search accused
persons. On 31.01.2003, he arrested
accused-appellant Anil Kumar @ Dhullia
in injured position from his own house,
recorded his statement and after
compelting entire  formalities of
investigation, submitted charge sheet
Ex.Ka-7 against accused persons in the
Court of C.J.M. concerned.

7. Case, being exclusively triable by
Court of Sessions, was committed by
C.J.M. to Sessions Court for trial.

8. Trial Court charged accused-
appellant Anil Kumar @ Dhulliya and
Dafedar Singh on 11.5.2007 under Section
302/ IPC which reads as under :-

Charge

"I, Neeraj Nigam, Additional
Sessions Judge Court No. 6, Mainpuri,
hereby charge you :- 1. Anil Kumar @
Dhulliya and 2. Dafeydar Singh as follows

That you on 30.01.2003 at about
5 p.m. in the evening infront of the house
of Girand Singh in village Mohanpur,
Mauja Besak, under police station Kura,
district Mainpuri, committed murder of
complainant's wife Premwati intentionally
and knowingly by firing, and thereby
committed an offence punishable under
Section 302 I.P.C. And within the
cognizance of this Court.

And | hereby direct that you be
tried upon the said charge by this Court."
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9. Accused-appellant pleaded not
guilty and claimed to be tried.

10. In order to substantiate its case,
prosecution examined as many as five
witnesses, out of whom PW-1 Ram Das and
PW-2 Shiv Shanker are witnesses of fact
whereas PW-3 Dr. P.K. Pathak, PW-4 S.I.
Ram Pratap Singh and PW-5 Constable
Ganga Ram are formal witnesses.

11. Subsequent to closure of
prosecution  evidence, statement of
accused-appellant under Section 313
Cr.P.C. was recorded by Trial Court
explaining entire evidence and other
incriminating  circumstances. In  the
statement under Section 313 Cr.P.C.,
accused-appellant denied prosecution story
in toto. Entire prosecution story is said to
be wrong and concocted. In response of
guestion no. 7, he answered that victim
was shot dead by Ram Das, Raju @
Ratnesh and he has been falsely
implicated. Accused-appellant did not
chose to lead any evidence in defence.

12. PWs-1 and 2 are the eye witnesses,
who supported prosecution case deposing that
they saw accused-appellant opening fire on
victim Smt. Premwati due to which she fell
down and died. PW-3 Dr. P.K. Pathak
conducted post mortem and proved post
mortem report, PW-4 S.I. Ram Pratap Singh is
the Investigating Officer, who undertook
investigation, collected empty cartridge, blood
stained and simple earth from spot, prepared
memos thereof and after completing entire
formalities of investigation, submitted charge
sheet against the accused. PW-5 Constable
Ganga Ram registered chick F.LR. and
prepared G.D.

13. Trial Court, after hearing learned
counsel for the parties and appreciating
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entire evidence oral and documentary,
found accused-appellant guilty and
convicted and sentenced him as stated
above.

14, Feeling aggrieved and
dissatisfied with impugned judgement and
order of conviction, accused-appellant
preferred present appeal through Jail.

15. We have heard Smt. Archana
Singh, learned Amicus Curiae appearing
for appellant and Sri Ratan Singh, learned
A.G.A for State-respondent at length and
have gone through the record carefully.

16. Learned counsel for appellant
assailing impugned judgement and order
of conviction of accused-appellant,
advanced his general submissions in
following manner in the :-

(i) PW-1 happens to be husband
of victim Smt. Premwati and interested
witness.

(ii) Presence of PW-2, alleged
eye witness, on spot is not natural.

(iii) Medical evidence does not
comform with the ocular evidence, hence,
accused-appellant is entitled to benefit of doubt.

(iv) There are major
contradiction and omission in the
statement of prosecution  witnesses

rendering prosecution case doubtful.

(v) There is no motive to
accused to commit murder of Smt.
Premwati because there was no enmity
between accused and victim.

(vi)  Entire  witnesses  of
prosecution have not been produced in
evidence from the side of prosecution,
hence presumption under Section 114 (g)
Indian Evidence Act goes against it.

(vii) Trial Court has not
appreciated the prosecution evidence in
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right perspective. Prosecution could not
succeed to prove its case beyond
reasonable doubt and Trial Court erred in
passing the impugned judgement.

17. Learned AGA vehemently opposed
the arguments advanced by learned counsel for
appellant and submitted that accused-appellant
is named in F.I.R. He has sufficient motive to
commit murder of victim. PW-2 is neighbour
and his presence on spot at the time of incident
is quite natural. There was no reason or
occasion to PW-2 to give false evidence
against accused. Accused-appellant put a
different story that victim was murdered by
Informant and his son but he gave no evidence
in this regard. Prosecution succeeded to prove
its case beyond reasonable doubt and Trial
Court rightly convicted the accused-appellant.

18. Although, time, date, place of
incident and murder of victim Smt
Premwati could not be denied from the
side of defence but according to his
Advocate, accused-appellant is  not
responsible to commit murder of Smt.
Premwati. Even otherwise, from the
evidence of PW-1, 2, 3 and 4, time, date
and place of incident and murder of victim
Smt. Premwati stand established.

19. Thus, only question remains for
consideration of this Court is, "whether
accused-appellant caused death of Smt.
Premwati by fire arm injury and Trial
Court has rightly convicted him?"

20. Now we may proceed to consider
rival submissions of learned counsel for
parties and evidence of prosecution as well
as some important decisions.

21. PW-1 Ram Das deposed that his
wife Smt. Premwati was murdered on
30.01.2003 at about 5:00 PM. At the time

of incident, he was standing in front of a
house towards north near the temple. His
wife, victim Smt. Premwati, and his
daughters-in-law were also standing there
at that time. Accused-appellant Anil
Kumar @ Dhullia having licensed gun of
his maternal uncle Dafedar Singh and his
maternal uncle (other accused) - Dafedar
Singh came there abused and asked about
his (Informant's) son Rajuwa, saying that
they would eliminate him, whereupon
victim inquired, what his son had done to
them that they would eliminate him. On
the provocation of co-accused Dafedar
Singh, accused-appellant Anil Kumar @
Dhullia opened fire with the gun putting
the same on the left side of chest of victim,
due to which she fell down on earth and
died. Incident was witnessed by PW-2
Shiv Shanker and Jaipal and his daughters-
in-law also. He further deposed that there
was a dispute between accused-appellant
Anil Kumar @ Dhullia and his son
Ratnesh @ Raju one year prior to incident
and since then accused-appellant Anil
Kumar @ Dhullia bore internal grudge
with the family of Informant and for that
reason, he murdered the victim. The
witness proved written report as Ex.Ka-1.

22. PW-2 Shiv Shanker deposed that
on 30.1.2003 at about 5:00 PM, he was
standing on the Chabutara of his house and
saw that accused-appellant Anil Kumar @
Dhullia having single barrel licensed gun
of his maternal uncle Dafedar in his hand,
came there along with his said maternal
uncle. Both accused persons started
abusing PW-1 Ram Das and his son.
Victim, Smt. Premwati, was also standing
near Ram Das. Both accused persons
asked where Rajuwa son of Informant was
and they would eliminate him. There-upon
victim Smt. Premwati asked them what her
son had done and why they wanted to Kill
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him and that he was not in the house. On
this, accused-appellant got annoyed and on
the provocation made by Dafedar Singh,
accused-appellant Anil Kumar @ Dhullia
opened fire on victim (wife of PW-1) with
gun as a result of which victim fell down
and died on spot. Accused-appellant Anil
Kumar @ Dhullia ran away towards his
house firing in air.

23. Both witnesses PWs-1 and 2
have withstood lengthy cross-examination
but nothing material could be extracted in
cross-examination so as to disbelieve their
testimony.  Certainly  some  minor
contradictions occurred but they are not of
such nature which may affect the root of
prosecution story or render prosecution
case doubtful.

24. PW-1 Ram Das is husband of
victim and eye witness of case. Incident
took place at about 5:00 PM on
30.01.2003 at the door of Informant where
PW-1 and victim were standing. PW-2 is
neighbour and he was also standing on
Chabutara of his house at the time of
incident. Presence of both the witnesses
appears natural at the time of incident.
PW-2 is independent eye witness.
Accused-appellant suggested nothing as to
why PW-2 deposed against him. Only
suggestion was put before the witness
from the side of accused that he was
deposing falsely against him due to
meeting with Ram Das and this suggestion
was denied by the witness.

25. PW-4 S.I. Ram Pratap Singh
recovered empty cartridge from the spot.
Thus, from the evidence of PWs-1, 2 and
4, it is established that accused-appellant
Anil Kumar @ Dhullia, on the provocation
made by other co-accused Dafedar Singh
(Now dead), opened fire on the victim
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which hit in her chest due to which she fell
down and died on spot.

26. So far as other argument of
learned counsel for the accused-appellant
is that PW-1 is not an eye witness and
being husband of victim, he is interested,
is concerned, we are not convinced with
the same for the reason that argument is
totally and thoroughly misconceived. It is
well-settled  preposition of law that
evidence of interested witness cannot be
out rightly discarded on the ground that he
is an interested witness. Mere relationship
is not sufficient to discard otherwise
trustworthy ocular testimony.

27. In Dalip Singh v. State of
Punjab, AIR,1953, SC 364. Court held as
under :-

"A witness is normally to be
considered independent unless he or she
springs from sources which are likely to be
tainted and that usually means unless the
witness has cause, such as enmity against
the accused, to wish to implicate him
falsely. Ordinarily, a close relative would
be the last to screen the real culprit and
falsely implicate an innocent person. It is
true, when feelings run high and there is
personal cause' for enmity, that there is a
tendency to drag in an innocent person
against whom a witness has a grudge
along with the guilty, but foundation must
be laid for such a criticism and the mere
fact of relationship far from being a
foundation is often a sure guarantee of
truth. However, we are not attempting any
sweeping generalisation. Each case must
be judged on its own facts. Our
observations are only made to combat
what is so often put forward in cases
before us as a general rule of prudence.
There is no such general rule. Each case
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must be limited to and be governed by its
own facts."”

28. In Dharnidhar v. State of UP
(2010) 7 SCC 759, Court has observed as
follows :-

"There is no hard and fast rule
that family members can never be true
witnesses to the occurrence and that they
will always depose falsely before the
Court. It will always depend upon the facts
and circumstances of a given case. In the
case of Jayabalan v. U.T. of Pondicherry
(2010) 1 SCC 199, this Court had
occasion to consider whether the evidence
of interested witnesses can be relied upon.
The Court took the view that a pedantic
approach cannot be applied while dealing
with the evidence of an interested witness.
Such evidence cannot be ignored or
thrown out solely because it comes from a
person closely related to the victim"

29. In Ganga Bhawani v. Rayapati
Venkat Reddy and Others, 2013(15) SCC
298, Court has held as under :-

"11. It is a settled legal
proposition that the evidence of closely
related witnesses is required to be
carefully scrutinised and appreciated
before any conclusion is made to rest upon
it, regarding the convict/accused in a
given case. Thus, the evidence cannot be
disbelieved merely on the ground that the
witnesses are related to each other or to
the deceased. In case the evidence has a
ring of truth to it, is cogent, credible and
trustworthy, it can, and certainly should,
be relied upon.

(Vide: Bhagalool Lodh & Anr.
v. State of UP, AIR 2011 SC 2292; and
Dhari & Ors. v. State of U. P., AIR 2013
SC 308)."

30. It is settled that merely because
witnesses are close relatives of victim,
their testimonies cannot be discarded.
Relationship with one of the parties is not
a factor that affects credibility of witness,
more so, a relative would not conceal
actual culprit and make allegation against
an innocent person. However, in such a
case Court has to adopt a careful approach
and analyse the evidence to find out that
whether it is cogent and credible evidence.

31. Nextargument of learned counsel
for the accused-appellant is that medical
evidence is not compatible with the oral
version and accused-appellant is entitled to
benefit of doubt.

32. We have scrutinised oral
evidence and medical evidence in this
regard. PWs-1 and 2 are eye witnesses of
incident, who supported prosecution case
stating that they saw accused-appellant
opening fire on victim who sustained
serious fire arm injuries due to which she
fell down and died on spot. There is no
contradictions in the statement of PWs-1
and 2 which may dent their ocular version.
A part from this, PW-3, conducted post
mortem of victim and deposed that he
found four ante-mortem fire arm injuries
on the person of deceased, expressing his
opinion that death was possible one day
prior to the post mortem due to
haemorrhage and coma on account of ante-
mortem fire arm injuries. Thus, medical
report is compatible with ocular version
and we are not impressed with the
argument advanced by learned counsel for
the accused-appellant and reject the same.

33. In so far as discrepancies,
variations and contradictions in
prosecution case are concerned, we have
analysed entire evidence in consonance
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with  submissions raised by learned
counsel's and find that the same do not go
to the root of case and accused-appellant
are not entitled to benefit of the same.

34. In Sampath Kumar v.
Inspector of Police, Krishnagiri, (2012)
4 SCC 124, Court has held that minor
contradictions are bound to appear in the
statements of truthful witnesses as
memory sometimes plays false and sense
of observation differs from person to
person.

35. In Sachin Kumar Singhraha v.
State of Madhya Pradesh in Criminal
Appeal Nos. 473-474 of 2019 decided on
12.3.2019, Supreme Court has observed
that Court will have to evaluate evidence
before it keeping in mind the rustic nature
of depositions of the villagers, who may
not depose about exact geographical
locations with mathematical precision.
Discrepancies of this nature which do not
go to the root of the matter do not
obliterate otherwise acceptable evidence.
It need not be stated that it is by now well
settled that minor variations should not be
taken into consideration while assessing
the reliability of witness testimony and the
consistency of the prosecution version as a
whole.

36. We lest not forget that no
prosecution case is foolproof and the same
is bound to suffer from some lacuna or the
other. It is only when such lacunae are on
material aspects going to the root of the
matter, it may have bearing on the
outcome of the case, else such
shortcomings are to be ignored. Reference
may be made to a recent decision in
Criminal Appeal No. 56 of 2018, Smt.
Shamim v. State of (NCT of Delhi),
decided on 19.09.2018.
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37. When such incident takes place,
one cannot expect a scripted version from
witnesses to show as to what actually
happened and in what manner it had
happened. Such minor details normally are
neither noticed nor remembered by people
since they are in fury of incident and
apprehensive of what may happen in
future. A witness is not expected to
recreate a scene as if it was shot after with
a scripted version but what material thing
has happened that is only noticed or
remembered by people and that is stated in
evidence. Court has to see whether in
broad narration given by witnesses, if
there is any material contradiction so as to
render evidence so self contradictory as to
make it untrustworthy. Minor variation or
such omissions which do not otherwise
affect trustworthiness of evidence, which
is broadly consistent in statement of
witnesses, is of no legal consequence and
cannot defeat prosecution.

38. In all criminal cases, normal
discrepancies are bound to occur in the
depositions of witnesses due to normal
errors of observations, namely, errors of
memory due to lapse of time or due to
mental disposition such as shock and
horror at the time of occurrence. Where
the omissions amount to a contradiction,
creating a serious doubt about truthfulness
of the witness and other witnesses also
make material improvement  while
deposing in the court, such evidence
cannot be safe to rely upon. However,
minor  contradictions,  inconsistencies,
embellishments or improvements on trivial
matters which do not affect the core of the
prosecution case, should not be made a
ground on which the evidence can be
rejected in its entirety. Court has to form
its opinion about the credibility of witness
and record a finding, whether his deposition
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inspires confidence. Exaggerations per se do
not render the evidence brittle, but can be one
of the factors to test credibility of the
prosecution version, when entire evidence is
put in a crucible for being tested on the
touchstone of credibility. Therefore, mere
marginal variations in the statement of
witnesses cannot be dubbed as improvements
as the same may be elaborations of the
statements made by the witnesses earlier. Only
such  omissions  which  amount to
contradictions in material particulars i.e. go to
the root of the case/materially affect the trial or
core of the prosecution's case, render the
testimony of the witness liable to be
discredited. [Vide: State Represented by
Inspector of Police v. Saravanan & Anr.,
AIR 2009 SC 152; Arumugam v. State, AIR
2009 SC 331; Mahendra Pratap Singh v.
State of Uttar Pradesh, (2009) 11 SCC 334;
and Dr. Sunil Kumar Sambhudayal Gupta
& Ors. v. State of Maharashtra, JT 2010
(12) SC 287].

39. So far as motive is concerned, it
is well settled that where direct evidence is
worthy, it can be believed, then motive
does not carry much weight. It is also
notable that mind set of accused persons
differs from each other. Thus merely
because that there was no strong motive to
commit the present offence, prosecution
case cannot be disbelieved.

40. In Lokesh Shivakumar v. State
of Karnataka, (2012) 3 SCC 196, Court
has held as under :-

"As regards motive, it is well
established that if the prosecution case is
fully established by reliable ocular
evidence coupled with medical evidence,
the issue of motive looses practically all
relevance. In this case, we find the ocular
evidence led in support of the prosecution

case wholly reliable and see no reason to
discard it."

41. So far as non-examination of
witnesses is concerned, in view of Section 134
of Indian Evidence Act, 1872 (hereinafter
referred to as 'Act,1872"), we do not find any
substance in the submission of learned counsel
for the appellant.

42. Law is well-settled that as a
general rule, Court can and may act on the
testimony of a single witness provided
he/she is wholly reliable. There is no legal
impediment in convicting a person on the
sole testimony of a single witness. That is
the logic of Section 134 of Act, 1872, but
if there are doubts about the testimony,
Court will insist on corroboration. In fact,
it is not the numbers, the quantity, but the
quality that is material. Time-honoured
principle is that evidence has to be
weighed and not counted. Test is whether
evidence has a ring of truth, cogent,
credible and trustworthy or otherwise.

43. In Namdeo v. State of
Maharashtra (2007) 14 SCC 150, Court
re-iterated the view observing that it is the
quality and not the quantity of evidence
which is necessary for proving or
disproving a fact. The legal system has
laid emphasis on value, weight and quality
of evidence rather than on quantity,
multiplicity or plurality of witnesses. It is,
therefore, open to a competent court to
fully and completely rely on a solitary
witness and record conviction. Conversely,
it may acquit the accused inspite of
testimony of several witnesses if it is not
satisfied about the quality of evidence.

44. In Kunju @ Balachandran vs.
State of Tamil Nadu, AIR 2008 SC 1381
a similar view has been taken placing



1 All

reliance on earlier judgments including
Jagdish Prasad vs. State of M.P., AIR
1994 SC 1251; and Vadivelu Thevar vs.
State of Madras, AIR 1957 SC 614.

45. In Yakub Ismailbhai Patel Vs.
State of Gunjrat reported in (2004) 12
SCC 229, Court held that :-

"The legal position in respect of
the testimony of a solitay eyewitness is
well settled in a catena of judgments
inasmuch as this Court has always
reminded that in order to pass conviction
upon it, such a testimony must be of a
nature which inspires the confidence of the
Court. While looking into such evidence
this Court has always advocated the Rule
of Caution and such corroboration from
other evidence and even in the absence of
corroboration if testimony of such single
eye-witness inspires confidence then
conviction can be based solely upon it."”

46. In State of Haryana v. Inder Singh
and Ors. reported in (2002) 9 SCC 537,
Court held that it is not the quantity but the
quality of the witnesses which matters for
determining the guilt or innocence of the
accused. The testimony of a sole witness must
be  confidence-inspiring and  beyond
suspicion, thus, leaving no doubt in the mind
of the Court. entirety, we have no hesitation
to state that accused-appellant Anil Kumar @
Dhullia committed murder of victim Smt.
Premwati by opening fire on her chest with
licensee gun.

47. Considering the entire facts and
circumstances of the case, evidence of
prosecution in entirety, we have no
hesitation to state that accused-appellant
Anil Kumar @ Dhullia commited murder
of victim Smt. Premwati by opening fire
on her chest with lecensee gun.
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48. In view of facts and legal
position discussed hereinabove, we find
that Trial Court has rightly analyzed
evidence led by prosecution and found
accused quilty and convicted him for
having committed murder of Smt
Premwati, an offence punishable under
Section 302 IPC. Conviction and sentence
awarded by Trial Court is liable to be
maintained and confirmed. No interference
is warranted by this Court. Jail appeal
lacks merit and liable to be dismissed.

49. So far as sentencing of accused-
appellant is concerned, it is always a
difficult task requiring balance of various
considerations. The question of awarding
sentence is a matter of discretion to be
exercised on consideration of
circumstances aggravating and mitigating
in individual cases.

50. It is settled legal position that
appropriate sentence should be awarded
after giving due consideration to the facts
and circumstances of each case, nature of
offence and the manner in which it was
executed or committed. It is obligation
upon court to constantly remind itself that
right of victim, and be it said, on certain
occasions or person aggrieved as well as
society at large can be victims, never be
marginalised. The measure of punishment
should be proportionate to gravity of
offence. Object of sentencing should be to
protect society and to deter the criminal in
achieving avowed object of law. Further, it
is expected that courts would operate the
sentencing system so as to impose such
sentence which reflects conscience of
society and sentencing process has to be
stern where it should be. The Court will be
failing in its duty if appropriate
punishment is not awarded for a crime
which has been committed not only



164 INDIAN LAW REPORTS ALLAHABAD SERIES

against individual victim but also against
society to which criminal and victim
belong. Punishment to be awarded for a
crime must not be irrelevant but it should
conform to and be consistent with the
atrocity and brutality which the crime has
been perpetrated, enormity of crime
warranting public abhorrence and it should
‘respond to the society's cry for justice
against the criminal'. [Vide: Sumer Singh
vs. Surajbhan Singh and others, (2014)
7 SCC 323, Sham Sunder vs. Puran,
(1990) 4 SCC 731, M.P. v. Saleem,
(2005) 5 SCC 554, Ravji v. State of
Rajasthan, (1996) 2 SCC 175].

51. Hence, applying the principles
laid down in the aforesaid judgments and
having regard to the totality of facts and
circumstances of case, nature of offence
and the manner in which it was executed
or committed, we find that punishment
awarded to accused-appellant by Trial
Court in impugned judgment and order is
not excessive and it appears fit and proper
and no question arises to interfere in the
matter on the point of punishment imposed
upon him.

52. In view of above discussion, the
appeal lacks merit and is accordingly,
dismissed. Impugned judgement and order
dated 07.10.2010, is maintained and
confirmed.

53. Lower Court record along with a
copy of this judgment be sent back
immediately to District Court and Jail
concerned for compliance and apprising
the accused-appellant.

54. Before parting, we provide that
Smt. Archana Singh, Advocate, who
assisted as Amicus Curiae, appearing for
appellant in present Jail Appeal, shall be

paid counsel's fee as Rs. 11,500/- for her
valuable assistance. State Government is
directed to ensure payment of aforesaid fee
through Additional Legal Remembrancer,
posted in the office of Advocate General at
Allahabad, without any delay and, in any
case, within one month from the date of
receipt of copy of this judgment.
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Sections 304-I, 304-II, 299, 300, 302 & 34
I.P.C. are discussed.

All the witnesses of fact have clearly stated before
the court below that the appellant exhorted his
son and he caused the fatal blow by sariya on the
head of the deceased. (para 18)

The leading feature of Section 34 I.P.C. is
participation in action. It has to be established
that participation was not merely in planning
but also in doing the individual offender must
have participated in the offence. His
participation may be slight, but it should be
there. (para 18)
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In the present case there was meeting of
minds of the appellant with his son in causing
the injury to the deceased. (para 18)

There was certainly active participation of the
appellant in exhorting his son which resulted
into the death of the deceased on account of
blow made by his son. (para 18)

Consideration of the fact situation and also
time lag in between, the court is of the view
that sentence of imprisonment of revisionist for
offence under section 304-1I/34 I.P.C. is
reduced to the period already undergone to
meet the ends of justice. (para 39)

Criminal Appeal partly allowed. (E-2)
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1. Heard Sri Gaurav Kumar Shukla,
learned counsel for the appellant, Sri
Nishant Singh, learned A.G.A. for the
State and perused the lower court record.

2. This criminal appeal is directed
against the judgment and order of
conviction dated 25.04.2009 passed by
Additional Sessions Judge, Fast Track
Court, No. 3, Basti in Special Sessions
Trial No. 12 of 1995, whereby appellant
has been convicted and sentenced for
committing offence under Section 304-
1/34 1.P.C. for a period of 10 year rigorous
imprisonment and a fine of Rs. 10,000/-
and under Section 3(2)(V) of S.C./S.T. Act
for a period of 10 years rigorous
imprisonment and a fine of Rs. 20,000/-
along with default clauses.

3. The prosecution case is that the
first informant, Dhobi, gave an application
dated 24.04.1995 before  Kotwali,
Khalilabad stating that his wheat crop was
harvested and kept; that its thrashing was
required and he went to the machine of
appellant, Lutawan, with 4-5 bundles of
wheat on 23.04.1995 at about 10:00 p.m
along with his father and brother, Pramod;
that appellant and his son, Tara Lal
Nishad, stated that first you pay the cost of
thrashing of wheat and only then they will
do the same; that first informant stated that
he will pay the cost and asked them to do
his work; that appellant got annoyed and
after abusing the informant and others
accompanying him, exhorted his son, Tara
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Lal Nishad, who caused injury by sariya
(rod) on his brother, Pramod, and he got
injured; that informant took Pramod to
Medical College, Gorakhpur, for treatment
and he died in the Medical College,
Gorakhpur; that after post-mortem of the
deceased he went to the police station and
lodged the report at 24.04.1995 at 20:30
hours; that the aforesaid F.IL.R. was
registered as Case Crime No. 140 of 1995,
under Section 304 I.P.C. and Section
3(2)(V) of S.C./S.T. Act.

4, Co-accused, Tara Lal Nishad, was
declared juvenile during the trial and he
was sent for trial before the Juvenile
Justice Board. The appellant was tried by
the Sessions Court.

5. The appellant was charged for
offences under Section 304-1/34 1.P.C. and
Section 3(2)(V) of S.C./S.T. Act to which
the appellant denied and sought trial.

6. Before the trial court the first
informant was examined as P.W.-1; Ram
Pyare, father of the deceased, was
examined as P.W.-2; Sri Ram, eye-witness
was examined as P.W.-3; Vinay Krishna
Biswas, the doctor, who first treated the
injured proved that he first attended the
injured and stitched his wound; that P.W.5,
the Dr. Prakash Chandra, was examined as
P.W.-5, and he proved that on 24.04.1995,
he conducted medical examination of the
deceased at 06:50 a.m; PW.-6, Dr. A.K.
Srivastava, who conducted the post-
mortem of the deceased, proved the ante-
mortem injury of the deceased. He found
stitched wound of 10 cm on left parietal
bone of the deceased and found his
parietal bone fractured. Another wound of
3 cm x 2 cm was found on left cheek of
the deceased. He found blood clot in the
brain membrane of the deceased. He

testified that the death of the deceased
took place due to shock and hemorrhage
and he stated that such an injury can be
caused by falling on a hard object,
collision or assault; P.W.-7, Vijay Bahadur
Mall, the scribe of F.I.R., was examined
and he proved the F.I.R. lodged by the
informant; that the Investigating Officer,
Ram Krishna, was examined as P.W.-8,
who proved the investigation record and
charge sheet submitted before the court.

7. The statement of the accused-
appellant was recorded under Section 313
Cr.P.C. who stated that he was not present
at the scene of occurrence, when the
incident took place and he has no
knowledge about the same; that he
admitted that he accompanied the
deceased, Pramod, to the doctor and the
injury was caused by the handle of the
machine; that he denied the other
allegations and stated that the statements
of the witnesses against him are false; that
he further stated that only to get
compensation from the government false
case has been lodged against him by the
informant.

8. D.W.-1, Ram Bhajan, stated that
on the date of incident the informant and
others came with their wheat crop on the
machine of the appellant and he informed
them that appellant has gone to take his
dinner; that despite his instructions to the
contrary, Pramod, started the machine and
the handle of the engine got struck in the
machine; that as a result of the shock from
the machine Pramod could not maintain
his balance and fell down and suffered
head injury; that on hearing the noise the
appellant came and took Pramod to the
doctor along with his family members; that
in his cross-examination he admitted that
he used to work as labour on daily wages
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on the machine of the appellant but he
denied any influence of the appellant on
his statement.

9. The witnesses of fact, P.W.-1,
PW.-2 and PW.-3, have proved the
prosecution case to the hilt. This court has
gone through their evidence and has found
that there is nothing in their statements
which may suggest that the witnesses have
not deposed truly before the trial court.
The findings recorded by the trial court
regarding consideration of their evidence
does not suffers from any error. The trial
court has also considered the statements of
the other witnesses correctly and has
arrived at correct conclusion of the guilt of
the appellant. It has found that the delay in
the F.I.R. has been properly explained by
the prosecution. Cogent findings have
been recorded regarding the arguments
raised on behalf of the appellant before the
court below, like non-recovery of rod
allegedly used for causing injury to the
deceased, non-examination of the eye-
witnesses shown in the FIR, absence of
appellant from the scene of occurrence as
stated by D.W.-1, non-production of
original injury report, etc. The trial court
has found that the prosecution has
succeeded in proving its case against the
appellant beyond all reasonable doubt and
has convicted and sentenced the appellant.

10. Counsel for the appellant has
submitted that the appellant has not been
assigned any role of causing any injury to
the deceased and he has been falsely
implicated only on the allegation that he
exhorted his son, Tara Lal Nishad, who
caused sing